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BALTIMORE  I 

WM.     K.     BOYLE    &    SON, 

PRINTERS. 


AMES    OF    THE    JUDGES,    &c. 

DURINQ  THE  TIME  OF  THESE  REPORTS. 


COUET  OF  APPE^VLS. 

Hou.  JsRBMiAH  TowNLEY  CHASE,  Chief  Judge. 

Hon.  John  Buchanan. 

Hod.  Bighabd  Tilghman  Eable. 

Hon.  John  Johnson. 

Hon.  William  Bond  Mabtin. 

Hon.  Walteb  Dobsey. 

Hon.  John  Stephen,  (a) 

COUET  OF  (HANGEEY. 
Htm.  TViLLiAM  Kilty,  Chancellor. 

COUNTY  COURTS. 
First  Judicial  District. 

Saint  Mary^Sy  (JharleH  arid  Prince  Geonje^H  Countie4t, 

Hon.  John  Johnson,  Chief  Judge. 
Him.   Edmund  Key,  Associate  Judge. 
Hon.  John  Rousby  Plater,  Associate  Judge. 
Hon.  John  Stephen,  (b)  Chief  Judge. 

Second  Judicial  District. 

Cecily  Kent,  Qtteen  Anne-n  and  Talbot  Counties. 

Hon.  Richard  Tilghman  Earle,  Chief  Judge. 
Hon.  Lemuel  Pirnell,  Associate  Judge. 
Hi)n.  Edward  Worrell,      '*  " 

Hon.  Robert  Wright,  (e)     '* 


a 


(a I  Appointed  the  20th  of  December,  1821,  to  till  the  vacancy  occasioued 
by  Judge  Johnson  being  appointed  Chancellor. 

\h)  In  the  place  of  Chief  Judge  Johnson,  appointed  Cliaucellor. 
U-)  In  the  place  of  Judge  Worrell,  resigned. 
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Third  Judicial  District. 

Calvert,  Anne  Arundel  and  Montgomery  ConntivH, 

Hon.  Jeremiah  Townley  Chase,  Chief  Judge. 
Hon.  Richard  Ridgely,  Associate  Judge. 

Hon.   (3HARLES  J.   KiLGOUR,      "  '* 

Fourth  Judicial  District. 

Caroline^  Dorchester,  Somerttet  and  WorceHter  VountieH. 

Hon.  William  Bond  Martin,  Chief  Judge. 
Hon.  James  B.  Robbins,  Associate  Judge. 
Hon.  William  Whittington,  "  " 

Fifth  Judicial  District. 

Frederk'k,  Washimjton  and  Allegany  Countkn. 

Hon.  John  Buchanan,  Chief  Judge. 
Hon.  Abraham  Shriver,  Associate  Judge. 
Hon.  Thomas  Buchanan,        "  " 

Sixth  Judicial  District. 

Baltimore  and  Harford  Countiett. 

•Hon.  Walter  Dorsey,  Chief  Judge. 

Hon.  Charles  W.  Hanson,  Associate  rFiulge. 

Hon.  William  H.  Ward,  "  *' 

BALTIMORE  CITY  COURT. 

Hon.  Nicholas  Brice,  Chief  Judge. 

Hon.  William  McMbchen,  Associate  Judge. 

Hon.  Alexander  Nisbett,         "  *' 

ATTORN  E  YS-GEN  ERAL. 

Luther  Martin,  Esquire. 
Thomas  B.  Dorsey,  Esquire,  (a) 

ASSLSTANT  ATTORNEY-GENERAL. 
Nathaniel  Willjams,  Es(|uire.  (h) 


la)  Appointed  the  IHth  of  February.  1«22. 

(b)  Appointed  the  13th  of  January,  1820.  and  to  continue  in  office  during 
tlie  indisposition  of  the  then  Attoruey-Cieneral. 
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C  ASE.S 


ARGUED    AND    DETERMINED 

VX  THE 

COTJKT    OF    APPEALS 


OF 


MARYLAND. 


•  COUET  OF  APPEALS,  (E.  8.)  JUNE  TEEM,  1820.       1 

WiLMEB   V8.   HABBIS. 

Where  there  is  a  judgment  by  default  in  an  action  on  a  bond  with  a  col- 
lateral condition,  there  must  be  breaches  suggested,  and  the  damages 
assessed,  as  directed  by  the  Staj^ute  of  8  &  9  Wm.  Ill,  ch.  11,  before  an 
execution  can  issue  against  the  defendant;  and  if  it  be  sooner  issued  it 
will,  on  motion,  be  quashed. 

If  the  breaches  are  stated  in  the  declaration,  and  there  is  a  judgment  for 
the  plaintiff  on  confession,  by  nil  dicit^  or  on  demurrer,  they  need  not 
be  again  suggested  to  enable  the  jury  to  assess  the  damages;  nor  is  such 
suggestion  necessary  where  the  judgment  is  for  the  plaintiff  on  the 
defendant's  demurrer  to  a  replication  setting  forth  the  breaches,  (a) 

Before  the  damages  in  such  an  action  are  assessed  in  the  manner  before 
stated,  the  judgment  is  only  interlocutory. 

The  Act  of  Assembly  of  1794,  ch.  46.  does  not  interfere  with  the  Statute  of 
8&9Wm.  Ill,  ch.  11. 

The  admissions  of  an  executor  or  administrator  of  a  co-obligor,  are  not  evi- 
dence against  the  surviTing  obligor  in  an  action  against  him  by  the 
obligee,  (b) 

An  appeal  will  lie,  on  behalf  of  the  party  aggrieved,  from  the  judgment  on 
a  motion  to  set  aside  an  execution.    Harris  vs,  Wilmer,  (note.)  (c) 


(a)  See  Laidler  vs.  State,  2  H.  &  G.  277;  Sasscei-  vs.  Walker,  5  G.  &  J,  102. 

(b)  See  Walkiip  vs.  Pratt ^  post,  m.  p.  51. 

(c)  Approved  in  Oreff  vs.  Fickey,  80  Md.  78,  and  Green  vs.  Hamilton,  16  Md. 
328. 

1  5  H.  &  J. 


2  WILMBR  V8.  HARRIS.— 5  H.  &  J. 

Appeal  from  Queen  Anne's  County  Court.  This  was  an  action  of 
debt  instituted  by  the  appellee  against  the  appellant,  on  a  writing 
obligatory,  executed  by  T.  Harris,  P.  Wilmer,  (the  appellant,)  and 
W.  Wilmer,  to  E.  Harris,  (the  appellee,)  on  the  16th  of  July,  1810, 
in  the  penal  sum  of  $9,000,  and  reciting  that ''  the  said  E.  Har- 
ris, having  loaned  his  notes  to  H.  Wilmer  for  the  sum  above  speci- 
fied, for  the  purpose  of  obtaining  an  accommodation  at  bank  for  the 
said  H.  Wilmer's  use ;  and  for  the  purpose  of  securing  and  indemni- 
fying the  said  E.  Harris  from  all  and  every  challenge,  claim  or  de- 
mand, which  may  be  brought,  exhibited,  or  prosecuted  against  him, 
for  or  on  account  of  the  said  accommodation,  the  said  T.  Harris,  P. 
Wilmer  and  W.  Wilmer,  have  agreed  to  execute  this  bond.  Now 
the  condition  of  the  within  obligation  is  such,  that  if  the  said  T. 
Harris,  P.  Wilmer  and  W.  Wilmer,  do  and  shall  at  all  times  here- 
after save  harmless  and  keep  indemnified  the  said  E.  Harris,  his, 
&c.  Irom  all  and  every  challenge,  *  claim  or  demand,  which 
'^  may  be  brought,  exhibited,  or  prosecuted  against  him  or  them, 
for  or  on  account  of  his  having  loaned  his  notes  to  .the  said  Wilmer 
tor  the  sum  specified  within,  and  from  all  costs,  damages  and  ex- 
penses, he  or  they  may  sustain  or  be  put  to  by  reason  thereof,  then 
the  within  obligation  to  be  void,"  &c.  The  defendant,  on  whom  a 
rule  was  laid  to  answer  the  plain  tilf's  declaration,  neglected  to 
plead,  and  at  October  Term,  1813,  a  judgment  was  entered  against 
him  by  default ;  and  on  the  plaintifi'^s  motion,  the  Court  ordered  a 
proceeding  in  the  nature  of  a  writ  of  inquiry,  to  be  executed  at  bar, 
at  the  succeeding  term  of  the  Court,  to  assess  the  damages.  Before 
the  succeeding  term,  the  plaintiff  issued  a  ca,  %a,  on  the  judgment 
thus  rendered,  and  the  defendant  was*  taken  in  execution.  At  the 
return  day  of  the  writ,  on  motion  of  the  defendant,  the  execution 
was  quashed,  and  the  defendant  discharged.  The  plaintifi'  appealed 
to  the  Court  of  Appeals,  and  the  proceedings  were  transmitted,  (a) 


(a)  On  the  api^eal  here  referred  to  of  Harris  vs.  WUmer^  the  opinion  of 
the  Court  of  .Appeals,  after  hearing  argument,  was  delivered  at  June  Term, 
1817,  by  Chase,  C.  J.  The  Court  are  of  opinion,  that  in  expounding  the 
Statute  of  8  &  9  William  III,  such  a  construction  ought  to  be  g^ven  to  it  as 
will  remove  the  mischief  intended  to  be  redressed  as  to  the  defendants,  and 
which  will  advance  the  remedy  of  the  plaintiffs,  for  the  attainment  of  jus- 
tice in  the  cases  specified  in  the  statute.  The  oppression  complained  of,  as 
to  defendants  in  suits  on  bonds  or  instruments,  with  collateral  conditions, 
was,  that  a  judgment  Was  obtained  by  the  plaintiff  for  the  penalty,  which 
greatly  exceeded  the  damages  sustained  by  the  plaintiff  by  the  breach  of 
the  covenant,  and  the  defendant  was  compelled  to  go  into  Chancery  to 
restrain  the  plaintiff  ^s  execution  to  the  damages  actually  sustained.  The 
plaintiff ^6  remedy  was  advanced,  by  permitting  him  to  assign  as  many 
breaches  of  the  covenants  as  the  justice  of  his  case  might  require.  The 
statute  cannot  be  considered  as  giving  an  additional  remedy  to  the  plaintiff 
in  the  cases  embraced  by  it— because  such  exposition  would  frustrate  the 
intention  of  the  makers,  and  defeat  the  principal  object  of  it — the  relieving 
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^Notwithstanding  this  *  appeal,  the  record  states,  that  the  ^ 
plaintiff  and  defendant  appeared  in  Court,  and  that  the  ^ 
canse  was  continued  from  term  to  term  until  May  Term,  1819,  when 
a  jury  was  empannelled  to  assess  the  damages,  and  an  inquisition  re- 
turned by  them  assessing  the  damages  sustained  by  the  plaintiff  to 
«9,530.05. 

1.  At  executing  the  inquiry  at  bar,  the  plaintiff  produced  a  wit- 
ness, who  proved  %hat  he  became  discount  clerk  for  the  Union  Bank 
of  Maryland  in  March,  1810,  and  that  he  had  been  discount  clerk 
ever  since.  He  also  offered  to  prove  by  the  same  witness,  that  he, 
the  plaintiff,  had  paid  six  notes  at  said  bank  as  they  became  due, 
viz.  one  note  dated  the  3l8ti  of  December,  1810,  for  $1,000;  another 
dated  the  28th  of  January,  1811,  for  $2,000 ;  another  dated  the  31st 
of  January,  1811,  for  $1,500 ;  another  dated  the  4th  of  February, 
1811,  for  $1,500 ;  another  dated  the  14th  of  February,  1811,  for 
$1,000 ;  and  another  dated  the  2l8t  of  February,  1811,  for  $1,000, 
each  drawn  by  the  plaintiff,  and  payable  60  days  after  date  to  H. 
Wilmer,  or  order.  He  further  offered  to  prove,  that  these  notes  were 
given  to  relieve  notes  which  were  drawn  by  him  and  endorsed  by  H. 
Wilmer,  to  relieve  other  notes  of  the  same  amount.  The  last  men- 
tioned notes  were  not  produced,  and  no  legal  account  given  of  them. 
The  defendant  objected  to  this  last  evidence  being  given,  and  the 
Court  sustained  the  objection.  The  plaintiff  then,  to  charge  the  de- 
fendant, and  to  ascertain  his  damages,  offered  to  read  in  evidence 

the  defendant  from  the  oppression  of  being  forced  into  Chancery  to  obtain  a 
liquidation  of  the  damages  really  sustained;  but  was  intended  to  restrict 
the  plaintiff  to  the  remedy  prescribed  by  it,  whereby  justice  would  be  done 
to  both  parties  more  speedily  and  at  less  expense.  In  the  opinion  of  the 
Court,  the  statute  is  not  confined  to  bonds  where  the  condition  is  for  the 
performance  of  covenants  in  another  instrument;  for  certainly  there  is  no 
difference  whether  the  agreement  is  inserted  verbatim  in  the  condition,  or 
incorporated  by  reference  to  another  instrument.  In  either  case  the  con- 
dition is  an  agreement  in  writing.  The  statute  having  been  made  for  the 
protection  of  the  defendant  as  well  as  for  the  advancement  of  the  remedy 
of  the  plaintiff,  to  prevent  the  defendant's  being  oppressed  by  the  plaintiff's 
rigorously  exacting  the  penalty,  and  forcing  him  into  Chancery,  the  words 
*' may  assign --  have  been  construed  imperatively,  shall  assign,  and  ^^may 
suggest  '^  shall  suggest;  and  this  to  effectuate  the  intention  of  the  makers, 
and  to  prevent  the  oppression  complained  of.  Without  doubt  the  statute 
embraces  the  present  bond,  because  the  condition  contains  an  agreement 
that  the  defendant  shall  indemnify  and  save  harmless  the  plaintiff  by  his 
lending  his  name  to  procure  money  for  the  defendant  from  some  of  the 
banks.  The  damages  are  uncertain  and  must  be  ascertained  by  the  verdict 
of  a  jury,  if  they  cannot  be  adjusted  by  the  parties.  The  plaintiff  in  this 
cause  has  obtained  a  judgment  by  default  for  the  penalty  of  the  bond,  and 
an  order  of  the  Court  below  for  a  writ  of  inquiry.  The  Court  are  of  opinion, 
that  the  plaintiff  is  confined  to  his  remedy  prescribed  by  the  statute,  and 
could  not  legally  proceed  at  common  law  on  his  judgment,  and  think  the 
Court  below  did  right  in  quashing  the  execution.  Judgment  afflrmed. 
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the  record  of  a  jadgment  rendered  in  Qaeen  Anne's  County  Courts 
by  the  contesHion  of  W.  Harris,  surviving  executor  of  T.  Harris,  in 
an  action  brought  originally  against  his  testator,  and  to  which,  as 
his  executor,  he  appeared  after  his  death,  by  the  present  plaintiff,  on 
the  same  writing  obligatory  upon  which  this  action  was  brought,  and 
such  proceedings  were  had  therein,  that  in  May,  1816,  a  judgment 
^  was  rendered  *  by  default,  and  an  inquiry  ordered  at  bar  at 
^  the  succeeding  term,  when  W.  Harris,  the  executor,  confessed 
judgment  for  the  penalty  of  the  bond  and  costs;  to  be  released  on 
payment  of  $9,000,  with  interest  from  the  7th  of  March,  1811,  until 
paid,  and  costs,  with  an  agreement  that  payments  should  be  allowed 
as  per  statement  filed.  The  plaintiff  also  offered  in  evidence  a  letter 
from  W.  Harris,  which  was  admitted  to  be  his  hand-writing,  to  his 
attorney,  dated  the  28th  of  October,  1816,  requesting  him  ^^  to  give 
a  final  judgment  in  the  case  of  E.  Harris  against  W.  Harris,  exe- 
cutor of  T.  Harris,  agreeable  to  the  credits  rendered  in  an  account 
sent " — and  offered  the  account  referred  to  in  the  letter,  admitted  to 
be  in  the  hand-writing  of  the  plaintiff,  being  the  amount  of  credits 
taken  from  his  book  on  account  of  H.  Wilmer,  amounting  to 
$3,439.56,  which  he  proved  were  filed  by  him,  and  the  counsel  for  W. 
Harris,  at  the  time  of  the  rendition  of  the  judgment.  It  was  ad- 
mitted that  W.  Harris,  mentioned  in  the  record  so  offered  in  evi- 
dence, is  the  son  and  surviving  executor  of  T.  Harris,  the  co-obligor 
in  the  bond  upon  which  this  action  was  instituted.  The  defendant 
then  objected  to  the  record  of  the  judgment,  the  letter  and  account 
offered  in  evidence,  aa  aforesaid,  going  to  the  jury.  But  the  Court, 
[Eable,  C.  J.  and  Pubnbll,  A.  J.]  overruled  the  objection,  and 
permitted  the  evidence  to  be  given.    The  defendant  excepted. 

2.  The  defendant  then  produced  W.  Harris,  the  surviving  executor 
of  T.  Harris,  who  being  sworn  with  the  consent  of  the  parties, 
proved  that  at  May  Term,  1816,  he  attended  Queen  Anne's  County 
Court  for  the  trial  of  the  cause  which  was  then  pending  against 
him  as  executor  of  his  father,  T.  Harris,  by  E.  Harris ;  that  no  pro- 
position was  made  to  him  during  that  term  by  the  plaintiff  to  con- 
fess a  final  judgment.  That  he  also  attended  Court  at  October 
Term,  1816,  for  the  trial  of  the  cause;  that  the  plaintiff  frequently 
talked  to  him  about  settling  it,  and  during  that  term  proposed  to  him 
to  give  him  a  final  judgment,  agreeing  to  give  the  credits  mentioned 
in  the  account  before  referred  to.  That  the  plaintiff  told  him  he 
would  receive  from  him  one-half  of  the  balance,  alter  deducting  the 
account  from  the  amount  of  his  claim ;  that  he  would  continue  to 
prosecute  his  claim  for  the  whole  sum  against  P.  Wilmer,  and  upon 
the  recovery  of  the  whole  sum,  he  would  pay  back  •  to  him 
^  the  witness,  the  amount  which  the  witness  should  pay  him  ; 
and  he  believed  he  should  be  able  to  recover  the  whole  sum  of  P. 
Wilmer.  At  that  time  the  plaintiff  talked  to  the  witness  about  the 
suit  which  he  had  against  the  witness,  and  also  the  suit  which  he 
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had  against  P.  Wilmer;  and  the  plaintiff  told  tbe  witness,  that  if  he 
confessed  judgment,  he  would  bring  the  business  sooner  to  a  close, 
and  that  the  witness  would  be  able  to  settle  his  father^s  estate 
sooner,  which  the  witness  told  the  plaintiff  he  was  anxious  to  do. 
That  his  father  died  in  October,  1813;  that  H.  Wilmer  married  the 
sister  of  the  witness,  and  was  a  commission  merchant  and  grocer  in 
Baltimore.  That  he  heard  his  father  several  times,  after  the  failure 
of  H.  Wilmer,  which  happened  in  1811,  say,  that  he  supposed  he 
should  have  his  proportion  of  the  money  to  pay,  and  alleged  that  P. 
Wilmer  had  been  made  safe.  His  father  also  said,  that  he  had 
heard  from  J.  B.  deceased,  that  he  had  seen  goods  in  Philadelphia 
in  the  name  of  H.  Wilmer,  and  that  he  had  traced  them  to  Gentre- 
viUe  in  the  possession  of  P.  Wilmer.  All  this  was  said  by  his 
father  attier  the  suits  were  brought  against  him  and  P.  Wilmer  by 
the  plaintiff.  That  he  heard  the  plaintiff  say,  after  the  suits  were 
brought,  that  he  had  reason  to  believe  that  P.  Wilmer  had  funds  of 
H.  Wilmer  in  his  hands.  The  defendant  then  prayed  the  opinion  of 
the  Court,  and  their  direction  to  the  jury,  that  if  they  should  believe 
that  it  was  intended  by  the  confession  of  the  judgment  by  W.  Har- 
ris, as  before  mentioned,  to  charge  P.  Wilmer,  (the  defendant,)  with 
the  amount  of  the  whole  balance,  after  deducting  the  account  re- 
ferred to,  and  that  W.  Harris  was  influenced  to  confess  the  judg- 
ment from  such  an  expectation,  such  confession  ought  not  to  charge 
the  defendant  in  this  cause  with  the  damages  claimed.  Which  di- 
rection the  Ck>nrt  refused  to  give;  but  was  of  opinion,  and  so  in- 
structed the  jury,  that  the  admissions  flowing  from  the  letter  of  W. 
Harris  to  his  counsel,  and  the  judgment  confessed  by  him  to  the 
plaintiff,  ought  to  have  no  weight  with  the  jury,  if  the  jury  should 
believe,  from  the  testimony  laid  before  them,  that  the  letter  was 
written,  and  the  judgment  confessed,  with  a  view  to  furnish  the 
plaintiff  with  evidence  to  l>e  used  to  the  prejudice  of  the  defendant 
in  the  trial  of  this  cause.    The  defendant  excepted. 

3.  The  plaintiff  then  prayed  the  Court  to  direct  the  jury,  that  if 
they  believed,  from  the  evidence,  that  at  the  time  of  •  the         ^ 
settlement  between  the  plaintiff  and  W.  Harris,  that  the         ^ 
parties  adjusted  the  account  according  to  the  balance  which  they  be- 
lieved to  be  due,  and  that  the  judgment  was  given  for  that  balance, 
without  an  intention  or  knowledge  on  the  part  of  either  of  them, 
that  their  proceedings  would  in  any  shape  affect  the  decision  of  this 
cause,  that  the  circumstance  is  no  evidence  of  fraud,  although  it 
might  have  been  agreed  at  the  same  time,  that  if  a  judgment  should 
be  rendered  against  the  present  defendant,  the  whole  debt  should  be 
levied  against  him.   The  Court  gave  the  direction.   The  defendant  ex- 
cepted; and  judgment  being  rendered  on  the  inquisition  of  the  jury 
for  the  sum  assessed  by  them,  and  costs,  the  defendant  appealed  to 
this  Court. 
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The  cause  was  argued  before  Buohaxan,  Johnson,  and  Dob- 
SEY,  JJ.  by  Hammond^  GarmichcLel^  and  OalCj  for  tlie  appellant,  and 
Bullitiy  Chambers^  and  Harrison^  for  the  appellee. 

DoESEY,  J,  delivered  the  opinion  of  the  Court.  This  was  an  ac- 
tion of  debt  brought  on  a  bond  executed  by  the  defendant,  and 
Thomas  Harris  and  William  Wilmer.  The  bond,  after  reciting  that 
the  plaintiff  had  loaned  to  a  certain  Henry  Wilmer  certain  promis- 
sory notes,  to  be  discounted  at  bank,  for  the  use  of  the  said  Henry 
Wilmer,  proceeds  as  follows :  "Now  the  condition  of  the  above  obliga- 
tion is  such,  that  if  the  obligors  shall  at  all  times  save  harmless,  and 
keep  indemnified,  the  said  Edward  Harris,  his  heirs,  executors  and  ad- 
ministrators, from  alt  and  every  claim  which  may  be  brought,  exhib- 
ited, or  prosecuted  against  him  or  them,  for  or  on  account  of  his  having 
loaned  his  notes  to  the  said  Wilmer,  and  from  all  costs,  damages  and 
expenses,  he  or  they  may  sustain,  or  be  put  to  by  reason  thereof,'^ 
&c.  At  October  Term,  1813,  a  judgment  by  default  was  entered 
against  the  defendant  for  want  of  a  plea,  and  the  Oourt  at  the  same 
term  made  an  order,  that  a  proceeding,  in  nature  of  a  writ  of  inquiry, 
be  executed  at  the  succeeding  term,  to  assess  the  damages.  The 
plaintiff  issued  a  oa.  sa.  on  this  interlocutory  judgment,  returnable  to 
the  next  succeeding  May  Term,  and  the  defendant  was  discharged 
by  the  Court,  on  the  ground  that  the  execution  had  erroneously 
issued.  The  plaintiff  thereupon  prayed  an  appeal  from  such  decision 
^  to  the  Court  of  *  Appeals,  and  the  Court  ordered  a  transcript 
*  of  the  proceedings  to  be  transmitted  to  the  Court  of  Appeals^ 

which  was  accordingly  done.  The  record  then  proceeds  to  stat-e  the 
appearances  of  the  plaintiff*  and  defendant,  and  the  continuance  of 
the  case  b^'  their  consent  at  all  the  succeeding  terms  of  the  County 
Court,  until  the  third  Monday  of  May,  1818,  on  which  day  the  ap- 
pearances of  the  plaintiff  and  the  defendant  are  both  recorded,  and 
the  cause  then  continued  by  the  Court  on  tbe  affidavit  of  the  plain- 
tiff, stating  the  absence  of  a  material  witness,  until  the  ensuing  Oc- 
tober Term.  At  which  term  the  appearances  of  the  plaintiff  and 
defendant  are  recorded,  and  the  cause  further  continued  by  the  Court, 
on  a  similar  affidavit,  to  the  succeeding  May  Term,  when  the  plain- 
tiff and  defendant  appear,  and  a  jury  are  empannelled  to  assess  the 
damages,  who  return  their  inquisition,  by  which  they  find  that 
the  plaintiff  has  sustained  damages  to  the  amount  of  $9,530.05^ 
and  a  judgment  was  thereupon  rendered  for  that  sum,  and  costs. 

Such  is  the  state  of  the  record,  unconnected  with  the  bills  of 
exceptions,  tendered  by  the  defendant  upon  the  trial  before  the  jury 
of  inquiry. 

It  cannot  be  controverted,  that  if  it  appears  from  the  record  that 
the  jury  could  not  legally  assess  the  damages,  the  judgment  must  be 
reversed,  because  a  judgment  by  default,  for  want  of  a  plea  on  a 
bond  with  a  collateral  condition,  is  only  an  interlocutory  judgment, 
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and  a  final  jadgmeot  can  only  be  rendered  when  the  damages  sus- 
tained by  the  plaintiff  by  the  non-performance  of  the  agreement, 
contained  in  the  bond,  are  legally  ascertained. 

Before  the  Statute  of  8  and  9  William  III,  ch.  11,  s.  8,  the  plain- 
tiff in  an  action  on  a  bond  with  a  collateral  condition  would,  upon 
an  iasae  being  found  in  his  favor,  or  on  judgment  by  nil  dicit  or  on 
demurrer,  have  been  entitle  to  a  judgment  for  the  penalty  and  costs, 
and  might  have  taken  out  an  execution  for  the  whole,  without  any 
regard  to  the  damage  which  he  had  actually  sustained  by  breach  of 
the  oovenants ;  but  the  statute  declares,  that  the  plaintiff  may  as- 
Hign  as  many  breaches  as  he  shall  think  fit,  and  the  jury  shall  assess 
the  damages  for  such  of  the  breaches  as  the  plaintiff,  upon  the  trial 
of  the  issues,  shall  prove  to  have  been  broken,  and  if  judgment  shall 
be  given  for  the  plaintiff'  upon  demurrer,  confession,  or  nil  dicitj  the 
plaintiff  may  suggest  on  the  roll  as  many  breaches  as  he  may  think 
fit,  *  upon  which  a  writ  shall  issue  to  the  sheriff  of  the  county 
where  the  action  is  brought,  to  summon  a  jury  to  inquire  of  ^ 
the  truth  of  those  breaches,  and  to  assess  the  damages.  Where  the 
declaration  ^ets  foHh  the  condition  of  the  bond,  and  pn)ceeds  to  as- 
sign the  breaches,  and  there  is  a  judgment  for  the  plaintiff  on  de- 
murrer, nil  dicit  or  confession,  new  breaches  need  not  be  suggested 
on  the  roll,  because  the  declaration  having  assigned  the  breaches,  it 
would  be  idle  to  suggest  the  same  breaches  again:  so,  if  there  is  a 
judgment  for  the  plaintiff  on  a  demurrer  to  his  replication,  which 
sets  forth  breaches  a  new  suggestion  of  breaches  on  the  roll  would  be 
unnecessary;  and  although  the  statute  uses  the  words  ^^may  assign" 
and  ^  may  suggest,"  the  Courts  have  decided  those  words  are  com- 
pulsory on  the  plaintiff. 

The  following  authorities  are  referred  to  in  support  of  the  above 
propositions : — 2  Richardson^a  Practice  in  the  Common  Pleaa,  285,  (2d 
Ediiian;)--!  Saunder^a  Rep.  58,  (Note  1 ; )  5  T.  Rep.  636,  538;  2  Wil- 
son^ 377.  And  the  statute  extends,  as  well  to  bonds  with  conditions 
thereunder  written  for  the  performance  of  anything  contained 
therein,  as  to  covenants  and  agreements  contained  in  another  inden- 
ture, deed  or  writing.  Collins  vs.  Collins^  2  Burr.  824,  826;  and 
Harris  vs.  Wilmer^  in  this  Court,  at  June  Term,  1817,  (ante  2, 
Note.) 

It  has  been  urged  by  the  appellee's  counsel,  that  the  Act  of  1794, 
ch.  46,  has  dispensed  with  the  necessity  of  making  suggestions  on 
the  roll,  in  the  manner  pi-escribed  by  the  Statute  8  and  9  William. 
Before  the  passage  of  the  Act  of  Assembly  above  referred  to,  writs 
of  inquiry  were  generally  executed  before  the  sheriff,  and  the  design 
of  the  Legislature,  in  passing  the  Act,  was  to  transfer  to  the  County 
Courts  this  power,  and  that  the  parties  should  be  entitled  to  call  on 
the  Court  for  their  opinion,  on  questions  of  law  arising  in  the  case, 
in  the  same  manner  as  if  a  jury  had  been  empannelled  to  try  an 
issue  in  fact.    This  law  being  remedial  and  made  for  the  advance- 
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ment  of  justice  by  substituting  a  superior  jurisdictiou  in  the  place  of 
an  inferior  one,  cannot,  under  any  sound  rule  of  interpretation,  be 
construed  to  repeal  any  of  the  provisions  of  the  British  Statute,  i*e- 
lating  to  the  suggestion  of  breaches.  Let  it  be  remembered,  that 
the  statute  provides,  that  after  breaches  have  been  been  assigned 
or  suggested,  the  judgment  *  entered  shall  remain  as  a 
^  security  for  any  further  breaches  of  covenant  contained  in 
the  said  deed,  instrument  or  writing,  and  that  the  plaintiff  may 
have  a  scire  facias  on  the  said  judgment  against  the  defendant,  his 
heirs,  executors  and  administrators,  suggesting  breaches  of  the  cove- 
nants, and  may  summon  them  to  shew  cause  why  execution  should 
not  be  awarded  on  the  said  judgment,  upon  which  there  shall  be  the 
like  proceedings  as  were  originally  had  in  the  action  on  the  bond. 

Unless  a  suggestion  is  made  on  the  roll,  how  can  it  be  known  that 
the  bi*eaches  assigned  in  the  scire  facias  are  the  same  or  different 
from  those  on  which  the  judgment  was  rendered  f  The  object  of  the 
statute,  in  requiring  the  suggestions,  was  to  give  certainty  to  the 
proceedings  under  it,  but  the  effect  ascribed  to  the  Act  of  1794,  ch. 
46,  by  the  counsel  for  the  appellee,  would  destroy  this  legal  certainty, 
when  no  possible  reason  can  be  suggested  for  such  an  intention  on 
the  part  of  the  Legislature. 

The  final  judgment  of  the  Court  below  being  erroneous  on  this 
ground,  it  becomes  unnecessary  to  express  an  opinion  on  the  other 
points  raised  by  the  appellant's  counsel. 

In  relation  to  the  bills  of  exceptions  taken  by  the  defendant's 
counsel,  the  Gourt^re  of  opinion,  that  the  County  Court  erred  in 
each  opinion  expressed  on  those  exceptions. 

The  Court  hold,  that  the  admission  of  an  executor  or  administra- 
tor of  a  co-obligor,  cannot  be  used  in  evidence  against  the  surviving 
obligor  in  a  suit  brought  against  him  by  the  obligee^  and  of  course, 
that  a  judgment  confessed  by  such  executor  or  administrator,  (be- 
ing nothing  more  than  an  admission,)  is  equaUy  inadmissible.  If 
the  admissions  of  an  obligor  could  be  used  as  evidence  against  a  co- 
obligor,  (and  whether  they  could,  or  not,  the  Court  do  not  mean  to 
decide,)  yet  it  does  not  follow  that  the  confessions  of  an  executor  or 
administrator  are  equally  admissible.  The  privity  between  the  exe- 
cutor or  administrator,  and  co-obligor,  is  not  the  same  as  that  be- 
tween the  co-obligors,  and  it  cannot  be  supposed  that  the  executor  or 
administrator  has  the  same  information  on  the  subject  as  his  testator, 
or  intestate  had.  Ko  case  has  been  cited  in  support  of  the  admissi- 
bility of  such  testimony^  and  various  considerations  of  policy  and 
justice  are  opposed  to  it.  The  Court  below  therefore  erred  in  per- 
mitting  the  judgment  confessed  by  •  William  Harris,  the  ac- 
^^  count  of  the  plaintiff,  and  the  letter  of  William  Harris,  to  go 
before  the  jury. 

It  necessarily  follows  from  this  view  of  the  case,  that  the  opinion 
of  the  County  Court,  as  expressed  in  the  second  bill  of  exceptions,  is 
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erroDeons,  because  in  their  direction  to  the  jary  they  declare,  that 
the  admissions  flowing  from  the  letter  of  William  Harris  to  his 
coansel,  and  the  jadgment  confessed  by  him  to  Edward  Harris, 
oaght  to  have  no  weight  with  them,  if  they  believe  from  the  testi- 
moDy  laid  before  them  that  the  letter  was  written,  and  the  judgment 
confessed,  with  a  view  to  furnish  Edward  Harris  with  evidence  to  be 
used  to  the  prejudice  of  the  defendant  in  the  trial  of  this  cause ; 
thns  giving  to  the  plaintiff  the  full  benefit  of  those  documents  as 
testimony,  except  in  the  particular  case  stated  by  the  Court,  when 
in  point  of  law  such  judgment  and  letter  were  not  legal  and  admis- 
sible in  any  way  to  charge  the  defendant. 

And  this  view  is  equally  fatal  to  the  opinion  delivered  in  the  third 
bill  of  exceptions ;  because  the  Court  therein  recognize  the  settle- 
ment between  the  plaintiff  and  William  Harris,  and  the  judgment 
against  William  Harris,  as  evidence  in  the  cause,  by  declaring  its 
legal  effect  in  a  specified  case,  when  in  point  of  law  they  ought  to 
have  rejected  the  prayer,  as  not  being  founded  on  testimony  which 
was  legal  and  admissible. 

The  Court  therefore  reverse  the  judgment  of  the  County  Court, 
this  Court  dissenting  from  the  opinions  expressed  in  all  the  bills  of  ex- 
ceptions. Judgment  reversed^  and  procedendo  awarded. 


COURT  OF  APPEALS,  (B.  8.)  JUNE  TEEM,  1820. 
Pratt's  Lessee  vs.  Flames  et  al. 

A  deTise  to  F.  and  her  heirs  lawfully  begotten,  and  in  case  she  dies  without 
heirs,  remainder  over,  gplves  F.  only  an  estate  tail,  (a) 

A  devise  to  F.  for  life,  remainder  over  to  her  issue,  and  in  case  the  issue  dies 
without  heirs,  remainder  over  to  B.  the  issue  takes  only  an  estate  for 
life— the  words  without  heirs,  preceding  the  last  remainder,  meaning 
heirs  of  the  body  only,  and  not  being  sufficient  to  enlarge  the  interest 
of  the  first  remainder-man  into  a  fee  simple. 

A  devise  to  an  unborn  illegitimate  child,  where  the  mother  is  described,  is 
valid. 

Devises  to  two  illegitimate  children,  and  in  case  either  shall  die  without 
heirs,  then  her  part  shall  go  to  the  survivor, — the  word  heirs  means 
issue,  and  not  heirs  generally. 

Appeal,  from  Talbot  County  Court.    Ejectment  for  three  tracts  of 
land,  viz.  Piccadilly,  Vickars'  Venture,  and  •  Dunn's  Kauge.  - 

The  questions  submitted  to  the  Court  by  the  statement  of  *  •'' 
facts,  arose  under  the  following  devises  in  the  will  of  William  Vic- 
kars,  dated  the  26th  of  August,  1774,  viz.  ''I  give,  devise  and  be- 
queath, unto  my  loving  wife 'Sarah  Yickars,  my  home  plantation 


(a)  Approved  in  Clarke  vs.  Smith,  49  Md.  116.    Cf .  Rev.  Code,  Art.  49,  sec.  9. 
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called  Piccadilly,  and  part  of  Dunn's  Bange,  daring  her  life."  ^^  I 
give  and  bequeath  unto  my  loving  wife  Sarah  Vickars,  five  negroes^ 
viz.  &c.  daring  her  life,  and  after  her  decease,  the  aforesaid  lands  and 
negroes  to  go  to  my  daughter  Elizabeth  Yickars."  ^'  I  give,  devise 
and  bequeath,  unto  my  daughter  Elizabeth  Yickars,  my  plantation 
caUed  Yickars'  Yenture,  to  her  and  her  heirs,  (lawfully  begotten)  for- 
ever ;  and  in  case  she  dies  without  heirs,  to  return  to  my  loving  wife 
Sarah  Yickars."  ^^I  give  and  bequeath  to  my  daughter  Elizabeth 
Yickars,  four  negroes,  viz.  &c.  to  her  and  her  heirs  forever;  and  in 
case  she  dies  without  heirs,  to  return  to  my  loving  wife  Sarah 
Yickars."  '^In  case  there  should  be  any  issue  in  nine  months 
from  this  date,  I  give  and  bequeath  my  home  plantation  aforesaid 
called  Piccadilly,  and  part  of  Dunn's  Kange,  after  the  decease  of  my 
loving  wife  Sarah  Yickars,  to  the  said  issue."  ^^  In  case  my  children 
die  without  heirs,  I  give  and  bequeath  my  aforesaid  lands  and  ne- 
groes unto  my  brother  Jacob  Garron,  (after  the  decease  of  my  loving^ 
wife  Sarah  Yickars,)  to  him  and  his  heirs  forever."  It  was  admitted 
that  Sarah,  the  wife  of  the  testator,  survived  him,  and  died  in  1801^ 
and  that  she  bad  no  issue  except  her  daughter  Elizabeth,  who,  was 
the  only  child  of  the  testator ;  that  Elizabeth  also  survived  her  father 
intermarried  with  Charles  Price,  and  died  in  1789,  in  the  life-time  of 
her  mother.  That  Jacob  Garron  also  survived  the  testator,  and  on 
the  2d  of  April,  1783,  duly  made  and  executed  his  will,  whereby  he 
devised  to  his  daughter  Henrietta  Palmer,  daughter  of  Hebeoca  Pal- 
mer, the  one-half  of  his  estate,  of  whatever  it  might  consist,  after 
his  just  debts  were  paid ;  and  the  other  half  to  the  child  Eebecca 
Palmer  was  then  big  with,  if  it  should  live,  and  if  it  should  die  with- 
out heir,  then  he  devised  it  unto  the  said  Henrietta  Palmer,  her  and 
her  heirs  forever ;  if  either  of  the  children  should  die  without  heir^ 
then  he  devised  their  part  to  the  other.  It  was  also  admitted  that 
Henrietta  Palmer  survived  the  last  mentioned  testator,  and  died  in 
1801,  before  she  attained  the  age  of  21  years,  and  without  issue. 
That  at  the  time  when  Garron  made  his  will,  Eebecca  Palmer  was 
encient  of  and  with  a  female  child,  who  was  •  bom  soon  after 
'-'^  the  decease  of  Garron,  and  named  Ann,  and  that  she  was 
bom  long  before  the  death  of  Henrietta,  and  intermarried  with 
Philemon  Pratt,  which  said  Philemon,  together  with  the  said  Ann, 
made  the  demise  set  forth  in  the  declaration,  and  that  the  said  Ann  is 
the  surviving  lessor  of  the  plaintiff.  It  was  also  admitted  that  the  said 
Henrietta  and  Ann  were  illegitimate  children,  the  daughters  of  Be- 
becca  Palmer  by  Garron,  and  that  Garron  was  the  half-brother  of 
William  Yickars,  both  bora  of  the  same  mother,  but  of  different 
fathers.  The  County  Court  gave  judgment  on  the  case  stated  for 
the  defendants,  and  the  plaintiff  appealed  to  this  Court. 

The  cause  was  argued  in  this  Court  before  Chase,  C.  J.,  Buch- 
anan, Johnson,  Martin,  and  Dorset,  JJ. 
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Kerr  J  for  the  appellant,  contended  that  Elizabeth  Yickars  took  an 
estate  tail.    Co.  LiU.;  3  Salk.  336;  4  Bac.  Ab.  256;  7  Co.  41;  Moore.— 
A  devise  to  an  unborn  infant  s  valid,  and  will  take  effect  when  the 
child  is  bom.    4  Bctc.  Ab.  246 ;  Fow.  on  Dev.  328.    Elizalleth  Yickars 
and  the  issne,  if  any,  took  cross-remainders  in  tail.    Where  a  devisee 
takes  an  express  estate  tail,  it  is  not  to  be  enlarged  by  implication. 
4  B(ic.  Ab.  290.    And  as  the  estate  tail  could  not  be  enlarged  by  im- 
plication,  they  therefore  took  cross-remainders  in  tail.    The  word 
heirs  in  the  will  must  mean  heirs  of  his  body.    4  Bac.  Ab.  259 ; 
WiUe^s  Rep.  165,  369,  370.    Elizabeth  Yickars  and  the  issue,  took 
cross-remainders  in  tail  by  implication.    2  Blk.  Com.  381;  4  Bac.  Ab. 
290;  2  Bast,  36;  1  Saund.  105,  {note  6.)    On  the  death  of  W.  Yickars, 
Garron  had  an  estate  in  remainder  in  fee,  after  the  estates  tail.    If 
Garron  had  an  interest  it  was  devisable  by  him.    A  devise  to  an 
illegitimate  child  unborn,  is  valid  if  the  mother  be  described.     Co. 
lAtL  3  b;  1  P.  Wms.;  2  Boll.  Ab.  43,  44;  Moore,  430.    By  the  word 
heirs,  Garron  meant  heirs  of  the  body ;  for  being  illegitimate  they 
could  have  no  heirs  except  issue  of  the  body,  and  therefore  the  re- 
mainder over  is  valid.    3  Buls.  193, 195 ;  3  T.  i2. 135,  136;  Cowp.  410. 

*  Hammond  for  the  appellees.    The  intention  of  a  testator      ^ 
must  prevail,  if  consistent  with  the  rules  of  law.    It  was  the      '-^ 
intention  of  W.  Yickars  to  give  the  personal  estate  in  the  same  man- 
ner as  the  real,  but  the  remainder  over  is  void,  as  too  remote.    The 
inheritance  would  have  gone  to  Elizabeth  as  the  heir-at-law.    Cross- 
remainders  are  only  where  the  estate  is  given  tail.    2  BUc.  Com.  381. 
There  can  be  no  cross-remainders  except  in  estates  tail.    More  than 
two  cannot  take  cross-remainders,  except  the  intention  is  plain  and 
manifest.    The  land  called  Piccadilly  was  unquestionably  given  to 
Elizabeth  in  fee,  to  be  defeated  on  the  birth  of  the  issue ;  but  as 
there  was  no  issne  bom,  the  fee  remained.    She  also  took  a  fee  in 
Yickars^  Yenture.    2  Ld.  Raym.  1145;  Co.  LiU.  20  b;  2  Ld.  Raym. 
1145 ;  1  H.  &  McH.  336.    If  an  estate  in  fee  was  vested  in  Elizabeth 
Yickars,  can  the  limitation  over,  change  the  nature  of  the  estate  ? 
In  every  instance  where  lands  are  devised  in  fee,  and  if  the  devisee 
dies  without  heirs,  the  devisor  means  by  the  word  heirs,  issue.    Such 
is  the  intention,  whether  the  remainder  over  be  to  a  connexion  of 
the  first  devisee,  or  to  a  stranger.    A  devise  over,  after  a  fee,  is  void. 
Co-ifp.  234;  1  Ves.  89.    Originally  a  devise  to  a  person  in  ventre  was 
void.    Pow.  on  Dev.  320.    The  authorities  to  prove  that  an  unboni 
illegitimate  child  cannot  take  as  devisee,  are  Cro.  JEliz.  509;  IP. 
Wms.  530;  Poto.  on  Bev.  339;  Fern.  175,  176;  2  Blk.  170;  2  Ld. 
Raym.  1152;  Pow.  on  Dev.  426;  4  Com.  Dig.  216. 

Bullitt,  in  reply.  It  is  certain  that  W.  Yickars  designed  that  the 
property,  on  certain  events  occurring,  should  go  to  Garron.  He  in- 
tended to  entail  it  on  Elizabeth — remainder  to  his  wife  for  life — re- 
mainder to  Garron.  A  fee  tail  only  parsed.  The  words  lawfully  be- 
gotten forever,  must  pass  a  fee  tail.    The  word  heir,  in  that  part  of 
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the  will,  mast  meau  issue,  for  the  testator  never  intended  a  total 
failure  of  heirs.  He  knew  the  difference  between  a  fee  tail  and  a  fee 
simple.  To  Garron  a  clear  fee  simple  is  given.  3  Com.  IHg.  26;  Co. 
Lilt  20  h.  When  an  intermediate  estate  is  intended  to  take  efifect 
by  the  birth  of  a  child,  if  the  child  is  not  born,  the  remainder  takes 
an  immediate  effect.  1  Witters  Eep.  105;  Catrp.  40;  Fern.  163,164. 
If  a  child  had  been  bom,  it  with  Elizabeth  took  cross-remainders  in 
fee-tail.  If  Elizabeth  took  an  estate  in  fee,  then  the  limitation  over 
may  be  sn[)i)orted  as  an  executory  devise — as  if  they  died  without 
heirs,  living  the  mother.  They  died  during  the  life  of  the  mother. 
What  passed  under  Garron's  will?  Henrietta  Palmer  took  one-half 
of  the  estate.  The  other  half  he  gives  to  the  child  that  Eebecca 
Palmer  was  then  big  with.  It  is  contended  that  the  de\i8e  is  void 
by  the  policy  of  the  law.  The  devise  is  valid ;  for  it  is  given,  and 
the  description  is  only  the  child  that  Eebecca  Palmer  was  then  preg- 
nant with — ^not  as  his  child.  Limitation  to  an  unborn  bastard  is 
1 A  S^^^'  ^^  described  with  certainty.  RoU.  Ab.  43;  Niyy.  35;  •  2 
^  ^      JA.  Raym.  1152.  Cur.  adv.  vtdt. 

Johnson,  J.  at  this  term,  delivered  the  opinion  of  the  Gourt. 
This  was  an  action  of  ejectment  brought  to  recover  three  tracts  of 
land,  to  wit,  Piccadilly,  Vickars'  Venture,  and  Dunn's  Eange ;  the 
cause  was  tried  on  a  case  stated,  and  judgment  given  in  favor  of  the 
defendant. 

The  case  stated  in  substance  is,  that  William  Y  ickars  being  seized 
in  fee  of  two  tracts,  Piccadilly  and  Vickars'  Venture,  on  the  27th  of 
August,  1774,  in  due  form  of  law  made  his  will  and  testament,  in 
which  are  the  following  clauses : 

Ist.  "  I  give  and  bequeath  to  my  loving  wife  Sarah  Vickars,  my 
home  plantation  called  Piccadilly,  during  her  life." 

2d.  And  by  the  next  clause  he  gave  her  five  negroes  by  name,  also 
during  life,  and  after  her  death  the  negroes  and  land  to  go  ^^  to  my 
daughter  Elizabeth  Vickai*s." 

3d.  *^Item.  I  give  and  bequeath  unto  my  daughter  Elizabeth 
Vickars,  my  plantation  called  Vickars'  Venture,  to  her  and  her  heirs 
(lawfully  begotten,)  forever;  and  incase  she  dies  without  heirs,  to 
return  to  my  wife  Sarah  Vickars." 

4th.  And  by  the  next  clause  he  gave  to  his  said  daughter  four  ne- 
groes by  name,  to  her  and  her  heirs  forever,  ^^  in  case  she  dies  with- 
out heirs  to  return  to  my  wife  Sarah." 

5th.  ^^  Item.  In  case  there  should  be  any  issue  in  nine  months 
from  this  date,  I  give  and  bequeath  my  home  plantation  aforesaid 
called  Piccadilly,"  (and  the  five  negroes  first  given  to  his  wife,)  "  after 
the  decease  of  my  loving  wife  Sarah  Vickars,  to  the  said  issue. 

6th.  ^<Item.  In  case  my  children  die  without  heirs,  I  give  and  be- 
queath my  aforesaid  lands  and  negroes,  unto  my  brother  Jacob  Gar- 
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ron,  (after  the  decease  of  my  loving  wife  Sarah  Vickars,)  to  him  and 
his  heirs  forever." 

That  shortly  after  the  execution  of  the  will,  the  testator  died ; 
Elizabeth  Yickars  intermarried  with  Charles  Price,  and  died  in  1789, 
without  issue.  Sarah,  the  mother,  died  in  1801  without  having  an- 
other child  born  after  the  date  of  the  will. 

•  Jacob  Garron,  the  brother  of  Wm.  Vickars,  survived  him,  -  ^ 
and  died  on  the  2d  of  April,  1783,  having  firat  in  due  form  ^  ' 
made  and  executed  his  last  will  and  testament,  the  material  parts 
of  which  are — ^^I  give  and  bequeath  unto  my  daughter  Henrietta 
Palmer,  daughter  of  Rebecca  Palmer,  the  one-half  of  my  estate  of 
whatever  it  may  consist  iv,  after  my  just  debts  are  paid." 

'4tem.  I  give  and  bequeath  the  one-half  of  my  estate  unto  the 
child  Rebecca  Palmer  is  now  big  with,  if  it  lives,  and  if  it  should 
die  without  heir,  then  I  give  and  bequeath  it  unto  the  said  Henri- 
etta, her  and  her  heire  ibrever;  if  either  of  the  children  die  without 
beir,  then  I  give  and  bequeath  their  part  to  the  other."  Henrietta 
survived  the  testator,  and  died  about  the  year  1801,  a  minor,  and 
without  issue.  Rebecca  Palmer,  at  the  time  the  will  of  Garron  was 
made,  wa8  pregnant  with  a  daughter,  who  was  bom  soon  after  the 
decease  of  Jacob  Garron,  and  her  name  was  Ann,  who  intermarried 
with  Philemon  Pratt,  by  whom,  in  conjunction  with  his  wife,  the 
present  ejectment  was  brought. 

Several  questions  are  made  under  these  wills :  The  first  is,  that 
Jacob  Garron  took  no  interest  under  the  will  of  Vickars. 

Second.  If  any  interest  passed  to  him,  it  was  confined  to  Vickars' 
Venture,  and  did  not  extend  to  Piccadilly. 

And  supposing  that  an  estate  was  vested  in  the  whole  real  prop- 
erty of  W.  Vickars  in  Jacob  Garron ;  yet  first,  that  the  after-born 
child  of  Rebecca  Palmer  being  illegitimate  took  nothing  by  the  first 
devise  to  her — and  secondly,  if  she  was  entitled  to  the  one-half  of 
the  estate,  yet  that  the  remainder  over  to  her  of  Henrietta's  part 
was  void.   ' 

From  the  state  of  the  case,  and  from  the  will  of  William  Vickars, 
it  is  most  evident  what  was  the  testator's  design.  He  had  a  wife, 
one  child,  and  the  probability  of  having  a  child  bom  after  his 
decease,  these  were  the  x)ersous  he  intended  to  provide  for,  and 
that  accomplished,  his  brother  was  the  next  person  that  engaged 
his  attention.  He  appears  from  the  will  to  have  understood  the 
nature  of  the  different  estates  he  designed  to  carve  out:  a  life 
estate,  an  estate  tail,  and  a  fee  simple;  and  such  his  intention  will 
be  carried  into  effect,  if  it  can  be  done  consistent  with  the  rules  of 
law,  if  not  it  must  yield  to  them. 

By  the  first  and  second  clauses  of  the  will,  the  real  and  personal 
property  devised  to  his  wife  for  life,  on  her  death  •  is  to  go  to 
her  daughter  Elizabeth,  without  expressing  the  extent  of  the       ^^ 
interest  given  to  Elizabeth. 
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By  the  third  clause  the  real  i^roperty,  that  is  Vickars'  Venture, 
is  given  to  Elizabeth  and  her  heirs,  (lawfallj  begotten,)  forever. 
And  by  the  foarth  clause  the  negroes  are  given  to  her  and  her  heirs 
forever. 

It  will  be  observed,  that  the  only  clause  in  the  will,  in  which  the 
words  *' lawfully  begotten"  are  inserted,  is  the  one  that  gives  Vic- 
kars'  Venture  to  Elizabeth ;  these  words  are  not  to  be  rejected  in  the 
construction  of  the  will,  if  they  are  calculated  to  elucidate  the  inten- 
tion, and  to  make  that  intention  consistent  with  the  principles  of 
law ;  and  if  the  effect  of  those  words  is  to  turn  the  estate  that  was 
given  into  a  fee  tail,  which  would  be  a  fee  simple  without  their  aid, 
and  thereby  give  eifect  to  the  ulterior  clauses  that  otherwise  would 
be  void,  certainly  that  interpretation  must  be  given  to  them  that 
will  make  all  the  parts  of  the  will  effectual  ut  res  magis  valeat  quam 
pereaL 

From  the  elaborate  argument  this  case  underwent,  all  the  light 
that  could  have  been,  has  been  cast  on  the  subject,  and  after  the 
most  industrious  researches,  no  case  has  been  found,  where  the 
words  in  a  will  ^Mawfully  begotten,"  with  a  limitation  over,  has 
been  construed  a  fee  simple.  Few  cases  exist  on  the  subject,  and 
although  in  the  case  reported  in  Moore^s  Report^  cited  in  the  argu- 
ment, there  were  other  words  that  were  calculated  to  create  an 
estate  tail,  yet  the  words  lawfully  begotten,  were  relied  on  as  forming 
a  part  of  the  foundation  on  which  it  was  determined  the  estate  in 
question  was  entail. 

In  Comyn'8  Digest^  and  by  Hargrave  in  his  notes  on  Coke  Littleton^ 
these  words  lawfully  begotten,  in  a  will,  are  sufficient  to  pass  an 
estate  tail.  No  case  from  the  English  authorities  has  been  pro- 
duced, where  those  words  in  a  will,  where  no  remainder  over  was 
given,  have  been  adjudged  to  pass  a  fee  simple;  and  it  may  be  suf- 
ficient to  say,  that  in  the  case  cited  from  1  H.&  McH.  336,  there  was 
no  limitation  over,  and  therefore  that  case  is  not  like  the  one  under 
consideration.  The  limitation  over  is  of  important  consideration, 
for  every  part  of  the  will  must  be  taken  together,  and  the  constnic- 
tion  formed  from  all  its  parts,  so  as  to  give  effect  to  the  whole,  unless 
some  principle  of  law  is  thereby  violated ;  but  if  Elizabeth  Vickars 
takes  an  estate  tail  in  Vickars'  Venture,  then,  the  limitation 
'-^  •  in  fee  to  Jacob  Garron,  is  valid,  and  such,  in  the  opinion  of 
the  Court,  is  the  true  interpretation  of  the  will. 

By  the  will,  Piccadilly  is  devised  to  the  wife  for  life,  and  on  her 
death  to  Elizabeth,  but  in  case  the  contemplated  child  had  been 
born,  Piccadilly,  on  the  death  of  the  mother,  was  to  go  to  such  child. 
As  then  no  estate  of  inheritance  was  given  in  Piccadilly,  the  devi- 
sees, as  such,  took  only  estates  for  life,  unless  that  interest  was  en- 
larged by  the  subsequent  parts  of  the  will.  No  matter  in  whom  the 
inheritance  existed,  they,  as  devisees,  were  not  entitled  to  it,  unless 
the  estates  for  lives  were  enlarged  into  a  fee  simple,  and  if  so,  as 
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the  remainder  to  Garron  w»3  to  take  effect,  after  the  failure  of  the 
heirs,  it  is  too  remote,  and  thei^fore  void.  We  have  seeu  that  all 
the  devisees,  as  such,  took  only  estates  for  life,  in  Piccadilly,  under 
those  clauses  of  the  will  purporting  to  dispose  of  that  tract.  Do  the 
words  in  the  will,  describing  the  event  on  which  Garron  was  to 
take,  so  enlarge  their  estates  as  to  defeat  the  interest  intended  to 
be  given  to  him  T 

'^In  case  my  children  dies  without  heirs,  then  I  give  and  bequeath 
mj  aforesaid  lands  and  negroes  to  Jacob  Garron,  to  him  and  his 
heirs  forever." 

Are  those  words  necessarily  to  be  understood  as  meaning  heirs 
general,  or  may  they  not  be  confined  to  heirs,  proceeding  ijx)m  the 
persons  of  the  devisees,  and  be  construed  issue?  That  the  word 
heirs  will  not  always  apply  to  heirs  generally  is  most  certain,  frequent 
are  the  instances  of  that  word  being  confined  to  mean  issue ;  and  it 
is  impossible  to  read  carefully  the  will  in  question  to  doubt,  but  by 
that  word,  in  the  clause  restricting  the  land  from  passing  from  his 
children,  he  meant  issue ;  for  in  the  preceding  clauses  of  the  will, 
whenever  he  points  out  the  event  on  which  he  designed  the  prop- 
erty t-o  go  from  his  children,  in  whom  an  estate  of  inheritance  was 
intended  to  be  given,  he  uses  the  same  expression. 

Thus  is  the  clause  in  which  Vickars'  Venture  is  given  to  Eliza- 
beth, and  to  her  heirs,  (lawfully  begotten,)  if  she  die  without  heirs; 
what  heirs  f  heirs  lawfully  begotten,  that  is  issue  ]  and  an  e<state  tail 
is  created  by  those  words. 

As  then  the  words  (lawfully  begotten,)  confine  the  meaning  of  the 
word  heirs  in  a  will  to  issue,  especially  when  there  is  a  limitation 
over,  and  as  the  words  die  without  heirs,  must,  in  that  clause  of  the 
will  by  which  Vickars'  •  Venture  is  given  to  Elizabeth,  mean 
issue,  so  may  the  same  words  without  heirs,  in  that  clause  of  '^^ 
the  will,  on  which  Garron's  remainder  depends,  bear  the  same  con- 
struction, thereby  give  full  force  and  efficacy  to  every  part  of  the 
will,  and  carry  into  full  operation  the  manifest  intention  of  the  tes- 
tator. 

If  then,  on  the  death  of  William  Vickars,  the  testator,  Garron  had 
au  interest  in  this  property,  and  if  he  had  any,  although  in  re- 
mainder, he  was  perfectly  competent  to  dispose  of  it  by  his  last 
will — Has  he  by  that  will,  given  that  interest  to  one  of  the  lessors 
of  the  plaintiff,  so  as  to  enable  them  to  lecover  in  the  present 
action  t 

By  the  will  of  Garron,  before  set  forth,  he  gave  one-half  of  all  his 
estate  to  his  illegitimate  daughter  Henrietta  Palmer,  of  which  there 
is  no  question,  so  far  as  her  interest  was  concerned,  she  took  a  clear 
fee  simple.  The  other  half  he  devised  to  "  the  child  Eebecca  Palmer 
is  now  with,"  and  the  question  is,  whether  an  unborn  illegitimate 
child,  of  which  the  mother  is  pregnant  at  the  time  of  the  will,  is 
capable  of  takiug  by  devise! 
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It  is  not  questioned  but  that  a  legitimate  child  could  take;  not  so^ 
it  is  contended,  the  illegitimate. 

!N'o  express  decision,  pro  or  cany  has  been  cited  on  this  subject,  and 
from  Hargrave^s  Notes  it  was  a  doubtful  point  when  he  wrote.  In 
Mooters  Reports  the  limitation  to  an  unborn  illegitimate  is  said  to  be 
valid.  RoWs  Ahrid(/ment  to  the  same  effect.  In  Croke  Eliz,  it  is 
doubted  whether,  on  principles  of  policy,  such  dispositions  should 
be  favored.  The  Judges  differed — one  favorable  to  the  illegitimate, 
one  opi)osed,  and  the  other  inclined  to  the  second  opinion,  saying 
he  had  consulted  most  of  the  Judges,  and  a  majority  was  against 
the  illegitimate's  claim. 

In  the  case  before  the  Court,  there  is  the  utmost  certainty  as  to 
the  intended  devisee;  she  is  described  as  the  child  of  which  Rebecca 
Palmer  was  then  with.  Ann  Pratt,  one  of  the  lessors  of  the  plain- 
tiff, is  admitted  to  be  that  child,  and  she  is  competent  to  take, 
except  excluded  from  political  considerations,  there  being  no  uncer- 
tainty as  to  the  person. 

Where  can  be  the  justice  or  policy  in  punishing  the  innocent  off- 
spring for  the  criminal  illegitimate  intercourse  between  their  parents? 
their  situation  is  deplorable  enough  without  being  deprived  of  the 
pecuniary  aid  of  those  who  •  brought  them  disgracefully  into 
^^  existence.  It  is  difficult  to  discover  what  principle  of  policy 
it  is,  that  will  enable  the  father  of  illegitimate  bom  children,  to  pro- 
vide for  those  that  have  lived  long  enough  to  acquire  a  reputed 
name,  that  will  exclude  him  from  making  provision  for  the  child 
that  is  unborn,  and  who,  when  it  comes  into  existence,  will  stand 
more  in  need  of  assistance.  Yet  it  is  clear  that  provision  can  be 
made  for  the  one,  and  doubtful  as  to  the  other. 

Let  the  policy  of  the  English  Courts  in  the  reign  of  Elizabeth 
have  been  what  it  might,  it  has  long  ceased  to  be  the  x)olicy  of  Mary- 
land to  have  those  children  unprovided  for;  on  the  contrary,  the 
subsequent  marriage  of  the  parents,  legitimates  the  prior  bom  chil- 
dren, and  if  the  father  is  so  unnatural,  as  to  leave  the  child  unpro- 
vided for,  he  can  be  forced  to  his  duty,  and  compelled  to  take  care 
of  his  offspring,  although  illegitimate.  The  devise  then  to  the  un- 
born child  is,  in  the  opinion  of  the  Court,  valid.  The  remaining 
question  is,  whether  on  the  death  of  her  sister  Henrietta  without 
issue  the  whole  went  to  the  posthumous  child  f 

On  that  subject  the  Court  have  not  the  slightest  doubt — The  will 
is,  "that  if  either  of  the  children  die  without  heir,  then  I  give  their 
part  to  other."  We  have  seen  that  a  remainder  over  to  a  collateral 
heir,  will  convert  the  meaning  of  the  word  heir,  to  issue;  because 
the  first  devisee  could  not  die  without  heir,  living  a  collateral  heir. 
The  converse  is  equally  true,  that  where  the  limitation  or  remainder 
over  is  to  take  effect  ou  the  first  devisee's  dying  without  heirs,  if 
that  devisee,  on  whose  estate  the  remainder  depends,  is  of  that 
description  as  to  be  incapable  of  having  heirs  other  than  issue. 
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(which  is  the  predicameut  of  an  illegitimate,)  then  it  most  follow, 
that  by  the  word  heir,  issue  or  heir  of  the  body  only  is  intended; 
and  therefore  the  Court  are  of  opinion,  that  on  the  death  of  Henri- 
etta, without  issue,  her  sister  was  entitled  to  the  whole  estate. 

The  judgment  then  of  the  Court  below  is  reversed,  and  judgment 
mast  be  entered  here  for  the  appellant,  the  plaintifif  below. 

Chase,  C.  J.  (a)  In  considering  the  will  of  William  Vickars,  the 
apparent  intention  of  the  testator  is  to  give  *  the  lands  in 
question,  (Piccadilly  and  part  of  Dunn's  Range,)  to  Sarah  '*'* 
Vickars,  his  wife,  during  her  life,  with  cross-remainders  in  tail  to  his 
daughter  Elizabeth,  and  the  child  with  which  his  wife  was  supposed 
to  be  eneient — ^Remainder  in  fee  to  his  brother  Jacob  Garron.  This 
intention  not  being  repugnant  to  any  rule  or  principle  of  law,  must 
prevaiL  The  words  ''in  case  my  children"  (Elizabeth,  and  the  child 
with  which  his  wife  was  supposed  to  be  eneient,)  ''die  without  heirs, 
I  give  and  bequeath  my  aforesaid  lands  and  negroes  unto  my  brother 
Jacob  Garron,  to  him  and  his  heirs,  forever,"  coupled  with  the  words 
in  the  preceding  clause,  by  which  he  devised  the  lands  in  question 
to  the  child  en  ventre  sa  mere,  create,  by  necessary  implication ,  cross- 
remainders  in  tail  in  Elizabeth  and  the  child  en  ventra  sa  mere.  This 
wiU  must  be  cx)nstrued  in  the  same  manner  as  if  the  child  had  been 
bom ;  and  dying  without  heirs,  means  heirs  of  the  body,  because 
Elizabeth  could  not  die  without  heirs,  living  the  child,  nor  the  child 
die  without  heirs,  living  Elizabeth.  The  interest  acquired  by  Jacob 
Garron,  under  the  will  of  William  Vickars,  in  the  lands  in  question, 
was  transmissible  by  the  will  of  Jacob  Garron,  which  brings  me  to 
the  consideration  of  his  will,  and  to  decide  what  interest  in  the  said 
lauds  passed  thereby,  to  whom,  and  to  what  extent. 

The  true  construction  of  this  will,  according  to  the  manifest  inten- 
tion of  the  testator,  is  to  give  the  lands  in  question  to  his  two  illegiti- 
mate children,  Henrietta  Palmer  and  Ann  Palmer,  (Ann  being  the 
child  with  which  Rebecca  Palmer  was  eneient  at  the  time  of  making 
the  will,)  as  tenants  in  common,  in  tail,  with  cross-remainders  over 
in  fee.  Can  this  intention  be  efiectuated  without  infringing  any 
rale  or  principle  of  law!  If  it  can  be,  such  exposition  ought  to  be 
given  to  it. 

It  is  cstabhshed  law,  that  a  child,  en  ventre  sa  fnere,  is  capable  of 
taking  by  devise,  and  that  by  operation  of  law  the  interest  in  the 
land  so  devised  will  vest  in  the  child  when  born,  and  in  the  mean- 
time descend  to  the  heir-at  law.  It  is  equally  well  established,  that 
an  illegitimate  child,  or  b^istard,  can  have  no  heir  but  children  or 
issue  of  the  body. 

ia)  This  opinion  of  the  Ch.  J.  was  formed  by  him  at  the  argument  at  a 
fonner  term,  and  owing  to  indisposition  he  did  not  attend  when  the  opinion 
of  the  Ck>art  was  delivered. 

2  5  H.  &  J. 
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The  first  clause  of  the  will  standing  alone,  and  without  the  limita- 
tion over,  would  have  given  Henrietta  Palmer  an  estate  in  fee  in  an 
undivided  half  of  the  lands  in  question;  *  but  taken  together, 
^^  and  considered  with  the  second  clause,  that  estate  is  qualified 
and  converted  into  a  tenancy  in  common  in  tail,  with  cross-remain- 
ders over  in  fee. 

As  a  bastard  can  have  no  heir  but  issue  of  the  body,  I  consider 
the  words  ^Mf  either  of  the  children"  (both  being  illegitimate,) 
^^  should  die  without  heir,"  of  the  same  import  and  meaning,  in  legal 
signification,  as  saying  if  either  of  the  children  should  die  without 
issue.  Judgment  reversed^  dtc. 


COUBT  OF  APPEALS,  (E.  S.)  JUNE  TERM,  1820. 
Maxwell  et  at.  vs.  Seney's  Lessee. 

Under  the  Act  of  1786,  eh.  45,  where  one  dies  intestate  ajid  without  issue, 
seized  of  an  estate  in  land  by  purchase,  and  not  derived  from  or  through 
either  of  his  ancestors,  such  estate  descends  to  his  brothers  and  sisters  of 
the  whole  blood,  and  their  descendants,  in  equal  degree;  and  if  one  of 
said  brothers  or  sisters  die,  leaving  a  grandchild,  or  any  the  most  remote 
descendant,  as  his  or  her  heir-at-law,  such  child,  or  descendant,  is  en- 
titled to  the  same  interest  in  the  estate,  as  the  ancestor  would  have  been 
if  living,  and  takes  the  same  per  stirpes  and  not  per  capita,  (a) 

Appeal  from  a  judgment  in  an  action  of  ejectment,  rendered  in 
favor  of  the  plaintiff  in  Talbot  County  Court,  for  an  undivided 
thirtieth  part  of  a  tract  of  land  called  Londonderry.  The  following 
case  was  stated  for  the  opinion  of  that  Court,  viz.  That  Mark  Ben- 
ton  died  intestate,  and  without  issue,  on  the  4th  of  November,  1808, 
seized  of  the  lands  and  tenements  mentioned  in  the  declaration ; 
and  that  said  lands  and  tenements  were  acquired  by  the  intestate 
by  purchase,  and  not  derived  from  or  through  either  of  his  ancestors. 
That  the  intestate  had  three  brothers  and  three  sisters,  to  wit, 
John,  Vincent,  George,  Susan,  Buth  and  Mary,  all  of  whom  departed 
this  life  long  before  the  intestate.  That  John,  the  eldest  brother, 
had  three  children,  viz.  Abel,  Polly  and  Sarah.  That  Abel  is  still 
living,  Polly  married  Charles  Burgess,  and  died  before  Mark,  the 
intestate,  leaving  three  children,  viz.  Sarah,  George  and  Mary; 
the  two  last  are  stiU  living,  and  the  first  died  intestate,  and  without 
issue.  That  Sarah  Benton,  the  niece  of  Mark,  the  intestate,  married 
Henry  Rochester,  and  died  long  before  the  intestate,  leaving  a 
daughter  named  Elizabeth,  who  afterwards  married  Samuel  Cacy, 
and  died  before  Mark,  the  intestate,  leaving  a  son  named  Francis, 
who  is  still  living.    That  Vincent  the  second  brother  of  the  intestate, 

(a)  Affirmed  in  McComas  vs.  ^??ios,.29  Md.  141. 
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had  the  following  sons  and  danghters,  viz.  James,  Johu,  Vincent, 
Elizabeth  and  Mary,  *  of  whom  Jame»^eparted  this  life  long 
before  the  intestate,  and  left  two  children,  viz.  Elijah,  and  *•* 
Snsanna  the  wife  of  Horatio  Eochester,  which  said  Elijah  and 
Snsanna  are  both  alive;  John  departed  this  life  long  before  the 
intestate,  and  left  one  son,  who  died  in  his  infancy,  before  the 
intestate;  Vincent  and  Elizabeth  are  still  living;  Mary  married 
James  Meeds,  and  died  long  before  the  intestate,  leaving  only  one 

daughter  named  Bebecca,  who  is  now  the  wife  of Blackiston. 

That  George,  the  third  brother  of  the  intestate,  died  without  issue, 
and  before  the  intestate.  That  Snsan,  the  eldest  sister  of  the  intes- 
tate, married  Joseph  Baxter,  and  died  long  before  the  intestate, 
leaving  the  following  children,  viz.  Vincent,  John,  Joseph,  Sarah, 
and  Snsanna,  all  of  whom  are  still  living.  That  Buth,  the  second 
sister  of  the  intestate,  married  John  Seney,  and  departed  this  life 
long  before  the  intestate,  leaving  the  following  sons,  viz.  Joshua, 
Samuel,  Horatio,  Jonathan  and  Robert,  of  whom  Joshua  departed 
this  life  long  before  the  intestate,  leaving  three  sons,  viz.  John, 
Joshua  and  Bobert;  the  first  of  whom  died  since  the  intestate,  leav- 
ing one  son  named  Joshua,  (the  lessor  of  the  plaintiff,)  who  is  an 
infant  under  the  age  of  21  years.  Joshua  and  Bobert  last  men- 
tioned, are  still  alive.  That  Samuel,  the  second  son  of  Buth, 
departed  this  life  long  before  Mark,  the  intestate,  leaving  three 
children,  viz.  Jonathan,  Joshua  and  Elizabeth,* of  whom  Jonathan 
and  Elizabeth  are  still  living;  and  Joshua  was  alive  at  the  intes- 
tate's death,  but  has  since  died  leaving  two  childi^en.  That  Horatio, 
Jonathan  and  Bobert,  the  other  sous  of  Buth,  all  died  before  the 
intestate,  and  without  issue.  That  Mary,  the  youngest  sister  of 
Hark,  the  intestate,  married  Charles  Thomas,  and  died  long  before 
the  intestate,  leaving  one  daughter,  named  Mary,  who  married 
Charles  Vanhkle,  and  departed  this  life  after  the  intestate,  leaving 
three  children,  viz.  Gharles  T.,  Lydia,  and  Elizabeth,  all  of  whom 
are  still  living.  That  Joshua  Seney,  the  infant  son  of  the  late  John 
Seney,  the  lessor  of  the  plaintiff,  claims  a  share  of  the  lands  and 
premises  mentioned  in  the  declaration.  The  County  Court  gave 
jadgment  on  the  case  stated  for  the  plaintiff;  and  the  defendants 
appealed  to  this  Court. 

The  case  was  argued  in  this  Court  before  Buchanan,  Johnson, 
Mabtin  and  Dorset,  JJ. 

•  Hammond^  for  the  appellant,  relied  upon  the  Act  of  1786, 
cb.  45 ;  Sir  T.  Eayvi.  496 ;  Cooper^s  Justinian^  393-400.  ^^ 

Ooldubm-aughj  for  the  appellee,  also  relied  upon  the  Act  of  1786, 
eh.  45,  and  Collier  vs.  Stewart^  decided  in  this  Court  in  1812. 

Buchanan,  J.  delivered  the  opinion  of  the  Court.    Mark  Benton, 
under  whom  the  plaintiff  in  the  ejectment  claims,  died  seized  of  an 
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estate  ot  inheritance  in  the  land  mentioned  in  the  declaration,  which 
he  acquired  by  parchase,  leaving  no  child  or  descendant,  or  brother 
or  sister,  alive  at  the  time  of  his  death,  but  a  nnmber  of  collateral 
relations,  the  children,  grandchildren,  and  great  grandchildren,  of 
his  brothers  and  sisters,  all  of  the  whole  blood.  Joshua  Seney,  the 
lessor  of  the  plaintiff,  is  a  gi^eat  grandson  of  Euth  Benton,  one  of 
the  sisters,  and  seeks  to  recover  an  undivided  part  of  the  land  of 
which  Mark  Benton  died  seized ;  and  the  question,  which  lies  within 
a  very  narrow  compass,  is,  whether  he  is  entitled  to  any  and  what 
proportion  of  that  land,  and  it  is  not  necessary  to  look  beyond  the 
provisions  of  the  Act  to  Direct  Descents,  (ITSis,  ch.  45,)  on  which  it 
depends,  to  arrive  at  the  intention  of  the  Legislature.  The  second 
section  of  that  Act,  after  directing  in  what  manner  an  estate  de- 
scended to  an  intestate  shall  go,  provides,  ^'  that  if  the  estate  is  or 
shall  be  vested  in  the  intestate  by  purchase,  and  not  derived  from  or 
through  either  of  his  ancestors,  and  there  be  no  child  or  descendant 
of  such  intestate,  then  the  estate  shall  descend  to  the  brothers  and 
sisters  of  such  intestate  of  the  whole  blood,  and  their  descendants^ 
in  equal  degree,"  &c.  And  by  the  fourth  section  it  is  enacted,  ^'  that 
if,  in  the  descending  or  collateral  line,  any  father  or  mother  may  be 
dead,  the  child  or  children  of  such  father  or  mother  shall,  by  repre- 
•sentation,  be  considered  in  the  same  degree  as  the  father  or  mother 
would  have  been  if  living,  and  shall  have  the  same  share  of  the 
estate  a«  the  father  or  mother,  if  living,  would  have  been  entitled  to, 
and  no  more ;  and  in  such  case,  where  there  are  more  children  than 
one,  the  share  aforesaid  shall  be  equally  divided  among  such  children.'^ 
It  is  contended,  on  the  part  of  the  appellant,  that  in  the  collateral 
line,  onl3'  those  in  equal  degree,  and  none  more  remote  than  the 
children  of  brothers  and  sisters,  can  take,  *  and  that  they 
'•"  must  take  ^^per  capita^^^  and  not  ^^per  stirpes,^^  and  the  argu- 
ment in  support  of  these  positions,  as  applicable  to  the  first  section 
of  the  law  of  descents,  was  very  forcible.  But  whatever  would  be 
the  true  construction  of  that  branch  of  the  Act,  if  it  stood  alone, 
the  iburth  section,  the  office  of  which  is  to  ascertain  who  shall  be 
considered  as  standing  in  the  same  degree,  and  the  proportions  to 
which  they  shall  be  respectively  entitled,  furnishes  an  interpretation 
that  cannot  l>e  resisted,  and  is  a  full  answer  to  any  argument  that 
can  be  drawn  from  the  second  section.  If  none  could  take  but  those 
in  the  same  degiee,  it  would  follow,  that  where  there  are  brothers  and 
sisters,  and  children  of  a  deceased  brother  or  sister,  as  the  brothers  and 
sisters  could  alone  staud  in  equal  degree,  tBey  would  take  the  whole 
estate,  to  the  exclusion  of  the  nephews  and  nieces.  But  this  is  ob- 
viated by  the  fourth  section  of  the  Act,  which,  if  it  has  any  meaning, 
contemplates  and  provides  for  such  a  cai^e,  by  declaring  the  children 
of  a  decease<l  father  or  mother,  to  be  in  the  same  degree,  by  repre- 
sentation, as  the  father  or  mother  would  have  been  if  living,  and 
giving  to  tliem  the  same  share  of  the  estate  that  their  father  or 
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mother,  if  alive,  would  have  been  entitled  to,  and  thus  the  uephews 
and  nieces,  in  the  case  put,  are  placed,  not  in  fact,  (which  cannot  be,) 
but  bj  representation,  in  the  same  degree  of  relation  to  the  intestate, 
with  the  surviving  brothers  and  sisters,  and  are  not  excluded  from  a 
participation  in  the  estate,  but  are  entitled  to  whatever  would  have 
been  the  proportion  of  their  father  or  mother. 

The  argument,  that  among  collaterals  none  beyond  the  children  of 
brothers  and  sisters  can  take,  however  ingenious  and  well  urged, 
cannot  be  sustained.  The  words,  "any  father  or  mother,"  in  the 
fourth  section  of  the  Act,  cannot  be  restricted  to  the  brothers  and 
sisters  of  the  intestate  5  that  would  bean  arbitrary  inteipretation, 
not  warranted  by  anything  to  be  found  in  the  law  itself,  and  contrary 
to  any  known  rule  of  construction,  but  are  unlimited,  and  must  ap- 
ply to  any  father  or  mother  in  the  descending  or  collateral  Hue,  in 
any  the  remotest  degree.  Thus,  if  there  be  a  brother  and  a  nephew, 
the  son  of  a  deceased  brother,  the  nephew,  by  representation,  stands 
in  the  same  degree  with  the  brother,  and  will  take  one-half  of  the 
estate,  being  the  share  to  which  his  father  would  have  been  entitled 
if  aJive ;  and  if  the  nephew  be  dead^  leaving  a  child,  that  child  is 
♦  considered  by  representation,  in  the  same  degree  as  his  father  ^  ^ 
would  have  been,  if  living,  and  so  on  ad.  infinitum;  and  as  '^  ■ 
the  same  section  directs,  that  where  there  are  more  children  than 
one,  the  share  of  their  deceased  father  or  mother,  and  no  more,  shall 
be  equally  divided  among  such  children,  it  follows  that  they  must 
take  ^^  per  stirpes  ^^  and  not  '^per  capita,"^^  and  that  was  settled  in  the 
ease  of  Collier  and  Stewart;  for  no  matter  on  what  ground  John 
Stewart,  the  defendant,  claimed,  Helen  Collier  could  on  no  other 
principle  haye  been  entitled  to  one-eighth  part  of  the  estate  of  the 
intestate,  the  proportion  that  was  adjudged  to  her  in  that  case ;  and 
the  same  principle  governs  this  case.  The  collateral  relations  of 
Mark  Benton  were  the  descendants  of  two  brothers  and  three  sisters, 
making  five  stirpes;  there  were  six  grandchildren  of  Ruth  Seney, 
one  of  the  five  stirpes;  and  Joshua  Seney,  the  lessor  of  the  plaintiff'^ 
is  the  only  child  of  Joshua  Seney,  who  is  dead,  and  was  one  of  the 
six  grandchildren  of  Ruth  ;  he  therefore  is  entitled  to  a  sixth  part  of 
a  fifth  of  the  land  mentioned  in  the  declaration,  being  one-thirtieth 
of  the  whole.  Judgment  affirmed. . 
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Merger  vs.  Walmsley. 

An  action  on  the  case  per  quod  servitium  amisit,  will  not  lie  by  a  father  for 
the  seduction  of  his  daughter,  where  she  is  above  the  age  of  21,  and  not 
in  his  actual  employment — Otherwise  where  she  is  under  that  age.  (a) 


(a)  Affirmed  in  Oreenwood  vs.  Greenwood^  28  Md.  881,  and  Bullett  ts. 
WoHhington,  3  Md.  Ch.  104. 
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Where  a  daughter,  either  of  age  or  underage,  is  seduced  in  the  father *a 
house,  he  may  maintain  either  an  action  of  trespass  9.  c.  f regit ^  and  lay 
the  seduction  and  loss  of  her  service,  as  consequential,  or  an  action  on 
the  case  against  the  seducer,  (a) 

Where  a  daughter  is  above  21,  very  trifling  acts  of  service  are  sufficient  evi- 
dence of  her  being  in  fact  his  servant. 

Whether  a  father  can  support  an  action  per  quod  aervitium^  &c.  where  the 
daughter  is  above  age,  without  proving  some  acts  of  service?    Quere. 

Where  the  evidence  is  all  on  one  side  the  Court  have  a  right  to  say  that  it  ia 
not  sufficient  to  entitle  the  party  to  a  verdict. 

A  father,  as  such  only,  cannot  maintain  an  action  per  quod  nervitium  amisU. 
for  the  seduction  of  his  daughter. 

Whether  a  father  may  not  bring  this  action  for  the  seduction  of  his  daugh- 
ter, under  age,  although  she  does  not  reside  with  him,  and  has  no  inten- 
tion of  doing  so,  and  although  such  intention  is  known  and  assented  to 
by  the  father?    Quere, 

Appeal  from  Cecil  County  Court.  This  was  an  action  on  the 
ease,  brought  by  the  appellee  against  the  appellant.  The  declaration 
stated — ^^That  whereas  the  said  John  Mercer  contriving,  and  wrong- 
fully  and  unjustly  intending,  to  injure  the  said  William  Walmsley^ 
and  to  deprive  him  of  the  service  and  assistance  of  Margaret  Walms- 
ley,  the  daughter  and  servant  of  him  the  said  W.  heretofore,  to  wit, 
on  the  1st  day  of  July,  1816,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  day  of  issuing  forth  the  original  writ  in  this 
cause,  at  Cecil  County  aforesaid,  debauched  and  carnally  knew  the 
^^  said  M.  then  and  there,  *  and  from  thence,  for  a  long  apace 
'^^  of  time,  to  wit,  hitherto  being  the  daughter  and  servant  of  the 
said  W.  whereby  the  said  M.  became  pregnant,  and  sick  with  child, 
and  so  remained  and  continued  for  a  long  space  of  time,  to  wit,  for 
the  space  of  nine  months  then  next  following ;  at  the  expiration 
whereof,  to  wit,  on  the  7th  day  of  April,  1817,  at  Cecil  County  afore- 
said, the  said  M.  was  delivered  of  the  child  with  which  she  was  so 
pregnant  as  aforesaid;  by  means  of  which  said  several  premises,  she 
the  said  M.  for  a  long  space  of  time,  to  wit,  from  the  day  and  year 
first  above  mentioned,  hitherto  became  and  was  unable  to  do  or  per- 
form the  necessary  afiairs  and  business  of  the  said  W.  so  l)eing  her 
father  and  master  as  aforesaid,  and  thereby  he  the  said  W.  during 
all  that  time,  lost  and  was  deprived  of  the  service  of  said  daughter 
and  servant,  to  wit,  at  Cecil  County  aforesaid ;  and  also  by  means  of 
the  said  several  premises  he  the  said  W.  was  forced  and  obliged  to, 
and  did  necessarily  pay,  lay  out  and  expend,  divers  sums  of  money, 
in  the  whole  amounting  to  $500,  in  and  about  the  nursing  and  taking 
care  of  his  said  daughter  and  servant,  and  in  and  about  the  delivery 
of  the  said  child,  to  wit,  at  Cecil  County  aforesaid.  Wherefore  the 
said  W.  saith  he  is  injured,"  &c.  The  defendant  pleaded  not  guilty, 
and  issue  was  joined. 


(a)  AfBrmed  in  Keller  ts.  Donnelly,  5  Md.  216. 
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At  the  trial  of  the  caoKe,  the  plaintiff  to  sapport  the  issae  on  his 
part,  prodoced  Margaret  Waimsley,  his  daughter,  who  proved,  that 

some  time  in  the  year ,  her  father  sent  her  to  the  defendant's 

faoase  to  live ;  that  upon  her  arrival  there  the  defendant  told  her  he 
bad  promised  her  father  she  should  live  with  him  as  long  as  she  lived, 
that  be  was  better  able  to  maintain  her  than  her  father  was.  That 
she  had  been  at  the  defendant's  more  than  a  year  before  he  spoke 
indelicately  to  her.  That  she  usually  slept  in  the  room  with  the  de- 
fendant's daughter,  Mrs.  Davis,  but  her  bed  in  that  room  being  occu- 
pied some  time  in  the  month  of  July,  1816,  she  went  to  bed  in  an 
adjoining  room.  That  during  the  night,  the  defendant  came  into 
her  room,  whilst  she  was  asleep,  and  got  into  bed  with  her.  That 
she  made  resistance,  but  he  stopped  her  mouth  with  the  sheet,  and 
succeeded  in  having  criminal  knowledge  of  her.  That  he  afterwards 
lay  a  considerable  time  in  bed  with  her,  without  her  making  any 
noise  or  attempt  to  alarm  the  family.  That  he  promised  to  marry 
her,  or  forfeit  all  he  wa«  worth  in  the  world.  That  whenever  Mrs. 
Davis  was  away,  she  *  did  not  sleep  in  the  defendant's  house 
except  on  two  occasions,  both  of  which  happened  after  the  "^^ 
criminal  connexion.  That  she  will  be  25  years  of  age  on  the  1st  of 
April,  1819 ;  and  lived  in  the  defendant's  house  near  three  years, 
and  left  it  live  months  after  she  became  pregnant.  Before  she  went 
to  the  defendant's  house  to  live,  she  had  been  living  first  at  Mr.  Por- 
ter's when  she  was  between  14  and  15  years  of  age;  and  after  staying 
there  some  time,  returned  to  her  father's  house.  Some  time  after- 
wards she  went  to  live  with  Mrs.  Savin,  from  thence  she  again  re- 
tamed  to  her  father's,  nnd  then  went  to  live  at  Gideon  Longfellow's, 
where  she  continued  a  few  weeks  before  she  went  to  live  at  the  de- 
fendant's. Upon  going  to  the  defendant's  to  live,  she  made  no  con- 
tract for  wages,  but  after  she  had  been  there  some  time,  the  defend- 
ant gave  her  money,  and  told  her,  whenever  she  wanted  any  to  tell 
him  and  he  would  give  it  to  her.  That  she  did  frequently  ask  him, 
and  he  always  gave  her  money.  That  she  also  received  money  once 
from  her  father,  whilst  she  lived  with  the  defendant,  and  occasionally 
got  articles  out  of  two  different  stores,  in  which  she  had  a  credit  on 
her  father's  account.  That  whilst  she  lived  in  the  family-  of  the  de- 
fendant, she  knit,  spun  and  sewed,  and  attended  to  house-keeping 
affairs  generally.  That  she  always  conceived  herself  at  liberty  to 
leave  the  family  of  the  defendant  whenever  she  might  choose  so  to 
do ;  and  frequently  went  to  her  father's  on  a  visit,  and  to  help  them, 
when  they  had  a  press  of  work ;  and  once  went  to  nurse  her  step- 
mother, who  was  ill.  That  after  the  act  of  criminal  connexion,  the 
defendant  sent  her  to  a  Mr.  Williams,  in  Delaware,  where  she  was 
delivered  of  a  child ;  and  while  there,  her  brother  came  to  her,  and 
told  her,  that  her  father  had  provided  a  home  for  her;  but  she  did 
not  go;  and  shortly  ailerwards  the  defendant  came  and  carried  her 
from  Williams'  to  Wilmington,  and  from  thence  she  went,  at  his  in- 
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stance,  to  Philadelphia.  At  leaving  Wilmington,  the  defendant  gave 
her  three  dollars.  She  did  not  know  that  her  father  was  apprised  of 
her  removal  from  Mr.  Williams',  or  the  place  to  which  she  went. 
On  her  arrival  in  Philadelphia,  she  went  to  Mrs.  Fisher's,  and  re- 
mained there  a  short  time,  when  her  father  sent  for  her,  and  she 
went  with  his  messenger  to  the  honse  of  a  relation  of  her's  where 
she  has  remained  ever  since.  That  she  would  have  returned  to  her 
father's  house,  had  Mrs.  Davis  either  •  died  or  removed,  at 
•*"  any  time  whilst  she  lived  there.  The  defendant  never  had 
connexion  with  her  but  once  whilst  she  lived  with  him  ;  and  she 
never  had  connexion  with  any  other  person.  That  each  time  she  re- 
turned to  her  father's  hause,  it  was  to  stay  there  until  she  got  an- 
other place ;  and  she  does  not  know  that  her  father  has  been  at  any 
expense,  or  paid  any  money  on  account  of  her  sickness  or  lying  in. 
That  she  was  delivered  of  the  child  on  the  7th  of  April,  1817,  at  Mr. 
Williams',  where  the  defendant  had  sent  her.  The  first  advances 
made  by  the  defendant,  was  about  a  year  after  she  first  went  to  re- 
side at  his  house,  and  he  made  repeated  advances  between  that  time 
and  the  time  he  succeeded.  That  the  reasons  why  she  did  not  quit 
the  defendant's  house,  after  he  had  made  those  proposals  to  her, 
were  that  he  persuaded  her  not  to  remove  from  his  house,  and  con- 
tinue to  respect  his  promise  to  marry  her.  That  she  did  not  consider 
herself  authorized  to  demand,  nor  did  she  expect  to  recover  ])ecu- 
niary  compensation  for  any  services  rendered  by  her  in  the  family  of 
the  defendant ;  nor  did  she  consider  the  defendant  bound  to  pay  her; 
and  that  she  considered  the  money  given  to  her  by  the  defendant, 
as  a  gift  made  to  her  by  him  in  consequence  of  the  services  she  had 
rendered  about  the  house.  The  plaintiff  here  rested  his  case ;  and 
the  defendant  then  prayed  the  Court  to  direct  the  jury,  that  the  evi- 
dence produced  by  the  plaintiflf  was  not  sutiicient  to  entitle  him  to 
recover.  Which  opinion  the  Court  [Eable,  C.  J.,  Pubnell  and 
Worrell,  A.  J.]  refused  to  give.  The  defendant  excepted.  Ver- 
dict and  judgment  for  $6,000  current  money,  damages,  and  costs. 
The  defendant  appealed  to  this  Court. 

The  cause  was  argued  in  this  Court  before  Buchanan,  Johnson, 
and  Dorset,  J  J.  by 

Oale  and  Cosdan,  for  the  appellant.  They  cited  1  GhiUyy  47 ;  5 
Ua8iyi5;  2  T.  R.  166 ;  10  Johns.  Rep.  115 ;  Ld.  Raym.  1032 ;  5  Bos.  & 
Pull  476. 

Chambers  and  Carmichael^  for  the  appellee.  They  also  cited  2  T. 
R.  166;  5  UaMj  47;  3  Burr.  1878;  10  Johns.  Rep.  115;  Doug.  119;  2 
H.  BUc.  Rep.  187;  4  H.  &  McH.  547;  3  ^Yils.  47;  4  Cranch,  71;  8 
Johns.  Rep.  495,  496,  505 ;  9  Johns.  Rep.  387. 

^-  Buchanan,  J.  delivered  the  opinion  of  the  Court.    'The 

•**      objection,  that  an    action  on    the  case  will  not  lie,  by  a 
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father,  for  debauchiDg  and  getting  bis  daughter  with  child, 
per  qnodservitium  amisO^  cannot  be  maintained  either  on  principle  or 
authority.  Where  a  man  illegally  enters  the  house  of  another,  and 
debauches  his  daughter,  the  father  may  have  an  action  of  trespa^ 
quare  dausum  f regit,  and  lay  the  debauching  of  his  daughter,  and 
loss  of  her  services  as  consequential;  or  he  may  at  his  election,  bring 
an  action  on  the  case  for  debauching  his  daughter,  per  quod  Hervitium 
amisit;  but  for  merely  debauching  a  man's  daughter,  unaccompanied 
by  an  unauthorized  entry  into  the  father's  premises,  the  action  is 
case,  and  the  loss  of  service  is  the  gist  of  the  action. 

The  only  question,  therefore,  is  the  case  t)efore  us  is,  whether  the 
evidence  exhibited  in  the  bill  of  exceptions  is  such  as  to  enable  the 
plaintiff  to  recover  i  And  we  clearly  think  that  it  is  not.  Margaret 
Walmsley,  the  daughter,  the  only  witness  examined  at  the  trial,  was 
produced  by  the  father  himself,  and  from  his  own  shewing  it  appears 
that  she  was  upwards  of  twenty -one  years  of  age,  was  not  his  ser- 
vant defadOj  and  did  not  live  with  him  at  the  time  she  was  de^ 
bauched ;  but  that  she  was  living  at  the  house  of.  the  defendant, 
where  she  had  lived  more  than  a  year,  doing  different  descriptions  of 
work,  and  attending  to  the  affairs  of  the  family  generally. 

A  father  may  maintain  an  action  for  debauching  his  daugher 
when  under  age,  per  quod  servitium  amisitj  whether  she  was  living 
with  him  at  the  time  the  offence  was  committed  or  not ;  for  from  the 
legal  control  he  had  over  her  service,  the  law  implies  the  relation  of 
master  and  servant,  unless  in  the  case  of  her  not  living  with  him, 
he  had,  by  some  act  of  his  own,  destroyed  that  relation.  She  is  his 
servant  dejure^  and  by  debauching  her,  an  act  is  done  that  deprives 
him  of  services  which  he  might  have  exacted.  In  the  case  of  Bean 
vs.  Peelf  reported  in  5  East^  47,  it  was  held,  that  the  daughter 
being  in  the  service  of  another,  and  having  no  animus  revertendiy  the 
relation  of  master  and  servant  had  ceased  to  exist,  and  that  therefore 
the  father  could  not  maintain  the  action.  But  it  is  much  questioned 
whether  merely  by  her  volition  a  daughter  under  the  age  of  twenty- 
one  years,  can  so  divest  her  father  of  his  power  to  reclaim  her  services 
as  to  affect  his  right  of  action.  But  when  a  daughter  is  over  the 
age  of  21,  and  •  not  in  the  actual  service  of  her  father  when  ^ 
the  injury  is  done,  he  cannot  sustain  the  action.  And  so  are  *''^ 
all  the  authorities  except  the  case  of  Johnson  vs.  ATAdamy  cited  in 
the  case  of  Dean  vs.  Feel.  In  that  case,  the  daughter  was  under  the 
age  of  21  when  she  left  her  father's  house,  but  attained  that  age  a 
short  time  before  she  was  seduced ;  and  the  Judge  before  whom  the 
cauMe  was  tried,  considered  it  a  middle  case,  saved  the  point ;  there 
was  no  new  trial  moved  for,  and  the  question  was  never  afterwards 
decided.  But  it  appeared  in  summing  up  the  evidence  to  the  jury, 
that  the  Judge  went  on  the  ground,  that  from  the  circumstances  of 
the  case,  she  might  be  considered  as  continuing  to  be  a  part  of  her 
father's  family.    If  a  daughter  be  living  with  her  father,  and  in  his 
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service,  though  over  the  age  of  21,  the  action  may  be  sustain^,  and 
any  slight  service  will  be  sufficient  to  raise  the  inference  of  fact,  that 
she  was  his  servant ;  as  in  the  case  of  Bennet  vs.  Aloott^  2  Term  Rep. 
166,  where  the  daughter  was  30  years  old.  But  where  the  daughter 
was  above  the  age  of  21,  and  in  the  service  of  anofher  at  the  time  of 
the  injury,  the  action  cannot  be  maintained  by  the  father. 

In  this  case  it  is  contended,  that  the  daughter  was  not  the  servant 
of  the  defendant,  there  being  no  contract  for  wages;  but  let  it  be 
remembered,  that  he  frequently  gave  her  money  in  consideration  of 
the  services  she  rendered  in  his  house  of  a  menial  nature,  and 
authorized  her  to  call  foi'  money  whenever  she  wanted  it,  and  that 
she  was  living  with  him  at  the  time ;  and  it  is  enough  to  defeat  the 
action,  that  she  was  not  living  with  her  father,  but  with  another.  It 
is  only  where  a  daughter,  being  above  21,  was  living  with  her  father, 
that  a  slight  act  of  service  is  held  to  be  evidence  of  her  being  in  fact 
his  servant ;  and  it  is  not  like  the  case  of  an  infant  daughter,  living 
out  of  her  father's  family,  where  the  law  implies  the  relation  of 
master  and  servant,  for  eo  imtanti  that  the  daughter  reaches  the  age 
of  21,  the  relation  of  master  and  servant  dejure  ceases  to  exist,  and 
the  law  will  not  imply  it.  It  must  be  shewn  that  she  was  her  father's 
servant  defa45U>^  at  the  time,  &c.  which  cannot  be  when  living  in  the 
family  of  another,  as  in  this  case. 

It  has  been  urged  in  argument,  that  whether  Margaret  Walmsley 
was  the  servant  of  her  father  or  not,  at  the  time  she  was  seduced^ 
^  was  a  fact  proper  to  be  found  by  the  •  jury,  and  not  within 
*'*'  the  province  of  the  Court  to  decide ;  and  on  that  ground  the 
refusal  of  the  Court  to  direct  the  jury,  that  the  evidence  produced 
by  the  plaintiff'  was  not  sufficient  to  support  the  issue  on  his  part,  is 
defended.  But  the  principle,  that  the  jury  is  the  proper  tribunal  to 
judge  of  the  facts,  in  a  cause  that  is  tried  before  them,  is  not  appli- 
cable to  this  case,  and  cannot  be  brought  in  aid  of  the  argument. 
Here  the  evidence  was  all  on  the  side  of  the  plaintiff,  and  the  facts 
on  which  he  rested  his  case  appear  in  the  bill  of  exceptions.  These 
facts  shew  that  his  daughter  was  more  than  21  years  old,  was  not  in 
his  family,  but  living  in  the  house  of  the  defendant,  at  the  time  she 
waA  debauched.  From  his  own  shewing,  therefore,  it  is  proved,  that 
she  was  not  in  his  service  at  the  time  of  the  injury  complained  of, 
and  the  jury  could  not  be  left  to  infer  that  she  was,  in  direct  opposi- 
tion to  the  only  proof  in  the  cause,  and  that  proof  too,  produced  by 
himself;  there  was  nothing  to  be  found  by  the  jury.  The  bill  of  ex- 
ceptions exhibits  the  plaintiff's  case,  his  supposed  cause  of  action; 
and  the  question  was  not  a  question  of  fact,  whether  she  was  in  the 
service  of  her  father  or  not,  but  whether,  not  being  in  his  service, 
and  above  the  age  of  21,  the  action  could  be  maintained ;  which  was 
a  sheer  question  of  law  for  the  Court  to  decide ;  and  the  law  being 
clear  that  it  could  not,  the  Court  ought  so  to  have  directed  the  jury. 
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Johnson,  J.  A  father  cannot  sustain  an  action  for  the  seduction 
of  his  daughter  of  full  age,  not  residing  with  him ;  and  it  seems 
doubtful  whether  the  action  is  maintainable  if  she  is  living  with  him, 
unless  she  is  in  the  habit  of  rendering  services  to  her  father ;  and 
although  they  may  be  inconsiderable,  yet  they  would  seem  essentially 
necessary  to  authorize  him  to  sustain  the  action. 

In  the  case  of  2  Term  Rep.  166,  where  the  action  was  brought  for 
the  seduction  of  the  daughter,  per  quod  servitium  aminty  the  daugh- 
ter was  living  with  the  father,  she  was  thirty  years  of  age,  and  from 
any  thing  appearing  in  the  case,  never  had  left  her  paternal  roof. 
Even  those  circumstances,  it  would  seem,  were  inadequate  to  the 
maintaining  of  the  action,  unless  she  was  in  the  in  the  practice  of 
rendering  services  to,  or  working  for,  the  father;  which  was  relied 
on  as  the  ground  of  the  determination  sustaining  the  action. 

*  The  foundation  of  the  action  per  quod  servitium  amisit,  is  ^  . 
the  right  of  the  plaintiff  to  those  services,  for  the  loss  of  ^^ 
which  he  claims  compensation.  For,  as  tor  every  loss  or  injury  there 
is  a  remedy,  so  also  where  there  is  no  loss  or  injury  no  suit  can  be 
sustained.  No  person  can  complain  and  daim  a  compensation  for 
the  loss  of  services,  unless  he  had  a  right  to  those  services ;  and  no 
father  can  complain  in  law  for  the  seduction  of  his  daughter  of  full 
age,  acting  for  herself,  unless  the  right  to  the  suit  depended  on  the 
connection  of  father  and  child,  and  if  that  was  of  itself  snflScient, 
then  it  would  follow,  that  a  father  in  all  cases  could  maintain  the 
suit,  a  position  not  maintainable. 

It  is  believed  that  all  the  cases  which  have  been  produced 
establish  incoutrovertibly,  that  the  father,  as  such,  is  incompetent 
to  maintain  the  action;  and  if,  as  such,  he  cannot  support  the 
claim,  another  connection  than  that  of  father  and  child  is  indispens- 
ably necessary. 

Where  the  daughter  lives  with  the  father,  rendering  services,  that 
connection  is  sufficient,  even  when  she  is  at  the  time  of  the  seduc- 
tion of  full  age.  Where  she  is  a  minor,  whether  residing  with  him 
or  not,  the  suit  can  be  sustained,  because  he  has  a  right  to  her  ser- 
vices, and  can  control  her. 

In  the  case  of  5  Uasty  47,  the  daughter,  at  the  time  of  seduction, 
was  a  minor,  not  residing  with  the  father.  There  the  suit  was  not 
sustained;  the  reason  given  for  the  opinion  was,  because  she  never 
intended  to  return  to  the  father.  I  doubt  the  correctness  of  that 
decision,  founded  on  such  a  reason.  For  the  right  of  the  father  to 
the  services  of  the  daughter,  during  minority,  depends  not  on  her. 
Let  her  design  to  leave  him  be  ever  so  determined,  she  has  no  legal 
right  so  to  do,  or  when  from  under  his  roof,  she  has  no  right  to  form 
a  determination  never  to  return;  and  if  such  a  determiuation  is 
made,  still  the  father  has  a  right  to  compel  her  return,  and  have  the 
the  bentBfit  of  her  services.  Nor  is  it  clear  to  me,  that  even  with  the 
consent  of  the  father,  that  she  should  permanently  leave  his  protec- 
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tion,  woald  the  case  be  materially  different ;  for  as  no  contract  be- 
tween the  father  and  minor  danght>er  would  be  binding,  a  stipulation 
or  understanding  that  she  should  permanently  Leave  him,  and  shift 
for  herself,  would  be  nugatory.  But  that  is  not  the  case  now 
before  the  Court.  It  will  be  time  enough  ultimately  to  determine 
^  what  respect  should  be  paid  to  the  case  in  *  5  E<Mt^  when  a 
^^  similar  cause  is  brought  before  the  Court.  I  say,  what  re- 
spect, for  it  is  no  authoiity  binding  on  this  Court. 

The  case  in  5  East^  and  the  case  of  Johnson  vs.  M^Adam,  were 
mainly  relied  on  by  the  appellee  in  this  case.  The  case  in  Udsty  as 
establishing  the  position,  that  the  gist  of  the  action  was  the  animus 
revertendi,  and  that  where  that  existed,  whether  the  seduction  took 
place  while  living  with  her  father  or  not,  whether  a  minor,  or  of  full 
age,  was  immaterial. 

The  right  to  sustain  the  suit  cannot  depend  on  that  principle. 
The  right  of  the  father  to  claim  a  compensation  for  the  loss  of  ser- 
vices, must  rest  on  his  legal  right  to  those  services;  it  rests  on  a 
more  solid  foundation  than  his  daughter's  intention. 

It  may  be  sufficient  to  remark,  that  the  case  of  Johnson  vs.  UPAdam^ 
was  a  nisi  pritis  decision,  made  by  one  Judge  only,  who  undertook  to 
draw  a  line  of  discrimination,  not  warranted,  in  my  opinion,  by  the 
previous  decisions.  That  case  could  only  have  been  sustained  on  the 
ground  of  an  express  or  implied  contract  existing  between  the  father 
and  daughter,  that  she  would  serve  him.  But  the  case  of  Johnson 
vs.  WAdam,  is  distinguishable  from  the  case  before  the  Court; 
and  if  it  was  not,  it  cannot  be  called  an  authority  obligatory  on  this 
Court. 

The  decisions  that  have  taken  place  in  the  State  of  New  York, 
plac>e  the  action  on  the  correct  principle  or  foundation,  that  is,  the 
right  to  the  services  of  the  daughter  express  or  implied;  it  is  be- 
lieved, on 'a  careful  examination,  it  will  be  found  that  it  is  the  gist  of 
the  action. 

In  10  Johns.  Rep.  115,  the  suit  could  not  be  sustained,  the  daughter 
having  been  of  full  age,  and  occasionally  working  out  for  wages, 
although  she  was  in  the  habit  of  applying  those  wages  to  the  accom- 
modation of  her  parents. 

In  a  case  like  that,  there  must  have  been  every  inclination  on  the 
part  of  the  Court  to  sustain  the  suit,  and  had  they  pursued  the 
course  that  was  adopted  in  Johnson  vs.  M^Adam^  it  would  have  been 
described  as  a  middle  ca«e,  and  the  action  would  have  been  main- 
tained; for  by  the  same  principle  that  ruled  the  case  before  Justice 
Wilson,  the  Judges  of  New  York  might  have  inferred,  that  as  the 
daughter  was  in  the  habit  of  applying  her  wages  to  the  benefit  of 
her  father's  family,  there  was  an  implied  agreement  *  that  she 
^^  should  so  apply  them,  and  consequently,  by  the  act  of  the 
defendant,  the  father  wiis  deprived  of  her  services,  and  the  suit 
could  be  sustained.    But  such  was  not  the  decision.    It  seems  to 
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make  a  material  difference  in  the  estimation  of  the  coansel  for  the 
appellee,  that  before  the  father  can  be  deprived  of  his  claim  to  ser- 
vices, when  the  daughter  is  of  age,  that  some  other  person,  under  a 
subsisting  contract  between  him  and  the  daughter,  should  have  a 
right  to  them.  But  it  is  not  necessary,  iu  order  to  defeat  the  suit, 
that  that  should  be  the  case.  If  she  is  a  minor,  the  father  right- 
fully claims;  if  of  age  and  hired  out,  the  master  claims;  if  of  age. 
not  residing  with  her  father,  she  is  her  own  mistress,  and  works  for 
herself,  and  no  person  can  legally  complain  of  being  deprived  of  her 
assistance.  Judgment  reversed. 


COURT  OF  APPEALS,  (E.  S.)  JUNE  TERM,  1820. 

WiOKES'  Lessee  vs.  Caitlk, 

Atteeting  witnesBes  are  not  necessary  to  a  deed,  and  where  their  names  are 
erased,  it  is  incumbent  on  the  party,  wishing  to  avoid  the  deed,  to  prove 
that  the  erasure  was  made  after  its  execution  and  delivery,  (a) 

The  erasure  of  the  names  of  attesting  witnesses  to  a  deed,  by  a  stranger, 
after  its  execution  and  delivery  will  not  avoid  it. 

Where  a  deed  was  recorded  within  time,  and  the  year  when  it  was  acknow- 
ledged was  omitted  in  the  acknowledgment,  the  legal  inference  is,  that 
it  was  legally  acknowledged,  (b) 

The  decisions  of  a  tribunal,  having  no  jurisdiction,  are  not  voidable  only, 
but  void. 

A  tribunal  of  special  jurisdiction  must  show  its  jurisdiction  on  the  face  of 
its  proceedings. 

Under  the  Act  of  1718,  ch.  18,  the  whole,  or  a  majority  of  the  commis* 
sioners  only,  are  competent  to  act.  unless  where  a  selection  of  a  less 
number,  not  less  than  three,  is  made  by  those  interested  in  the  bounds 
of  lands  to  be  settled.  If  such  a  selection  be  made  by  other  persons 
than  those  interested,  and  the  commissioners  proceed  to  act  under  it, 
their  acts  are  void,  and  not  aided  by  any  length  of  acquiescence  in  their 
decision,  (c) 

Appeal  from  Kent  County  Court.  Ejectment  for  a  tract  of  land 
called  Tnlip  Forest.  The  defendant  in  the  Court  below,  (the  present 
appellee,)  took  defence  on  warrant,  and  plots  were  returned. 

1.  At  the  trial  the  plaintiff  read  in  evidence  a  grant  of  the  tract 
of  land  called  Tulip  Forest,  made  to  Simon  Wickes  on  the  6th  of 
November,  1790,  and  traced  the  title  from  Simon  Wickes  to  the 


(a)  Cited  in  Cctrrico  vs.  Bank^  38  Md.  245,  where  it, was  held  that  a  mort- 
gage of  real  estate  is  valid  without  attestation.  As  to  the  effect  of  an 
erasure,  see  Edelin  vs.  Sanders,  8  Md.  118. 

(b)  Approved  in  Basshor  vs.  Stewart^  54  Md.  382.  See  Webater  vs.  Hall^  2 
H.  &  McH.  14,  note. 

(c)  Cited  in  Thompson  vs.  Tolmie,  2  Peters,  167. 
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lessor  of  the  plaintiff.  The  defendant  then  read  in  evidence  a  grant 
of  the  tract  of  land  called  Arcadia,  made  to  Michael  Miller  on  the 
5th  of  May,  1682;  and  also  the  will  of  Miller,  the  grantee,  dated  the 
29th  of  Dtjcember,  1698,  devising  the  land  called  Arcadia,  which 
remained  unsold  at  his  death,  to  his  sou  Arthur,  and  his  issue  law- 
fully to  be  begotten ;  and  produced  a  witness,  by  whom  he  proved 
that  the  witness  was  acquainted  with  William  Moore,  deceased,  who 
was  reputed  •  to  be  the  eldest  son  of  John  Moore,  deceaj<ied, 
^  '  and  that  William  Moore  died  about  40  years  ago,  and  was,  at 
the  time  of  his  death,  and  had  been  for  at  least  ten  years  before 
that  time,  residing  in  the  house  located  on  the  plots  as  the  house  of 
the  defendant,  and  was  i)ossessed  of  the  same.  He  then  offered  in 
evidence  the  will  of  William  Moore,  dated  the  29th  of  January, 
1779,  devising  all  the  remaining  part  of  his  estate,  both  real  and  per- 
sonal, to  his  son  John,  and  his  heirs;  and  a  commission  and  proceed- 
ings thereon,  hereinafter  mentioned ;  also  a  ileed  from  Arthur  Miller, 
and  Sarah  his  wife,  to  John  Moore,  dated  the  20th  of  November, 
1706,  for  part  of  the  tract  of  land  called  Arcadia,  which  deed  ap- 
peared to  have  been  executed  in  the  presence  of  two  witnesses,  (the 
justices  who  took  the  acknowledgment,)  and  whose  names  were 
erased;  and  was  acknowledged  as  follows,  viz:  ^^Mar.  (a)  ye  14th, 
1706.  Then  came  Arthur  Miller,  and  his  wife,  Sarah  Miller,  before 
us  Thomas  Kiuggold  and  John  Wells,  two  of  his  Majesty's  Justices 
for  Kent  County,  and  did  acknowledge  the  within  conveyance  unto 
John  Moore,  as  ye  law  directs.  As  witness  our  hands  the  day  above 
written.  Thos.  Ringgold, 

Jno.  Wells." 

"April  12th,  Anno  Dom,  1707.  Enrolled  in  the  records  of  Kent 
County  in  Liber  G.  L.  No.  2,  pages  24  and  25,  pr.  me. 

"  G.  LuNLEY,  Cler.  Cur.  Coun,  CantV^ 

The  deed  was  then  objected  t-o  by  the  plaintiff  as  improper  evi- 
dence in  the  cause,  and  as  not  being  sufficient  to  pass  a  title  to  the 
land  mentioned  therein ;  because  the  witnesses'  names  ap|>eared  to 
have  been  erased,  and  the  acknowledgment  to  have  been  made  before 
its  execution,  and  because  the  enrolment  seemed  to  have  been  more 
than  twelve  months  after  the  date  of  the  said  acknowledgment. 
But  the  Court,  [Earle,  C.  J.  and  W^orbell,  A.  J.]  overruled  the 
objection,  being  of  opinion  that  the  deed  was  comi)etent  evidence 
and  sufficient  to  pass  the  title.    The  plaintiff  excepted. 

2.  The  defendant  then  offered  in  evidence  a  deed  from  Arthur 
Miller,  and  Sarah  his  wife,  to  Nicholas  Poor,  dated  the  6th  of  Octo- 
ber, 1707,  lor  part  of  the  tract  of  land  called  Arcadia — which  deed 
was  certified  to  have  been  acknowledged  on  the  6th  of  October, 
{omitting  the  year,)  and  was  recorded  on  the  8th  of  January,  1707. 
It  was  •  objected  to  by  the  plaintiff  as  insufficient  to  pass  the 
^®      title  to  the  land  mentioned  in  it,  as  the  acknowledgment  did 

(a)  This  word  is  not  very  distinctly  written. 
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not  show  in  what  year  it  was  takeu,  and  as  the  enrolment  appeared 
to  have  been  made  before  the  date  of  the  deed,  and  before  the  date 
of  the  acknowledgment.  The  original  deed,  and  the  record  of  it, 
were  both  produced,  and  the  dates  of  the  deed  and  certificates 
appeared  to  be  the  same  in  both.  But  the  Court  overruled  this 
objection,  and  suffered  the  deed  to  go  to.  the  jury,  as  sufficient  to  pass 
the  title.    The  plaintiff  excepted. 

3.  The  defendant  then  offered  in  evidence  the  recoM  of  a  commis- 
sion, and  the  proceedings  thereon,  to  ascertain  the  bounds  of  John 
Moore's  lands,  under  whq^i  the  defendant  claimed  title,  for  the  re- 
covery of  which  this  suit  was  instituted.  The  comivission  bears 
date  the  4th  of  August,  1718,  and  was  issued  in  pursuance  of  the 
Act  of  1718,  c.  18,  by  the  Governor,  directed  to  nine  persons,  with  a 
dedimus  to  five  of  them,  empowering  any  of  them  to  administer  the 
necessary  oaths  to  the  other  persons  named  as  commissioners^  and 
the  persons  so  sworn,  or  any  of  them,  were  empowered  to  administer 
the  said  oaths  to  the  other  commissioners.  These  oaths  appear  to 
have  been  duly  administered  on  the  20th  of  August,  1718.  The  pro- 
ceedings refeired  to  state,  that  ^^  pursuant  to  an  Act  of  Assembly  of 
this  Province  now  in  force,  entitled,  an  Act  for  ascertaining  the 
bounds  of  land  within  this  Province,  John  Moore,  late  of  Saint 
Paul's  Parish  in  Kent  County,  &c.  having  twenty  days  before  the 
preferring  bis  petition  to  the  commissioners  appointed  for  ascertain- 
ing the  bounds  of  land  in  the  county  and  Province  aforesaid,  met  at 
the  Court-house  in  the  town  of  Chester,  in  said  county,  on  the  19th 
of  August,  1719,  according  to  the  directions  of  said  Act  of  Assem- 
bly, thereby  giving  due  notice  to  all  persons  that  were  any  way  inte- 
rested or  concerned  in  the  bounds  of  a  certain  tract  of  land  called 
Arcadia,  lying,  situate  and  being,  in  the  parish,  county,  and  Province 
aforesaid,  of  his  design  of  his  making,  his  application  to  the 
said  commissioners  for  the  ascertaining  the  bounds  of  a  part 
or  parcel  of  land,  part  of  that  tract  of  land  called  Arcadia. 
The  said  John  Moore's  petition  being  read  before  the  commis- 
sioners aforesaid,  a  i^rtaiu  Dominick  Kenslaugh  appears  as  guar- 
dian of  a  certain  William  Kelley,  son  of  a  certain  Daniel  Kelley, 
deceased,  the  said  William  Kelley  having  a  tract  of  land  adjoining 
•  to  the  said  parcel  or  tract  of  land  of  the  said  John  Moore's 
to  defend  the  right  and  injury  of  the  said  William  Kelley.  •"* 
John  Moore,  complainant,  and  Dominick  Kenslaugh,  as  guardian 
of  the  aforesaid  William  Kelley,  tenant,  proceed  to  choose  commis- 
sioners to  determine  the  matter  in  controversy  and  dispute  between 
the  parties  contending.  The  names  of  the  commissioners  mutually 
chosen  by  the  aforesaid  parties  are  as  follows,  viz."  &c.  Here 
follow  the  names  of  five  of  the  commissioners  before  mentioned, 
who  appointed  the  29th  of  September,  1719,  and  made  public  decla- 
ration thereof,  and  ordered  notes  to  be  set  up  at  the  Court-house 
door,  parish   churches,  mills,  and  most  frequented   towns  in   the 
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connty,  of  their  resolution  and  design  to  meet  on  the  said  lands  in 
dispnte,  viz.  John  Moore's  dwelling-honse  on  the  said  land.  That 
the  clerk  issue  summonses  for  evidences  and  witnesses  to  meet  at 
the  time  and  place  appointed.  That  D.  M.  be  and  appear  at  the 
time  and  place  appointed,  to  survey  the  lands  in  dispute.  On  which 
day  the  commissioners  met  at  the  place  appointed,  and  administered 
the  oaths  to  their  clerk,  and  to  the  surveyor.  They  ordered  John 
Moore's  petition  to  be  read,  and  which  is  set  out  in  the  proceedings. 
And  the  commissioners,  sheriff,  surveyor,  &c.  and  the  parties  con- 
tending, being  all  present,  at  the  time  and  place  appointed,  for  the 
better  discovery  of  the  true  bounds  of  the  land  in  dispute,  the  com- 
mission^, other  officers,  and  the  parties  contending,  withdraw  from 
the  house  of  the  said  John  Moore,  to  the  place  where  the  easter- 
most  bounded  tree  of  the  tract  of  land  called  Arcadia  was  supposed 
to  stand,  when  and  where  the  commissioners  aforesaid  proceed  to 
hear  the  conveyances  of  the  parties  contending,  and  the  patent  of 
the  tract  of  laud  called  Arcadia  read,  and  to  swear  such  evidence  as 
the  aforesaid  commissioners  and  parties  contending  as  aforesaid 
might  think  fit.  in  order  to  th*  etter  settling  and  ascertaining 
the  bounds  of  the  land  in  the  said  petition  of  the  said  John  Moore 
mentioned.  Domiuick  Kenslaugh,  as  guardian  of  William  Kelley, 
produces  several  papers,  amongst  which  were,  &c.  Other  convey- 
ances, &c.  were  produced  and  read,  and  sundry  witnesses  were  sworn 
and  examined,  and  their  testimony  reduced  to  writing,  &c.  Chain- 
carriers  were  summoned  and  sworn.  And  the  commissioners  afore- 
said having  duly  and  impartially  considered,  as  well  the  proof  and 
allegations  of  both  •  parties,  as  all  other  circumstances  nearest 
^^  concerning  with  the  true  intent  of  the  original  surveys,  did 
cause  the  said  D.  M.  surveyor,  then  to  begin  at  a  marked  hickory 
tree,  &c.  which  was  accordingly  done  in  the  presence  of  the  said 
commissioners,  who  ordered  and  adjudged  the  particular  boundaries, 
&c.  to  the  respective  parties  of  their  lands ;  and  they  put  Moore  in 
peaceable  possession  of  the  bounds  so  determined.  They  ordered 
that  the  surveyor  make  out  certificates  and  plots  of  the  aforesaid 
tracts  of  land,  &c.  which  were  made  and  set  forth  in  the  proceedings. 
After  which  the  proceedings  go  on  to  state,  that  "the  afore- 
said commissioners,  l>eing  informed  that  the  aforesaid  William 
Kelley  was  not  a  minor  at  the  time  of  the  aforesaid  John  Moore's 
preferring  his  petition  for  ascertaining  the  bounds  of  land  adjoin- 
ing to  the  said  William  Kelley's  land,  but  that  the  said  Domiuick 
had  of  his  own  axicord,  and  maliciously,  wilfully  and  wittingly, 
without  any  regard  to  the  interest  of  the  said  William  Kelley, 
but  on  the  contrary  plotting  and  fraudulently  intending  to  de- 
ceive and  defraud  the  aforesaid  William  Kelley,  and  the  afore- 
said John  Moore,  of  their  lawful  and  just  rights  and  claims  to 
the  aforesaid  parcels  of  land,  settled  and  bounded  as  aforesaid  ;  and 
the  same  appearing,  on  due  examination,  to  be  only  a  contrivance 
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of  the  said  Dominick,  by  his  appearing  as  guardian  to  William 
Eelley  aforenaid,  thereby  to  caat  the  cost  and  charges  on  the  then 
supposed  minor,  William  Kelley,  in  case  that  the  commissioners 
aforesaid  should  have  given  judgment  against  the  said  Dominick, 
as  gaardian  to  William  Kelley  aforesaid.  Therefore  it  is  con- 
sidered by  the  afoi*esaid  commissioners,  that  the  aforesaid  tracts  of 
land  forever  hereafter  remain,  be,  and  continue,  as  the  bounds  of  the 
lands  of  the  aforesaid  John  Moore  and  William  Kelley,  as  by  the 
aforesaid  certificates  and  plots,  hereunto  annexed,  appeareth;  and 
that  the  aforesaid  John  Moore  and  William  Kelley  be,  continue  and 
rt^main,  in  the  peaceable  possession  of  the  said  several  parcels  of 
land  as  al)ove  certified,  and  as  by  the  plots  hereunto  annexed  for- 
ever; and  the  said  Dominick  Kenslaugh  pay  all  costs  and  damages, 
amoanting  to  2,240  lbs.  of  tobacco,  and  twenty  shillings  current 
money,  the  same  to  be  paid  by  the  said  Dominick,  and  not  as  guar- 
dian of  the  aforesaid  William  Kelley;  and  that  Mr.  8.  W.  high 
sheriff  of  Kent  County,  levy  by  way  of  execution  the  aforesaid  sum 
of  •  2,240  lbs.  of  tobacco,  costs,  and  twenty  shillings  current  . 
money,  of  the  body,  goods  and  chattels,  of  the  said  Dominick  "** 
Kenslaugh."  The  defendant  then  prayed  the  Court  to  direct  the 
jury,  that  the  said  record  of  the  said  commissioners  was  conclusive 
e\idence  of  the  true  locations  of  the  lands  mentioned  in  the  said 
record  of  proceedings  of  the  commissioners.  To  which  the  plaintiif 
objected.  But  the  Court  overruled  the  objection,  and  permitted  the 
record  to  be  read  to  the  jury,  as  conclusive  evidence  of  the  true  loca- 
tion of  the  lands  mentioned  in  it.  The  plaintiff  excepted ;  and  the 
verdict  and  judgment  being  against  him,  he  appealed  to  this  Court. 

The  cause  was  argued  here  before  Buchanan,  Johnson,  Mabtin, 
and  DOBSET,  JJ.  by  Chambers  and  Tilghman^  for  the  appellant,  and 
Carmichael  and  E€clesi4m^  for  the  appellee. 

DoBSEY,  J.  delivered  the  opinion  of  the  Court.  (Buchanan  and 
Mabtin,  JJ.  concurring.) 

It  has  been  urged  by  the  appellant's  counsel,  that  the  deed  from 
Miller  and  wife  to  Moore,  inserted  in  the  first  bill  of  exceptions,  was 
ino|>erative  on  two  grounds :  1st.  Because  the  deed  appeared  to  be 
acknowledged  before  its  execution;  and  2dly.  Because  the  names 
of  the  attesting  witnesses  were  erased.  The  first  objection  is  not 
well  founded  in  point  of  fact,  and  must  be  abandoned  by  referring 
to  the  change  produced  by  the  alteration  of  the  calendar. 

The  Court  are  of  opinion  that  the  second  objection  cannot  be  sus- 
tained. There  is  no  evidence  in  the  record  that  any  person  or  per- 
sons attested  the  execution  of  the  deed.  By  the  inspection  of  the 
original  deed,  the  names  of  the  two  persons  are  written  in  the  place 
where  attesting  witnesses  generally  write  their  names,  and  the 
names  are  erased,  but  when  they  were  erased,  whether  before  or 
3  5  H.  &  J. 
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after  the  execution  of  the  deed,  does  not  appear;  and  it  is  incum- 
bent on  the  party  who  wishes  to  avoid  a  deed  by  its  erasure,  to 
prove  that  the  alteration  was  made  after  its  execution  and  delivery. 
Attesting  witnesses  are  not  necessary  to  the  validity  of  a  deed,  and 
the  erasure  of  their  names,  by  a  stranger,  would  not  avoid  it.  As 
-  ^  the  Court  therefore  •  were  not  bound  to  presume  that  the  era- 
'*'*  sure  was  made  by  the  grantee,  or  those  claiming  under  him, 
after  the  execution  and  delivery  of  the  deed,  the  lessor  of  the  plain- 
tiff could  not  call  on  the  Court  to  declare  the  deed  inoperative. 

The  Court  are  also  of  opinion,  that  the  opinion  expressed  by  the 
Court  below,  in  the  second  bill  of  exceptions,  is  correct.  Both  the 
deed  and  acknowledgment  were  recorded  within  the  time  prescribed 
by  law,  and  although  the  year  in  which  the  acknowledgment  was^ 
made  does  not  appear  on  the  deed  in  letters  or  figures,  it  must  neces- 
sarily have  been  made  in  due  time,  or  it  could  not  have  been  re- 
corded within  due  time. 

The  next  question  which  presents  itself  for  the  consideration  of 
the  Court,  is  this — ^Has  the  Court  erred  in  the  opinion  which  they 
gave  on  the  third  bill  of  exceptions  ? 

It  must  be  admitted  that  the  Act  of  1718,  ch.  18,  created  a  special 
jurisdiction  unknown  to  the  common  law,  and  clothed  the  commis- 
sioners with  powers  of  an  extraordinary,  and  we  might  add,  of  a 
frightful  nature.  They  are  empowered  to  establish  ^the  bounds  of 
lands  upon  the  application  of  any  person  interested,  and  the  parties 
litigant  were  debarred  the  aid  of  counsel.  No  review  or  appeal  was 
allowed  from  their  decision,  except  to  the  King  in  Council,  and  that 
only  in  cases  where  the  acting  commissioners  should  adjudge,  that 
the  pretensions  of  the  party  grieved  exceeded  three  hundred  pounds 
sterling.  It  was  urged  in  argument  by  the  counsel  for  the  appellee^ 
that  the  proceedings  of  the  commissioners,  being  unappealed  from, 
and  unreversed,  must  be  conclusive  evidence  of  the  facts  found  by 
them,  as  all  review,  except  before  the  King  in  Council,  is  expressly 
interdicted  bv  the  Act. 

It  is  a  well  established  principle  of  law,  that  the  proceedings  of 
any  tribunal,.not  having  jurisdiction  over  the  subject-matter  which 
it  professes  to  decide,  are  void ;  and  it  is  equally  well  established, 
that  the  proceedings  of  tribunals  of  limited  jurisdiction  must,  on  the 
face  of  them,  state  the  facts  which  are  necessary  to  give  them  juris- 
diction. 

The  Circuit  Courts  of  the  United  States,  as  it  respects  their  juris- 
diction between  citizens  of  different  States,  are  considered  as  Courts 
of  limited  jurisdiction,  and  therefore  it  must  be  averred  on  the  record, 
that  the  plaintiff  and  •  defendant  are  citizens  of  different 
'*•'  States,  or  their  proceedings  would  be  irregular.  It  is  unneces- 
sary to  cite  authority  to  prove  this  proposition,  as  it  must  be  familiar 
to  all  who  have  read  the  decisions  of  the  Supreme  Court,  as  reported 
by  Cranch, 
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That  the  proceedings  of  tribunals  having  no  jurisdiction  to  decide 
the  case,  are  not  voidable,  but  void,  is  a  proposition  equally  clear, 
and  among  other  cases,  was  fully  established  by  this  Court  in  the 
case  of  Partridge  vs.  Dorsey^s  Lessee^  at  December  Term,  1813,  where 
the  Court  decided,  that  a  plaintiff  in  an  ejectment  might  shew  that 
a  decree  of  the  Chancellor,  ordering  lands  to  be  conveyed  in  a  case 
where  he  had  no  jurisdiction  to  make  such  a  decree,  was  void,  and 
he  therefore  could  give  no  title,  though  such  decree  had  not  been 
appealed  from  or  reversed. 

If  the  proceedings  exhibit  a  case  in  which  the  commissioners  who 
did  act,  had  ])ower  to  act,  their  award  is  final,  until  reversed  in  the 
mauner  prescribed  by  the  Act;  but  if  on  the  contrary  they  shew 
themselves  that  they  had  no  jurisdiction,  the  whole  must  be  con- 
sidered as  coram  non  judice^  and  therefore  a  nullity. 

The  law  provides  that  the  commissioners  named  by  the  Oovernor 
shall  meet  at  their  several  and  respective  Court-houses  the  second 
day  of  every  County  Court,  to  receive  the  petitions,  which  must  be 
in  writing,  of  all  persons  that  shall  have  occasion  to  make  applicar 
tion  to  them  for  the  ascertaining  the  bounds  of  any  lands,  lying  in 
the  county,  provided  that  the  party  petitioning,  twenty  days  before 
the  preferring  such  petition,  shall  have  given  due  notice  of  his  inten- 
tion to  apply,  by  setting  up  notes  at  the  Court-house  door,  and 
parish  church,  where  the  land  lies,  certifying  the  time  when  he 
means  to  make  application  to  the  commissioners,  at  which  time  and 
place,  all  persons,  both  complainants  and  defendants,  concerned  in 
the  dispute  about  the  bounds  of  such  lands,  are  required  to  meet, 
and  in  the  presence  of  the  commissioners  present,  to  make,  choice  of 
any  number  of  the  aforesaid  commissioners,  not  being  less  than 
three,  to  determine  the  matter  in  controversy,  which  number  of  com- 
missioners, being  mutually  chosen  by  the  parties  contending,  shall 
proceed  to  decide,  &c. 

The  law  further  provides,  that  if  any  party  concerned,  or  any  way 
interested  in  the  bounds  of  lauds  in  dispute,  shall  obstinately  or  wil- 
fnlly,  after  publication  as  aforesaid,  •  refuse  to  meet  the  com- 
plainant  before  the  commissioners,  at  the  time  notified  for  the  ^^ 
prefei-ring  the  petition,  or  if  present  will  not  join  in  making  the 
election  or  choice,  that  then  it  shall  be  lawful  for  the  major  part  of 
the  commissioners,  not  being  related  to  either  party,  or  interested 
in  the  lands  in  dispute,  to  proceed  in  the  manner  as  before  men- 
tioned. 

To  give  jurisdiction,  therefore,  to  the  commissioners,  whose  acts 
are  the  subjects  of  consideration,  four  things  at  least  are  essential ; 
ISrst,  that  Moore  should  give  the  notice  prescribed.  Secondly,  that 
he  should  petition  the  commissioners.  Thirdly,  that  the  land  should 
lie  in  Kent  County.  And  fourthly,  that  the  commissioners  were  a 
regular  constituted  board.  Let  us  then  examine  whether  the  board 
who  acted  were  regularly  constituted  f 
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It  is  iu  proof,  that  seven  commissioners  out  of  the  nine  quah'fied, 
and  that  the  board  of  commissioners  who  acted,  were  selected  by 
the  petitioner,  Moore,  and  one  Kenslaagh,  who  represented  himseli' 
to  the  commissioners  as  the  guardian  of  William  Kelley,  who  was 
interested  in  the  establishment  of  the  bounds  which  Moore  sought 
to  prove.  The  commissioners  further  certify,  that  they  had  discov- 
ered that  William  Keliey  was  of  age  at  the  time  Moore  exhibited 
his  petition,  and  that  Kenslaugh  had  fraudulently  represented  himself 
ais  the  guardian  of  Keliey. 

From  these  facts,  which  are  certified  by  the  commissioners,  it  is 
evident  that  they  were  chosen  by  election,  when  they  ought  not  to 
have  been  selected  in  that  manner.  William  Keliey,  who  was  of  age, 
either  did  or  did  not  attend  the  meeting  of  the  commissioners  accord- 
ing to  the  notice  of  Moore;  if  he  did  attend,  he  did  not  unite  with 
Moore  in  the  election  of  commissioners ;  and  either  in  the  event  of  his 
attending  and  not  uniting  in  the  choice,  or  of  his  refusing  to  attend, 
the  law  has  expressly  declared  that  the  acting  commissioners  shall 
not  be  designated  by  election.  It  is  no  answer  to  say  that  Kens- 
laugh  represented  himself  as  the  guardian  of  William  Keliey,  be- 
cause the  commissioners  certify  that  they  had  discovered  the  fraud 
practised  by  him,  and  bad  amerced  him  therefor  in  a  considerable 
sum.  As  soon  as  the  commissioners  had  detected  the  fraud,  they 
should  have  ceased  to  act,  as  not  being  a  regular  constituted  board. 
The  choice  wds  made  by  Moore  and  Kenslaugh,  (who  it  was  supposed 
-  -  at  the  time,  represented  William  •  Keliey,  and  was  therefore 
^^  authorized  to  join  iu  the  selection,)  necessarily  precluded  any 
other  of  the  seven  commissioners  from  acting,  when  it  was  the  in* 
tention  of  the  Legislature  that,  in  the  ev^ent  of  a  selection  not  being 
duly  made,  the  whole,  or  a  majority  of  the  commissioners,  might  act. 
The  board  was  constituted  by  nomination,  when,  in  point  of  law,  the 
persons  making  the  election  had  no  authority  to  do  so.  The  board 
being  improperly  constituted  had  no  authority  to  proceed,  and  their 
acts  must  be  deemed  void,  and  if  void  for  the  want  of  jurisdiction, 
no  acquiescence  on  the  part  of  those  interested  in  the  lands  can  give 
them  legal  efficacy.  This  being  the  view  of  the  Court,  it  becomes 
unnecessary  to  decide  the  other  points  suggested  by  the  appellant's 
counsel.  The  Court  therefore  think,  that  the  opinion  of  the  Court 
below,  in  the  third  bill  of  exceptions,  was  erroneous. 

Johnson,  J.  dissented,  as  to  the  opinion  on  the  last  bill  of  excei>- 
tions.  Judgment  revertfed^  and  procedendo  awarded. 
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COURT  OF  APPEALS,  (E.  8.)  JUNE  TERM,  1820. 

CouRSEY  v8.  Covington. 

Where  there  is  a  special  contract  not  under  seal,  for  labor  pr  services,  and  it 
has  been  fully  executed,  indebitatus  assumpsit  lies  for  the  sum  stipulated 
by  the  contract,  (a) 

If  a  contract  with  an  overseer  be  to  give  him  a  certain  stipulated  sum,  and 
to  furnish  him  with  certain  quantities  of  produce,  the  value  of  the  pro- 
duce, or  damages  for  its  non-delivery,  cannot  be  recovered  in  an  action 
of  general  indebitatus  assumpsit,  but  the  whole  may  be  recovered  in  a 
special  action  on  the  case. 

When  the  entire  contract  is  to  deliver  certain  quantities  of  produce,  an 
action  of  general  indet^atus  assumpsit  cannot  be  sustained  to  recover 
the  value  of  such  produce,  or  damages,  for  its  non-delivery. 

^Vhere  the  defendant  agrees  with  the  plaintiff  to  pay  him,  as  overseer,  a 
certain  sum,  and  a  certain  amount  of  produce,  and  the  plaintiff  declares 
only  for  the  money,  he  is  not  entitled  to  recover  the  value  of  the  pro- 
duce.   A  plaintiff  may  recover  less  than  he  demands,  but  not  more. 

Appeal  fi-om  Queen  Anne's  County  Court.  Assumpsit  by  the 
appellee  against  the  appellant.  The  declaration  contained  tour 
counts : — ^The  first  for  $250  for  services  rendered  as  an  overseer  on 
the  farm  of  the  defendant,  (now  appellant,)  in  the  year  1817.  The 
second  for  the  like  sum  for  work  and  labor  as  an  overseer,  &c.  in  the 
same  year.  The  third  on  a  quantum  meruit  for  services  rendered 
as  an  overseer,  &c.  and  the  fourth  on  an  insimul  computassent.  The 
genera]  issue  was  pleaded. 

At  the  trial  the  plaintiff  proved  that  he  resided  with  the  defend- 
ant in  the  years  1816  and  1817,  and  produced  and  read  in  evidence 
the  following  articles  of  agreement  entered  into  between  himself  and 
the  defendant,  on  the  30th  of  December,  1815,  viz:  "Articles  of 
agreement  made,  concluded  and  entered  into,  this  30th  day  of  De- 
cember, 1815,  between  Edward  Coursey  of,"  &c.  <'and  Elijah  Cov- 
ington of,"  &c.  "  witnesseth,  that  the  said  Edward  for  himself,  . 
•his,"&c.  "doth  covenant  and  agree  to  and  with  the  said  "*" 
Elijah,  hia,"  &c.  "by  these  presents,  that  he  the  said  Edward,  for 
and  in  consideration  of  the  conditions  hereinafter  mentioned  to  be 
performed  by  the  said  Elijah,  will  permit  the  said  Elijah  to  be  his 
overseer  for  and  during  the  year  1816,  and  will  permit  him  to  live  in, 
occupy,  possess  and  enjoy,  the  house  where  J.  Howard  now  dwells, 
with  the  appurtenances  which  the  said  Howard  enjoys;  that  he  will 
fornish  the  said  Elijah  with  two  cows  to  milk,  and  will  permit  the 


(a)  Affirmed  in  Ridgely  vs.  Craiidall,  4  Md.  441,  and  Bidl  vs.  Schuberth^  2 
Md.  61.  See  Appleman  vs.  Michael^  43  Md.  269,  and  Harman  vs.  Lee,  1  H.  & 
J.  8.5,  note. 
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horse  of  the  said  Elijah  to  be  pastured  in  common  with  his  work 
horses;  and  will  furnish  the  said  Elijah  with  reasonable  food  for  said 
horse;  that  he  will  furnish  and  provide  for  the  said  Elijah  seven 
hundred  i)ound8  of  pork,  and  fifteen  barrels  of  com,  and  twelve 
bushels  of  good  clean  wheat;  and  that  the  said  Edward  will  pay  to 
the  said  Elijah,  his,"  &c.  "two  hundred  and  fifty  dollars,  current 
money,  at  the  time  the  same  may  become  due  and  payable  to  the 
said  Elijah.    And  the  said  Elijah,  in  consideration  of  the  covenants 
hereinbefore  mentioned  to  be  performed  b^^  the  said  Edward,  for 
himself,  his,"  &c.  "doth  covenant  and  agree  with  the  said  Edward, 
his,"  &c.  "  that  he  the  said  Elijah  will  live  with  the  said  Edward  in 
the  house  where  J.  Howard  now  dwells,  in  the  character  and  occupa- 
tion of  an  overseer,  for  and  during  the  year  1816;  and  that  he  will 
well  and  faithfully  use  and  exercise  all  his  skill,"  &c.  "  on  the  farm, 
with  the  hands  and  teams  of  the  said  Edward,  to  make  such  crop  as 
the  said  Edward  shall  direct ;  and  in  all  things  pursue  the  directions 
of  the  said  Edward,"  &c.  &c.    Signed  and  sealed  by  both  of  the  par- 
ties.   The  defendant  then  produced  and  read  in  evidence  articles  of 
agreement  between  him  and  the  plaintiff,  bearing  the  same  date,  and 
being  similar  to  the  articles  of  agreement  offered  in  evidence  by  the 
plaintiff,  except  that  between  the  words  "  fifteen  bairels  of  corn," 
and  the  words  "and  twelve  bushels  of   good  clean   wheat,"  the 
words    "for  his  family"  were  inserted.     The   execution  of  both 
agreements  were  admitted.    The  defendant  then   proved  by  two 
witnesses,  that    the    plaintiff  kept    the  keys  of   the  defendant's 
granary  and  corn-house  during  the  year  1817,  and  that  they  resided 
on  the  farm  during  that  year,  and  that  the  plaintiff  was  not  restricted 
from  taking  the  amount  of  com  and  wheat  to  their  knowledge ;  and 
-  ^      then  prayed  the  Court  to  direct  the  jury,  that  if  they  •  should 
"*  ■       believe  that  the  contract  between  the  plaintiff  and  defendant 
in  1817,  was  according  to  the  articles  last  mentioned,  and  that  the 
plaintiff  was  not  restricted  from  taking  the  quantity  of  fifteen  bar- 
rels of  com,  and  twelve  bushels  of  wheat,  that  neither  of  these  arti- 
cles can  form  any  consideration  upon  which  he  can  recover  in  this 
action.    But  the  Court,  [Eaele,  C.  J.  and  Puenell,  A.  J.]  refused 
to  give  the  instruction  as  prayed  for,  being  of  opinion  that  the  value 
of  the  articles,  as  such,  cannot  be  recovered  in  this  action,  bat  that 
the  jury,  in  estimating  the  damages  on  the  quuntumm^uit,  might 
consider  the  value  of  the  plaintiff' 's  services  with,  or  without  being 
provided  with  these  articles  by  the  defendant ;  and  that  the  sound 
construction  of  the  articles  of  contract  last  above  mentioned,  if  it  is 
believed  by  the  jury  that  the  contract  between  the  parties  in  1817 
was  according  to  the  said  articles,  is  that  the  defendant  should  pro- 
vide fifteen !  barrels  of  corn,  and  twelve  bushels  of  wheat,  for  the 
plaintiff,  whether  that  quantity  of  grain  was  consumed  in  the  plain- 
tiff's family  or  not.    The  defendant  excepted;  and  the  verdict  being 
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for  $290,  and  judgment  thereon  rendered  for  the  plaintiff,  the  defend- 
ant appealed  to  this  Court. 

The  cause  was  argued  in  this  Court  before  Buchanan,  Johnson, 
Mabtin  and  Doesey,  JJ.  by  Carmichdielj  for  the  appellant,  and 
Harrison^  for  the  appellee. 

Buchanan,  J.  delivered  the  opinion  of  the  Court.  There  is  no 
principle  better  established  than  that,  where  there  is  a  special  con- 
tract not  under  seal,  for  labor  or  service,  indehitatvs  asmmpait  will 
lie  for  the  stipulated  price,  if  the  contract  has  been  fully  executed ; 
and  so  far  as  respects  the  two  hundred  and  fifty  dollars,  the  sum  con- 
tracted to  be  paid  by  the  appellant  to  the  appellee,  for  his  services  as 
an  overseer,  that  principle  applies  to  this  case,  but  no  further. 
It  is  very  clear,  that  if  the  terms  of  the  contract  between  the 
parties  for  the  jear  1817,  were  the  same  as  those  for  the  year  181C, 
the  appellee  was  entitled  to  the  corn  and  wheat  stipulated  to  be 
furnished  by  the  appellant,  whether  he  used  any  of  it  in  his  i'amily 
or  not  y  he  was  not  bound  to  consume  it  in  his  family,  and  what  he 
should  choose  to  do  with  it  was  a  matter  in  which  the  *  ap-  .  ^ 
pellant  had  no  concern,  but  neither  the  value  of  the  articles,  ^^ 
nor  damages  for  the  non-delivery,  can  be  recovered  in  general  ifideh- 
itatus  assumjmt.  If  they  were  not  furnished,  his  remedy  is  by  a 
special  action  on  the  case,  in  which  he  would  be  entitled  to  recover 
both  the  money  and  damages  for  the  non-delivery  of  the  wheat  and 
<M)m;  and  they  could  in  no  shape  have  properly  formed  a  subject  of 
<3onsideration  for  the  jury  in  estimating  the  damages  in  this  cause. 
If  in  place  of  a  money  consideration  the  contract  had  been  for  the 
the  delivery  of  a  stipulated  quantity  of  wheat,  or  any  other  article, 
to  the  appellee,  as  a  compensation  for  his  services  as  an  overseer,  it 
is  certain,  that  for  a  breach  of  the  contract  in  the  non-delivery  of  the 
wheat,  &c.  he  could  not  maintain  an  action  of  general  indebitatm  as- 
mmpHt ;  and  the  reasons  governing  such  a  case  apply  with  equal 
force  to  so  much  of  the  contract  relied  on  in  this  case,  as  respects  the 
famishing  of  corn  and  wheat.  Besides,  the  appellee,  in  his  declara- 
tion, only  goes  for  the  two  hundred  and  fifty  dollars,  the  amount 
stipulated  to  be  paid,  and  nothing  else,  and  on  no  principle  can  he 
be  entitled  to  recover  more,  which  he  would  do,  if  the  jury  were  per- 
mitted, in  estimating  damages,  to  take  into  consideration  in  any  shape 
the  non-delivery  of  the  corn  and  wheat,  contrary  to  the  known  prin- 
ciple that  a  plaintiff  can  never  recover  more  than  he  claims,  though 
he  often  may  recover  less.  The  Court  below,  therefore  erred  in 
directing  the  jury,  that  in  estimating  the  damages,  they  might  con- 
sider the  value  of  the  plaintiff's  services,  with  or  withour  being  pro- 
vided with  the  com  and  wheat  by  the  defendant. 

Johnson,  J.  This  was  an  action  on  the  case,  brought  by  Coving- 
ton against  Coursey  on  the  7th  April,  1818,  in  which  the  plaintiff  re- 
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covered  9290  on  the  1st  June,  1819.  An  exception  was  taken  to  the 
opinion  of  the  Court,  on  which  the  cause  is  brought  before  the  Court 
of  Appeals. 

The  declaration  contains  four  counts:  1.  To  recover  $250  for  ser- 
vices rendered  as  an  overseer.  2.  Same  sum  for  work  and  labor. 
3.  Quantum  meruit  for  same.  4.  Insimul  computassent  Plea  mm  as- 
sumpsit. 

At  the  trial  of  the  cause,  the  plaintiff,  in  support  of  the  issue  on 
his  part,  gave  in  evidence  to  the  jury  articles  of  agreement  entered 
into  between  the  plaintiff  and  defendant,  •  dated  30th  Decem- 
^^  ber,  1815,  by  which  the  defendant  agreed  to  permit  the  plain- 
tiff "  to  be  his  overseer  for  the  year  1816,  and  will  permit  him  to  live 
and  occupy,  and  possess,  the  house  where  Joseph  Howard  now  lives, 
with  the  appurtenances,  which  said  Howard  enjoys ;  that  he  will 
furnish  the  said  Elijah,  (the  plaintiff,)  with  two  cows  to  milk,  and 
will  permit  the  horse  of  the  said  Elijah  to  be  pastured  in  common 
with  his  work  horses,  and  will  furnish  him  with  reasonable  food  for 
the  horse;  that  he  will  fui'nish  and  provide  for  the  said  Elijah,  700 
lbs.  pork,  15  bbls.  corn,  and  twelve  bushels  of  good  clean  wheat,  and 
pay  him  $250,  at  the  time  it  may  become  due.''  In  consideration  of 
the  al)ove  compensation  the  plaintiff  agreed  to  serve  as  an  over- 
seer, &c. 

The  suit  was  not  brought  to  recover  compensation  for  the  year  1816,. 
but  for  1817,  the  overseer  having  remained  there  both  years. 

After  the  above  agreement  was  read  on  the  part  of  the  plaintiff, 
the  defendant  produced  also  an  agreement  between  them,  of  the 
same  date  and  tenor,  except  that  after  the  words  "  15  bbls.  corn," 
were  inserted  "  for  his  family,"  and  twelve  bushels  of  clean  wheat. 

Both  agreements  were  admitted  to  have  been  executed.  It  was 
proved  that  the  plaintiff  kept  the  keys  of  the  granary  and  corn- 
house  during  the  year  1817,  and  that  the  plaintiff' and  family  resided 
on  the  farm  during  that  year,  and  was  not  restricted  from  taking  the 
amount  of  the  corn  and  wheat. 

CTpon  this  evidence  the  defendant  prayed  the  Court  to  direct  the 
jury,  that  if  they  should  believe,  that  the  contract  between  the  plain- 
tiff and  defendant  in  1817,  was  according  to  the  contract  as  on  the 
part  of  the  defendant  produced,  and  that  the  plaintiff  was  not  re- 
stricted from  taking  the  corn  and  wheat,  that  neither  of  those 
articles  can  form  any  consideration  upon  which  he  can  recover.  But 
the  Court  refused  to  give  the  instruction  as  prayed;  being  of  opinion, 
that  the  [value  of  the  articles,  as  such,  cannot  be  recovered  in  this 
action;  but  that  the  jury,  in  estimating  the  damages  on  the  quan- 
tum meruit^  might  consider  the  value  of  the  plaintiff's  services, 
with  or  without  being  provided  with  those  articles  by  the  defendant, 
and  that  the  sound  construction  of  the  articles  of  agreement,  pro- 
duced  by  the  defendant,  is  such,  that  the  defendant  should 
^^  •  furnish  the  com  and  wheat  for  the  plaintiff,  whether  that 
quantity  was  consumed  or  not. 


WALKUP  V8.  PBATT.— 5  H.  &  J.  41 

I  agree  with  the  Goart  below  in  the  coDstruction  given  of  the  con- 
tract as  prodaced  by  the  defendant.  Bat  it  appears  to  me,  that  they 
erred  in  the  previous  part  of  their  opinion. 

The  snit  is  not  brought  on  the  special  agreement,  claiming  not 
only  the  9250,  but  a  compensation  for  the  deficiency  in  the  corn  and 
wheat;  hut  is  solely  and  exclusively  brought  for  the  9250.  Supposing 
the  special  agreement  to  be  evidence  in  the  cause  to  enable  the  plain- 
tiff to  recover  the  $250,  yet  certainly  under  that  agi^eement,  as  applied 
to  the  general  counts  in  the  declaration,  he  was  incompetent  to  re- 
cover for  the  com  and  wheat.  The  Court  were  aware  of  this,  and 
expressly  say,  that  he  was  incompetent  to  recover  for  the  articles^ 
(that  is,  the  corn  and  wheat,)  as  such;  yet  that  the  jury,  in  ascer- 
taining the  amount  of  the  verdict  on  the  quantum  meruit^  might  con- 
sider them,  and  of  course  increase  or  diminish  the  damages,  a«  the 
fact  might  turn  out ;  that  is,  if  they  had  been  received,  the  plaintiff 
must  be  governed  by  the  $250,  if  not,  that  the  value  of  those  articles 
must  be  added  to  that  sum ;  and  from  the  amount  of  the  verdict  they 
were  in  part  added. 

Although,  on  general  counts,  you  may  give  in  evidence  contracts 
executed,  yet  it  will  not  follow  that  on  such  counts,  claiming  money 
alone  as  due,  you  can  claim  damages  for  the  non-delivery  of  different 
articles,  such  as  com  and  wheat;  and  although,  on  general  counts 
for  money,  you  may  give  in  evidence  a  special  agreement  establish- 
ing the  extent  of  the  money  claim,  yet  it  will  not  follow  that  other 
articles,  agreed  to  be  given  in  addition,  for  the  non-delivery  of 
which  articles  no  complaint  is  made,  can  increase  the  money  claim* 
If  they  could  the  defendant  must  he  constantly  taken  by  surprise ; 
he  was  bound  to  pay  money,  com  and  wheat ;  he  is  sued,  and  the 
allegation  is,  that  the  money  was  not  paid;  could  he  possibly 
expect,  or  be  prepared  to  meet,  at  the  trial  of  the  cause,  a  demand 
for  the  corn  and  wheat  also  f 

Judgment  revm^sed,  and  procedendo  aicarded. 
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Walkup  v8.  Pratt. 

Ihe  return  to  a  commiBsion  to  take  testimony  out  of  the  State,  was  held  to  be 
well  executed  although  there  was  no  other  evidence  that  the  person, 
who  administered  the  oath  to  the  commissioner,  was  a  Justice  of  the 
Peace,  than  his  own  act,  and  the  return  of  the  commission,  (a) 

Hearsay  evidence  is  not  admissible  to  prove  the  sale  of  a  slave,  but  is  admis- 
sible to  establish  a  pedigree,  and  to  identify  the  original  ancestor,  from 
whom  the  j)edigree  is  deduced. 


(a)  So  held  in  Suavely  vs.  McPherson,  post,  m.  p.  150.    See  State  vs.  Levy. 
3  H.  &  McH,  812;  WUsim  vs.  Mitchell,  3  H.  &  J,  m.  p.  91. 
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General  reputation  of  a  petitioner,  or  his  maternal  ancestors,  being  entitled 
to  freedom,  is  not  admissible  in  evidence. 

Improper  evidence  having  been  used  on  one  side,  does  not  justifj  the  same 
kind  of  evidence,  if  objected  to,  being  used  on  the  other,  {b) 

A  will  and  inventory,  stating  a  negro  to  be  a  slave  is  evidence  that  the 
testator  claimed  title  to  such  slave,  and  that  she  was  appraised  as  a  part 
of  his  estate. 

The  declarations  of  one  of  the  representatives  of  a  deceased  person  are  not 
evidence  against  another,  in  a  suit  by  that  other. 

The  declarations  of  the  ancestor,  under  whom  a  petitioner  for  freedom 
derives  his  title,  are  evidence  against  such  petitioner,  and  are  not 
within  the  Act  of  1717,  ch.  13. 

Appeal  from  Qaeen  Anne'»  County  Court.  The  appellant  peti- 
tioned the  County  Court  for  hia  freedom,  as  being  descended  lineally 
in  the  female  line,  from  a  free  woman  named  Violet.  The  general 
issne  was  pleaded. 

1.  At  the  trial  the  petitioner  proved,  by  competent  testimony,  that 
he  was  the  son  of  a  woman  by  the  name  of  Tansey,  who  was  the 
daughter  of  Violet.  And  after  he  had  given  other  evidence,  not 
necessary  to  be  noticed  in  this  bill  of  exceptions,  the  defendant  offered 
to  read  in  evidence  a  commission,  which  issaed  in  this  cause  on  the 
4th  of  May,  1818,  to  three  commissioners,  residing  in  the  State  of 
Delaware,  (they  or  either  of  them  to  act,)  for  the  purpose  of  taking 
testimony  and  the  proceedings  under  the  commission.  By  the  return 
of  the  commission  it  appeared  that  the  oath  annexed  to  the  commis- 
sion, was  administered  to  one  of  the  commissioners  therein  named 
by  a  justice  of  the  peace  of  Kent  County,  in  the  State  of  Delaware, 
on  the  9th  of  October,  1818,  and  that  the  said  commissioner  on  the 
same  day,  administered  to  the  clerk,  by  him  appointed,  the  oath  also 
annexed,  to  be  taken  by  the  clerk.  Then  followed  the  interrogatories 
of  the  defendant,  certified  by  the  clerk  of  Queen  Anne's  County 
Court,  stating  that  no  interrogatories  had  been  filed  by  the  petitioner. 
The  return  by  the  commissioner  was  as  follows,  viz.  '^  State  of  Dela- 
ware, Kent  County,  sc.  By  virtue  of  the  annexed  commission.  I, 
John  Fisher,  one  of  the  commissioners  therein  named,  together  with 
Arthur  Johns,  the  clerk  by  me  appointed,  have,  this  ninth  day  of 
October,  in  the  year  1818,  met  at  the  house  of  Aber  Harris,  in  the 
eonnty  aforesaid,  at  the  hour  of  3  o'clock  in  the  afternoon,  as  by  ap- 
pointment and  notice  thereof  given,  and  having  taken  the  oath 
annexed  to  the  said  commission,  a  certificate  whereof  is  hereunto  an- 
nexed, proceeded  to  the  execution  of  the  same  commission.  Where- 
upon Philip  D.  Feddeman,  a  witness  produced  by  the  defendant  in 
this  commission  named,  being  duly  sworn  true  and  perfect  answers 
to  make  to  all  such  interrogatories  as  to  him  should  be  put  in  this 


(b)  Affirmed  in  Bcmnon  vs.  Warfidd^  42  Md.  40;  Mitchell  vs.  Sellman,  5 
Md.  385,  and  R,  R.  Co.  vs.  Woodruff,  4  Md.  255. 
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€aase,  and  therein  to  speak  the  tnith,  the  whole  truth,  and  nothing 
hut  the  trath.  To  the  first  interrogatory,  this  deponent  answereth 
•  and  saith — ^That,"  &c.  Then  follow  the  answer  which  the  ^ 
deponent  signed,  &c.  ^^  Taken,  sworn  and  subscribed,  this  ^'^ 
0th  of  October,  1818,  before  John  Fisheb,  Camr. 

I  heg  leave  to  return  to  the  honorable  the  Judges  of  Queen 
Anne*s  County  Court,  of  the  State  of  Maryland,  that  in  virtue  of 
the  ann^ed  commission,  to  me  directed,  having  first  myself  taken 
the  oath  aforesaid  to  the  said  commission  annexed,  and  presented 
for  me  to  take,  and  having  also  administered  to  Arthur  Johns,  the 
person  by  me  appointed  clerk  of  the  said  commission,  the  oath  to 
the  said  commission  annexed,  and  presented  for  him  to  take,  I  have 
caused  Philip  D.  Feddeman,  a  witness,  to  be  sworn,  and  his  deposi- 
tion fairly  and  truly  to  be  written  down,  as  by  the  said  commission  I 
am  directed;  all  which,  together  with  the  said  commission,  I  return, 
closed,  to  your  honorable  Court,  under  my  hand  and  seal,  this  9th  day 
of  October,  1818,  as  by  the  said  commission  I  am  directed. 

John  Fisheb,  Comr.  [s.  l.]" 

To  the  reading  of  which  the  petitioner  objected,  alleging,  that  it 
did  not  appear,  upon  the  face  of  the  commission  and  return,  that  it 
was  sufficiently  executed  and  authenticated  to  go  in  evidence  to  the 
jury.  But  the  Court,  [Eaele,  C.  J.  and  Woebell,  A.  J.]  were  of 
opinion  that  it  was  sufficiently  authenticated,  and  permitted  it  to  be 
read  in  evidence  to  the  jury.    The  petitioner  excepted. 

2.  The  defendant  then  offered  to  read  the  deposition  of  the  wit- 
ness, as  returned  under  the  above  commission,  but  the  petitioner  ob- 
jected to  that  part  in  which  the  witness  states,  '^  that  Violet,  as  he 
onderstood  from  his  said  mother  and  sister,  was  the  daughter  of  a 
negro  woman  who  had  been  purchased  by  the  deponent's  grandfather, 
Philip  Feddeman,  from  a  Mr.  Sherwood  on  the  bay  side  in  Talbot 
County.  Deponent  saith,  that  the  name  of  the  said  negro  woman, 
purchased  by  his  grandfather,  from  said  Sherwood,  was  Kose,  or 
Violet."  It  was  admitted  that  the  mother  and  sister  of  the  depo- 
nent were  both  dead  before  the  deposition  was  taken.  But  the 
Court  were  of  opinion,  that  though  this  testimony  was  not  compe- 
tent as  testimony  to  prove  the  sale,  that  it  was  competent  and  proper, 
as  descriptive  of  the  person  of  Violet  or  Bose.  The  petitioner  ex- 
cepted. 

3.  The  defendant  then  proved  by  P.  Feddeman,  that  B.  Fedde- 
man was  his  uncle,  and  that  he  had  lived  in  early  •  life  in  ^^ 
Tuckahoe,  in  his  neighborhood,  where  he  knew  him  well ;  that  ^^ 
he  afterwards  removed  to  Queen  Anne's  County,  and  knew  C.  C. 
Buth,  and  lived  for  several  years  in  his  neighborhood,  and  was  well 
acquainted  in  his  family.  The  defendant  then  asked  the  witness  if 
he  had  ever  heard  in  the  neighborhood,  of  B.  Feddeman  and  C.  C. 
Buth,  that  the  woman  Violet,  or  her  children,  were  entitled  to  free- 
Hom  f  to  which  he  answered,  without  any  objection  on  the  part  of 
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the  petitioner,  he  had  not.  The  defendant  then  proved  by  J.  B. 
Pratt,  that  he  was  related  to  the  late  G.  G.  Both,  and  that  when  a 
boy  was  often  in  his  family ;  that  in  1768  he  knew  Violet,  and  her 
three  children,  Sam,  Lilly,  and  Tansey,  and  that  Sam  was  9  years 
old,  Lilly  two  years  younger,  and  Tansey  younger  than  the  others. 
The  petitioner  then  asked  the  witness,  (Pratt,)  if  he  had  ever  heard 
in  the  neighborhood,  of  C.  G.  Buth,  that  Violet,  and  her  children, 
were  entitled  to  freedom  ?  The  defendant  objected  to  this  testimony 
going  to  the  jury ;  and  the  Gourt  sustained  the  objection.  The  i)eti- 
tioner  excepted. 

4.  The  defendant  then  read  in  evidence  the  will  of  P.  Feddeman, 
dated  the  5th  of  January,  1733,  in  which  he  bequeathed  two  mulatto 
slaves,  namely  Violet  and  Davy,  to  the  child  his  wife  was  then  big 
with,  to  be  delivered  when  the  said  child  came  of  age.  He  also  be- 
queathed mulatto  Bose  to  his  wife.  And  in  the  inventory  returned 
on  his  estate  in  1735,  wherein  a  negro  woman  named  Bose,  aged  17 
years,  and  a  negro  girl  named  Violet,  aged  9  years,  are  mentioned 
and  appraised.  The  defendant  claimed  the  petitioner  as  his  slave, 
and  deduced  his  title  from  the  said  P.  Feddeman.  The  petitioner 
then  prayed  the  Gourt  to  direct  the  jury,  that  the  will  and  inventory 
of  the  said  Feddeman  are  not  competent  and  admissible  to  prove 
that  Violet,  from  whom  the  petitioner  claims  freedom,  was  a  slave. 
Which  opinion  the  Gourt  refused  to  give,  and  instructed  the  jury, 
that  said  will  and  inventory  were  competent  and  admissible  evidence, 
and  should  be  weighed  by  the  jury  as  such,  to  prove  that  Violet  was 
the  slave  of  the  said  P.  Feddeman.    The  petitioner  excepted. 

5.  The  defendant  then  read  in  evidence  the  will  of  his  grandfather, 
G.  G.  Buth,  dated  the  17th  of  February,  1775,  whereby  he  devised 
-^  and  bequeathed  t/O  his  cousin  Henry  •  Pratt,  and  his  heirs  and 
^^  assigns  forever,  the  whole  residue  and  remainder  of  his  estate, 
real  and  personal,  after  deducting  the  several  legacies  and  bequests 
thereinbefore  mentioned  and  given.  And  also  the  inventory  re- 
turned on  his  estate  in  1776,  in  which  a  mulatto  woman  named  Vio- 
let, 53  years  old,  a  mulatto  girl  named  Lilly,  14  years  old,  and  a 
mulatto  girl  named  Tansey,  9  years  old,  are  mentioned  and  appraised. 
The  defendant  claimed  the  petitioner  as  his  slave,  and  deduced  his 
title  from  his  father,  Henry  Pratt,  who  died  in  the  year  1899,  which 
H.  Pratt  was  the  devisee  mentioned  in  the  will  of  C.  G.  Buth.  The 
petitioner  then  prayed  the  Gourt  to  direct  the  jury,  that  the  will  and 
inventory  of  the  said  Buth  were  not  competent  and  admissible  to 
prove  that  Violet,  from  whom  the  petitioner  claimed  his  freedom, 
was  a  slave.  Which  opinion  the  Gourt  refused  to  give,  but  instructed 
the  jury,  that  said  will  and  inventory  were  competent  and  admissible 
evidence,  and  as  such  should  l>e  weighed  by  the  jury,  to  prove  that 
Violet  was  the  slave  of  G.  G.  Buth.    The  petitioner  excepted. 

6.  The  petitioner  proved  by  a  witness,  that  she  (the  witness)  went 
into  the  family  of  G.  G.  Buth  to  reside,  when  she  was  about  19  years 
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of  age,  and  oontinned  to  reside  tfaere  generally  till  the  death  of  Mr. 
Eath,  and  of  Mrs.  Ruth.  That  in  the  life-time  of  Mr.  and  Mrs. 
Ruth,  the  witness  was  in  Mrs.  Buth^s  lodging  room,  and  Mr.  Buth 
came  in  when  Mrs.  Buth  made  complaints  of  Violet's  conduct.  Mr. 
Ruth  listened  to  them,  and  said,  Becky,  no  one  can  please  you ;  but 
I  cannot  beat  Violet,  for  she  is  as  free  a6  you  or  I.  The  petitioner 
then  proposed  to  prove  by  the  same  witness,  that  after  the  death  of 
Mr.  Both,  she  heard  Mrs.  Buth  say,  that  Henry  Pratt,  the  legatee, 
proposed  to  her  to  take  as  part  of  her  thirds  of  the  personal  estate 
of  C.  C.  Buth,  one  of  Violet's  children,  and  that  she  refused  to 
take  any  of  them,  and  told  Henry  Pratt  that  she  would  not,  for 
that  he,  Pratt,  knew  that  Violet's  children  were  free.  To  this  testi- 
mony the  defendant  objected ;  and  the  Court  sustained  the  objec- 
tion.   The  petitioner  excepted. 

7.  The  defendant  then  proved  by  a  witness,  that  she  the  witness, 
was  72  years  old  ;  that  she  knew  Doctor  Kitteridge  very  well  when 
she  was  young,  and  a  yellow  woman  by  the  name  of  Violet,  in  the 
possession  of  Kitteridge ;  that  she  expects  she  was  then  a  young 
woman,  but  does  not  know.  And  proposed  to  prove  by  the  same 
witness,  •  that  when- she  was  young,  and  whilst  the  said  Vio- 

let  was  in  the  possession  of  Doctor  Kitteridge,  she,  the  wit-  ^^ 
ness,  had  a  conversation  with  Violet,  and  that  she  then  acknow- 
ledged herself  to  be  a  slave — that  her  mother  was  a  black  woman, 
and  her  father  a  white  man.  To  this  testimony  the  petitioner  ob- 
jected as  being  incompetent.  But  the  Court  thought  the  testimony 
both  competent  and  proper,  and  permitted  it  to  goto  the  jury.  The 
petitioner  excepte<l. 

8.  The  defendant  then  prayed  the  Court  to  direct  the  jury,  that 
if  they  should  be  of  opinion  that  Violet  was  bequeathed  by  P. 
Feddeman  as  a  slave,  and  was  appraised  in  his  inventory  as  a  slave, 
and  that  B.  Feddeman,  to  whom  she  was  bequeathed,  came  of  age 
after  the  year  1752,  and  sold  her  to  Doctor  Ki(tendge,  and  that  she 
is  the  same  Violet,  and  is  the  ancestor  of  the  petitioner,  thi^t  the 
jm'y  are  bound  to  find  for  the  defendant.  To  which  the  petitioner 
objected  5  and  the  Court  gave  this  instruction  to  the  jury — That  if, 
from  the  testimony,  they  are  of  opinion  that  the  petitioner  is  the 
<leseendant  of  the  woman  Violet,  devised  by  P.  Feddeman,  to  his 
son  B.  Feddeman,  and  at  the  death  of  the  testator,  Violet  was  a 
«lave,  they  are  bound  to  find  a  verdict  for  the  defendant.  The  peti- 
tioner excepted.  And  the  verdict  and  judgment  being  against  him, 
he  appealed  to  this  Court. 

The  cause  was  argued  before  Chase,  C.  J.,  Buchanan,  Johnson, 
Maetin,  and  Doesey,  JJ.  by  Garmwhael  and  Hopper,  for  the  appel- 
lant, and  Chambers  and  Sarrison,  for  the  appellee. 
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Martin,  J.  delivered  the  opinion  of  the  Court.  The  petitioner  iu 
this  caase  claims  his  freedom  as  being  descended  from  a  free  woman 
named  Violet. 

In  the  trial  of  the  cause  below,  seyeral  bills  of  exceptions  yrere 
taken  to  the  opinions  given  by  the  Court,  and  whether  those  opinions 
are  erroneous,  it  is  now  our  duty  to  determine.  The  firet  bill  of  ex- 
ceptions having  been  abandoned  by  the  counsel  for  the  petitioner, 
it  is  unnecessary  to  be  considered  by  this  Court.  The  opinion  ex- 
pressed in  that  exception  is  of  course  concurred  in. 

The  Court  are  of  opinion,  that  the  opinion  of  the  Court  below,  in 
the  second  bill  of  exceptions,  was  correct.  The  •  testimony 
^^  offered  being  hearsay  testimony,  certainly  was  not  competent 
to  prove  a  sale  from  Sherwood  to  Feddeman;  but  pedigree  may  be 
proved  by  this  kind  of  evidence,  and  pedigree  can  never  be  satisfac- 
torily established,  unless  you  are  permitted  to  identify  the  ancestor. 
In  cases  of  petitions  for  freedom,  it  would  be  nugatory  to  permit 
the  petitioner  to  prove  his  descent  through  a  long  line  of  ancestry 
by  hearsay  evidence,  if  at  the  same  time  yon  withheld  the  privilege 
of  identifying  the  ancestor  from  whom  the  pedigree  is  attempted  to 
be  traced;  such  evidence  therefore,  a«  descriptive  of  the  person,  for 
the  purpose  of  identifying  the  ancestor,  is  admissible.  The  opinion 
expressed  in  the  second  bill  of  exceptions  is  concurred  in. 

With  respect  to  the  third  bill  of  exceptions,  the  Court  are  of 
opinion  there  is  no  error.    A  witness  in  a  petition  cause  for  freedom, 
cannot  be  asked  whether  it  is  the  general  reputation  of  the  neighbor- 
hood, that  the  petitioner,  or  his  or  her  maternal  ancestors,  were  free 
negroes,  and  may  be  entitled  to  their  freedom,  either  because  of 
their  descent  from  a  free  woman,  or  being  manumitted  by  deed  or 
will ;  and  the  general  reputation,  relied  on,  may  be  founded  upon  a 
supposed  claim  arising  under  a  will  or  deed,  which  ought  to  be  pro- 
duced at  the  trial,  and  the  construction  of  which  would  solely  belong 
to  the  Court.    Upon  this  subject  conflicting  decisions  have  certainly 
been  ifiade.    In  the  cases  referred  to  in  the  reports  of  Harris  d- 
McBenryj  such  evidence  was  received  by  the  Court.    It  was,  how- 
ever, refused  by  the  Supreme  Court  of  the  United  States,  in  the  case 
of  Mima  Queen  and  child  vs.  Hepburn^  reported  in  1th  Craneh^  290; 
and  in  the  case  of  Henry  Helimley^  and  others  against  Walls^  decided 
by  this  Court  at  June  Term,  1817,  such  testimony  was  rejected  upon 
the  principles  before  stated,  and  the  Court  have  no  reason  to  be  dis- 
satisfied with  that  decision.    It  has  been  contended  for  the  petitioner, 
that  if  this  testimony  was  improper  upon  general  principles,  that  it 
was  rendered  admissible  by  the  previous  examination  by  the  appellee. 
If  the  counsel  for  the  appellee  had  offered  improper  evidence,  the 
Court,  on  application,  would  have  rejected  it,  but  the  off'ering  im- 
proper evidence  by  one  of  the  litigant  parties,  never  can  justify  the 
introduction  of  similar  evidence  by  the  other  party ;  such  doctrine 
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would  lead  to  endless  codIusIod,  and  destroy  all  the  established  rules 
of  evidence.    The  opinion  in  this  exception  is  concurred  in. 

*  The  Court  are  of  opinion,  that  the  County  Court  erred  in  ^ 

their  opinion  expressed  in  the  fourth  bill  of  exceptions.  The  ^  ■ 
will  and  inventory  set  forth  in  this  exception  were  legal  and  com- 
]>etent  evidence  to  prove,  that  Feddeman  claimed  title  to  Violet, 
and  bequeathed  her,  and  that  she  was  appraised  as  part  of  his 
effects,  and  the  Court  below  ought  to  have  declared  such  to  have 
been  their  legal  effect ;  inst^ead  of  this,  they  generally  directed  the 
jury  that  the  will  and  inventory  were  competent  and  admissible  evi- 
dence, and  ought  to  be  weighed  as  such,  to  prove  Violet  was  the 
slave  of  Philip  Feddeman.  This  general  direction  might  have  mis- 
led the  jury,  and  was  therefore  erroneous.  The  same  objection 
applies  to  the  iifth  bill  of  exceptions.  The  opinions  expressed  in 
those  exceptions  are  dissented  from. 

The  Court  concur  in  the  opinion  expressed  in  the  sixth  bill  of  ex- 
ceptions. The  reasons  assigned  for  concurring  in  the  opinion  ex- 
pressed in  the  third  bill  of  exceptions,  apply  with  equal  force  to 
this,  nor  can  the  Court  perceive  the  inconsistency,  (as  contended  for 
by  the  counsel  for  the  petitioner,)  between  the  opinions  of  the  Court 
below  in  the  second  and  sixth  bills  of  exceptions.  In  the  second 
bill  of  exceptions  the  testimony  was  offered  to  prove  pedigree,  and 
identiiy  the  ancestor,  and  for  that  purpose  was  competent  and 
proper;  in  the  sixth,  it  was  offered  to  prove  generally,  that  Violet's 
children  were  free,  and  was  subject  to  the  objections  before  stated 
to  the  third  exception.  But  it  has  been  attempted  to  overrule  the 
judgment  in  this  exception,  on  the  ground  of  interest  in  Mra.  Euth, 
whose  declarations  were  offered  in  evidence;  and  the  position  ha« 
been  assumed,  that  wherever  there  is  such  an  interest  as  would  pre- 
vent the  person  from  being  a  witness,  the  declarations  of  that  person 
may  be  given  in  evidence  by  the  opposite  party.  This  position,  how- 
ever, cannot  be  sustained;  for  many  instances  may  be  adduced^ 
where  a  person  would  be  inadmissible  as  a  witness,  from  interest, 
and  yet  his  declarations  would  not  be  evidence.  The  bail  of  the 
defendant  in  a  suit  cannot  be  a  witness  from  his  interest;  yet  it  is 
believed  it  never  was  attempted  to  offer  his  declarations  to  sustain 
the  action.  So  also  of  security  for  costs,  and  many  other  cases  that 
are  not  necessary  to  be  mentioned.  It  must  be  observed  in  this 
case,  that  the  defendant  does  not  claim  title  to  the  petitioner  from 
Mrs.  Euth ;  against  her,  and  those  claiming  under  her,  the  testimony 
might  be  •  proper;  but  although  she  had  an  interest  in  part 
of  Christopher  Ruth's  estate,  her  declarations  could  not  be  ^^ 
received  in  evidence  to  defeat  the  interest  of  those  who  claim  the 
residue  of  that  estate.  It  would  be  a  dangerous  doctrine  to  permit 
one  representative  of  a  deceased  person,  however  smnll  his  interest 
might  be  in  the  estate,  and  who  was  no  party  to  the  suit,  to  defeat, 
by  his  declarations,  the  rights  of  all  others  claiming  under  the  same 
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estate.  This,  however,  does  not  appear  to  be  a  new  case;  for  in  the 
notes  to  Peake  on  Evidence^  page  24,  several  decisions  are  refen^d  to 
on  this  point.  It  is  there  stated,  that  the  confessions  of  one  inte- 
rested in  the  event  of  a  suit,  but  not  a  party,  cannot  be  given  in  evi- 
dence. So  in  1  Root^  502,  the  declarations  of  one  co'-obhgar,  not 
sued  with  the  defendant,  are  not  endence;  and  in  Mass.  Reports^  71, 
"  an  opinion  said  to  have  been  expressed  by  one  of  the  de\isee8,  is 
not  admissible  to  prove  the  testator  was  insane." 

The  Court  are  also  of  opinion,  that  the  opinion  of  the  Court  below, 
as  expressed  in  the  seventh  bill  of  exceptions,  ought  to  be  concurred 
in.  The  declarations  of  Violet,  the  ancestor  from  whom  the  peti- 
tioner claims  his  freedom,  was  proper  evidence  to  be  submitted  to 
the  jury.  The  objection  arising  under  the  Act  of  1717,  ch.  13,  relied 
on  by  the  counsel,  cannot  lie  sustained,  the  case  is  not  within  either 
the  letter  or  spirit  of  that  Act,  nor  can  it  have  any  influence  or 
operation  upon  it. 

It  is  not  necessary  to  consider  the  legal  effect  of  the  second  objec- 
tion raised  by  the  counsel,  in  the  argument  of  this  exception,  that 
the  declarations  of  Violet  ought  not  te  be  received  in  evidence, 
because  the  petitioner  did  not  claim  i'reedom  from  her ;  but  para- 
mount to  her;  because,  from  an  examination  of  the  record,  the  fact 
will  be  found  to  be  otherwise,  l^o  attempt  whatever  was  made  by 
the  petitioner  to  prove  a  title  to  his  freedom,  paramount  to  Violet;  on 
the  contrary,  he  claims  his  freedom  as  being  the  son  of  Tansey,  who 
was  the  daughter  of  Violet,  a  free  Indian  woman ;  and  not  a  tittle 
of  testimony  was  offered  by  the  petitibner  to  trace  his  title  to  free- 
dom to  a  more  remote  ancestor. 

The  eighth  bill  of  exceptions  having  been  abandoned  by  the 
counsel  for  the  petitioner,  the  opinion  expressed  in  that  exception 
is  concurred  in.  Judgment  reversed^  and'  procedendo  awarded. 


50     •  COURT  OF  APPEALS,  (B.  S.)  JUNE  TERM,  1820. 

Negro  William  vs.  Kelly. 

If  the  personal  estate  of  a  deceased,  after  the  payment  of  his  debts,  is  not 
sufficient  to  compensate  his  widow  for  her  thirds,  negroes  bequeathed  to 
be  free,  may  be  allotted  to  her  as  slaves  for  life. 

Appeal  from  Somerset  County  Court.  The  appellant,  (the  pe- 
titioner in  the  Court  below,)  tiled  his  petition  against  the  appellee 
for  his  freedom.  The  following  case  was  stated  for  the  Court's 
opinion,  viz.  That  the  petitioner  was  the  slave  of  L.  Goslee,  de- 
ceased, who  in  his  life-time  was  possessed  of  a  considerable  real  and 
personal  estate;  and  being  so  possessed,  on  the  13th  of  September, 
1808,  by  his  will,  amongst  other  things,  bequeathed  as  follows :  ^^Itemy 
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I  give  and  bequeath  to  all  my  negroes  their  freedom ;  that  my  heirs, 
ezecators,  nor  administrators,  shall  have  no  right  nor  title  to  them 
after  they  arrive  at  the  ages  hereafter  mentioned — the  males  at 
twenty-eight  years  of  age,  and  the  females  at  twenty-five  years  of 
age,  according  to  the  ages  in  my  book.''  That  E.  Ooslee,  the  widow, 
of  L.  Goslee,  renounced  the  devises  and  bequests  in  the  said  will 
mentioned,  and  agreed  to  take  her  thirds  of  the  said  estate,  so 
allowed  by  law.  That  some  time  afterwards  she  intermarried  with 
the  defendant.  That  L.  Goslee,  the  testator,  left  personal  estate,  ex- 
clusive of  his  negroes,  more  than  sufficient  to  pay  all  the  debts  due 
by  him,  and  that  the  said  debts  have  been  all  paid.  After  which, 
to  wit,  on  the  14th  of  January,  1817,  the  Orphans'  Cou^t  of  Somer- 
set County  appointed  G.  J.  and  W.  M.  to  divide  and  make  distribu- 
tions of  the  negroes  mentioned  in  the  said  will,  between  the  defend- 
ant and  his  wife,  and  the  children  of  L.  Goslee ;  and  that  d  J.  and 
W.  M.  on  the  20th  of  January,  1817;  made  a  distribution  and  allot- 
ment of  the  said  negroes  accordingly.  That  the  petitioner  was  a 
part  of  the  allotment  made  to  the  defendant  in  right  of  his  wife, 
and  that  he  accepted  and  received  the  petitioner  as  a  part  of  the 
said  allotment  so  made  to  them,  and  that  the  petitioner  was  and  is 
elaimed  by  the  defendant  a«  a  slave  for  life.  That  the  petitioner, 
on  the  10th  of  March,  1819,  arrived  to  the  age  of  28  years,  accord- 
ing to  the  ages  in  the  testator's  book,  and  is  of  a  sound  heathy  con- 
stitution, and  able  to  get  his  living,  and  to  support  himself  by  labor. 
The  County  Court  rendered  judgment  on  the  case  stated  for  the  de- 
fendant, and  the  petitioner  appealed  to  this  Court. 

•  The  cause  was  argued  at  this  term  before  Buchanan  ^ 
Eable,  Johnson  and  Doesey,  J  J.  by  J.  Baylyj  for  the  ap-  "** 
pellant ;  and  Bullitty  for  the  appellee. 

The  Coubt  of  Appeals  affirmed  the  judgment  of  the  County 
Court. 


COUET  OF  APPEALS,  (E.  S.)  JUNE  TEEM,  1820. 

Wabd  v8.  Howell  et  aL 

The  admissionB  of  one  partner  after  the  partnership  is  dissolved,  are  not 
sufficient  to  charge  the  other  partners  with  a  debt,  but  are  sufficient  to 
take  such  a  debt  out  of  the  Statute  of  Limitations,  (a) 


(a)  In  Newman  vs.  McComas,  43  Md.  82,  the  Court  said:  ^^  It  is  settled  by 
the  case  of  Ellicott  vs.  Nichols,  7  Gill,  85,  that  the  acknowledgment  by  one 
partner  of  a  subsisting  partnership  debt,  if  made  subsequent  to  the  dissolu- 
tion of  the  partnership  and  after  the  Statute  of  Limitations  has  operated  on 
the  demand,  is  not  evidence  against  his  copartners,  so  as  to  deprive  them  of 
4  5  H.  &  J. 
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Appeal  from  Cecil  County  Court.  This  was  an  action  of  assump- 
sit, brought  by  the  appellees  against  the  appellant,  and  Chandler 
and  Basin,  to  recover  the  sum  of  9188.43,  alleged  to  be  due  by  them 
as  partners.  By  the  case  stated,  on  which  the  judgment  was  rend- 
ered, it  appears  that  a  co-partnership  existed  between  the  appellant, 
and  Chandler  and  Basin,  until  the  fall  of  the  year  1814,  when  it  was 
dissolved,  and  the  dissolution  known  to  the  appellees.  On  the  17th 
of  August,  1815,  Baisin,  who  had  been  one  of  the  firm,  signed  the 
following  paper. 

"$188.43.  Baltimore,  17th  of  Augt.  1815. 

On  settlement  of  the  whole  accounts  of  the  Philadelphia  packets,, 
we  acknowledge  a  balance  due  Mr.  Howell  and  Son,  of  one  hundred 
and  eighty-eight  dollars  and  forty-three  cents.  There  are  yet  uncol> 
lected  accounts  to  the  amount  of  ninety-six  dollars  and  fifty-seven 
cents,  which,  when  collected,  will  be  placed  to  our  credit.  We  are 
credited  with  $60  on  account  of  a  day,  in  the  account  now  settled,, 
which,  should  it  appear  hereafber  to  have  been  credited,  shall  be  paid. 

(Signed)  Philip  F.  Baisin, 

for  the  late  firm  of  Francis  B.  Chandler  &  Co. 

Approved  by  Wm,  HaweU  &  Son?'^ 

The  plaintiffs  below,  the  present  appellees,  produced  no  other  evi- 
dence, and  judgment  being  rendered  for  them,  Ward  appealed  to 
this  Court,  where  the  cause  was  argued  *  at  this  term,  before 
^^      Buchanan,  Johnson,  Mabtin,  and  Dorset,  JJ. 

The  only  question  was,  whether  the  admissions  of  one  partner^ 
after  the  partnership  is  at  an  end,  are  evidence  against  the  rest  of 
the  partners. 

The  Coubt  were  of  opinion,  that  the  evidence  was  not  sufficient 
to  charge  the  partnership  with  a  debt,  though  it  would  be  suffi- 
cient to  take  such  a  debt  out  of  the  Statute  of  Limitations. 

Judgment  reversed. 
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MOBOAN  vs.  BLACKISTON. 

An  injunction  bond  is  only  binding  with  reference  to  the  judgment  it 
recites,  and  is  a  security  for  the  payment  of  no  other  judgment  than 
the  recited  one;  as  where  the  judgment  recited  was  stated  to  have  been 
at  April  Term,  1801,  when  it  was  in  fact  at  September  Term,  1801,  it 
was  held  that  the  bond  was  not  liable,  (a) 

the  benefit  of  the  statutory  bar.  The  dictum  to  the  contrary  in  Ward  vs. 
Howell  was  expressly  overruled  in  EUicott  vs.  Nichols.^''  The  case  in  the  text 
is  cited  in  Owings  vs.  Low^  6  G.  &  J.  144.  See  Oliver  vs.  Gray^  1  H.  &  G.  204. 
(a)  Distinguished  in  Young  vs.  State,  7  G.  &  J.  262,  and.  TFoZZis  vs.  Dilley, 
7  Md.  248.  Cited  in  Tucker  vs.  State,  11  Md.  329,  and  Eakle  vs.  Smith,  27 
Md.  481.     See  Morgan  vs.  Moryan,  4  G.  &  J.  401. 
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Appeal  from  KeDt  Ck>unty  Goart.  It  was  an  action  of  debt  on  a 
bond  dated  the  13th  of  April,  1802.  Judgment  was  given  by  the 
Coart  below  for  the  defendant,  on  a  case  stated.  The  facts  agreed 
npon  were,  that  Morgan,  the  plaintiff,  at  the  April  Term  1801,  of  the 
late  Greneral  Goart,  obtained  a  judgment  on  a  bond  against  one 
Samnel  Davis,  for  penalty  and  costs,  to-  be  released  on  payment  of 
92,200,  with  interest  from  the  24th  of  November,  1796,  till  paid,  and 
costs.  Payments  were  to  be  allowed,  and  there  was  a  stay  of  execu- 
tion until  the  1st  of  January,  1802.  That  Davis,  together  with  the 
present  defendant,  and  another  person,  as  his  securities,  afterwards 
executed  the  bond  on  which  the  present  action  was  brought.  This 
bond  was  in  these  words : 

^  Ejiow  all  men  by  these  presents,  that  we,  Samuel  Davis,  John 
Comegys,  and  Lewis  Blackiston,  all  of  Kent  Gonnty,  in  the  State  of 
Maryland,  are  held  and  firmly  bound  unto  Benjamin  B.  Morgan,  of 
Philadelphia  Gonnty,  State  of  Pennsylvania,  in  the  sum  of  sixteen 
hundred  and  fifty  pounds,  current  money,  to  be  paid  to  the  said  Ben- 
jamin B.  Morgan,  or  his  certain  attorney,  executors,  administrators 
or  assigns;  to  which  payment  well  and  truly  to  be  made  and  done, 
we  bind  ourselves,  and  each  of  us,  our  and  each  of  our  heirs,  execu- 
tors and  administrators,  firmly  by  these  presents.  Sealed  with  our 
seals,  and  dated  this  13th  of  April,  1802.  Whereas  the  above  bound 
Samuel  Davis  is  about  to  obtain  an  injunction  out  of  the  High  Gourt 
of  Chancery  of  the  State  of  Maryland,  to  stay  proceedings  at  ^^ 
*  law  on  a  judgment  rendered  against  him  in  the  General  ^'^ 
Court  for  the  Eastern  Shore  of  Maryland,  at  September  Term,  1801, 
at  the  suit  of  said  Benjamin  B.  Morgan,  for  the  sum  of  eight  hun- 
dred and  twenty-five  pounds,  current  money,  debt,  and  costs  of  suit. 
Now  the  condition  of  the  above  obligation  is  such,  that  if  the  said 
Samuel  Davis  shall  prosecute  the  said  writ  of  injunction  with  effect, 
and  satisfy  and  pay,  as  well  the  said  debt  of  eight  hundred  and 
twenty-five  pounds,  as  also  all  costs,  damages  and  charges,  that  shall 
aocnie  in  the  Ghancery  Gourt,  or  be  occasioned  by  the  stay  of  execu- 
tion on  the  said  judgment,  unless  the  Gourt  of  Ghancery  shall  decree 
to  the  contrary,  and  shall  in  all  things  obey  such  order  and  decree 
as  the  Ghancery  Gourt  shall  make  in  the  premises;  then  the 
above  to  be  void,  else  to  remain  in  full  force,  &c. 

Samuel  Davis,         [Seal. 
John  Gomegys,        [Seal, 

Attested,  John  I>,  Heath.  Lewis  Blackiston,  [Seal.]" 

It  was  also  admitted,  that  Davis,  on  the  10th  of  April,  1802,  filed 
a  bill  in  Ghancery  against  Morgan,  and  obtained  an  injunction  the 
same  day  to  stay  proceedings  on  the  judgment  recited  in  the  bond. 
That  Morgan  appeared  to  and  answered  the  bill ;  and  a  motion  to 
dissolve  the  injunction  was  heard  by  the  Ghancellor  at  February 
Term  of  that  Gourt,  1803,  and  overruled,  and  the  injunction  continued. 
No  further  proceedings  were  had  in  the  Gourt  of  Ghancery  until 
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July  Term,  1809,  when  it  was  entei^ed  abated,  by  the  Chancellor,  in 
consequence  of  the  death  of  Davis,  which  happened  alx)ut  the  15th 
of  May  preceding.  It  was  also  admitted,  that  letters  of  administra* 
tion  were  taken  out  on  Davis'  estate  by  one  Isaac  Spencer,  on  the 
21st  of  August,  1809,  and  that  no  bill  of  revivor  in  said  Chancery 
cause  had  ever  been  filed  by  the  administrator,  or  by  any  other 
person,  or  any  other  proceedings  had  in  the  same.  Judgment  being 
as  before  stated,  for  the  defendant,  the  plaintii!'  prosecuted  the 
present  appeal. 

The  cause  was  argued  in  this  Court  at  the  present  term,  before 
Buchanan,  Johnson,  Martin,  and  Dorsby,  JJ. 

Tilghman,  for  the  appellant.  He  cited  1  Bae.  Ah.  tit  ConditioUy 
682;  2  Com.  Big.  450;  IP.  Wms.  743. 

Camiich€Lelj  for  the  appellee. 

^  •  The  Court  was  of  opinion,  that  the  bond,  on  which  the 

^^  action  was  brought,  could  not  be  made  to  embrace  any  other 
judgment  than  the  one  it  recited ;  and  as  the  judgment  admitted 
by  the  case  stated  to  have  been  obtained  by  the  appellant  against 
Davis,  was  rendered  at  April  Term,  1801,  of  the  General  Court,  and 
the  one  recited  in  the  bond  is  of  September  Term,  1801,  they  thought 
the  judgment  below  ought  to  be  aftirmed.  Judgment  affirmed. 
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Kennedy  vs.  Fowke. 

Proof  cannot  be  given  of  the  contents  of  a  paper  in  the  possession  of  the 
opposite  party,  unless  notice  has  been  given  to  him  to  produce  it.  (a) 

Appeal  ii'om  Charles  County  Court.  It  was  an  action  of  replevin, 
and  the  defendant,  in  the  Court  below,  (the  present  appellee,)  avowed 
the  taking  the  property  as  a  distress  for  two  years  rent  in  arrear, 
for  a  store  house  and  premises.  The  plaintiff  pleaded  to  the  avowry, 
no  rent  in  arrear,  upon  which  issue  was  joined.  At  the  trial,  the 
avowant  gave  evidence,  that  a  written  paper,  or  agreement,  for 
renting  the  premises  in  the  avowry  stated,  was  sent  and  submitted 
to  the  avowant  by  the  plaintiff,  assented  to  by  the  avowant,  and 
returned  and  left  in  the  desk  of  the  plaintiff  in  his  store;  and  she 
then  offered  to  prove  the  contents  of  said  paper.  The  plaintiff* 
objected  to  the  admissibility  of  the  evidence,  and  to  the  contents 
of  the  said  paper  being  proved,  as  no  notice  had  been  given  to  the 
plaintiff  to  produce  it.    But  the  Court,  [Gantt,  C.  J.J  overruled  the 


(a)  Affirmed  in  Robertson  vs.  Parks,  3  Md.  Ch.  70.    See  2  Poe'*s  Pldg.  s.  182 
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objection,  and  allowed  the  evideoce  to  be  given  to  the  jury.  The 
plaintiff  excepted;  and  the  verdict  and  judgment  being  for  the 
avowant,  the  plaintiff  appealed  to  this  Court. 

Chapman^  for  the  appellant,  cited  Peahens  Emd.  8,  and  LoffVs  Oilb. 

C.  Dorsey,  for  the  appellee. 

The  Court  of  Appeaxs  reversed  the  judgment  of  the  County 
Court,  and  awarded  a  procedendo. 
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Mark  vs.  Lawrence. 

An  action  may  be  supported  against  a  deputy  sheriff  for  malfeasance,  not  in 
his  capacity  of  deputy  sherifif,  but  as  a  wrong-doer. 

If  a  deputy  sheriff  in  selling  goods  under  a  fieri  facias^  commits  a  fraud, 
and  the  plaintiff  in  the  judgment,  on  which  the  fi,  fa.  issued,  is  satisfied 
his  debt,  an  action  of  trover  may  be  sustained  by  the  defendant  in  such 
judgment  for  the  goods  against  the  deputy  sheriff,  as  a  wrong-doer. 

Whether  there  has  been  such  fraud,  is  a  question  of  fact  for  the  decision  of 
the  jury.  A  deputy  sheriff,  by  purchasing  at  his  own  sale,  commits  a 
fraud. 

Appeal  from  Frederick  County  Court.  An  action  of  trorer  was 
brought  by  the  present  appellee.  The  declaration  contained  two 
counts',  first,  a  count  in  trover  in  the  usual  form;  and  the  other  a 
special  count  against  the  defendant  below,  (now  appellant,)  as  deputy 
sheriff,  stating  the  whole  case,  viz.*  ^^  and  whereas  also,  on  the,  &c.  there 
issued  out  of  Frederick  County  Court  a  certain  writ  of  fieri  /(masy 
directed  to  the  then  sheriff  of  the  said  county,  reciting — ^That 
whereas  at  a  County  Court  begun  and  held  on,  &c.  at,  &c.  a  certain 
John  Dill,  by  judgment  of  the  same  Court,  recovered  against  a  cer- 
tain Joseph  W.  Lawrence,  [the  plaintiff  in  the  Court  below,  and 
appellee  in  this  Court,]  as  well  the  sum  of,"  &c.  [reciting  the  judg- 
ment.] '^  Therefore  the  said  sheriff  was  commanded,  that  of  the 
goods  and  chattels,  land  tenements,  of  the  said  J.  W.  L.  being  in 
his  bailiwick,  he  should  cause  to  be  levied  the  debt,  &c.  and  that  he 
should  have  those  sums  of  money,  &c.  On  which  said  writ  there 
was  written  a  certain  endorsement,  as  follows,  to  wit :  To  be  released 
on  payment  of  $104  current  money,  with  interest,  &c.  That  the 
said  writ  was  afterwards,  &c.  delivered  to  the  then  sheriff  of  Fred- 
erick County,  to  be  executed ;  by  virtue  of  which  said  writ,  the 
said  then  sheriff  afterwards,  &c.  as  sheriff*,  seized  and  took  in  execu- 
tion divers  goods,  &c.  of  the  said  J.  W.  L.  then  and  there  found,  and 
being  of  a  large  value,  to  wit:  One  negro  woman  called,  &c.  of  the 
valae  of,  &c.  one  negro  girl,  &c.  and  one  negro  girl  child,  &c.    And 
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the  said  J.  W.  L.  avers,  that  at  the  several  times  hereinafter  men- 
tioned,  the  said  John  Mark,  [the  defendant  in  the  Court  below,  and 
appellant  in  this  Court,]  was  the  deputy  of  the  then  sheriff  afore- 
said, by  him  lawfully  appointed ;  and  so  being  the  deputy,  he  the 
said  J.  M.  was  afterwards,  to  wit,  on,  &c.  at,  &c.  authorized  by  the 
then  sheriff  aforesaid,  as  his  deputy,  to  sell  the  said  goods,  &c.  of  the 
said  J.  W.  L.  or  as  much  thereof  as  would  make  the  said  sum  of 
money  mentioned  in  the  endorsement  of  the  writ  of  fieri  facias 
aforesaid;  yet  the  said  J.  M.  well  knowing  the  premises,  but  minding 
and  fraudulently  intending  to  deceive  and  defraud  him  the  said 
J.  W.  L.  altogether  refused  and  neglected  to  sell  the  said  negroes, 
as  it  was  his  duty  to  do;  and  in  ♦  order  to  secure  to  him  the 
"^  said  J.  M.  the  benefit  and  advantage  of  the  said  goods,  &c. 
afterwards,  to  wit,  on,  &c.  at,  &c.  falsely  and  fraudulently  pretended 
to  sell  the  said  negroes  to  a  certain  «Toab  Waters,  for  the  sum  of 
$210 ;  and  the  said  J.  M.  under  color  of  the  said  pretended  sale, 
fraudulently  contrived  to  hold  the  said  negroes  in  his  possession, 
and  to  receive  the  use  and  benefit  thereof;  and  afterwards,  to  wit, 
on,  &c.  at,  &c.  sold  and  converted  the  same  to  his  own  use;  whereby 
he  the  said  J.  W.  L.  is  injured,  and  hath  wholly  lost  the  said  goods 
and  chattels,  to  the  damage  of  the  said  J.  W.  L.  the  sum  of  $2,000 
current  money ;  and  therefore  he  brings  his  suit,  &c."  The  defend- 
ant pleaded  the  general  issue. 

1.  At  the  trial  of  the  cause  in  the  County  Court,  at  August  Term, 
1813,  the  plaintiff  offered  in  evidence  a  writ  of  fieri  fa>cias^  issued 
out  of  the  said  Court  on  the  18th  of  August,  1809,  on  a  judgment 
obtained  in  that  Court  by  John  Dill,  agaist  him  the  plaintiff,  for 
$200  current  money,  damages,  and  371  lbs.  of  tobacco,  costs,  endorsed, 
to  be  released  on  payment  of  $104,  with  interest  from  the  11th  of 
January,  1808,  and  costs;  which  fieri  facioH  was  returned  by  the 
sheriff',  satisfied  plaintiff.  The  plaintiff  also  offered  in  evidence,  that 
the  said  writ  came  to  the  hands  of  the  sheriff,  and  that  he  seized  and 
took  the  negroes  as  are  mentioned  in  the  second  count  of  the  decla- 
ration in  this  cause;  that  the  said  John  Mark,  (the  defendant,)  w^ 
the  deputy  sheriff,  and  authorized  to  sell  the  said  negroes,  as  is  also 
stated  in  the  said  declaration.  That  the  said  negroes  were  the  prop- 
erty of  the  plaintiff,  as  mentioned  in  the  said  second  count  of  the 
declaration.  That  on  the  day  appointed  for  the  sale  of  the  said  ne- 
groes, the  defendant  set  up  the  said  negroes  all  together,  and  refused 
to  offer  them  separately,  for  sale,  and  that  the  whole  of  them  was 
struck  off  to  Joab  Waters,  for  the  sum  of  $210.  That  Waters  was 
not  in  truth  the  purchaser,  but  only  colorably,  and  that  he  bid  for 
the  defendant,  who  thereupon  took  them  them  into  possession  as  his 
own,  and  a  few  days  afterwards  sold  them  to  one  E.  B.  for  $360.  The 
defendant  then  offered  evidence,  that  the  said  sale  was  conducted 
fairly ;  and  then  prayed  the  opinion  of  the  Court,  that  upon  the  evi- 
dence above  stated,  the  plaintiff  was  not  entitled  to  recover ;  which 
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opinion  the  Court,  [Shbiyeb  and  JS^bi^son,  A.  J.]  gave.    The  plain- 
tiff excepted;  *  and  the  verdict  and  judgment  being  against 
him,  he  appealed  to  this  Court.  ®^ 

The  case  was  argued  in  this  Court  at  December  Term,  1815,  before 
Buchanan,  Nicholson,  Eable,  Johnson,  and  Martin,  JJ. 

Taney^  for  the  appellant,  cited  1  Chitty^s  Plead.  73,  74;  Lane  vs. 
CotUm  and  Franklin^  1  Ld.  Raym.  646;  1  SaUc.  17,  S.  C. 

Pigman^  for  the  appellee. 

Buchanan,  J.  delivered  the  Court's  opinion.  In  the  opinion  of 
the  Court,  an  action  may  be  supported  against  a  deputy  sheriff  ibr 
malfeasance,  not  in  his  capacity  of  deputy  sheriff,  but  as  a  wrong- 
doer. If  therefore  the  appellee  in  this  case  was  guilty  of  a  fraud  in 
the  sale  and  purchase  of  the  negroes  in  question,  which  was  a  matter 
to  be  determined  by  the  jury,  the  appeUant  is  clearly  entitled  to  re- 
<»ver  on  the  count  in  trover. 

Judgment  reveraedj  and  procedendo  awarded. 

The  proceedings  were  accordingly  remitted  to  the  County  Court 
for  a  new  trial,  and  the  cause  was  again  tried  in  that  Court,  at  Octo- 
ber Term,  1817. 

2.  The  plaintiff  gave  the  same  facts,  &c.  in  evidence  as  are  stated 
in  the  preceding  bill  of  exceptions ;  and  the  defendant  then  offered 
in  evidence  sundry  accounts  for  officers'  fees  which  came  to  his  hands 
for  collection,  the  amount  of  which,  (£18  10  10,)  was  levied  with  the 
said  fieri  facias  on  the  said  negroes ;  and  that  a  regular  appraise- 
ment of  the  negroes  was  made,  amounting  to  $280 ;  that  advertise- 
ments, dated  the  5th  of  September,  1809,  in  which  the  negroes  are 
mentioned,  wei*e  set  up  by  the  defendant,  five  days  previous  to  the 
day  of  sale,  at  the  tavern  of  a  Mr.  Wagers,  in  the  town  of  New 
Market,  in  the  neighborhood  of  the  plaintiff,  notifying  that  there 
woald  be  sold  for  cash,  on  the  11th  instant,  at  the  dwelling-house  of 
the  plaintiff,  one  negro  woman,  and  two  children,  &c.  taken  as  the 
proi)erty  of  the  plaintiff,  by  virtue  of  the  before  mentioned  ^m/tujio* 
and  on  a  distress  for  fees,  and  that  the  sale  would  commence  at  9 
o'clock.  He  also  proved,  that  he  had  paid  over  to  the  sheriff  the  offi- 
cers' fees  and  money  collected  on  the  fisri  facias  and  distress ;  and 
•further  proved  by  John  Dill,  the  plaintiff  in  the  ^s^id fieri  ^ 
faeiasj  that  on  the  day  of  the  sale  by  the  defendant,  he,  the  "  ■ 
witness,  attended  for  the  purpose  of  buying  the  negroes ;  that  he 
and  a  Mr.  Filemier,  agreed  to  purchase  them  jointly ;  that  he  bid 
several  times  for  them,  until  he  thought  he  had  offered  as  much  as 
they  were  worth ;  that  Joab  Waters,  for  the  defendant,  bid  $210. 
That  the  sale  began  between  9  and  10  o'clock  in  the  morning,  and 
continued  until  near  12  o'clock.  That  after  Waters  bid  the  $210,  the 
defendant  continued  to  cry  them  for  some  time,  warning  bidders  and 
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bayers  in  the  usual  way ;  that  there  were  about  15  or  20  persons  at 
the  sale,  and  that  the  whole  sale  was  conducted  fairly,  and  the  ne- 
groes struck  off  to  Waters,  who  was  the  highest  bidder.  The  de- 
fendant also  proved  by  the  same  witness,  that  an  advertisement, 
like  the  one  before  mentioned,  was  pnt  up  at  his  tavern  in  Frederick- 
Town,  some  days  previous  to  the  da^"^  of  sale.  The  plaintiff  then 
prayed  the  Court  to  direct  the  jury,  that  if  they  believed  the  evi- 
dence, they  must  find  a  verdict  for  the  plaintiff.  Which  direction 
the  Court,  [Shbiveb  and  T.  Buchanan,  A.  J.]  gave.  The  defend- 
ant excepted;  and  the  verdict  and  judgment  being  against  him,  he 
appealed  to  this  Court,  where  it  wa>s  argued  at  this  term  before 
Easle,  Johnson,  and  Doesey,  JJ. 

Pigman^  for  the  appellant,  cited  Cameron  vs.  Reynolds^  Cowp,  403;. 
Sanderson  vs.  Baker  and  Martin^  2  W.  BVk.  Rep.  832 ;  Ackworth  vs. 
Kempe^  Doug.Al,  42;  Woodgate  vs.  KnatchbriU,2  T.  R.  154;  CUUy^» 
Plead.  73,  74;  6  Bac.  Ah.  tit.  Trover^  ^11,  707;  Rex  vs.  Woodward^  1 
Ld.  Raym.  736 ;  UJcins  vs.  Smith,  Sir  T.  Raym.  336. 

Taneyy  for  the  appellee,  relied  on  the  same  authorities  he  referred 
to  at  the  first  argument  in  this  Court. 

Eable,  J.  The  Court  consider  this  to  be  the  same  as  the  case 
formerly  before  them.  Judgment  afflrmed. 
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Heighe  et  al.  v8.  The  Farmebs  Bank  of  Maryland,  for  the 

use  of  Frazier. 

Where  a  bill  is  filed  to  vacate  a  fraudulent  deed,  and  the  fraud  conBists  in 
the  grantor  ^8  making  the  conveyance  to  protect  the  property  from  a  debt 
due  by  him,  on  a  promissory  note  given  by  him,  and  endorsed  to  the 
complainant,  and  the  debt  is  subsequently  paid  to  the  complainant  by 
the  endorser,  the  bill  cannot  be  carried  on  for  the  use  of  such  endorser, 
but  will  be  dismissed  without  prejudice,  (a) 

The  endorser  may,  perhaps,  by  a  bill  in  his  own  name,  afterwards  set  aside 
the  deed,  and  recover  the  amount  paid  by  him  to  the  first  complainant. 

Appeal  from  the  Court  of  Chancery. 

The  cause  was  argued  at  this  term  before  Buchanan,  Earle^ 
Johnson,  and  Dorset,  JJ.  by  Winder^  for  the  appellant,  and  Boyle^ 
for  the  appellees. 

The  case  is  sufficiently  stated  in  the  Court's  opinion. 


(a)  Cited  in  McLaughlin  vs.  Bank^  7  Howard,  229.    Cf.  Swan  vs.  Patterson^ 
7  Md.  164. 
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Eable,  J.  delivered  the  opinion  of  the  Court.  The  President, 
Directors  and  Company,  of  the  Fanners  Bank  of  Maryland,  filed  the 
bill  in  this  case,  to  cancel  a  deed  from  John  M.  Heighe  to  James 
Heigfae,  which  deed,  the  answers  of  the  defendants  acknowledge  ta 
hare  been  fraudulently  made,  to  defeat  the  claim  stated  to  be  due 
from  John  M.  Heighe  to  the  bank.  The  claim  was  due  on  notes,  on 
which  suits  had  been  prosecuted  to  judgments  against  John  M. 
Heighe,  endorsed  by  Solomon  Frazier  to  the  bank,  and  at  the  time 
of  filing  the  bill,  (1st  June,  1814,)  was  in  part  paid  by  him,  although 
by  far  the  greater  part  of  the  debt  was  then  still  due  to  the  bank. 
From  receipts  filed  in  the  cause  by  the  complainant's  solicitor,  it  ap- 
pears  that  this  balance  was  paid  in  1815,  and  the  bank's  claim  on 
the  judgments  entirely  satisfied.  The  money  was  paid  by  Josiah 
Bayly,  Esquire,  without  stating  in  the  receipts  from  whom  he  re- 
ceived it,  and  it  is  doubtful  whether  he  collected  it  from  Solomon 
Frazier  or  not ;  assuming  it,  however,  as  proved,  that  all  the  money 
was  paid  by  the  endorser,  Solomon  Frazier,  the  Court  cannot  be  of 
opinion,  it  will  avail  him  on  this  occasion.  The  full  payment  to  the 
\mk  put  an  end  to  this  suit,  and  it  could  not  be  further  prosecuted 
for  his  use ;  although  if  he  paid  the  money  in  truth,  this  circumstance 
may  possibly  put  him  in  the  place  of  the  bank,  and  enable  him,  at  a 
fatnre  time,  to  set  aside  the  fraudulent  deed,  and  recover  his  money* 
The  Court  decide,  that  the  decree  of  the  Court  of  Chancery  be  re- 
versed, and  the  bill  dismissed  without  prejudice. 

Decree  reversed,  dkc. 
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Purl's  Lessee  vs.  Duvall. 

Where  a  sheriff  seizes  property  under  a^.  fa,  and  returns  it  unsold  for  want 
of  buyers  and  goes  out  of  office,  the  venditioni  exponas  must  be  issued 
to  him,  and  not  to  his  successor;  and  if  issued  to  his  successor,  all  his 
acts  under  it  are  void,  (a) 

An  execution  is  never  supposed  to  be  issued  by  the  authority  of  the  Courts 
except,  where  it  might  properly  issue. 

Appeal  firom  Prince  George's  County  Court.  The  plaintiff  in 
that  Court,  (the  present  appellant,)  brought  an  actiou  of  ejectment 
to  recover  part  of  a  tract  of  land  called  Magruder's  Plaius  Enlarged, 
which  was  described  by  courses  and  distances,  and  as  containing  100 
a^^res  of  land.  The  defendant,  (now  appellee,)  took  general  defence, 
and  the  general  issue  was  joined.    At  the  trial  the  plaintiff  offered 

[a)  Affirmed  in  Busey  vs.  Tuck,  47  Md.  178.  See  2  Poe's  Pldg.  sec.  682; 
i^.  Code,  Art.  61,  sees.  26-30. 
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in  evidence  a  grant  of  the  land  called  Magrader's  Plains  Enlarged, 
to  John  B.  Magrader,  on  the  10th  of  November,  1796,  for  902  acres, 
being  a  resurvey  on  Magrnder's  Plains,  granted  to  James  Magruder 
on  the  28th  of  October,  1766,  for  857  acres.  He  also  offered  a  deed 
from  John  B.  Magruder,  the  grantee,  to  Daniel  Pari,  the  lessor  of 
the  plaintiff,  for  the  land  mentioned  and  described  in  the  declara- 
tion, being  part  of  Magruder's  Plains  Enlarged,  containing  100  acres, 
dated  the  4th  of  Jane,  1810.  The  defendant  then  offered  in  evidence 
the  docket  entries  of  a  judgment  in  Prince  George's  County  Conrt, 
obtained  by  John  B.  Magruder  against  Daniel  Purl,  the  lessor  of  the 
plaintiff,  at  September  Term,  1806,  for  $1,440,  and  costs,  to  be  re- 
leased on  payment  of  $720,  with  interest  thereon  from  the  6th  of 
December,  1802,  and  costs.  He  also  offered  a  writ  of  capias  ad  satis- 
faciendumj  issued  on  the  said  judgment  on  the  13th  of  December, 
1806,  and  that  the  said  ca.  sa,  was  returned  cepi  by  the  sheriff  of  the 
said  county ;  and  the  docket  entries  relating  to  the  said  ca.  sa.  from 
the  judicial  docket  of  April  Term,  1807,  stating  that  the  ca.  sa.  was 
entered,  not  called  by  consent,  and  the  defendant  therein  credited 
with  a  payment  of  $340  on  the  17th  of  April,  1807.  He  further 
offered  a  second  writ  of  capias  ad  satisfaciendum^  issued  on  the  said 
judgment  the  25th  of  August,  1807,  which  was  also  returned  cepi  by 
the  said  sheriff;  and  the  docket  entriea  relating  thereto  from  the 
judicial  docket  of  September,  1807,  stating  that  the  said  execution 
was  entered,  not  called  by  consent.  He  also  offered  a  writ  of 
Jieri  facias,  issued  on  the  said  judgment  the  7th  of  December,  1807, 
and  returnable  to  April  Term,  1808;  and  the  return  made  on  said 
fieri  facias  by  Notley  Maddox,  then  sheriff'  of  the  said  county,  viz : 
^^  Made  to  amount  of  $214.72.  Plaintiff's  attorney  satisfied  for  the 
^^  same.  Laid  as  *  per  schedule  for  residue,  and  not  sold  for 
•  ^  want  of  buyers."  Also  the  schedule  above  referred  to,  viz : 
^'A  schedule  of  property  of  Daniel  Purl,  taken  in  execution  by  virtue 
of  a  writ  of  fieri  facias  issued  out  of  Ptince  Gteorge's  County  Court, 
at  the  suit  of  John  B.  Magruder — appraised  by  us  the  subscribers 
this  25th  day  of  March,  1808. 

"Part  of  a  tract  or  parcel  of  land  called  Magruder's 
Plains,  containing  81  acres,  at  $8  per  acre $648 

Saml.  Dadson,  [Seal.] 

JosiAS  FuBGEESON,         [Seal. 

John  Sopeb,  [Seal, 

his 

Stephen  +  Whitmoee,  [Seal.] 
mark. 
"A  schedule  of  the  property  of  Daniel  Purl  taken  into  execution 
at  the  suit  of  John  B.  Magruder,  viz :  one  horse,  two  cows,  and  aU 
the  household  furniture."  Also  a  writ  of  venditioni  exp<mas,  issued 
on  the  17th  of  September,  1810,  returnable  to  April  Term,  1811,  and 
directed  to  Notley  Maddox,  late  sheriff  of  Prince  George's  County, 
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a>iniiianding  him  to  expose  to  sale  the  above  mentioned  ^'  part  of  a 
tract  or  parcel  of  land  called  Magrader's  Plains,  containing  81  acres, 
two  cows,  and  all  the  household  furniture,"  so  as  aforesaid  taken  by 
him  on  the  said  writ  of  fieri  faciattj  &c.  which  said  writ  of  venditioni 
exponas  was  by  the  said  Msuldox  returned,  ^^  not  sold  for  want  of 
buyers."  He  then  offered  a  second  writ  of  venditioni  exponas,  issued 
on  the  23rd  of  June,  1812,  returnable  to  September  Term,  1812,  and 
directed  to  the  sheriff  of  the  said  county,  commanding  him  to  expose 
to  sale  the  land  and  property  as  above  named  and  descrilied.  Which 
last  mentioned  writ  of  venditioni  exponas  was  returned  by  the  sheriff 
of  the  said  county,  thereon  endorsed:  '^Made.  John  Daruall, 
sheriff."  The  defendant  also  gave  in  evidence  the  advertisement,  or 
notice  given,  of  the  sale  under  the  said  last  mentioned  venditioni 
exponas,  viz  :  "  Notice.  By  virtue  of  a  writ  of  vendi,  expo,  issued 
oat  of  Prince  George's  County  Gouil;,  also  two  from  a  single  magis- 
trate, to  me  directed,  will  be  offered  at  public  sale,  to  the  highest 
bidder,  for  ready  cash,  on  Friday,  the  third  of  July,  all  the  part, 
parcel,  or  tract  of  land,  called  Magruder's  Plains,  containing  81  acres, 
more  or  less,  taken  as  the  property  of  Daniel  Purl,  to  satisfy  ^- 
*  three  judgments,  one  at  suit  of  John  B.  Magruder,  one  at  suit  '  -^ 
Notley  Maddox,  and  at  suit  Elisha  Berry ;  and  also  to  satisfy  sundry 
officers'  fees  due.    The  sale  to  commence  at  11  o'clock. 

June  24th,  1812."  John  Dabnall,  Shff. 

The  defendant  then  offered  a  deed  from  John  Darnall,  sheriff  of 
Prince  George's  County,  to  him,  the  defendant,  for  the  land  men- 
tioned in  the  declaration,  called  Magruder's  Plains  Enlarged,  dated 
the  1st  of  August,  1812,  in  which  deed  the  name  of  the  land,  courses, 
distances  and  quantity,  are  the  same  as  mentioned  and  described  in 
the  deed  hereinbefore  mentioned  from  Magruder  to  Purl,  and  in  the 
declaration  in  this  cause.  The  deed  so  offered  in  evidence  recited, 
that  "  Whereas  by  virtue  of  one  writ  of  fieri  facia^y  issued  from  a 
single  magistrate,  to  the  said  John  Darnall  directed,  against  Daniel 
Par],  also  taken  under  execution  to  satisfy  sundry  officers'  fees  due, 
and  satisfy  an  elder  judgment  at  the  suit  of  John  B.  Magruder,  the 
said  John  Darnall,  after  due  notice  being  given  of  the  time  and 
place  of  sale,  on  the  third  day  of  July  last  pa<st,  did  expose  at  public 
sale  to  the  highest  bidder  for  cash,  all  the  right,  title,  estate  and 
interest,  of  the  said  Daniel  Purl,  to  and  in  part  or  parcel  of  a  tract 
of  land  called  Magruder's  Plains  Enlarged,  beginning  for  the  same," 
&c.  »'  containing  one  hundred  acres  of  land  more  or  less,  leaving  out 
of  the  said  tract  of  land  twenty  acres  before  sold  to  Joseph  Dunlop. 
Whereas  at  the  sale  of  said  land,  the  said  Benjamin  Duvall,  of 
Blisha,  was  the  highest  bidder,  and  became  the  purchaser  of  the 
said  tract  or  parcel  of  land  as  before  mentioned,  tor  the  sum  of  three 
hundred  and  one  dollars  current  money ;  and  whereas  the  said  Ben- 
jamin Duvall,  of  Elisha,  did,  at  the  time  of  the  purchase  aforesaid, 
satisfy  and  pay  to  the  said  John  Darnall  the  said  sum  of  money. 
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Now  this  indentare  witnesseth,"  &c.  The  defendant  then  read  in 
evidence  a  deed  from  Daniel  Fori  to  Joseph  Dunlop,  dated  the  17th 
of  December,  1807,  for  19  acres,  part  of  the  tract  of  land  called 
Magrader's  Flains  Enlarged,  described  by  courses  and  distances. 
But  did  not  show  or  offer  in  evidence  any  other  judgment  or  process 
under  which  he  claimed  title  to  the  land  mentioned  in  the  declara- 
ration.  The  plaintiff  then  prayed  the  Court  to  direct  the  jury,  that 
^^  *  the  evidence  so  offered  by  the  defendant  was  not  sufficient 
'  '^  to  sustain  the  issue  on  his  part,  and  that  the  title  by  him  set 
up  under  the  judgment  and  proceedings  under  the  same,  the  sale  of 
the  sheriff,  John  Darnall,  and  the  deed  executed  by  the  said  Darnall 
to  him,  is  not  a  good  and  valid  title  in  law.  Which  opinion  the 
Court,  [Johnson,  C.  J.,  Key  and  Flateb,  A.  J.]  refused  to  give, 
but  on  the  contrary  were  of  opinion,  and  so  directed  the  jury,  that 
the  plaintiff  on  the  preceding  facts,  if  found  to  be  true  by  the  jury^ 
was  not  entitled  to  recover.  The  plaintiff  excepted;  and  the  verdict 
and  judgment  being  against  him,  he  appealed  to  this  Court. 

The  cause  was  argued    before  Buchanan,  Eable,  and   Dob- 

SET,  JJ. 

^^  Magruder^   for  the  appellant.     •  There  are  a  number  of 

■  •*  objections  to  the  title  set  up  to  the  defendant.  1.  When  the 
judgment  was  obtained,  under  which  the  land  was  sold,  there  was 
no  deed  for  the  land  vesting  a  legal  title  in  Furl,  who  had  no  inte- 
rest therein  until  two  years  after  the  return  o{  the  fieri  facias^  under 
which  the  land  was  seized  and  taken.  2.  The  land  was  taken  in 
execution  by  a  wrong  name,  and  when  the  defendant  in  the  execu- 
tion had  only  an  equitable  estate  therein.  3.  The  fieri  facicis  was 
laid  on  the  land  by  Maddox,  the  then  sheriff,  and  afterwards  sold  by 
Darnall,  his  successor  in  office.  The  sheriff  who  lays  the  execution 
on  the  land  is  the  person  who  is  to  sell  it,  and  it  cannot  be  done  b}' 
his  successor.  6  Bac.  Ab.  161.  4.  If  Darnall  had  the  right  to  sell, 
he  could  only  sell  Magruder's  Flains.  He  had  no  right  to  correct  the 
error  in  the  name.  He  was  commanded  to  sell  Magruder's  Flains, 
and  he  could  not  sell  any  other  land,  or  the  same  land  by  any  other 
name.  5.  There  is  not  that  certainty  in  the  sheriff's  return,  of  the 
land  taken  under  the  fieri  faeiasy  which  the  law  requires.  He  does 
not  state  that  he  had  taken  all  the  defendant's  interest  in  the  land, 
but  that  he  had  taken  81  acres,  part  of  a  large  tract,  without  any 
description  of  any  nature  or  kind.  2  Bclc.  Ab,  tit  Execution^  (F) 
739;  Williamson  vs.  Perkins^  1  H.  <&  J.  449;  Fitzhugh  vs.  Helleny 
(June,  1811.) 

^^  •  Stephen^  for  the  appellee.    There  are  two  questions  in  this 

■  ^  case — 1.  Whether  an  equitable  interest  in  land  taken  in  exe- 
cution under  a  fieri  faeias  can  be  sold  under  a  venditioni  earponciSy 
the  legal  title  having  been  acquired  in  the  intermediate  time?  2. 
Whether  if  the  land  was  levied  upon,  and  advertised  as  Magruder's 
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Plains,  and  sold  and  conveyed  as  Magruder's  Plains  Enlarged,  the 
defendant  in  the  judgment  and  execution  can  avail  himself  of  this 
objection  in  an  action  of  ejectment  1  This  action  is  brought  by  the 
original  defendant,  against  whom  a  judgment  had  been  rendered, 
and  the  land  in  question  taken  in  execution,  under  a  fieri  facias 
issued  on  that  judgment,  and  sold  to  the  present  defendant.  The 
original  defendant  now  comes  to  take  advantage  of  supposed  errors 
in  the  proceedings.  A  purchaser  at  a  sheriff's  sale  for  a  valid  con- 
iSideiation,  is  to  be  favored,  and  his  title  is  to  be  protected,  at  Iciist 
against  the  person  whose,  property  was  sold.  Where  two  writs  of 
Heri  facias  come  to  the  hands  of  the  sheriff,  he  is  to  execute  that 
which  is  first  delivered;  but  if  he  execute  the  second  first,  the  exe- 
catiou  is  good,  and  the  party  can  only  have  remedy  against  the 
sheriff.  The  Statute  of  29  Charles  II,  c.  3,  s.  16,  changed  the  com- 
mon law,  so  as  to  make  the  fieri  fadas  bind  from  the  time  of  the 
delivery  to  the  sheriff.  The  vendee  who  purchased  under  the  second 
writ  is  quieted  in  his  possession.  Bull,  N.  P,  91;  Smallcomb  vs. 
Cro98  dt  Buckingham^  1  Ld.  Raym.  251 ;  Hutchinson  vs.  Johnston^  1 
r.  £.  729.  These  authorities  show  why  vendees  at  sheriff's  sales 
are  protected  in  their  purchases ;  and  a  sale  by  a  sheriff  continues 
good,  though  the  judgment  be  afterwards  reversed.  4  Com,  Dig,  tit 
EiectUion,  (G.  6.)  Here  the  lessor  of  the  plaintiff'  laid  by,  and  suffered 
the  proceeding  to  take  place  without  objection,  and  now  wishes  to 
take  advantage  of  its  supi)osed  irregularity.  Shall  the  irregularity, 
if  any,  of  the  sheriff',  defeat  the  title  of  the  purchaser,  who  is  guilty 
of  no  fraud  ?  Shall  the  conduct  of  the  lessor  of  the  plaintiff  enure 
to  his  benefit  ? 

•  DoBSEY,  J.  delivered  the  opinion  of  the  Court.  In  the  ^^ 
argument  of  this  cause,  it  was  urged  by  the  appellant's  conn-  '  '  - 
sel,  that  the  sale  made  by  Darnall,  the  then  sheriff  of  Prince 
George's  County,  under  the  venditioni  exponas  issued  on  the  23d  of 
Jnne,  1812,  and  the  deed  executed  by  him  to  the  defendant,  who 
was  the  purchaser,  did  not  divest  the  title  of  the  lessor  of  the  plain- 
ti£f  to  the  lands  in  question.  And  in  support  of  this  position  the 
following  points  were  made. 

1.  That  the  return  of  the  sheriff  on  the  fieri  facias,  stating  that  he 
had  laid  it  on  part  of  a  tract  of  land  called  Magruder's  Plains,  con- 
taining 81  acres,  was  defective,  as  being  too  general,  and  not  giving 
a  description  of  the  property  sufficiently  certain. 

2.  Because  the  lessor  of  the  plaintiff,  at  the  time  the  fisri  facias 
was  laid,  had  only  an  equitable  interest  in  the  land  :  And 

3.  Because  Darnall  had  no  power  to  sell  the  premises  under  the 
writ  of  venditioni  exponas. 

The  Court  do  not  deem  it  necessary  to  give  any  opinion  on  the 
first  and  second  points,  because  they  are  of  opinion  that  Darnall  had 
no  authority  to  execute  the  writ  of  venditioni  exponas.    The  author- 
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itien  clearly  establish  the  position,  that  if  a  sheriff,  upon  a  fieri  faciasy 
seize  goods,  and  return  that  they  remain  on  hand  pro  defectu  empto- 
ruMj  and  he  be  removed,  yet  he,  and  not  the  new  sheriff,  is  to  pro- 
ceed in  the  execntion ;  for  an  execution  being  an  entire  thing,  he 
who  begins  it,  must  end  it.  I)aUon*s  Sheriff  19 ;  Clerk  vs.  WitherSy 
1  SdUc.  323;  6  Bae.  Ah.  tit.  Sheriff,  (I)  161.  ' 

The  appellee's  counsel  does  not  controvert  the  correctness  of  this 
^  principle,  but  has  argued,  that  the  venditioni  *  exponas  was 
'  ^  the  mandate  of  the  Court,  in  the  nature  of  an  interlocutory 
order,  and  therefore,  if  erroneous,  voidable,  and  not  void ;  and  that 
being  voidable,  the  lessor  of  the  plaintiff,  on  the  return  of  the  pro- 
cess, ought  to  have  moved  the  Court  to  set  it  aside ;  and  having 
failed  to  do  this,  he  is  precluded  from  taking  any  advantage  of  its 
irregularity  in  a  collateral  way.  In  answer  to  this  objection,  it  is  suf- 
ficient to  say,  that  no  express  order  appears  on  the  record,  that  the 
clerk  should  issue  such  a  writ  as  has  been  issued ;  and  if  writs  of  execu- 
tion are  supposed  to  be  issued,  under  an  implied  authority  from  the 
Court,  such  authority  can  only  be  implied  in  those  cases  where  the 
execution  is  warranted  by  the  principles  of  law.  As  the  writ,  there- 
fore, was  directed  to  Damall,  instead  of  Maddox,  it  was  void,  and 
every  thing  done  under  it  must  be  considered  as  a  nullity. 

It  has  been  pressed  upon  the  consideration  of  the  Court,  that  the 
security  of  purchasers  at  sheriffs'  sales,  would  be  greatly  impaired 
if  their  validity  could  be  inquired  into  at  any  distance  of  time.  This 
objection  might  apply  with  great  force  in  some  cases,  but  it  cannot 
serve  the  defendant  in  this  cause;  because  the  defect,  which  vitiates 
his  purchase,  is  apparent  on  the  record  under  which  he  makes  title. 
It  may  be  his  misfortune,  that  he  has  mistaken  the  law,  by  suppos- 
ing that  Damall  had  authority  to  sell;  but  he  is  estopped  from 
setting  up  his  ignorance  of  the  law  as  the  foundation  of  his  title. 

The  Court  therefore  are  of  opinion  that  the  judgment  of  the  County 
Court  is  erroneous.        Judgment  reversed,  and  procedendo  awarded. 


COURT  OF  APPEALS,  JUNE  TERM,  1820. 
Burnet  &  Rigden,  use  of  Gilmob  et  al.  vs.  Coubts. 

Where  the  original  defendant  in  a  supersedeas  judgment  pays  the  debt, 
whether  with  his  own  money  or  with  that  of  others,  the  securities  in 
the  supersedeas  are  discharged,  notwithstanding  such  original  defendant 
may  enter  the  judgment  for  the  use  of  the  persons  from  whom  he 
borrows  the  money  with  which  he  pays  the  judgment  or  debt. 

Appeal,  from  Charles  County  Court.  The  case  was  this :  A  judg- 
ment rendered  in  Charles  County  Court  in  favor  of  the  present  appel- 
lants,  against  John  Campbell,  in  August,  1807.    It  was  superseded 
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bj  a  confession  entered  into  on  the  29th  of  March,  1809,  by  Camp- 
bell, with  F.  Newman  and  W.  Courts  as  his  sureties.     On  this 
*ooDfes8ion  a  scire /ctcias  issued  on  the  17th  of  February,      ^ 
1817,  against  Campbell,  Newman  and  Courts.    They  appeared,       '^ 
and  ^"ewman  and  Courts  pleaded  nul  tiel  record  of  recovery  and  con- 
fession, and  payment  by  Campbell.      To  which  there  were  the 
general  replications  and  issues  joined.    Campbell  made  no  defence, 
and  by  his  confession  a^^  was  entered.    Newman's  death  was  sug- 
gested at  March,  1818.    The  Court  gave  judgment  against  Courts 
on  the  plea  of  nul  tiel  record. 

At  the  trial  of  the  other  issue,'  Courts,  the  defendant,  proved  that 
Campbell  informed  the  attorney  of  the  legal  plaintifts  in  this  cause^ 
on  the  31st  of  March,  1810,  that  he  had  obtained  a  loan  by  the  aid 
of  some  friends,  the  persons  for  whose  use  this  action  is  entered,  from 
a  bank,  on  notes  endorsed  by  said  persons,  and  discounted  at  the 
said  bank,  to  extricate  him  from  his  embarrassments.  That  Camp- 
bell paid  to  the  said  attorney  the  amount  of  the  principal,  interest 
and  costs,  as  well  of  the  original  as  of  the  supersedeas  judgment. 
That  Campbell  informed  the  said  attorney  that  he  had  promised 
the  persons  from  whom  he  obtained  the  money,  an  assignment  of 
the  judgments  against  him — the  witness  did  not  recollect  that  he 
mentioned  any  thing  on  the  subject  of  the  judgment  against  his 
sureties.  That  the  attorney  on  the  31st  of  March,  1810,  on  receipt 
of  the  money,  assigned  the  judgment  to  Gilmor,  Howard,  and  others, 
and  delivered  the  assignment  to  Campbell,  whom  he  considered  as 
acting  generally  in  this  transaction  as  the  agent  of  said  persons* 
The  plaintiffs  then  read  in  evidence  the  docket  entries  of  the  execu- 
tion issued  on  the  supersedeas  judgment,  in  the  names  of  the  original 
plaintiffs,  for  the  use  of  Giimor,  Howard,  and  others,  against  Camp- 
bell, Newman  and  Courts;  and  also  proved  by  the  said  attorney, 
that  he  would  not  have  caused  the  entries  for  the  use  of  the  persons 
for  whose  use  this  suit  is  brought,  to  have  been  made,  except  by  the 
direction  of  Campbell.  The  defendant  also  proved,  that  the  legal 
plaintiffs  knew  nothing  of  the  assignment,  or  ever  gave  any  direction 
that  it  should  be  made.  He  further  proved,  that  a  similar  arrange- 
ment was  made  by  Campbell  with  Major  Chapman,  (another  attor- 
ney of  the  Court,)  in  other  cases  of  executions  similarly  situated ; 
and  further,  that  3  or  4  years  age.  Col.  Howard  and  Major  Chap- 
man had  a  conversation  on  the  subject,  in  which  Howard  inquired 
what  chance  there  was  of  their  •  getting  their  money  from 
Campbell,  and  directed  his  inquiries  particularly  as  to  Camp-  ^" 
bell's  solvency  and  property;  in  the  course  of  this  conversation, 
Chapman  told  him  that  he  believed  there  were  judgments  assigned  for 
their  use,  in  which  there  were  sureties;  to  which  Howard  replied,  that 
he  knew  very  little  about  the  transaction,  but  believed  there  were 
some  assignment.  The  defendant  also  read  in  evidence,  a  deed  of 
.trnst  from  Campbell  to  W.  Cooke  and  J.  B.  Morris,  dated  the  4th 
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of  November,  1816,  reciting,  that  Campbell  being  indebted  on  mort- 
gages, &c.  and  on  judgments,  to  the  persons  for  whose  use  this  suit, 
and  several  others  were  entered,  as  per  schedule,  did  convey,  &c.  to 
the  said  Cooke  and  Morris,  and  authorize  them  to  sell  all  his  lands, 
negroes,  &c.  for  the  purpose  of  paying  his  said  debts.  He  also  gave 
in  evidence  the  following  docket  entries,  viz. 

**  Burnet  &  Rigdon,  use  of  Robert  \  Ca.  m.  on  Supersedens  issued   to 
Gilmor  et  al.  I  March  Term,  1810. 

vs.  \  Cepi,  Francis  &  William,  non  est 

John    Campbell,    Francis    New-  i  John. 

man,  and  William  Courts.       )  Not  called  by  consent. 

Same  use  Same.  ^  ^  j-^^    Docketed  by  consent  August  Term,  1811. 

T  u     ry  '     u  11  \  Fiat  by  confession,"  &c. 

John  Campbell.^  "  ' 

The  defendant  then  prayed  the  Court  to  instruct  the  jury,  that  if 

they  believed  the  evidence,  the  plaintiffs  were  not  entitled  to  recover. 

which  instruction,  [Johnson,  C.  J.  and  Platee,  A.  J.]  gave  as 

prayed.    The  plaintiffs  excepted.    Verdict  and  judgment  being  for 

defendant,  the  plaintiffs  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  Fable,  and  Dobset, 
JJ.  by  Stane^  for  the  appellants,  and  Harper^  for  the  appellee. 

DOBSEY,  J.  delivered  the  opinion  of  the  Court.  Buniet  and  Rig- 
den  recovered  a  judgment  in  Charles  County  Court,  against  John 
Campbell,  who  afterwards  superseded  the  same,  with  William  Courts 
and  Francis  Newman  as  his  sureties.  A  ca.  sa.  issued  on  the  super- 
sedeas indgment^  returnable  to  March  Term,  1810,  on  which  William 
^^  *  Courts  alone,  was  taken,  and  the  execution  was  entered,  not 
^*  called  by  consent.  A  scire  facias  was  afterwards  issued  in  the 
names  of  Burnet  and  Rigden,  for  the  use  of  Gilmor,  Howard,  Swan, 
and  Pringle,  against  Courts,  to  revive  the  supersedeas  judgment,  who 
being  summoned,  appeared  in  Court,  and  pleaded  payment  of  the 
judgment  by  John  Campbell,  on  which  issue  was  joined;  and  on  the 
trial,  the  Court  below  gave  an  opinion,  that  on  the  testimony  stated 
in  the  bill  of  exceptions,  the  plaintiff's  were  not  entitled  to  recover. 
The  testimony  is  express,  that  John  Campbell,  paid  to  the  attorney 
of  the  legal  plaintiffs,  the  full  amount  of  the  debt,  interest  and  costs, 
due  on  the  original  and  supersedeas  judgments.  But  it  is  contended, 
that  Campbell,  in  making  the  payment,  acted  as  the  agent  of  Gilmor 
and  others,  who  were  the  real  purchaser  of  the  judgments,  and 
therefore  took  an  assignment  of  the  judgment  in  their  names.  The 
facts  proved,  so  far  from  warranting  the  inference  that  Campbell 
acted  as  the  agent  of  Gilmor  and  athers,  decisively  show,  that  the 
money  with  which  the  judgments  were  satisfied,  belonged  to  Gamp- 
bell,  and  was  raised  by  him  at  bank,  by  discounts  on  paper  loaned 
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by  Gilmor,  and  others,  to  him,  for  the  parpose  of  extricating  him 
fiDin  his  embarrassments ;  and  although  Campbell  might  have  been 
willing  and  desirous  that  the  judgments  should  be  assigned  or 
pledged  to  his  endorsers,  as  a  security  for  their  engagements  at  bank 
for  his  benefit,  yet  he  had  no  power  or  authority,  by  getting  an  as- 
signment from  the  attorney  of  the  legal  plaintifls,  to  pledge  the  re- 
sponsibihty  of  the  superseders,  who  had  become  his  sureties,  and 
whom  in  law  and  justice  he  was  bound  to  save  harmless. 

It  has  been  urged  by  the  appellant's  counsel,  that  the  Court  below 
ought  to  have  left  it  to  the  jury  to  say,  whether  Courts  did  not  assent 
to  the  assignment. 

There  was  no  evidence  from  which  the  fact  of  assent  could  be  in- 
ferred ;  and  if  such  fact  had  been  found,  it  could  not  have  estopped 
the  defendant  from  setting  up  a  payment,  which  both  in  law  and 
ooQscience  operated  to  discharge  him  from  all  responsibility. 

Judgment  affirmed. 
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A.  died  intestate,  seized  of  a  tract  of  land  on  which  there  was  a  grist-mill 
then  in  operation.  On  a  division  of  the  land  under  the  Act  to  Direct 
Descents,  amongst  his  heirs,  the  mill  was  on  the  part  allotted  to  B.  the 
dam  of  which  covered  a  portion  of  the  part  allotted  to  C. — HM^  that  B. 
had  a  right  to  use  the  mill  and  dam  in  the  same  way,  and  to  the  same 
extent,  as  they  had  been  used  by  A.  in  his  life-time,  (a) 

Appeal  from  Saint  Mary's  County  Court.  The  appellee  brought 
^  action  on  the  ease  against  the  appellant  for  obstructing  a  water- 
coarse,  &c.  The  injury  complained  of,  and  set  forth  in  the  declara- 
tion, was  overflowing  lands  by  the  back  water  from  a  mill  in  the  oc- 
cupancy of  the  plaintiff  below.  The  defendant  pleaded  not  guilty 
and  issue  was  joined.  A  warrant  of  resurvey  was  issued,  and  the 
lands  were  laid  down  on  plots  returned.  At  the  trial,  it  was  given 
in  evidence,  that  John  Keech  died  intestate,  and  at  March  Term, 
1805,  a  petition,  under  the  Act  to  Direct  Descents,  was  exhibited  in 
Saint  Mary's  County  Court  by  his  heirs,  for  a  division,  &c.  of  his 
r^al  estate,  and  a  commission  of  partition  issued.  The  return  of  the 
commissioners  was  finally  ratified  by  the  Court  at  August  Term, 
1808.  By  this  return  it  appears  that  the  real  estate  of  J.  Keech, 
was  divided  into  five  parts,  of  which  Mary  Keech  was  entitled  to 
one  part,  and  Samuel  Keech  to  another  part.    The  plaintiff  is  the 


'«)  Cited  in  Mitchell  vs.  Seipd,  53  Md.  271.     Cf.  McTavish  vs.  Carroll.  7  Md. 
3'"i2;  Kane  vs.  Baltimore,  15  Md.  240. 


i)  H.  Ss  J. 
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grantee  of  Mary  Keech,  and  the  defendant  the  lessee  of  Samuel 
Keech.  It  was  proved,  that  in  the  allotment  made  by  the  commis- 
sioners, a  grist-mill,  then  in  operation,  became  the  property  of  Sam- 
uel Keech,  the  defendant's  lessor,  and  the  part  adjacent  became  the 
property  of  Mary  Keech,  the  plaintiff's  grantor.  A  small  portion  of 
the  mill-dam  was  included  in  the  part  allotted  to  Mary  Keech,  and 
this  is  the  locus  in  quo^  where  the  injury  complained  of  is  stated  to 
have  been  committed.  It  was  also  ])roved,  that  the  mill  remained 
in  the  same  situation  in  which  the  common  ancestor,  J.  Keech,  left 
it,  to  the  time  of  the  partition,  and  from  that  time  to  the  time  of 
bringing  this  action.  The  defendant  then  prayed  the  Court  to  in- 
struct  the  jiury,  that  if  they  believed  from  the  evidence  that  the  land 
laid  down  by  the  plaintiff  as  his  pretensions  and  claim,  and  the  land 
on  which  the  mill  stood,  and  the  dam  thereof  and  appurtenances, 
now  held  by  the  defendant,  belonged  to  J.  Keech,  and  descended  to 
the  grantor  of  the  plaintiff,  and  Samuel  Keech  the  landlord  of  the 
defendant,  and  was  respectively  allotted  to  them  by  the  commission- 
ers in  the  same  plight  and  condition  which  the  same  was  in  at  the 
impetration  of  the  original  writ  in  this  cause,  that  the  plaintiff  was 
-  ^  not  entitled  to  recover.  But  the  Court,  ♦  [Key  and  Plater, 
^**  A.  J.  (a)]  refused  to  give  the  opinion,  but  instructed  the  jury, 
that  if  they  believed  the  fact>s  stated,  the  plaintiff  was  entitled  to 
recover.  The  defendant  excepted.  Verdict  and  judgment  being  for 
the  plaintiff,  the  defendant  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  Earle,  and  Dobsey, 
JJ.  by  Stone,  for  the  appellant,  and  Stephen^  for  the  appellee. 

Buchanan,  J.  delivered  the  opinion  of  the  Court.  The  evidence 
is  substantially  this,  that  John  Keech  died  intestate,  seised  of  cer- 
tain lands  in  Saint  Mary's  County,  which,  in  the  execution  of  a  com- 
mission issued  at  the  instance  of  his  children,  under  the  Act  to 
Direct  Descents,  was  divided  into  five  parts,  one  of  which  was  allotted 
to  Mary  Keech,  one  of  the  children,  under  whom  the  appellee  holds, 
and  another  to  Samuel  Keech,  under  whom  the  appellant  holds. 
That  there  is  a  mill  on  the  part  allotted  to  Samuel  Keech,  which  was 
upon  the  premises,  and  in  operation  during  the  life  of  John  Keech, 
their  common  ancestor,  the  dam  of  which  covers  a  small  portion  of 
the  part  allotted  to  Mary  Keech,  which  is  the  injury  complained  of 
in  the  declaration,  and  that  the  mill  and  dam  were,  at  the  time  of 
bringing  the  suit,  in  the  same  situation  in  which  they  were  left  by 
John  Keech,  and  had  been  held  and  used  by  him  in  his  life-time. 
And  the  question  is,  whether  Samuel  Keech,  and  those  claiming 
under  him,  have  a  right  to  use  them  in  the  same  way,  and  to  the 
same  extent;  and  it  is  clear  that  they  have.    The  children  of  Johu 


(a)  Johnson,  C.  J.  dissented. 
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Keeoh  took  their  respective  proportions  of  their  father's  estate  in 
the  Rame  condition,  and  subject  to  the  same  advantages  and  disad- 
vantages under  which  he  held  it.  The  dam  is  appurtenant  to  the 
mill,  and  if  John  Keech  had  sold  the  mill,  with  all  the  appurtenances, 
it  cannot  be  contended,  that  he  could  have  sustained  an  action 
against  the  purchaser  for  the  injury  complained  of  here ;  and  if  he 
coald  not,  it  is  difficult  to  perceive  on  what  principles  the  appellee 
can  maintain  this  suit  against  the  appellant,  who  cannot  be  supposed 
to  stand  in  a  worse  situation  than  the  purchaser  would  have  done. 
Besides,  it  was  the  duty  of  *  the  commissioners,  and  it  must  ^ 
be  supposed  that  they  did,  in  dividing  the  estate  of  John  ^^ 
Keech,  take  into  consideration  all  the  advantages  and  disadvan- 
tages attending  the  respective  parts,  and  that  they  gave  t  >  the  part 
allotted  to  Mary  Keech,  an  equivalent  for  the  injury  and  inconveni- 
ence occasioned  by  the  mill-dam  ;  and  she  took  it  accordingly. 

Judgment  reversed. 
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OwiNGS  v8.  The  Baltimore  and  Reister's-town  Turnpike 

Road. 

The  3dd  sec.  of  the  Act  of  1804,  ch.  51,  incorporating  several  turnpike  road 
companies,  applies  only  to  those  persons  who  reside  on  premises  which 
lie  on  and  touch  the  road,  and  are  within  three  miles  of  a  turnpike- 
gate,  (a) 

Appeal  from  Baltimore  County  Coart.  It  was  an  action  of  as- 
SQmpsit  for  money  paid,  laid  oat  and  expended,  and  for  money  had 
and  received,  brought  by  the  appellant  against  the  appellee.  The 
follovring  case  was  submitted  to  the  County  Court  for  their  opinion, 
viz.  That  the  plaintiff,  (now  appellant,)  resides  on  a  tract  of  land 
situated  within  three  miles  of  the  turnpike  gate.  No.  2,  of  the  Balti- 
more and  Reister's-town  Turnpike  Road,  but  that  no  part  of  the  said 
tract  nms  with,  binds  on,  or  touches  the  said  road.  That  at  many 
periods  between  the  10th  of  February,  1814,  and  the  10th  of  Febru- 
arj,  1816,  the  plaintiff  passed  the  said  turnpike  gate  oftener  than 
once  in  24  hours,  always  paying,  the  first  time  of  so  passing,  the  ac- 
costomed  toll.  That  on  coming  the  second  time  to  the  said  gate, 
daring  the  same  24  hours,  which  often  occurred,  the  plaintiff  invari- 
ably protested  against  the  demand  made  of  toll  from  him  by  the 
gate-keeper,  he,  the  plaintiff,  alleging  that  he  was  exempted  from  a 
second  payment  of  toll  on  the  same  day,  by  virtue  of  the  thirty -third 
section  of  the  Act  of  1804,  ch.  51,  entitled,  "  An  Act  to  incorporate 


(a)  Cf.  Turnpike  Co.  vs.  Garrett,  50  Md. 
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companies  to  make  several  turnpike  roads  through  Baltimore  County^ 
and  for  other  purposes,"  (a)  inasmuch  as  he  resided  within  three 
miles  of  said  gate,  and  adjacent  to  the  said  road ;  notwithstanding 
which,  the  defendants  persisted  in  their  demands,  and  would  not  at 
-  any  time  permit  the  plaintiff*  to  pass  oftener  than  once  during 
®^  the  space  of  24  hours,  until  he  had  paid  toll  for  every  time  oT 
so  passing;  by  means  of  which  the  plaintiff  has  paid  to  the  defend- 
ants in  amount  $200  for  so  passing,  in  a  variety  of  instances,  a 
second  time,  and  oftener  during  the  same  24  hours  between  the 
periods  herein  first  stated,  viz.  the  10th  of  February,  1814,  and  10th 
of  February,  1816 ;  for  the  recovery  back  of  which  money,  so  paid  a» 
aforesaid,  the  present  action  is  instituted.  On  this  statement  the 
only  question  tor  decision  was,  whether  a  person  residing  at  a  spot 
any  where  within  three  miles  of  a  turnpike  gate,  no  matter  how  near 
thereto,  whose  land  does  not  in  any  part  thereof  actually  touch  the 
road,  can  pass  the  gate  as  often  as  he  pleases  during  the  space  of  24 
hours,  by  paying  toll  once  only  during  that  period  of  time,  by  virtue 
of  the  thirty-third  section  of  the  said  Act.  The  County  Court  gave 
judgment  for  the  defendants,  and  the  plaintiff  appealed  to  this 
Court. 

The  cause  was  argued  at  this  term,  liefore  Buchanan,  Easlb,. 
Johnson,  and  Doesey,  JJ. 

Hoffman,  for  the  appellant.  He  cited  Reea  vs.  Abbotty  6  Cowp.  832 ; 
Wright  vs.  Eetnp,  3  T.  R.  473 ;  Barker  vs.  Suretees,  2  Stra.  1175 ;  Far- 
mingham  vs.  Brand,  3  Atk.  290. 

Winder  and  Harper,  for  the  appellees. 

Buchanan,  J.  delivered  the  opinion  of  the  Court.  In  this  ea«e, 
which  depends  entirely  on  the  thirty-third  section  of  the  Act  of 
1804,  ch.  51,  incorporating  several  turnpike  road  companies,  the 
Court  see  no  reason  for  doubt. 

The  privilege  accorded  by  that  section  to  persons  residing  on  or 
adjacent  to  the  turnpike  road,  within  three  miles  of  any  turnpike 
gate,  by  paying  once  in  twenty-four  hours,  must  be  confined  to  per- 
sons who  reside  on  premises  which  lie  on  and  touch  the  road  within 
three  miles  of  the  gate,  and  cannot  be  extended,  as  contended  for 
by  the  appellant,  to  those  who  reside  any  where  within  a  circle  of 
three  miles  round  the  gate,  whether  they  reside  on  the  premises  which 
touch  the  road  or  not.  Judgment  affirmed. 


(a)  By  this  section,  no  toll  is  to  be  demanded  from  any  person  ''living  on 
or  adjacent  to  the  said  road,  within  three  miles  of  any  of  the  said  gates  or 
turnpikes,  * '  for  passing  the  said  gate  more  than  once  in  twenty -four  hours* 
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Baptiste  et  al.  vs,  De  Volunbrun. 

Hie  Act  of  1796,  ch.  67,  prohibiting  the  importation  of  slaves  is  applicable 
onlj  to  voluntary  importations,  and  where  the  importer  intends  to  sell 
the  slaves,  or  to  reside  himbelf  in  the  State,  (a) 

An  owner  of  slaves  driven  from  St.  Domingo  by  the  insurrection  in  that 
island,  and  coming  with  his  slaves  to  this  State,  is  not  within  the  pro- 
hibition of  the  Act  of  1796,  provided  he  does  not  intend  to  reside  per- 
manently in  the  State,  or  to  sell  the  slaves,  (b) 

The  declarations  of  such  owner,  of  his  intention  to  return  to  the  island 
when  the  troubles  there  had  ceased,  are  evidence  of  such  intention,  and 
if  he  does  not  become  a  naturalized  citizen,  are  conclusive  evidence, 
and  this  although  he  continues  actually  to  reside  here  for  any  number 
of  years. 

If  Buch  owner  goes  first  with  her  slaves,  on  her  flight  from  St.  Domingo,  to 
some  other  of  the  United  States,  and  resides  there  for  several  years,  and 
then  comes  with  them  to  this  State,  because  the  climate  of  such  other 
State  was  injurious  to  her  health,  she  is  not  within  the  prohibition  of 
the  Act  of  1796. 

The  laws  of  foreign  States  are  facts,  and  must  be  proved  as  other  facts- 
Historical  evidence  of  them  is  insufficient,  (c) 

Appeal  from  Baltimore  City  Court.  This  was  a  petition  for  free- 
dom, and  was  submitted  to  Baltimore  City  Court,  upon  the  following 
statement  of  facts,  viz.  That  the  defendant,  (the  appellee,)  being 
driven  from  the  Island  of  Saint  Domingo  by  an  insurrection  of  the 
negroes,  iled  to  the  City  of  New  York,  carrying  with  her  the  peti- 
tioners, (the  appellants.)  She  an-ived  at  New  York  in  1797,  but  find- 
ing the  climate  unfavorable  to  her  health,  removed  to  the  City  of 
Baltimore,  with  the  petitioners  as  part  of  her  family,  in  1802.  That 
she  has  constantly  and  uniformly  declared  her  intention  to  return  to 
her  own  country,  when  circumstances  should  permit,  and  for  this 
reason  never  became  a  citizen  of  the  United  States,  or  of  this  State. 
That  the  petitioners  having  attempted  to  escape  to  Saint  Domingo, 
Bhe  caused  them  to  be  sent  to  New  Orleans,  as  her  property,  subject 
to  her  future  orders.  Baltimore  City  Court  gave  judgment  upon 
this  statement  against  the  petitioners,  and  they  appealed  to  this 
Court. 

The  case  was  argued  at  this  term,  before  Buchanan,  Earle, 
JOHNSON,  and  Dorset,  JJ.  by 

jo)  Cited  in  Cross  vs.  Black,  9  G.  &  J.  213. 
ib]  Distinguished  in  Ringgold  vs.  Barley,  5  Md.  194. 

(Cj  See  Rev.  Code,  Art.  70,  s.  46-,  DeSobry  vs.  De  Laistre,  2  H.  &  J.  165, 
note. 
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Raymond^  for  the  appellauts.  The  facts  upon  which  the  peti- 
tioners ground  their  claim  to  freedom  are,  that  they,  and  the  defend- 
ant were,  in  1797,  citizens  of  the  Island  of  St.  Domingo,  a  colony  of 
France,  and  subjects  of  the  French  Empire.  That  in  1797,  they 
emigrated  to  !N^ew  York,  and  there  remained  five  years.  That  in 
1802,  the  defendant  removed  to  Baltimore,  and  brought  the  peti- 
tioner with  her,  where  they  continued  to  live  till  after  the  filing  this 
petition,  and  that  the  defendant  is  an  alien.  Since  this  petition  was 
filed,  and  the  summons  served  on  the  defendant,  she  has  sent  the  peti- 
tioners to  New  Orleans.  This  was  a  high-handed  contempt  of  the 
justice  of  the  State,  and  cannot  therefore  benefit  the  defendant. 
The  foregoing  facts  are  relied  on  as  bringing  this  case  within  the 
first  section  of  the  Act  of  1796,  cb.  67,  which  enacts,  ^'that  it  shall 
not  be  lawful  to  import  or  bring  into  this  State,  by  land  or  water, 
any  negro,  &c.  for  sale  or  hire,  or  to  reside  within  this  State ;  and 
any  person  brought  into  this  State  as  a  slave,  contrary  to  this  Act, 
if  a  slave  before,  shall  thereupon  immediately  cease  to  be  the  prop- 
Qiy  ©rty  of  the  person  or  persons  so  •  importing  or  bringing  such 
^  '  slave  within  this  State,  and  shall  be  free."  The  second  sec- 
tion containing  an  exception  in  favor  of  citizens  of  other  of  the 
United  States,  coming  to  this  State  to  reside,  and  bringing  their 
slaves  with  them ;  but  as  the  defendant  is  an  alien,  and  not  a  citizen 
of  any  of  the  United  States,  she  can  claim  no  benefit  from  this  sec> 
tion.  The  fourth  section  contains  an  exception  in  favor  of  travellers 
and  sojourners:  It  is  this,  '^That  nothing  in  this  Act  contained 
shall  be  construed  or  taken  to  affect  the  right  of  any  person  or  per- 
sons travelling  or  sojourning  with  any  slave  or  slaves  within  this 
State,  such  slave  or  slaves  not  being  sold,  or  otherwise  disposed  of  in 
this  State,  but  carried  by  the  owner  out  of  this  State,  or  attempted 
to  be  carried."  Upon  this  section  the  defendant  founds  her  right  to^ 
retain  the  petitioners  in  bondage.  The  question  for  this  Court  to  de- 
cide, therefore  is,  whether  the  defendant  was  a  traveller  or  a  so- 
journer within  this  State,  from  1802  till  1818,  the  time  when  this  pe- 
tition was  filed,  or  whether  she  was  not  a  resident  in  this  State  dur- 
ing that  period;  if  a  sojourner,  then  the  petitioners  are  not  free 
What  then  is  the  difference  between  a  resident  and  a  sojourner  f  A 
diiference  there  must  be,  else  the  two  sections  of  the  statute  are  co- 
extensive, and  the  one  repeals  the  other.  The  literal  meaning  of  the 
word  sejourj  sejournvient^  is  a  dwelling  in  a  place  for  a  day  only ;  and 
by  an  extended,  and  somewhat  figurative  mode  of  expression,  it  is 
used  to  signify  a  dwelling  in  a  place  for  a  short  time,  without  iiscer- 
taining  the  precise  length  of  time.  This  time  of  sojournment  may 
be  longer  or  shorter,  in  relation  to  the  object  to  which  it  is  applied. 
•  The  Legislature  of  this  State  appears  to  have  acted  upon  the 
^^  idea  that  the  slaves  of  St.  Domingo  were  all  emancipated  by 
the  decree  of  the  French  Convention,  and  to  have  considered  that 
they  had  no  right  to  afford  protection  to  persons  fleeing  from  that 
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island  to  this  State,  with  those  blacks  who  were  formerly  their 
slaves.  The  Act  of  1792,  ch.  56,  was  passed  for  the  express  purpase 
of  protecting  the  exiles  from  that  island.  In  1794,  the  decree  of  the 
French  Convention  was  passed.  In  1797,  our  Legislature  repealed 
the  Act  of  1792.  No  reason  can  be  assigned  for  this  repeal,  except 
that  the  Legislature  were  of  opinion,  that  they  had  no  right  to  pro- 
tect the  exiles  in  the  possession  of  their  slaves,  after  the  decree  for 
their  emancipation  had  passed.  There  was  the  same,  nay  a  stronger 
reason,  for  keeping  the  Act  in  force  in  1797,  than  there  was  for  pass- 
ing it  in  1792,  provided  the  condition  of  the  slaves,  and  the  rights 
of  masters,  had  continued  the  same.  The  troubles  commenced  in 
St.  Domingo  in  1791,  in  consequence  of  an  Act  of  the  French  Con- 
vention, placing  the  free  mulattos  and  mustees  upon  an  equal  foot- 
ing with  the  whites.  The  civil  war  then  commenced  which  gave 
rise  to  onr  Act  of  1792.  In  1794  the  emancipating  decree  passed. 
This  increased  the  troubles,  and  caused  the  war  to  rage  with  gi^eater 
violence;  and  so  it  continued  till  1802,  when  the  French  Govern- 
ment, with  Bonaparte  at  its  head,  as  first  consul,  i*evoked  the  decree 
of  1794,  and  decreed  that  all  the  blacks  that  had  been  emancipated 
by  that  decree,  should  be  again  reduced  to  slavery ;  and  to  enforce 
this  decree,  Oen.  Le  Glerc  was  sent  to  St.  Domingo  with  an  army. 
Then  it  was  that  the  troubles  were  at  their  height,  and  the  demon 
of  carnage  and  desolation  stalked  through  the  island  in  all  his 
majestic  horrors.  Then  it  was  that  the  greatest  portion  of  whites 
fled  from  their  houses,  to  Baltimore,  for  an  asylum.  And  can  any 
other  reason  be  given,  why  the  Enabling  Act  of  1792  should  not 
'  have  been  kept  in  force  till  this  time,  except  that  the  Legislature 
believed  all  the  blacks  to  be  free,  and  therefore  they  •  had  no  . 

right  to  aid  their  original  owners  in  retaining  them,  in  slavery.  ^* 
RogerSj  for  the  appellee.  Protesting  against  the  defendant's  being 
considered  as  coming  within  the  provisions  or  policy  of  any  of  the 
prohibitory  laws  of  this  State  against  the  introduction  of  slaves, 
contended,  provided  this  Court  are  of  a  different  opinion,  that  this 
case,  by  the  very  terms  of  the  statement  of  facts,  comes  within  the 
fourth  section  of  the  Act  of  1796,  ch.  67.  It  cannot  be,  nor  has  it 
been  contended,  that  this  case  combes  within  that  clause  of  the  first 
section,  which  prohibits  an  importation  for  sale,  but  it  has  been 
exclusively  rested  upon  the  ground  of  an  intention  to  reside.  It 
becomes  then  essentially  important  to  the  proper  determination  of 
the  question,  to  come  at  the  meaning  intended  by  the  Legislature  to 
be  given  to  the  t^rm  "to  reside."  In  itself  it  is  certainly  indefinite, 
bat  all  doubt  is  removed,  and  its  intended  meaning  fully  explained, 
by  the  fourth  section,  which  points  out  what  description  of  persons 
should  not  be  considered  as  coming  within  the  term,  viz.  Travellers 
and  sojourners.  By  the  introduction  of  the  term  sojourner,  it  also 
palpably  appears,  that  the  Legislature  meant  to  exclude  from  the 
prohibition  and  penalty  of  this  law,  not  only  persons  who  were  pass- 
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ing  throngh  the  State,  but  persons  whose  stay  here  was  not  of  a 
permanent  nature.  •  But  this  case  need  not  be  brought 
^^  within  any  of  the  exceptions  in  the  Act  of  1796,  since  we  are 
warranted,  by  the  opinion  of  this  Coiuii  in  De  Fontaine  vs.  De  Fan- 
tainej  in  saying,  that  the  unfortunate  refugees  from  the  Island  of 
St.  Domingo  do  not  come  within  the  law  prohibiting  the  importa- 
tion of  slaves  into  this  State.  Gases  of  voluntary  importation  come 
only  within  the  provisions  of  that  law.  These  unfortunate  exiles 
were  driven  by  a  force,  which  they  could  not  resist,  from  their  homes, 
which  was  a  colony  of  France.  The  sanguinary  revolution,  which 
at  that  moment  raged  in  the  mother  country,  only  offered  them  the 
alternative  of  being  butchered  by  whites,  instead  of  blacks,  should 
they  go  there ;  whilst  this  country  held  out  to  them,  as  it  has  always 
to  oppressed  humanity,  in  every  shape  and  under  every  circumstance, 
the  hospitality  of  an  asylum,  and  they  embraced  it.  To  deprive 
them,  under  these  circumstances,  of  the  miserable  pittance  of  prop- 
erty which  they  were  able  to  collect  at  the  moment  of  embarkation, 
(for  their  domestics  constituted  the  principal  part  of  it,)  would  be 
saying  to  them — ^True,  you,  and  all  the  oppressed  and  persecuted  of 
the  world,  have,  as  it  were,  a  right  to  the  common  benefits  of  oar 
country,  but  as  the  price  of  this  hospitality,  you  must  consent  to  be 
reduced  to  beggary.  We  did  not  inform  you,  though  you  were 
ignorant  even  of  our  language,  that  any  terms  or  conditions  were 
attached  •  to  your  coming,  because  you  might,  by  removal, 
^^  have  then  avoided  the  penalty  of  those  terms;  but  there  has 
been  now  discovered  a  latent  meaning  in  our  law,  which  at  this  day 
strips  you  of  your  only  means  of  support  in  your  old  age ;  you  may 
still  enjoy  the  privileges  of  freemen  in  our  land  of  liberty,  but  only 
on  the  condition  of  absolute  poverty.  We,  the  natives  of  the  country, 
esteem  it  no  crime  in  us  to  hold  slaves;  the  laws  give  us  the  same 
absolute  property  in  them  as  in  our  horses,  but  you  are  strangei^, 
who  must  starve  without  the  assistance  of  yours. 

Buchanan,  J.  delivered  the  opinion  of  the  Court.  The  claim  of 
the  appellants  to  freedom  is  founded  on  the  first  section  of  the  Act 
of  Assembly  of  1796,  ch.  67,  by  which  it  is  enacted,  ^Hhat  it  shall 
not  be  lawful  to  import  or  bring  into  this  State,  by  land  or  water, 
any  negro,  mulatto,  or  other  slave,  for  sale,  or  to  reside  within  this 
State;  and  any  person  brought  into  this  State  as  a  slave,  contrary 
to  this  Act,  if  a  slave  before,  shall  thereupon  immediately  cease  to 
be  the  property  of  the  person  or  persons  so  importing  or  bringing 
such  slave  within  this  State,  and  shall  be  free."  The  object  of  the 
law  was  to  prevent  an  increase  of  the  number  of  slaves  in  the  State 
by  voluntary  importation;  and  it  cannot  be  presumed,  that  the 
Legislature  contemplated  the  extreme  case  of  fugitives  for  their 
lives  from  the  horrid  scenes  of  slaughter  in  St.  Domingo,  during  the 
servile  wars  in  that  island;  or  if  they  were  thought  of,  they  were 
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intended  to  be  embraced  by  the  fourth  section,  which  •  con-  ^ 
tains  a  saving  of  the  "rights  of  any  pei*son  or  persons  travel-  ^  • 
ling,  or  sojonming,  with  any  slave  or  slaves,  within  this  State."  The 
mere  bringing  slaves  into  the  State  is  manifestly  not  prohibited. 
There  must  be  something  else;  they  must  be  brought  *^for  sale  or  to 
reside.''  The  animus  quo  fixes  the  character  of  the  Act ;  and  if  they 
are  not  import^  or  brought  into  the  State  for  either  of  those  pur- 
poses, it  is  neither  within  the  letter,  nor  the  spirit  of  the  law.  The 
intention  must  accompany  the  act;  and  though,  where  a  man 
volantarily  brings  slaves  into  the  State,  the  presumption  of  law  is 
against  him — ^yet  the  law  will  never  intend,  that  he  who  is  fon*ed  to 
fly  from  his  country,  by  causes  not  within  his  control,  and  with  his 
slaves  seeks  refuge  here,  brings  them  either  for  sale  or  to  reside.  A 
man  arriving  here,  under  such  circumstances,  must  be  supposed  to 
come  without  any  purpose  beyond  that  of  saving  himself  and  his 
property,  and  the  presumption  is  decidedly  against  his  bringing  his 
slaves  with  any  intention  to  violate  the  laws  of  the  State. 

The  doctrine  of  necessity  is  well  known  to  the  law,  and  not  now, 
for  the  first  time  set  up.  The  defendant  in  the  case  before  us  was 
driven  to  this  country  from  St.  Domingo  by  an  insurrection  of  the 
negroes,  and  brought  with  her  the  petitioners,  as  her  slaves;  she  was 
compelled  to  come  by  necessity,  a  via  major j  which  she  could  not  re- 
sist, and  that  necessity  is  her  protection.  But  it  is  said,  that  she 
first  arrived  at  New  York,  and  though  she  may  have  been  driven  by 
necessity  from  St.  Domingo,  the  same  necessity  did  not  pursue  her, 
after  she  reached  New  York,  where  she  might  have  remained  in 
safety,  and  that  her  coming  into  this  State  was  a  voluntary  act.  The 
answer  to  that  argument  is,  that  it  appears,  from  the  case  stated, 
that  she  moved  from  New  York  to  Baltimore,  in  consequence  of  the 
climate  of  the  former  being  injurious  to  her  health.  She  therefore 
had  no  choice,  between  becoming  a  sacrifice  to  the  climate  of  New 
York,  and  going  to  some  other  pla<;e  better  suited  to  her  constitution. 
It  is,  moreover,  admitted,  that  she  ^'  has  constantly  and  uniformly 
declared  her  intention  to  return  to  her  own  country  whenever  cir- 
camstances  will  permit  her  to  do  so  with  safety,"  and  for  that  reason 
has  never  become  a  citizen  either  of  this  State,  or  any  other  of  the 
United  States.  These  declarations  must  be  taken  as  a  part  of  the 
resgestOy  and  are  evidence  of  her  •  intention,  and  with  the  ^ 
fact  that  she  has  never  become  a  citizen,  are  conclusive.  She  is  "^ 
a  stranger  in  the  country — an  alien,  without  a  fixed  home — a  so- 
journer wherever  she  goes,  awaiting  some  favorable  event,  that  may 
invite  her  back  to  the  land  from  whence  she  has  been  driven.  Un- 
der such  circumstances,  we  think  that  her  coming  into  this  State  from 
New  York  cannot  afi:ect  her  rights,  or  deprive  her  of  any  privileges 
to  which  she  would  have  been  entitled  if  she  had  come  immediately 
from  St.  Domingo  to  Baltimore. 
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This  cannot  well  be  distinguished  from  the  case  oiDe  Fontaine  vs. 
De  Fontaine^  decided  in  this  Court  at  the  June  Term,  1818,  In  that 
case,  M.  and  Madame  De  Fontaine  were  driven  from  St.  Domingo 
by  an  insurrection  of  the  negroes.  He  fled  to  the  Island  of  Cuba 
with  his  two  slaves,  the  petitioners,  and  she  to  Baltimore  with  her 
infant  son.  In  the  year  1805,  he  sent  the  two  slaves  to  his  wife  and 
son  in  Baltimore.  In  1808,  Madame  De  Fontaine  returned  to  St. 
Domingo,  leaving  her  son,  and  the  two  slaves,  whom  she  put  into  the 
hands  of  Bonard,  under  an  agreement,  that  they  should  be  consid- 
ered as  a  pledge  for  the  return  of  a  sum  of  money  that  he  had  ad- 
vanced to  her,  and  which  she  did  remit.  After  she  had  gone,  the 
negroes  filed  their  petition  for  freedom  in  the  Court  of  Oyer  and 
Terminer,  &c.  in  Baltimore,  where  it  was  adjudged,  that  they  were 
not  entitled  to  their  freedom ;  and  on  an  appeal  to  this  Court,  the 
judgment  wa^  affirmed. 

In  the  course  of  his  argument,  the  counsel  for  the  appellants 
read,  from  Bains'  History  of  the  Wars  of  the  French  Revolution,  an 
extract  of  a  decree  of  the  National  Convention  of  the  25th  of 
April,  in  the  second  year  of  the  French  Republic,  "  which  declares^ 
that  negro  slavery,  in  all  the  colonies,  is  abolished,''  and  earnestly 
contended,  that  as  that  decree  was  passed  before  the  defendant  was 
driven  from  St.  Domingo,  the  petitioners  were  thereby  liberated, 
and  no  longer  remained  the  slaves  of  their  former  owner.  But  as 
foreign  laws  are  facts,  which,  like  other  facts,  must  be  proved  before 
they  can  be  received  as  evidence  in  Courts  of  justice,  the  decree  of 
the  National  Convention  must  be  considered  as  not  in  the  case,  not 
being  proved  in  any  other  way  than  by  the  book  from  which  it  was 
read,  and  no  attempt  to  obtain  an  authentication  of  it  appearing  to 
have  been  made.  It  is  not,  therefore,  necessary  to  inquire,  what 
*  would  be  the  eflTect  of  that  decreei,  if  it  was  properly  be- 
""      fore  us.  Judgment  affirmed,  (a) 

(a)  The  case  of  De  Fontaine  et  al.  vs.  De  Fontaine^  by  Bonard  his 
guardian,  in  this  Court  at  June  Term,  1818,  and  referred  to  in  the 
preceding  case,  was  an  appeal  from  the  Court  of  Oyer  and  Terminer, 
&c.  lor  Baltimore  County.  It  was  a  petition  for  freedom  preferred 
by  the  appellants,  and  the  case  was  submitted  to  the  Court  below 
upon  this  stat^ement  of  facts,  viz : 

That  M.  and  Madame  De  P'ontaine,  the  lawful  parents  of  Faustin 
De  Fontaine,  the  defendant,  a  minor,  were  driven  from  their  estate 
in  the  Island  of  St.  Domingo,  by  an  insurrection  of  the  negroes  j 
and  being  in  different  parts  of  the  island  at  the  moment  of  the 
insun-ectiou,  the  husband  fled  to  St.  Jago,  in  the  Island  of  Cuba,* 
carrying  with  him  his  two  slaves,  the  present  petitioners,  whilst  the 
wife  tied  to  Baltimore  with  their  only  child  and  heir,  the  present 
defendant.  That  towards  the  latter  end  of  the  year  1805,  De  Fon- 
taine, the  father,  in  consequence  of  the  persecution  of  the  French 
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iDhabitants  in  the  Island  of  Gaba,  found  himself  compelled  to  leave 
that  country,  and  being  a  military  man,  joined  the  French  army 
under  Ferrand,  at  St.  Domingo,  in  hopes  of  recovering  his  former 
possessions  by  arms.  That  at  his  departure,  it  not  being  possible  to 
take  them  with  him,  he  shipped  the  petitioners  to  his  wife  and  child^ 
in  Baltimore,  where  they  arrived  in  1805,  and  have  since  continued. 
That  Madame  De  Fontaine  was  frequently  desirous  of  leaving  this 
State  to  join  her  husband,  and  at  one  period  was  on  the  point  of 
doing  so,  with  her  child  and  the  petitioners,  but  learnt  at  that 
moment  that  St.  Domingo  was  besieged  by  the  blacks,  and  that  her 
husband  had  fallen  a  sacrifice  to  the  war.  That,  at  length,  in  No- 
vember, 1806,  finding  herself  and  family  without  the  means  of  exist- 
ence, she  left  this  place  for  St.  Domingo,  in  hopes  of  collecting  the 
little  property  her  husband  might  have  died  possessed  of  at  that 
place,  where  she  now  resides.  That  at  her  departure,  not  finding 
herself  possessed  of  a  sufficiency  to  pay  her  son's  and  the  petitioners^ 
passage,  and  that  by  the  death  of  her  husband  she  had  lost  all  hope 
of  recovering  his  fortune  for  her  son,  she  determined  on  putting  him 
to  school  three  or  four  years,  and  then  binding  him  to  a  trade.  That 
for  the  purpose  of  accomplishing  this  object,  as  her  only  means,  she 
left  the  petitioners,  who  are  the  defendant's  property,  in  care  of  a 
certain  Mr.  Bonard,  her  agent,  in  order  that  they  might,  by  their 
services,  a£ford  him  the  conveniences  of  washing  and  clothing,  and 
by  their  wages  support  their  other  erpenses.  That  Bonard,  in  pur- 
suance of  Mrs.  De  Fontaine's  direction,  placed  the  defendant  during 
three  or  four  years  at  school,  both  in  Philadelphia  and  Baltimore^ 
and  in  December,  1814,  bound  him  an  apprentice  for  three  years,  (at 
the  end  of  which  period  he  will  be  of  age,)  to  Mr.  Glasgow,  cord- 
wainer  of  Baltimore,  who  in  consideration  of  the  period  when  he 
was  bound,  it  being  during  the  war,  refused  taking  him,  without  a 
fee  of  fifty  dollars,  and  Bonard  paying  all  expenses,  except  his  shoes 
and  board,  which  have  been  paid  out  of  the  wages  of  the  petitioners. 
That  Bonard  has  the  instructions  of  the  mother  to  ship  her  child 
and  the  petitioners  to  her  at  St.  Domingo,  as  soon  as  her  son's 
apprenticeship  is  terminated,  or  sooner  if  his  time,  can  be  purchased. 
That  Madame  De  Fontaine,  not  being  able  to  pay  the  debts  she  had 
contracted  in  Baltimore,  or  the  price  of  her  passage,  Bonard,  from 
motives  of  humanity,  advanced  her  money  sufficient  for  the  purpose ; 
and  that  Bonard,  expressing  some  apprehension  for  the  payment  of 
bis  money,  Madame  De  Fontaine  agreed  that  the  petitioners  should 
be  considered  as  a  pledge  for  the  remission  of  his  money  to  him  from 
St.  Domingo ;  which  has  been  done.  That  Faustin  De  Fontaine,  the 
defendant,  is  the  only  legitimate  heir  of  his  parents,  and  was  alone 
entitled  to  the  petitioners  at  the  death  of  his  parents ;  provided, 
they  should  not  be  considered  by  this  Coiu-t  as  emancipated  by  the 
laws  of  this  State.    Upon  this  statement,  judgment  was  rendered 


76  DAVIS  vs.  JACQUm  &  POMERAIT.— 5  H.  &  J. 

for  the  defendant  in  the  Court  below,  and  the  case  was  brought  by 
appeal  to  this  Court. 

It  was  argued  before  Buchanan,  Eable,  Johnson,  Mabtin, 
and  Dorset,  JJ.  by  Raymond^  for  the  appellants,  and  by  Martin^ 
{Attorney-General,)  for  the  appellee,  who  cited  Be  Kerlegand  t8. 
JV%ro  Hector^  3  H.  &  McH.  185. 

The  CoiTBT  of  Appeals  affirmed  the  judgment  of  the  Court 
below. 


100        •  COURT  OF  APPEALS,  JUNE  TERM,  1820. 

Davis  vs.  Jacquin  &  Pomebait. 

Whether  the  owner  of  a  slave  has  been  a  sojourner  in  Pennsylyania  with 
such  slave,  and  has  sent  him  away  within  six  months,  within  the  mean- 
ing of  the  statute  of  that  State  of  1780,  ch.  870,  are  facts  to  be  left  to 
the  jury. 

Where  the  laws  of  this  State,  and  of  any  other,  differ,  the  Court  here  is 
bound  to  administer  the  former,  (a) 

If  a  slave,  belonging  to  a  citizen  of  this  State,  should  be  declared  free  by 
the  judgment  of  a  Court  of  competent  jurisdiction  in  Pennsylvania, 
when  he  would  not  be  entitled  to  freedom  under  the  laws  of  this  State — 
^li^re— Whether  such  judgment  would  be  binding  here? 

By  the  Act  of  1708,  ch.  101,  the  disabilities  of  infancy  are  not  removed, 
except  in  the  particular  cases  therein  expressly  provided,  (b) 

A  female  under  the  age  of  21,  cannot  dispose  of  her  personal  property, 
though  entitled  to  the  possession  of  it  at  16.  (b) 

Appeal  from  Baltimore  City  Court  from  a  judgment  in  that  Court, 
on  a  petition  for  freedom.  The  petitioner,  (the  appellant,)  claimed 
his  freedom  under  the  laws  of  Pennsylvania;  and,  to  support  his 
olaim,  proved  to  the  jury,  that  he  was,  in  September,  1813,  the  prop- 
erty of  Miss  Eleanor  Davidson,  who  was  the  step-daughter  of  J. 
Pinkney,  and  lived  and  resided  in  his  family,  in  Baltimore.  That  on 
the  23d  of  September,  1813,  Pinkney  removed  to  Carlisle,  in  Penn- 
sylvania, where  he  has  resided  ever  since.  That  Miss  Davidson 
went  with  Pinkney  to  Carlisle,  when  he  moved  his  family  there,  and 
lived  with  him  about  two  years  before  she  returned  to  this  State. 
That  at  the  time  Pinkney  moved  to  Carlisle,  he  took  with  him  the 
petitioner,  and  kept  him  there,  as  a  servant  in  his  family,  until  the 

(a)  Affirmed  in  Oardiner  vs.  Lewis^  7  GUI,  395,  and  Smith  vs.  McAtee,  27 
Md.  438. 

(b)  Cited  in  Bowers  vs.  State,  7  H.  &  J.  86*,  Fridge  vs.  State,  3  G.  &  J.  115; 
McKim  vs.  Handy,  4  Md.  Ch.  237,  and  Greenivood  vs.  Greenwood,  28  Md.  385; 
See  Rev,  Code,  Art.  52,  sec.  1;  Art.  50,  sec.  180;  Act  of  1882,  c.  15. 
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24th  of  Febraary,  1814,  when  he  was  sent  back  to  Baltimore  ti-om 
Carlisle,  and  in  1818  was  sold  to  the  dei'eudauts  by  B.  Casey,  the 
figent  of  Miss  Davidson,  and  after  she  had  arrived  at  the  age  of  21 
jears.  The  petitioner  further  offered  in  evidence  two  Acts  of  the 
Legislature  of  Pennsylvania,  to  wit,  the  Acts  of  1780,  c.  870,  and  of 
1788,  c.  1,334.  The  defendants  then  proved  to  the  jury,  that  Miss 
Davidson,  at  the  time  she  went  to  Carlisle  with  Pinkney,  was  under 
the  age  of  21  years;  being  only  17  years  old;  that  she  then  held, 
and  now  holds,  real  and  personal  property  in  this  State,  and  is  a 
Dative  thereof.  That  she  has  a  number  of  relations  residing  in  this 
State;  and  has  alternately  resided  in  Pennsylvania,  and  in  this 
State,  since  her  first  removal  to  Carlisle,  and  has  spent  two  winters 
in  Annapolis  since  1813.  That  she  was  never  consulted  on  the  peti- 
tiouer's  being  carried  to  Pennsylvania,  and  never  gave  her  consent, 
or  any  authority  to  Pinkney,  or  any  other  person,  to  carry  the  peti- 
tioner to  that  St«te.  The  petitioner,  by  *  his  counsel,  then 
prayed  the  Court  to  instruct  the  jury,  that  upon  the  whole  ^^* 
matter,  as  above  stated  in  evidence,  he  was  entitled  to  his  freedom. 
Bat  the  Court,  [Bbige,  C.  J.  and  M'Mechen,  A.  J.]  reftised  to  give 
the  instruction,  but  gave  the  jury  the  following  direction : — ^That  if 
they  should  be  of  opinion  that  Miss  Eleanor  Davidson  was  under  21 
years,  and  a  sojourner  in  the  family  of  Pinkney,  her  father-in-law,  in 
Pennsylvania,  and  sent  the  petitioner  back  to  this  State  within  six 
months  from  the  time  of  carrying  him  to  PeiHisylvania,  they  ought 
to  find  a  verdict  for  the  defendants ;  or,  if  they  should  be  of  opinion, 
that  Pinkney,  without  the  consent  or  authority  of  Miss  Davidson, 
and  during  her  infancy,  carried  the  petitioner  to  Pennsylvania,  and 
%nt  him  back  to  this  State  within  six  months  thereafter,  they  ought 
also  to  find  a  verdict  for  the  defendants.  The  petitioner  excepted, 
and  the  verdict  and  judgment  being  against  him,  he  appealed  to  this 
Court. 

The  cause  was  argued  before  Buchanan,  Earle,  Johnson,  and 

DOESEY,  JJ. 

Raymondj  for  the  appellant.  The  main  question  is,  whether  Miss 
Davidson,  at  the  age  of  17  years,  was  an  infant,  or  of  full  age,  under 
the  laws  of  this  State.  If  an  infant,  then  it  is  admitted  that  she 
could  do  no  act  to  prejudice  her  property  in  this  slave,  nor  could  the  act 
of  Mr.  Pinkney,  her  step-father,  aflect  her  rights.  The  law  has  been 
^settled.  But  if  she  was  of  full  age,  under  our  Act  of  Assembly, 
so  as  to  have  the  complete  and  absolute  control  of  her  jiroperty,  then 
could  she  make  a  legal  disposition  of  her  slaves,  and  by  consenting 
that  the  petitioner  should  go  to  Pennsylvania  to  reside,  did  such  an 
^t  as,  under  the  laws  of  that  State,  entitles  him  to  his  freedom ; 
and  any  right  which  the  petitioner  may  have  acquired  in  Pennsyl- 
vania will  be  recognized  bv  this  Court.  Negro  David  vs.  Porter^  4 
JJ.  *  McH.  418. 
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•  Pinkney^  for  the  appellees.  The  Act  of  1796,  ch.  67,  a.  7, 
^^^  is  in  the  disjunctive,  and  gives  rise  to  two  qnestions :  1. 
Whether  or  not  Miss  Davidson  was  an  infant ;  and  2.  If  she  was  not  an 
infant,  was  the  petitioner  removed  to  Pennsylvania  without  her  con- 
sent or  authority  ?  The  Act  says,  if  she  wa^  an  infant,  the  law  of 
Pennsylvania  could  not  operate.  She  had  only  a  capacity  to  do  par- 
ticular acts  under  the  age  of  21,  and  must  be  considered  an  infant 
for  all  other  purposes.  A  female  infant  may  take  her  property  at  the 
age  of  16,  but  she  can  do  no  act  to  prejudice  herself.  The  law  guards 
and  protects  her.  Her  general  character  of  infancy  remains  until 
she  is  21 — while  under  that  age,  no  matter  how  many  exceptions  are 
carved  out,  still  she  is  an  infant.  The  law  enables  her  to  make  bene- 
ficial contracts,  but  none  to  prejudice  her.  If  then  she  did  consent 
that  the  petitioner  should  be  taken  to  Pennsylvania,  it  cannot  affect 
her.  If  she  is  within  the  exception  of  the  Act  of  1796,  the  laws  of 
Pennsylvania  cannot  apply  to  her.  ^ith  vs.  Williamson^  1  H,  &  J. 
147;  Hancy  vs.  Wctddle,  in  this  Court,  May,  1815;  Mahoney  vs.  Ash- 
ton,  4:H.iS;  McH.  323. 

^  ^  •  Johnson,  J.  The  General  Court,  in  the  case  of  LowevB. 
lUo  Qig^^  decided,  that  a  female,  at  the  age  of  18  years,  could 
not  execute  a  bill  of  sale  of  her  slaves,  (a) 


(a)  Lowe  vs.  Oist,  General  Court,  May  Term,  1708.  This  case  came  up  on 
«  writ  of  error  to  Prince  George's  County  Court,  and  was  an  action  of  re- 
plevin, brought  by  the  plaintiff  in  error,  for  a  negro  slave  named  Charles.  The 
defendant  pleaded  nan  cepU  and  property,  and  issues  were  joined.  At  the 
trial  the  plaintiff  offered  in  evidence  a  deed  of  indenture,  dated  the  2dd  of 
August,  1774,  executed  by  Harry,  Ann,  and  Mary  Ann  Lowe,  to  Enoch 
Magruder  and  Michael  Lowe,  and  duly  acknowledged  and  recorded,  whereby, 
in  consideration  that  Magruder  and  Lowe  had  engaged  and  undertaken  to 
pay  and  satisfy  to  several  creditors  of  Harry,  Ann  and  Mary  Ann  Lowe, 
and  in  consideration  of  live  shillings  current  money,  they,  in  order  to  secure 
and  save  harmless  and  keep  indemnified  Magruder  and  Lowe,  conveyed  and 
transferred  to  them  certain  parcels  of  land,  and  several  negro  slaves,  and 
amongst  others  the  negro  slave  mentioned  in  the  declaration  in  this  cause; 
covenanting,  that  Magruder  and  Ix)we,  their  heirs,  &c.  might  enter  into  and 
take  possession  of  the  lands  and  negroes,  or  any  of  them,  and  the  same,  or 
any  of  them,  to  sell  and  dispose  of  at  private  or  public  sale,  and  when  sold, 
convey  and  transfer  to  the  purchaser,  &c.  It  was  admitted  by  the  parties, 
that  the  negro  slave  named  Charles  was,  at  the  execution  of  the  indenture, 
the  property  of  Mary  Ann  Lowe,  and  that  after  the  execution  of  the  said 
indenture  she  intermarried  with  John  Gist,  the  defendant;  and  that  she  was, 
at  the  time  of  the  execution  of  the  said  indenture,  under  the  age  of  twenty- 
one  years,  and  above  the  age  of  sixteen  years.  The  plaintiff  then  prayed 
the  direction  of  the  Court  to  the  jury,  that  if  the  said  Mary  Ann  Lowe,  at 
the  time  of  the  execution  of  the  said  indenture,  was  above  the  age  of  sixteen 
years,  although  she  was  under  the  age  of  twenty-one  years,  that  the  said 
indenture  was  good  and  available  in  law  to  pass  the  said  negro  slave  named 
Charles,  and  that  said  indenture  could  not  be  avoided  by  her,  or  those 
claiming  under  her,  on  account  of  the  non-age  aforesaid.    But  the  County 
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♦DoKSEY,  J.  cited  Stewart  vs.  Oakes,  decided  in  this  (.^ourt   ^^^ 
under  the  laws  of  Virginia,  (a)  1U7 

Court,  [Stone,  C.  J.]  refused  to  give  this  direction;  but  directed  the  jury, 
that  if  they  were  of  opinion  that  Mary  Ann  Lowe,  at  the  time  of  the  eze- 
cntion  of  the  indenture,  was  under  the  age  of  twenty-one  years,  and  above 
the  age  of  sixteen  years,  that  then  the  indenture,  in  point  of  law,  was 
voidable  by  her,  and  that  she,  after  her  full  age,  and  before  her  intermar- 
riage, and  that  she  and  her  husband  after  her  intermarriage,  might  legally 
aToid  it,  if  it  had  not  been  confirmed  by  her  after  her  coming  of  age,  or  by 
her  husband  after  their  intermarriage.  To  this  opinion  the  plaintiff  excepted  \ 
and  the  verdict  and  judgment  being  for  the  defendant,  the  present  writ  of 
error  was  brought  by  the  plaintiff. 

KUty^  Nicholls,  and  Buchanan^  for  the  plaintiff  in  error. 

Key  and  Skaaff^  for  the  defendant  in  error. 

The  General  Coxtrt  affirmed  the  judgment  of  the  County  Court. 

(a)  Stewart  vs.  Oakes,  Court  of  Appeals,  December  Term,  1818.  It  was  an 
appeal  from  the  Court  of  Oyer  and  Terminer,  &c,  for  Baltimore  County, 
from  a  judgment  rendered  in  that  Court  on  a  petition  preferred  by  the 
present  appellee,  claiming  his  freedom  because  of  his  having  been  removed 
by  the  defendant,  (the  appellant,)  from  this  State  into  the  State  of  Virginia, 
and  thence  imported  into  this  State.  There  was  a  verdict  for  the  petitioner, 
subject  to  the  opinion  of  the  Court  on  the  following  case,  viz.  It  is  admitted 
that  negro  Robert,  the  petitioner,  was  the  slave  of  the  defendant,  who  is  a 
citizen  of  this  State,  and  resided  therein  prior  to  the  10th  of  January,  1783, 
and  has  resided  there  ever  since.  That  he  owns  a  stone  quarry  in  the  State 
of  Virginia,  where  he  has  been  in  the  habit  of  taking  the  petitioner,  for  the 
parpose  of  working  in  the  quarry,  for  a  number  of  years  past,  four  or  five 
weeks  in  the  spring  of  every  year,  making  the  time  of  the  petitioner's  being 
in  Virginia,  in  the  whole,  upwards  of  one  year.  The  defendant  never  re- 
sided in  Virginia,  except  for  the  purpose  of  quarrying  stones  as  aforesaid, 
and  always  returned  to  this  State,  (where  his  family  constantly  remained,) 
as  soon  as  he  got  a  sufficient  number  of  stones  to  supply  his  manufactory  at 
Baltimore.  That  the  record  annexed,  contains  a  true  and  just  copy  of  the 
laws  of  Virginia  relative  to  slaves;  and  that  the  petitioner  never  applied  to 
any  Court  of  record  or  competent  tribunal  in  Virginia,  for  the  purpose  of 
obtaining  his  freedom  under  the  laws  of  that  State.  The  petitioner  was 
always  brought  back  to  this  State  by  the  defendant  without  being  compelled 
thereto  by  any  force  or  violence;  and  that  the  several  times  hereinbefore 
mentioned,  in  which  the  petitioner  remained  in  Virginia,  were  subsequent 
to  the  passage  of  the  above  mentioned  law  of  Virginia.  The  petitioner  was 
taken  by  the  defendant  in  the  month  of  March,  1804,  to  said  quarry,  for  the 
purpose  of  quarrying,  and  remained  there  until  the  month  of  August  fol- 
lowing, when  he  returned  to  this  State,  where  he  continued  about  two 
weeks,  and  again  returned  to  Virginia,  and  remained  working  at  the  quarry 
until  November  following,  when  he  again  came  back  to  this  State. 

By  the  law  of  Virginia,  referred  to  in  the  above  statement,  passed  on  the 
nth  of  December,  1792,  ch.  103,  s.  2,  ''  Slaves  which  shall  hereafter  be 
brought  into  this  commonwealth,  and  kept  therein  one  whole  year  together, 
or  so  long  at  different  times  as  shall  amount  to  one  year,  shall  be  free. ''  By 
the  fourth  section,  it  is  provided,  '*  that  nothing  in  this  Act  contained  shall 
he  construed  to  extend  to  travellers,  and  others,  making  a  transient  stay, 
and  bringing  slaves  for  necessary  attendance,  and  carrying  them  out  again.  ^' 
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DoKSEY,  J.  delivered  the  opinion  of  the  Court.  [After  recapitu> 
lating  the  facts,  he  proceeded :]  The  Court  below  gave  the  two  fol- 
lowing hypothetical  directions  to  the  jury,  that  if  they  should  be  of 
1  nfi  <>pii^i^"j  that  Miss  •  Davidson  was  under  twenty-one  years  of 
*^"  age,  and  a  sojourner  in  the  family  of  Pinkney,  (her  father-in- 
law,)  in  Pennsylvania,  and  sent  the  petitioner  back  to  this  State 
within  six  months  from  the  time  of  canying  him  to  Pennsylvania^ 
they  ought  to  find  for  the  defendants ;  or  if  they  should  be  of  opinion 
that  Pinkney,  without  the  consent  or  authority  of  Miss  Davidson, 
and  during  her  infancy,  carried  the  petitioner  to  Pennsylvania,  and 
sent  him  back  to  this  State  within  six  months  thereafter,  they  ought 
to  find  a  v^erdict  for  the  defendants. 

By  referring  to  the  statutes  of  Pennsylvania,  to  wit,  the  tenth  sec- 
tion of  the  Act,  entitled,  <<An  Act  for  the  gradual  abolition  of 
slavery,''  passed  in  the  year  IfSlO,  ch.  870,  and  the  second  section  of 
the  Act,  entitled,  ^^  An  Act  to  explain  and  amend  an  Act,  entitled. 
An  Act  for  the  gradual  abolition  of  slavery,"  passed  in  the  year  1788, 
ch.  I,3t34,  it  will  be  found,  that  the  Legislature  of  that  State  have, 
by  express  words  declared,  that  the  domestic  slaves  of  i>er8ons,  so- 
journing in  that  State,  shall  not  be  emancipated  from  bondage,  pro- 
vided such  slaves  be  not  alienated  or  sold  to  any  inhabitant  of  that 
State,  nor  retained  in  the  State  longer  than  six  months.  Whether 
Miss  Davidson  was  a  sojourner  in  Pennsylvania  during  the  time  the 
petitioner  remained  there,  and  if  she  was,  whether  the  petitioner 
was  sent  back  to  this  State  within  six  months  after  being  carried 
into  Pennsylvania,  were  facts  proper  for  the  consideration  of  the 
jury,  and  were  by  the  Court  referred  to  their  determination.  And  if 
such  were  the  facts,  the  petitioner  can  have  no  claim,  under  the  laws 
of  Pennsylvania,  to  his  freedom.  And  as  the  Court  below  did  so 
declare,  they  did  not  err  in  the  direction  first  given  by  them  to  the 
jury. 

Ijet  us  now  examine  whether  the  other  opinion  was  erroneous. 

The  seventh  section  of  the  Act  of  Assembly  of  this  State,  enti- 
tled, ^^An  Act  relating  to  negroes,  and  to  repeal  the  Acts  of  Assem- 
bly therein  mentioned,"  passed  in  the  year  1796,  ch.  67,  declares, 
*'  that  if  any  negro,  or  other  slave,  hath  been,  or  may  hereafter  be, 
carried  out  of  this  State  by  an  executor,  administrator  or  guardian, 


The  Court  of  Oyer  and  Terminer,  &c.  [Dorset,  C.  J.]  gave  judgment 
on  the  case  stated  for  the  petitioner.  From  which  the  defendant  appealed 
to  this  Ck)urt. 

The  case  was  argued  here  before  Chase,  C.  J.,  Buchanan,  Nicholson, 
Earle,  and  Johnson.  JJ.  by  Purviance^  for  the  appellant,  and  T.  Buchanan, 
for  the  appellee. 

The  Court  of  Appeals  affirmed  the  judgment  of  the  Court  of  Oyer  and 
Terminer,  &c. 
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or  by  any  other  person  or  persons,  during  the  infancy,  or  without 
the  consent  or  authority  of  the  real  owner  or  proprietor  of  such 
negro,  or  other  slave,  it  shall  and  may  be  lawful  for  such  •  pro- 
prietor  or  owner,  at  any  time  thereafter,  to  bring  said  negro,  *  ^^ 
or  other  slave,  into  this  State  again,  and  have  and  enjoy  the  said 
negro  or  other  slave  as  his  prox)erty."  This  Act,  therefore,  most  ex- 
plicitly declares,  that  the  right  of  an  infant,  in  his  negro  slave,  shall 
not  be  divested  by  his  being  carried  out  of  the  State  by  any  person 
whatever.  This  being  the  law,  it  would  be  useless  to  consider,  what 
would  be  the  operation  of  the  laws  of  Pennsylvania  in  such  a  case. 
If  the  legislative  enactments  of  this  State  and  another  State  should 
difler,  it  cannot  be  made  a  question  here  which  shall  prevail.  Where 
there  is  no  constitutional  barrier,  we  are  bound  to  obser\^e  and  en- 
force the  statutory  provisions  of  our  own  State.  What  would  have 
been  the  legal  effect  of  a  judgment  rendered  in  Pennsylvania,  declar- 
ing the  petitioner  to  be  free,  (if  such  a  judgment  had  been  rendered,) 
the  Court  do  not  mean  to  decide. 

It  has  been  urged  by  the  appellant's  counsel,  that  Miss  Davidson 
was  not  an  infant  at  the  time  the  petitioner  was  carried  to  Carlisle 
by  Pinkney,  she  then  being  seventeen  years  of  age,  and  the  legal 
infancy  of  females  ceasing  at  the  age  of  sixteen.    That  the  minority 
of  females  did  not  cease  at  that  age,  under  the  principles  of  the  com- 
mon law,  is  a  proposition  too  clear  for  inquiry.    But  it  is  said,  that 
the  Act  of  1798,  ch.  101,  has  made  an  alteration  in  the  common  law ; 
and  the  appellant,  in  support  of  this  position,  has  relied  on  that  part 
of  the  Act,  which  declares  that  the  Orphans'  Court  shall  appoint 
guardians  to  females  until  the  age  of  sixteen,  or  marriage ;  and  that 
on  the  female  attaini-ng  such  age,  the  guardian  shall  deliver  up  to 
her  all  the  property  of  his  ward,  including  bonds,  and  other  securi- 
ties.    That  this  Act  has  not,  in  terms,  declared,  that  the  infancy  of 
females  shall  cease  at  the  age  of  sixteen,  will  be  admitted;  and  it  is 
difficult  to  conceive  why  the  Legislature,  if  they  intended  to  destroy 
this  important  feature  of  the  common  law,  did  not  pointedly  declare 
their  intention,  instead  of  leaving  it  to  be  inferred  by  reasoning. 
That  such  was  not  their  intention,  with  reference  to  all  females,  is 
most  evident,  because  they  refer  to,  and  acknowledge  the  validity  of 
testamentary  guardianships  created  under  the  statute  of  12  Charles 
II,  ch.  24 ;  and  it  is  well  known  that  parents  under  this  statute  may 
appoint  guardians  to  their  i'emale  children;  until  they  arrive  at  the 
age  of  twenty-one  •  years.    It  may  be  asked,  why  make  this   ^  ^  ^ 
distinction  f    If  the  common  law  principle  operated  unkindly   **^ 
on  the  female  sex,  why  emancipate  a  part  of  them  from  its  disabili- 
ties, and  leave  the  rest  to  suifer  under  its  uncourte^us  restraints ! 
The  object  of  the  law  was  to  enable  an  infant  female,  at  the  age  of 
sixteen,  to  receive  from  her  guardian,  and  take  into  her  possession, 
her  real  and  personal  estate.    So  far  the  law  conferred  on  her  a  new 
capacity,  but  this  capacity  does  not  destroy  the  state  of  legal  miuor- 
6  5  H.  &  J. 
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ity,  because  it  is  consistent  with  it.  While  the  law  given  to  her  the 
power  of  receiving  the  possession  of  her  property,  it  is  silent  as  to 
the  j{/^  dispone^idi,  except  in  the  instance  of  devising  her  i*eal  estate, 
which  she  is  empowered  to  do  at  the  age  of  eighteen.  If  her  infancy 
ceased  at  sixteen  years,  why,  I  pray,  withhold  from  her  the  power  of 
disposing  of  her  lands  by  will  before  eighteen !  If  she  ceases  to  be 
an  infant  at  sixteen,  she  may  immediately  thereafter  convey  her 
lands  by  deed;  and  thus  the  strange  inconsistency  is  introduced, 
that  a  female  h^  legal  capacity  to  convey  her  land  by  deed,  when 
she  is  sixteen  years  of  age,  but  cannot  devise  them  before  she  arrives 
at  the  age  of  eighteen.  Neither  is  the  provision  of  the  Act,  which 
incapacitates  persons  under  the  age  of  eighteen  from  acting  as  ad- 
ministrator, consistent  with  the  notion  of  the  appellant's  counsel. 

It  ha8  been  further  urged,  that  infants  are  bound  to  sue  by  guar- 
dian, and  as  the  guardianship  ceases  at  sixteen,  their  infancy  must 
cease  at  the  same  time,  or  they  are  deprived  of  the  capacity  of  suing. 
This  argument  is  founded  on  a  two-fold  error ;  first,  by  supposing  that 
an  infant  can  only  sue  by  guardian ;  and  secondly,  that  the  guardian 
of  the  person  must  be  the  guardian  o^.  litem.  By  the  common  law, 
infants  were  obliged  to  sue  by  guardian  ^  but  they  were  enabled  by 
the  Statute  of  Westminster  the  2d,  to  sue  by  prochein  amp;  and  the 
guardians  of  the  person,  and  guardians  ad  litem^  are  essentially  dif- 
ferent in  their  creation  and  i)owers.  The  power  of  appointing  the 
latter  is  incident  to  all  Courts,  and  they  are  admitted  by  the  Court 
for  the  particular  suit,  on  the  infant's  personal  appearance,  without 
inquiring  whether  the  person  admitted  is  the  guardian  of  the  pei^son 
of  the  plaintiff.     Coke  Litt.  tit  Soccage^  s.  123,  note  16. 

•  How  far  the  rights  of  Miss  Davidson,  if  she  had  been  • 
*  *  *    adult,  would  have  been  affected  by  the  acts  of  her  father-in- 
law,  the  Court  do  not  mean  to  decide. 

The  Court  are  of  opinion,  that  there  is  no  error  in  the  second 
opinion  delivered  by  the  Court  below.  Judgment  affirmed. 


COURT  OF  APPEALS,  JUNE  TERM,  1820. 
Negro  Claba  vs.  Meagher. 

Under  the  Act  of  Assembly  of  Delaware  of  1797,  ch.  124,  a  deed  of  manu- 
mission, to  be  valid,  must  be  attested  by  the  subscribing  witness,  in  the 
presence  of  the  grantor,  though  it  is  not  necessary  that  that  fact  should 
appear  by  the  certificate  of  the  attestation  itself:  it  may  be  proved  by 
evidence  aliunde. 

Appeal  from  Baltimore  City  Court  from  a  judgment  rendered  on 
a  petition  for  freedom,  dismissing  the  i>etitLon.  At  the  trial  the 
petitioner,  by  his  counsel,  offered  in  evidence  a  deed  of  manumission 
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'executed  by  Prettymau  Boyce,  of  Sussex  County,  in  the  State  of 
Delaware,  on  the  12th  of  October,  1801,  in  which  he  stated  that  he 
^t  free  from  bondage  his  negro  Carsy,  daughter  of  Annes,  who 
was  bom  in  1794,  to  be  free  as  above  when  she  comes  to  be  18  years 
of  age.  The  deed  was  signed,  sealed  and  delivered,  in  the  presence 
of  Asahel  Phelps  and  Daniel  Baker,  the  former  of  whom,  on  the  18th 
of  November,  1801,  in  a  Court  of  Common  Pleas  held  for  Sussex 
County,  "  made  oath,  in  due  form  of  law,  that  he  saw  the  grantor 
, sign,  seal  and  deliver,  the  deed;  that  he  subscribed  his  name  to  it 
as  a  witness,  and  saw  Daniel  Baker  subscribe  his  name  as  another 
witness."  The  copy  was  certified  by  the  recorder  of  Sussex  County 
to  be  a  true  one  taken  from  the  record  thereof  remaining  on  the 
rolls  office  for  the  said  county.  It  was  also  certified  by  the  secretary 
of  Stat<e  of  Delaware,  that  the  person,  a  copy  of  whose  name  is  sub- 
scribed to  the  certificate  of  the  proof  of  the  execution  of  the  deed 
of  manumission,  was  at  the  date  thereof  Prothonotary  of  the  Court 
of  Common  Pleas  of  the  State  of  Delaware;  and  that  the  person 
whose  name  is  subscribed  to  the  certificate  of  the  copy  of  the  rolls, 
&c.  was  and  is  recorder  Of  deeds  in  and  for  Sussex  County.  It  was 
also  certified  by  the  Chief  Justice  of  the  Court  of  Common  Pleas  of 
said  State,  that  the  attestation  by  the  recorder  of  deeds,  &c.  is  in 
due  form,  and  by  the  proper  officer.  There  was  also  the  certificate 
-of  the  secretary  of  State  of  Delaware,  that  the  person  who  certified 
as  Chief  Justice,  &c.  was  such,  &c.  And  the  certificate  of  the 
Prothonotary  of  the  Court  of  Common  •  Pleas  of  New  Castle  -|  -| « 
County,  that  the  person  who  certified  as  Chief  Justice,  &c.  •*  •*  -^ 
was  such,  &c.  It  was  admitted  that  the  petitioner  is  the  person 
mentioned  in  the  deed  of  manumission.  The  Act  of  Assembly  of 
Delaware,  which  authorized  the  executing  deeds  of  manumission  of 
slaves,  passed  on  the  18th  of  January,  1797,  ch.  124;  and  those  parts 
of  the  Act  which  are  material  in  this  case  are  as  follows:  Section 
2.  ^*That  all  and  every  manumission  of  any  negro  or  mulatto  slave 
shall  be  in  writing,  and  signed  and  sealed  by  the  master  or  mistress 
Qiauumitting  such  slave,  and  shall  be  attested  and  subscribed,  in 
the  presence  of  such  master  or  mistress,  by  one  or  more  competent 
and  credible  witnesses,  or  else  such  manumission  shall  be  utterly  void 
and  of  none  eifect."  Section  3.  ^<  That  it  shall  and  may  be  lawful 
for  any  master  or  mistress  named  in  such  manumission,  which  shall 
be  signed,  sealed,  attested  and  subscribed,  as  aforesaid,  in  his  or  her 
proper  person,  or  by  his  or  her  attorney  for  that  purpose  appointed, 
to  appear  before  the  Supreme  Court,  or  before  the  Court  of  Common 
Pleas,  or  before  the  Chancellor,  or  any  Judge  or  justice  of  the  peace 
in  the  county  in  which  such  master  or  mistress  reside,  at  any  time 
alter  the  execution  of  such  manumission,  and  acknowledge  that  such 
manumission  is  the  act  or  deed  of  such  master  or  mistress;  and  in 
case  such  master  or  mistress  be  dead,  or  cannot  appear,  it  shall  and 
may  be  lawful  for  any  one  or  more  of  the  witnesses,  who  attested 
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and  subscribed  such  manumission,  to  hB  brought  before  the  Supreme 
Court,  or  Court  of  Common  Pleas,  or  before  the  Chancellor,  or  any 
Judge  or  justice  of  the  peace,  which  witness  or  witnesses  shall  be 
examined  upon  oath,  or  affirmation,  to  prove  the  execution,  and  their 
attestation  and  subscription  of  the  manumission  then  produced; 
whereupon  the  clerk  or  pix)thonotary  of  the  said  Court,  under  his 
hand,  and  the  seal  of  his  office,  or  the  said  Chancellor,  Judge,  or 
justice  of  the  peaee,  under  his  hand  and  seal,  shall  certify  such 
acknowledgment  or  proof  upon  the  back  of  the  manumission  a^ 
aforesaid,  within  the  year,  when  the  same  was  made  and  by  whom; 
and  every  such  manumission,  so  acknowledged  or  proved,  shall  be 
recorded  in  the  office  for  recording  of  deeds,  after  the  execution 
thereof,"  &c. 

The  case  was  argued  in  this  Court  before  Buchanan,  Eable^ 
1 1 Q  Johnson,  and  Dobsey,  JJ.  by  •  Raymond^  for  the  appellant, 
****   and  R,  Johnson^  for  the  appellee. 

DoESEY,  J.  delivered  the  opinion  of  the  Court.  The  only  ques- 
tion in  this  case  is,  whether  the  paper  produced  and  offered  in  evi- 
dence by  the  appellant  is  legal  evidence  of  his  title  to  freedom  f 
And  the  solution  of  this  question  depends  on  the  Act  of  Assembly 
of  the  State  of  Delaware,  passed  in  the  year  1797,  ch.  124.  (He  here 
read  the  sections  before  set  forth.) 

The  language  of  the  Act  is  imperative,  that  the  subscribing  wit- 
ness or  witnesses  shall  attest  the  deed  of  manumission  in  the  presence 
of  the  grantor.  If  such  attestation  is  not  made,  the  deed  is  inopera- 
tive. The  Court  do  not  consider  it  necessary  that  the  witnesses 
should  certify,  by  their  attestation,  that  they  did  attest  the  deed  in 
the  presence  of  the  grantor,  but  the  fact  must  be  proved,  if  capable 
of  proof;  and  it  is  capable  of  being  proved,  if  the  witnesses  are 
alive ;  and  as  it  does  not  appear  by  the  record  that  they  are  dead, 
there  can  be  no  presumption  in  favor  of  the  deed.  Croft  vs.  Fawlet^ 
2  Strange,  1109;  BHce  vs.  Smith,  WilWs  Rep.  1. 

The  proof  made  by  the  subscribing  witness,  before  the  Court  of 
Common  Pleas  held  for  Sussex  County,  does  not  establish  the  point 
that  the  witness  did  attest  the  deed  in  the  presence  of  the  grantor. 
He  proves  that  he  saw  the  grantor  sign,  seal,  and  deliver  the  deed, 
and  that  he  subscribed  hLs  name  thereto  as  a  witness;  and  this  proof 
is  perfectly  consistent  with  the  idea  that  the  witness  did  not  attest 
it  in  the  presence  of  the  grantor.  Judgment  affirmed. 
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M'Laughlin  v8.  Long. 

An  action  on  the  case,  in  nature  of  waste,  can  only  be  brought  by  a  rever- 
sioner or  remainder-man  in  fee  simple,  fee  tail,  for  life,  or  for  years,  (a) 

Appeal  from  Baltimore  County  Couit.  The  appellant,  (the  i)lain- 
tiff  in  the  Court  below,)  brought  an  action  of  trespass  on  the  case 
against  the  appellee,  to  recover  damages  for  an  injury  sustained  by 
the  plaintiff  from  a  tortious  act  of  the  defendant,  in  committing? 
waste  upon  premises  of  which  the  plaintiff  was  a  lessee  for  years. 
A  verdict  was  found  for  the  plaintiff*,  subject  to  the  opinion  of  the 
Court,  upon  the  following  case,  \'iz.  The  plaintiff  had  rented,  for 
•  one  year  only,  the  room  mentioned  in  the  declaration,  where- 
in the  waste  wa«  alleged  to  have  been  committed,  and  held  ^^** 
the  same  as  tenant  only  for  one  year,  and  rented  it  to  the  defendant 
for  two  years.  The  contract  of  renting  to  the  defendant  was  in 
writing,  and  delivered  to  him  at  the  time  it  was  made.  That  said 
room  was  part  of  a  tenement  which  the  plaintiff  had  rented  for  one 
year,  and  held  as  tenant  for  that  time;  and  at  the  period  of  rent- 
ing it  to  the  defendant,  the  plaintiff'  took  upon  himself  the  chance 
<i(  renting  the  same  from  the  owner  of  the  freehold  estate  to  which 
it  belonged,  for  a  second  year.  That  the  defendant  occupied  the 
room  for  nine  months,  and  during  that  time  the  injury  complained 
of  in  the  declaration  was  done.  The  Court  below  gave  judgment 
for  the  defendant,  and  the  plaintiff  api^ealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  Eaele,  and  Johnson,  J  J. 

RaymoTidj  for  the  appellant,  cited  Com.  Dig.  tit.  Action  on  the  Case^ 
(A;)  White  vs.  Wagner ^  4  H.  <k  J.  373;  Poultney  vs.  Holmes,  1  Strange j 
405;  Caghill  vs.  Freelove,  3  Mod.  325;  Walker^ s  Case,  3  Co.  24;  1 
i^aund.  241 ;  West  vs.  Freude,  Cro.  Car.  187 ;  Winn  vs.  White,  2  Blk. 
Sep,  840;  Oreen  vs.  Cole,  3  Saund.  252;  1  Bac.  Ab.  72 ;  and  2  Camp.  11. 

£.  J6%n«07i,  for  the  appellee,  referred  to  Bac.  Ab.  tit.  Waste,  (G.) 
263;  1  Chit.  Plead.  142;  Ooodright  vs.  Peters,  8  JEast,  190;  2  Chit. 
PI.  344,  (w.  2;)  2  Saund.  252,  (n.  7;)  3  Saund.  252;  2  Bla.  Rep.  1111 ; 
1  Taint.  183;  4  Taunt.  764;  1  Saund.  323  ft.  (w.  7;)  Bac.  Ab.  tit. 
^Mte,  (J.)  271,  273;  2  Blk.  Com.  178. 

Buchanan,  J.  delivered  the  opinion  of  the  Court.  This  is  an 
appeal  from  the  judgment  of  Baltimore  County  Court  on  a  case 
stated,  in  an  action  on  the  case,  in  nature  of  waste.    [He  here  stated 


(a)  Afiirmed  in  Dickinson  vs.  Baltimore^  48  Md.  589. 
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the  evidence.]  It  is  well  settled  that  an  action  on  the  case,  in  nature 
of  waste,  may  be  brought,  as  well  by  him  in  remainder,  for  life  or 
years,  as  in  fee  or  in  tail.  But  it  has  never  been  held  to  lie  for  one 
who  has  no  interest  either  in  remainder  or  reversion — the  recovery 
being  as  for  an  injury  done  to  the  revereion.  On  no  other  ground 
can  the  action  be  maintained. 

^  'In  this  case  it  cannot  be  pretended  that  the  plaintiff'  had 

**^  any  estate,  either  in  reversion  or  remainder.  He  was  himself 
but  a  tenant  for  one  year,  which  was  disclosed  to  the  defendant  at 
the  time  the  room  was  rented,  to  whom  he  transfeiTed  all  the 
interest  he  had  in  the  premises,  and  nothing  remained  in  him  to- 
be  injured. 

It  is  too  plain  a  case  to  dwell  upon.  Judgment  affirmed. 


CO  PET  OF  APPEALS,  JUNE  TERM,  1820. 
Hudson  vs.  Goodwin. 

If  the  indorser  of  a  promissory  note  has  a  middle  name,  his  indorsement  is 

good,  though  such  name  is  not  set  out  at  length. 
A  blank  indorsement  must  be  filled  up  before  verdict,  or  the  judgment  oil 

it  will  be  bad.  (a) 

Appeal  from  Harford  County  Court.  It  was  an  action  of  as- 
sumpsit brought  by  the  appellee,  as  indorsee  of  a  promissory  note, 
against  the  appellant,  as  maker.  The  declaration  contained  two 
counts,  one  upon  the  note,  stating  it  to  have  been  made  b3^  the  appel- 
lant on  the  18th  of  March,  1813,  aiid  that  he  thereby,  90  days  after 
date,  promised  to  pay  John  E.  Dorsey,  or  order,  8760,  for  value  re- 
ceived ;  that  Dorsey  endorsed  it  to  William  M'Me^heu,  who  en- 
dorsed it  to  the  appellee.  The  other  count  was  for  money  had  and 
received.  The  general  issue  was  pleaded ;  and  at  the  trial  the  plain- 
tiff offered  in  evidence  the  following  promissory  note,  to  wit: 
"8760.  Baltimore,  March  18, 1813. 

Ninety  days  after  date  I  promise  to  pay  Mr.  J  no.  E.  Dorsey,  or 
order,  seven  hundred  and  sixty  dollars,  for  value  received. 

(Signed,)  Jno.  Hudson." 

And  thus  endorsed,  "  Jrw.  £.  Dorsey,^ 

W.  jWMechen, 
Caleb  J).  Goodmn.^^ 

And  gave  evidence  of  the  hand-writing  of  Hudson,  the  drawer, 
and  Dorsey  and  M'Mechen,  the  endorsers ;  and  that  John  Edward 


(a)  Affirmed  in  Day  vs.  Lyon^  6  H.  &  J.  140,  g.  t\;  and  Whiteford  vs.  Burk- 
myer.  1  G.  147.  See  Ringgold  vs.  Tyson,  8  H.  &  J.  172;  Kunkel  vs.  Spooner^ 
0  M(l.  462. 
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Dorsej',  one  of  the  endorsers  of  the  note,  usually  signs  his  name 
John  £.  Dorsey,  and  is  usually  so  called ;  and  that  the  said  endorse- 
ment is  according  to  the  usage  and  custom  of  merchants  in  such 
cases  used  and  approved  of.  The  defendant  objected,  that  the  plain- 
tiff had  not  set  out  the  full  and  true  name  of  John  Edward  Dorsey 
as  aD  endorser,  and  prayed  the  opinion  of  the  Court  and  their  di- 
rection to  the  jury,  that  the  plaintiff  was  not  •  entitled  to  re-  -m-m^ 
cover  in  this  action.  The  Court,  [Hanson  and  Ward,  A.  ^^'^ 
J.]  refused  the  prayer.  The  defendant  excepted,  and  the  verdict 
and  judgment  being  against  him,  he  prosecuted  this  appeal. 

The  case  was  argued  in  this  Court  before  Buchanan,  Eable, 
and  Johnson,  JJ.  by  R.  Johnson^  for  the  appellant,  and  Scottj  Win- 
der, and  Pinkney^  for  the  appellee. 

The  counsel  for  the  appellant  relied  on  the  case  of  Ringgold  vs. 
Tyson,  decided  in  this  Court  at  December  Term,  1810.  Chitty  on 
^«te,  148;  Theed  vs.  Lovell,  2  Stra.  1103;  Lambert  vs.  Oaken,  ILd. 
Raym.  443 ;  More  vs.  Manning,  1  Com.  Rep.  3111 ;  Edie  vs.  Hie  East 
India  Company,  2  Burr.  1227. 

The  appellee's  counsel  referred  to  Chitty  on  Bills,  147,  8 ;  Wilkin- 
son vs.  Nicklin,  2  Dall,  398;  Peacock  vs.  Rhodes,  2  JDoug.  636;  Xewson 
V8.  Thornton,  6  East,  21,  {note,)  and  Dugan  vs.  The  United  States,  3 
Wheat  182. 

BrcHANAN,  J.  delivered  the  opinion  of  the  Court.  There  is  noth- 
ing in  the  objection,  that  the  name  of  John  Edward  Dorsey  is  not 
sufficiently  set  out.  But  the  endorsement  on  the  note,  on  which 
the  suit  was  brought,  appears  to  be  in  blank;  and  though  the  plain- 
tiff might  have  filled  it  up  at  any  time  before  verdict,  yet  not  having 
done  so,  he  is  not  entitled  to  recover.  There  is  no  distinction  between 
this  and  the  case  of  Ringgold  vs.  Tyson,  decided  by  this  Court  at 
December  Term,  1810,  and  we  see  nothing  to  shake  the  authority  of 
that  Ciise.  Judgment  reversed. 


COUKT  OF  APPEALS,  JUNE  TERM,  1820. 
Batturs  vs.  Sellers  &  Patterson. 

Where  commission  merchants  sell  the  goods  of  their  principal,  and  the  pur- 
chaser accepts  from  them  a  bill  of  parcels  stating  him  to  be  the  pur- 
chaser, the  bill  of  parcels  is  a  sufficient  memorandum  of  the  contract, 
within  the  Statute  of  Frauds. 

If  the  fact  be  that  the  sale  is  for  and  on  account  of  the  principal,  such  bill 
of  parcel,  is  sufficient  to  gratify  the  Statute  of  Frauds,  though  the  name 
of  the  principal  does  not  appear  in  it,  and  though  it  be  made  out  in  the 
names  of  the  commission  merchants. 
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The  acceptance  of  such  a  bill  of  parcels  is  a  sufficient  recognition  by  the 
purchaser,  of  the  authority  of  the  commission  merchants  to  sign  his 
name,  (a) 

Appeal  from  Baltimore  County  Court.  The  appellant,  who  was 
the  plaintiflF  in  the  Court  below,  on  the  14th  of  November,  1814,  by 
his  agents,  Appleton  and  Poor,  sold  a  bale  of  broad  cloths  at  Balti- 
more, to  the  defendants,  gave  them  a  pattern  card,  containing  a 
sample  cnt  off  from  one  of  the  pieces  of  cloth  in  the  bale;  and  at  the 
same  time  made  out  and  delivered  to  them  a  bill  of  parcels.  The 
cloths  at  that  time  were  in  Philadelphia,  and  were  to  be  delivered 
when  they  should  arrive;  and  thf  defendants  were  then  to  give 
their  note  at  75  days  in  payment.  The  cloths  arrived  on  the  19th  of 
the  same  month,  and  the  defendants  were  called  upon  to  take  them, 
and  to  give  their  note.  But  the  defendants,  stating  in  their  letters 
to  the  plaintiff's  agents,  that  the  cloths  were  not  of  so  good  a  quality 
a«  they  were  sold  for,  refused  to  accept  them,  or  to  give  their  note, 
and  returned  the  pattern  card  and  bill  of  parcels,  neither  of  which 
were  received  by  the  plaintiff,  or  his  said  agents.  The  cloths  were 
subsequently  resold  by  the  plaintiff's  agents  at  public  auction, 
notice  of  such  sale  having  first  been  given  to  the  defendants.  At 
the  re-sale,  the  cloths  brought  less  than  the  defendants  contracted 
to  give,  by  f  721.25,  and  to  recover  that  sum  this  suit  was  instituted. 

On  this  evidence  the  Court  below,  [Dobsey,  C.  J.  and  Ward,  A. 
J.]  were  of  opinion,  and  so  directed  the  jury,  that  the  plaintiff  was 
not  entitled  to  recover.  The  plaintiff  excepted,  and  verdict  and 
judgment  being  for  the  defendants,  he  appealed  to  this  Court. 

The  cause  was  ar^ed  before  Buchanan,  Earle,  and  John- 
son, J  J. 

Williams^  (Assistant  Attorney -General,)  for  the  appellant,  con- 
tended. 1.  That  the  resale  in  this  case  was  not  a  rescission  of  the 
contract.  Sands  vs.  Taylor,  5  Johns.  Rep.  395 ;  Colvin  vs.  Williams^ 
decided  in  this  Court,  June  Term,  1810.  Mertens  vs.  Adcock,  4  Esp. 
Rep.  251.  2.  That  this  is  an  executory  contract,  and  therefore  not 
within  the  Statute  of  Frauds.  Clayton  vs.  Andrews,  4t  Burr.  2101 ;  1 
Com.  on  Cont.  92.  3.  That  there  was  such  a  memorandum  in  writing, 
(connecting  the  biU  of  parcels  with  the  correspondence  between 
^*^  •  the  parties,)  as  to  be  a  sufficient  compliance  with  the  re- 
quisition of  the  Statute  in  this  particular.  Rxicker  vs.  Commeyer,  1 
Esp.  Rep.  105;  Davw  i&  Buekey  vs.  Harding,  in  this  Court,  June  Term, 
1816.  Saunderson  vs.  Jackson,  2  Bos.  db  PuU.  238,  and  (Note ; ) 
Champion  vs.  Plwnmer,  4  Bos.  dj  PuU.  252,  and  5  Esp.  Rep.  240,  S. 
C;  Coles  YB.   Trecothick,  9  Ves.  249;    Fowlevs.  Freeinayi,  Ibid,  351 ; 


(a)  Cited  in  Osgood  vs.  Leivis^  2  H.  &  G.  522.    See  Battnrs  vs.  Sellers.  6 
H.  &  J.  249. 
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Egertonxs.  MattheicSj  6  Eiistj  308,  (note;)  Emmerson  vs.  Heelu^  2 
Taunt.  47.  4.  That  there  was  a  part,  or  at  least  a  symbolical  delivery 
of  the  article  purchased.  Cooper  vs.  EUton^  7  T.  R.  14;  Klinitz 
vs.  iSttiry,  5  JEJap.  i^cp,  267 ;  Hinde  vs.   TrAt<<'/iOtt«6,  7  IJcwf,  558. 

TTiiider,  for  the  appellees,  cited  Rondeau  vs.  Wyatt,  2  JET.  5i^^  i?ep. 
63;  1  Com.  on  Cont  93;  3  Johns.  Rep.  399;  Xeicl.  on  Cant.  171, 
172, 173. 

Buchanan,  J.  delivered  the  opinion  of  the  Court.  The  question 
presented  for  the  consideration  of  the  Court  is,  whether  there  is  a 
safBcient  memorandum  in  writing  within  the  meaning  of  the  Statute 
of  Frauds,  to  bind  the  defendants?  Which  depends  on  principles 
goveming  analogous  cases,  and  that  have  been  too  long  settled  now 
to  be  shaken.  Ever  since  the  case  of  Simon  vs.  MotivoSy  3  Bun-oics^ 
1921,  the  writing  down  the  name,  by  the  auctioneer,  of  the  purchaser 
of  goods  sold  at  auction,  has  been  deemed  a  sufficient  gratifica- 
tion of  the  statute — the  auctioneer  being  considered  as  the  agent  of 
both  parties.  And  why  is  he  the  agent  of  both  parties  f  He  clearly 
is  the  agent  of  the  seller  of  the  goods,  but  that  does  not  constitute 
him  tbe  agent  of  the  buyer,  nor  is  he  to  be  taken  as  such  on  the 
ground  of  his  being  a  commissioned  or  public  officer.  The  true  reason 
is,  that  the  course  and  manner  of  proceeding  at  sales  by  auction 
being  for  the  auctioneer  to  set  down  the  name  of  the  highest  bidder, 
as  the  purchaser,  together  with  the  price  bid  opposite  to  the  article 
sold,  which  is  universally  known  to  be  the  practice.  The  bidder, 
by  his  bid,  gives  authority  to  the  auctioneer  to  write  down  his  name ; 
and  thus,  as  to  that  individual  transaction,  constitutes  him  his  agent. 
K  that  be  the  true  reason,  (and  it  is  believed  to  be  the  only  one,) 
why  an  auctioneer  is  held  to  be  the  agent  •  of  both  parties,  ^  --  q 
the  same  principle  applies  with  equal,  if  not  with  greater  **" 
force,  to  the  case  under  considemtion,  Apple  ton  and  Poor,  as  the 
agents  and  on  behalf  of  the  plaintiff,  sold  a  bale  of  broad  cloths  to 
the  defendants,  and  at  the  same  time  made  out  and  delivered  to 
them  a  bill  of  parcels,  which  is  headed  with  the  names  of  the  pur- 
chasers and  seller,  as  such  ;  and  the  quantity,  description  and  price 
of  the  cloths,  with  the  terms  of  sale,  are  explicitly  set  out.  After  hav- 
ing entered  into  a  contract  for  the  purchase  of  the  cloths,  the  stand- 
ing by  and  seeing  their  names  written  on  the  bill  of  parcels,  was  a 
tacit  permission  by  the  defendants  to  Appleton  and  Poor  to  write 
their  names ;  and  the  receiving  it  from  them,  after  their  names  were 
80  written,  was  a  recognition  of  their  authority,  and  an  affirmance 
of  their  act  as  agents.  In  the  case  of  a  sale  at  auction,  the  pur- 
chaser does  no  more  than  bid — every  thing  further  is  the  work  of 
the  auctioneer.  In  this  case  the  defendants  did  much  more — they 
first  made  a  contract  of  purchase,  then  stood  by  and  saw  the  bill  of 
parcels  made  out  in  their  names  as  purchasers ;  and  lastly,  accepted 
it  from  Appleton  and  Poor,  and  took  it  home  with  them — which  is 
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surely  equivalent  to  all  that  is  done  at  an  auctioneer's  sale.  What 
is  asserted  in  the  presence  of  a  party  to  a  suit,  and  not  contradicted 
by  him,  is  received  as  evidence  against  him,  on  the  ground,  that  his 
silence  is  an  implied  admission  of  the  truth  of  what  was  said.  And 
on  the  same  principle  the  acquiescence  of  the  defendants,  in  the  writ- 
ing of  their  names  by  Appleton  and  Poor,  in  their  presence,  w^ith 
their  acceptance  of  the  bill  of  parcels,  is  an  implied  acknowledg- 
ment of  the  authority  of  Appleton  and  Poor,  as  their  agents,  to  do 
so,  and  is  equivalent  to  their  having  expressly  directed  Appleton 
and  Poor  to  make  out  a  bill  of  parcels  in  their  names,  which,  it 
must  be  admitted,  would  have  made  them  their  agents  for  that  pur- 
pose. If  therefore  it  is  conceded,  and  it  is  now  too  late  to  be  denied, 
that  the  name  of  a  party  need  not  be  at  the  bottom  of  the  instru- 
ment, but  that  it  is  enough  if  it  is  written  in  any  part  of  it,  there  is 
in  this  case  a  sufficient  signing  by  the  defendants  to  gratify  the 
statute.  We  put  the  pattern  card  out  of  the  case;  it  was  given  to 
the  defendants  before  the  sale,  only  to  enable  them  to  judge  of  the 
quality  of  the  respective  pieces  of  cloth.  The  samples  it  contained 
-  ^^  were  not  to  be  taken  into  the  estimate,  either  of  •  the  quantity 
l^^U  Qj,  priee  of  the  cloths,  and  were  neither  delivered  as  parcels 
of  the  thing  sold,  nor  intended  as  a  symbolical  delivery. 

The  bill  of  parcels  is  not  to  be  considered  as  tjie  contract  itself;  but 
in  the  view  which  has  been  taken  of  the  subject,  is  a  sufficient  memo- 
randum in  writing,  of  the  contract  within  the  meaning  of  the  Statute 
of  Frauds,  to  bind  the  defendants.  ]S^ot  on  the  principle  that  a  com- 
mission merchant,  as  such,  is  to  be  considered  as  the  agent  of  both 
parties,  but  only  under  the  particular  circumstances  of  this  case. 

The  Statute  of  Frauds,  therefore,  being  gratified,  the  sale  by  Apple- 
ton  and  Poor,  as  the  agents  and  on  behalf  of  the  plaintiflT,  must  be 
considered  as  a  sale  by  him ;  and  the  circumstance  that  the  bill  of 
parcels  was  made  out  in  their  names  is  no  objection  to  his  recovery. 

Judgment  reversed^  and  procedendo  awarded. 


COURT  OF  APPEALS,  JUXE  TERM,  1820. 

MoBBiss  VS.  Wills. 

A.  is  Indebted  on  a  promissory  note  which  he  is  unable  to  pay ;  B.  and  C. 
being  equally  indebted  to  A.  agree  to  take  up  A's  note,  by  giving  their 
own,  and  that  each  of  them  should  pay  one-half  of  the  note  so  given 
when  it  became  due.  Under  this  agreement,  B.  draw^s  a  note  in  favor 
of  C.  who  endorses  it,  and  with  this  note  A's  is  taken  up.  If,  when  it 
becomes  due,  B.  the  maker,  pays  the  whole  amount  of  it,  he  may  re- 
cover one-half  from  C.  in  an  action  of  general  indd)itatu8  assumpsit,  it 
not  being  necessary  to  declare  on  the  special  agreement  between  them. 
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Appeal  from  Charles  Gounty  Court.  This  was  an  a€tion  of 
assumpsit.  The  declaration  contained  two  counts,  one  for  money 
paid,  laid  out  and  expended,  by  the  plaintiff  below,  (the  appellee, > 
for  the  defendant,  (the  appellant,)  and  the  other  for  money  lent  and 
advanced.  The  facts  are  fully  stated  in  the  Court's  opinion.  The 
Court  below,  [Johnson,  C.  J.]  instructed  the  jury,  that  the  plaintiff 
was  entitled  to  recover.  The  defendant  excepted ;  and  the  verdict 
and  judgment  being  against  him,  he  prosecuted  this  appeal. 

The  cause  was  argued  before  Buchanan,  Eable,  and  Dorset^ 
JJ. 

Moffruder  and  Chapman,  for  the  appellant,  cited  1  J^^.  Dig.  249. 

Winder  and  Stone,  for  the  appellee,  cited  JExall  vs.  Partridge,  & 
T,  R.  310;  1  Selioyn^s  JY.  P.  65;  Tousaint  vs.  Martinnant,  2  T,  B^ 
104;  Morgan  vs.  Reintzell,  7  Cranch,  273. 

♦  Eable,  J.  delivered  the  opinion  of  the  Court.  John  B.  -  - 
Wills  and  William  Morriss,  the  plaintiff  and  defendant  in  ■^'^* 
this  cause  in  the  Court  below,  were  indorsers  of  a  promissory  note  of 
11,000,  in  the  Farmers'  Bank  of  Maryland,  drawn  by  John  B.  Turner, 
who  became  unable  to  take  it  up.  Being,  by  a  prior  understanding 
between  them,  equally  liable  for  Turner,  they  determined  to  retire 
this  note  by  giving  their  own ;  and  according  to  this  resolution  their 
negotiation  with  the  bank  took  place  on  the  6th  of  November,  1816. 
On  that  day  Wills  signed  a  note  of  $1,000  to  Morriss,  or  order,  for 
value  received,  payable  sixty  days  after  date,  and  negotiable  at  The 
Farmers'  Bank  of  Maryland,  which  note  Morriss  endorsed  to  the 
bank.  This  arrangement  had  the  express  assent  of  the  parties ;  and 
they  further  agreed,  that  notwithstanding  the  form  of  it,  each  should 
be  equally  responsible,  and  when  the  money  became  due  each  should 
pay  one-half  of  it  to  the  bank.  The  note  was  protested  for  non- 
payment, and  Wills  paid  the  whole  of  it  to  the  bank,  principal,  in- 
terest, and  cost  of  protest.  This  action  is  brought  to  recover  back 
one-half  the  money  thus  paid;  and  the  question  is,  can  indebitatus 
assumpsit  for  money  paid  be  maintained  for  it,  without  a  special  count 
setting  forth  the  particular  circumstances  of  the  transaction? 

This  is  not  the  case  mentioned  in  the  argument  of  a  special  con- 
tract between  two  persons,  where  the  terms  of  the  agreement  had 
been  performed  on  the  plaintiff's  part,  and  a  recovery  consequently 
had  on  the'  common  indebitatus  count  only.  Wills  performed  his  part 
of  the  agreement  when  he  paid  a  moiety  of  the  debt  t^o  the  bank^ 
and  for  this  he  can  claim  no  remuneration.  But  when  he  paid  the 
other  moiety  also,  he  did  what  Morriss  was  bound,  by  the  under- 
standing between  them,  to  perform,  and  thence  his  demand  against 
him.  It  is  the  case  then  of  two  persons  making  themselves  sever- 
ally liable  for  a  debt,  on  a  common  consideration,  to  a  third  person, 
where  one  has  been  compelled  to  pay  the  whole.    He  may  support 
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ifidebitatus  assumpsit  for  one-half  the  debt  paid,  and  need  not  prove 
the  defendant's  request  to  pay,  although  he  is  bound  to  state  it  in 
his  pleadings.  A  request  is  implied,  and  necessarily  arises  out  of 
the  circumstances  of  the  transaction,  where  one  is  obliged  to  dis- 
charge a  portion  of  a  debt  another  is  bound  to  pay. 

*  In  the  opinion  of  the  Court,  a  count  on  a  special  agree- 
LZ4   meiit  ^as  not  necessary  in  this  case.  Judgment  affirmed. 


COURT  OF  APPEALS,  JUNE  TERM,  1820. 
The  Hageb's-Town  Turnpike  Road  Company  vs.  Cbeegeb. 

By  the  Act  of  1813,  eh.  138,  a  supplement  to  the  Act  of  incorporation  of  the 
appellants,  the  form  prescribed  for  taking  subscriptions  was,  that  the 
subscribers  should  sign  this  agreement:  '*We,  whose  names  are  here- 
unto subscribed,  do  promise  to  pay  to  The  President,  Managers  and 

(Company  of  the  Hager's-Town  Turnpike  Road  Company,  the  sum  of 

dollars  for  every  share  of  stock  in  the  said  company,  set  opposite  to  our 
respective  names/'  The  form  used  omitted  the  word  ^^  President/^  and 
it  was  held  to  be  sufficient  and  binding  on  the  subscribers. 

Less  strictness  is  observed  in  contracts  with  or  by  corporations  than  in 
actions  by  or  against  them. 

In  contracts  with  a  corporation  it  is  sufficient  that  its  name  be  so  given  as  to 
distinguish  it  from  other  corporations,  (a) 

Where  notice  is  directed  to  be  given  of  the  time  and  place  for  receiving  sub- 
scriptions for  stock,  the  object  is  to  prevent  a  monopoly  of  the  stock, 
and  the  want  of  the  notice  is  no  defence  to  one  who  does  subscribe. 

Where  a  corporation  has  gone  into  operation,  and  rights  have  been  acquired 
Under  it,  every  presumption  should  be  made  in  favor  of  its  legal  exist- 
ence, (b) 

Appeal  from  Frederick  County  Court,  from  a  judgment  rendered 
in  that  Court  in  favor  of  the  defendant,  (the  appellee,)  in  an  action 
of  assumpsit  for  money  had  and  received,  brought  in  the  names  of 
The  President,  Managers  and  Company,  of  the  Hager's-Town  Turn- 
pike Road  Company.     The  general  issue  was  pleaded. 

1.  At  the  trial,  the  plaintiffs  read  in  evidence  the  Acts  of  Assem- 
bly of  1809,  c.  9G,  1812,  c.  50,  and  1813,  c.  138.  The  first  of  these 
Acts  grants  the  charter  to  the  plaintiffs;  the  second  revives  the  first, 
which  had  not  been  carried  into  execution ;  and  under  the  second 
the  stock  was  taken.  The  third  Act  confirms  certain  proceedings  of 
the  company,  and  gives  the  right  to  recover  the  amount  of  stock 
subscribed,  in  an  action  for  money  had  and  received.    The  plaintiff 

(a)  Affirmed  in  Merrick  xs.  Bank.  8  Gill,  68;  Oler  vs.  R.  R.  41  Md.  591. 
Cf.  Scarlett  vs.  Academy^  46  Md.  132. 

(b)  Affirmed  in  Bnsey  vs.  Hooper,  85  Md.  30;  Keene  vs.  Van  Reuth,  48  Md. 
193. 
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also  offered  in  evidence  the  original  subscription  book,  and  proved 
the  haodwnting  of  the  defendant,  as  a  subscriber  in  that  book  for 
2')  shares.  The  book  was  opened  at  Mechanic's-Town  by  four  of  the 
commissioners  appointed  by  the  law  of  1812,  c.  50.  The  Act  of  1809 
directs  the  commissioners  to  provide  the  books,  and  to  enter  in  them 
a  heading  to  the  subscription,  by  which  the  subscribers  "  promise  to 
pay  to  The  President,  Managers  and  Company,  of  the  Hager's-Town 
Turnpike  Road  Company,"  &c.  By  the  heading  inserted  by  the 
commissioners  in  the  book  produced,  the  form  was,  that  they 
**  promise  to  pay  to  The  Managers  and  Company  of  the  Hager's- 
Town  Turnpike  Road  Company,"  &c.  leaving  out  the  word  "Presi- 
dent." The  Act  of  1809  also  requires  the  commissioners  to  give 
notice  of  the  time  and  place  of  opening  the  books,  by  advertise- 
ments inserted  a  certain  length  of  time  in  particular  newspapers. 
Upon  the  prayer  of  the  defendant,  the  Court,  [Buchanan,  C.  J.  and 
T.  Buchanan,  A.  J.]  were  of  opinion,  and  so  directed  the  jury,  that 
the  plaintiffs  were  not  entitled  to  recover;  because  the  subscriptions 
•  for  stock  were  not  taken  pursuant  to  the  form  prescribed  by  ^  ^q 
the  Act  of  1809,  c.  96;  and  because  no  evidence  was  offered  '-^^ 
that  the  persons  appointed  to  take  subscriptions  gave  notice  in  the 
Baltimore,  Frederick-Town  and  Hager's-Town  newspapera,  of  the 
times  when,  and  places  where,  books  would  be  opened  to  receive 
subscriptions,  as  directed  by  the  said  Act  of  1809.  The  plaintiff's 
excepted. 

2.  The  plaintiffs  then  prayed  the  Court  to  direct  the  jury,  that  if 
they  believed  the  testimony,  they  might  presume  that  the  commis- 
sioners named  in  the  law  of  1812,  did  duly  and  regularly  give  notice 
of  the  time  and  place  of  opening  the  books  for  taking  sulxscriptions 
for  the  stock  mentioned  in  that  law,  as  thereby  directed.  The  Court 
refused  to  give  this  direction,  and  the  plaintiffs  excepted.  The 
verdict  and  judgment  being  against  them,  they  prosecuted  this 
appeal. 

The  case  was  argued  in  this  Court  before  Earle,  Johnson,  and 

DORSEY,  J  J. 

Taneyjiiov  the  appellants,  cited  Oilh.  Com.  PL  234;  The  Mayor^ 
etc.  vs.  Davenport,  1  WiUt.  184;  Mayor j  it'c.  vs.  Bolton^  1  Bos.  db 
Pull.  40. 

PigmaUj  for  the  appellee,  cited  Knight  vs.  The  Mayor,  dc.  1  M. 
Raym.  80,  81. 

Earle,  J.  delivered  the  opinion  of  the  Court.  This  is  an  action 
of  assumpsit  for  money  had  and  received,  founded  on  the  Act  of 
1813,  c.  138.  It  is  brought  by  the  turnpike  com])any  against  a  de- 
linquent stockholder,  to  enforce  the  payment  of  money  subscribed 
by  him  for  shares  of  stock  in  the  books  opened  by  the  commissioners 
at  Mechanic's-Town.    Besides  the  several  Acts  of  Assembly  on  this 
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subject,  the  plaintiffs  read  in  evidence,  to  support  their  case,  the 
original  subscription  book  opened  at  Mechanic's-Town,  and  proved 
the  hand-writing  therein  of  the  defendant,  who  subscribed  for  twenty- 
five  shares.  The  book  thus  produced  did  not  exactly  conform  to  the 
formula  prescribed  by  the  Act  of  Assembly.  The  form  according  to 
the  Act  isr— ■"  we  whose  names  are  hereunto  subscribed,  do  promise 
to  pay  to  The  President,  Managers  and  Company,  of  the  Hager's- 

Town  Turnpike  Road  Company,  the  sum  of dollars  for  every 

share  of  stock  in  the  said  company,  set  opposite  to  our  respective 
^  .  names,"  and  the  form  inserted  •  by  the  commissioners  in  the 
^'^^  books  was,  ''we  whose  names  are  hereunto  subscribed,  do 
promise  to  pay  to  The  Managers  and  Company  of  the  Hager's-Town 
Turnpike  Road  Company,"  &c.  omitting  the  word  "President."  On 
this  omission,  and  the  plaintiffs'  neglect  to  produce  testimony  of  the 
notice  published  by  the  commissioners  previous  to  oi)ening  the 
books,  the  defendant  rested  his  defence  in  the  action,  and  the  Court 
below  sustained  both  of  the  objections,  being  of  opinion  that  the 
omission  and  neglect  were  fatal  to  the  plaintiffs  suit. 

A  distinction  is  to  be  found  in  all  the  authorities  between  actions 
by  corporations,  and  contracts,  leases,  bonds  and  grants,  made  by  or 
to  them.  In  regard  to  the  first,  great  strictness  is  observed,  whereas 
much  indulgence  is  shown  to  support  the  latter;  and  the  reason 
assigned  is,  that  in  actions,  the  consequences  of  a  misnomer  are 
-easily  repaired,  while  a  mistake  in  the  name,  in  grants,  &c.  would  be 
fatal,  and  the  benefit  of  them  would  be  wholly  lost.  With  this  dis- 
tinction in  view,  the  Court  think  that  this  rule  may  be  laid  down  as 
as  to  mistakes  made  in  the  name  of  corporations,  that  if  there  is 
enough  said  in  their  contracts,  leases,  bonds  and  grants,  to  show 
that  there  is  such  a  body  politic,  and  to  distinguish  it  from  others, 
the  corporation  is  well  named.  In  the  case  before  us,  the  word 
-'^  President "  is  alone  omitted  in  the  formula,  and  the  Court  is  of 
opinion,  enough  is  in  the  other  expressions  to  describe  the  corpora- 
tion intended,  and  to  effectuate  the  contract.  And  we  are  the  more 
inclined  to  this  opinion,  in  this  case,  because  the  contract  here  was 
not  made  by  the  turnpike  company  itself,  or  by  its  agents,  but  was 
made  by  anticipation  before  the  company  had  a  legal  existence,  and 
by  commissioners  wholly  independent  of,  and  uncontrolled  by  them. 
On  this  point  then,  we  must  differ  in  opinion  with  the  Court  below. 
And  on  the  other  point  in  the  first  bill  of  exceptions,  we  can  by  no 
means  agree  with  them.  It  was  not  necessary,  to  maintain  the  suit, 
to  prove  that  the  commissioners  at  Mechanic's-Town  proceeded  regu- 
Jarly  as  to  notice  previous  to  their  oi)ening  the  books.  This  precau- 
tion is  directed  by  law  to  prevent  a  monopoly  oi*  the  stock  by  a  few, 
and  it  does  not  lay  with  one  of  the  monopolizers,  (if  this  were  the 
fact,)  to  take  advantage  of  a  neglect  that  operat^ed  in  his  favor. 
Whoever  may  be  prejudiced  by  such  an  oversight  in  the  commis- 
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sioners,  •  it  is  not  the  man  who  is  present  at  the  opening  of  - 
the  books,  and  takes  a  portion  of  the  stock  by  signing  his   ^'^^ 
name. 

After  so  much  has  been  said  with  regard  to  the  proof  of  notice, 
little  is  necessary  to  be  added  on  the  opinion  of  the  Court  given  in 
the  second  bill  of  exceptions.  The  Court  here  refused  to  instruct 
the  jiny,  that  they  might  presume  that  the  notice  was  given  accord- 
ing to  the  directions  of  the  law ;  and  in  this  we  think  they  clearly 
committed  an  error.  Where  a  corporation  has  gone  into  oi^eration, 
and  rights  have  been  acquired  under  it,  every  presumption  should 
be  made  in  favor  of  the  legality  of  its  existence. 

This  Court,  therefore,  dissent  from  the  opinions  expressed  by  the 
Court  below  in  both  of  the  bills  of  exceptions. 

DoESEY,  J.  dissented.  He  concurred  in  the  opinion  expressed 
by  the  Court  below  in  the  first  bill  of  exceptions,  but  dissented  from 
that  expressed  in  the  second  bill  of  exceptions. 

Judgmmi  reversed^  and  procedendo  aicarded. 


COURT  OF  APPEALS,  JUNE  TERM,  1820. 

House  vs.  House. 

^  Act  of  1809,  ch.  138,  s.  5,  punishes  the  burning  of  si  barn,  whether  it 
contains  the  articles  of  personal  property  mentioned  in  that  section,  or 
other  articles,  (a) 

*i^e  word  empty,  mentioned  in  that  section,  is  used  only  to  distinguish  a 
t)&ni.  having  the  articles  therein  enumerated,  from  one  that  has  not, 
&Dd  was  not  intended  to  mean  a  barn  entirely  empty.  Every  barn  not 
containing  said  enumerated  articles  is  in  the  meaning  of  said  section  an 
empty  barn. 

To  charge  another  with  burning  a  barn  is  per  se  actionable,  (b) 
Tlioogh  penal  laws  are  not  to  be  extended  by  construction  they  are  to  receive 
a  rational  interpretation,  (c) 

Appeal  from  Frederick  County  Court.  This  was  an  action  of 
«Iander.  The  declaration  contained  three  counts,  to  which  the 
general  issue  was  pleaded. 

The  only  question  in  the  case  was,  whether  the  defendant's  hav- 
ing charged  tbe  plaintiff  with  burning  his,  the  defendant's  barn, 
was,;>er«€,  actionable.    These  were  the  words  laid  in  the  declara- 


(a)  See  Rev.  Code,  Art.  72,  sec.  83. 
[h)  Explained  in  Jones  vs.  Hungerford,  4  G.  &  J.  407. 

(c)  Affirmed  in  Keller  vs.  State,  11  Md.  536,  and  Parkinson  vs.  State,  14  Md. 
195. 
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tion,  and  laid  without  a  coUoquivm.    The  verdict  and  judgment  were 
against  the  defendant,  and  he  appealed  to  this  Court. 

The  case  was  argued  before  Earle,  Johnson,  and  Dobsey,  JJ. 

Taney^  for  the  appellant,  relied  on  the  Act  of  18()9,  ch.  138,  8.  5. 
Jlie  United  States  vs.  Sheldon^  2  Wheatiyn,  119 ;  1  Chitty^s  Plead.  381, 
382;  Barnhatn^s  Case,  4  Coke,  20;  Bex  vs.  Home,  2  Cowp.  684;  BoH 
vs.  Scholejield,  6  T.  B.  694;  HawJces  vs.  Hawkey,  8  East,  431 ;  (hislow 
vs.  Horne,  3  Wils.  186. 

Pinkney  and  i^.  Johnson,  also  relied  on  the  A^t  of  1809,  ch.  138,  s. 
1  ^a  ^^'  ^^'^^^^^  ^®-  Peake,  2  W.  Blk.  Bep.  959,  •  962 ;  S.  C\  Cowp. 
140  276;  Woolnoth  vs.  Meadows,  5  iVwf,  463;  Boberts  vs.  Camden^ 
9  Z;<wf,  94. 

DoEsBY,  J.  delivered  the  opinion  of  the  Court.  The  counsel  for 
the  appellant  has  argued  with  much  ingenuity,  that  the  words  laid 
in  the  declaration  do  not  per  se  import  an  offence,  for  which  the 
plaintiff  could  be  prosecuted  and  punished,  and  therefore  ai'e  not 
actionable,  as  no  colloquium  is  stated  in  either  count.  His  argument 
is  this,  that  the  Act  concerning  crimes  and  punishments,  passed  in 
the  year  1809,  ch.  138,  s.  5,  declares  it  to  be  a  felony  to  bum  a  bam 
that  is  empty,  or  having  in  it  personal  property ;  and  inasmuch  aa  a 
barn  may  have  in  it  other  things  than  personal  property,  as  animals 
ferw  naturw,  such  a  barn  cannot  be  considered  as  empty ;  neither 
can  it  be  considered  as  having  personal  property  within  it,  and  of 
course  it  is  not  an  offence  within  the  view  of  the  Act  of  Assembly 
to  burn  such  a  barn;  and  therefore,  to  charge  a  man  with  burning 
a  barn  generally,  is  not  actionable,  because,  by  possibilitj-,  there 
may  have  been  within  it  animals  ferw  natunv,  or  human  beings,  and 
a  bam  in  such  a  condition  is  not  empty,  neither  does  it  contain  per- 
sonal property.  The  sixth  section  of  the  Act  declares,  "  that  every 
pei*son  who  shall  be  duly  convicted  of  the  crime  of  wilfully  burning 
a  mill,  distillery,  manufactory,  bam,  meat-house,  tobacco-house,  stable, 
warehouse,  or  other  house,  being  empty,  or  having  therein  any  to- 
bacco, wheat,  rye,  oats,  Indian  corn,  barley,  flax,  hemp,  hay,  or  other 
country  produce,  horse  or  horses,  cattle,  goods,  wares  and  merchan- 
dise, shall  suffer  death  by  hanging  by  the  neck,  or  be  sentenced  to 
undergo  a  confinement  in  the  penitentiary  house  for  a  term  of  time 
not  less  than  three  nor  more  than  twelve  years."  As  the  laws  inflicts 
the  same  punishment  for  burning  an  empty  barn,  as  a  barn  coutaining 
any  kind  of  personal  property,  it  is  difficult  to  conceive  why  the  Legis- 
lature have  inti-oduced  such  a  labored  enumeration  of  articles.  If  they 
had  used  the  expression  "  any  barn,"  every  object  would  have  been 
answered.  It  is  impossible  to  believe  that  the  Legislature  did  not  in- 
tend to  punish  the  burning  of  every  barn,  whatever  its  condition  might 
be,  when  they  were  denouncing  the  severest  penalties,  even  unto 
death,  against  those  who  should  bum  a  barn  either  empty  or  having 
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personal  property  in  it.  Can  it  be  supposed  that  they  meant  -mgpiy 
•  to  exempt  from  punishment  those,  who  by  a  conflagration  ^-^  ■ 
should  involve  the  building  and  the  persons  within  it,  in  one  common 
ruin?  Or  are  we  to  suppose  that  they  considered  noxious  animals, 
as  hostes  hnrnani  generis^  and  that  therefore,  both  they,  and  their 
retreat.,  if  it  happened  to  be  a  baru,  might  with  impunity  be  con- 
somed  by  fire?  The  word  "empty"  must  be  considered  as  relative, 
and  used  in  contradistinction  to  enumerated  articles ;  and  therefore, 
every  bam  within  the  view  of  the  law  must  be  considered  as  empty, 
that  does  not  contain  i)ersoual  property.  The  Legislature  never 
intended  to  use  the  word  " empty "  in  its  strictest  sense;  because, 
under  no  circumstances  could  a  barn,  strictly  sjieaking,  be  said  to  be 
empty.  While  we  admit  the  principle,  that  penal  laws  are  not  to  be 
extended  by  construction,  we  hold  ourselves  bound  to  give  them  a 
rational  interpretation.  Jttdgnient  affirmed. 


COURT  OF  APPEALS,  JUNE  TERM,  1820. 
Beall's  Lessee  vs.  Bayard. 

Where  the  whole  of  a  tract  of  land  is  located  on  the  plots,  a  deed,  conveying 
the  whole,  may  be  given  in  evidence,  though  it  is  not  itself  located,  (a) 

If  a  deed  conveys  less  than  the  entire  tract,  it  cannot  be  given  in  evidence 
without  heing  located,  notwithstanding  the  location  of  the  entire  tract. 

A  deed  reciting  that  the  grantor  was  seized  in  fee  of  a  tract  called  The 
Brothers,  lying  in  Allegany  Ck)unty,  which  was  granted  by  the  Pro- 
prietor of  Maryland  to  T.  F.  and  by  T.  F.  conveyed  to  C.  and  by  C.  to 
the  grantor,  and  that  the  grantor  had  bargained  and  contracted  with 
the  grantee  for  the  sale  of  the  said  tract  of  land,  as  shall  not  have  been 
affected  by  elder  surveys,  and  then  professing  for  85,000,  decreed  to  the 
grantor  by  the  Chancellor,  to  convey  to  the  grantee  '^  the  said  tract,  as 
corrected  by  a  survey  made  by  a  decree  of  the  Chancellor,  the  metes, 
bounds,  courses  and  distances  beicig  then  established,  to  have  and  to 
hold  the  said  tract  thereby  granted  to  the  grantee  and  his  heirs,  ^^  &c. 
Held,  that  such  deed  conveyed  only  the  quantity  of  land  included 
within  the  metes  and  bounds,  courses  and  distances,  established  by  the 
Chancellor,  and  cannot  be  given  in  evidence  unless  located. 

Appkal  from  Washington  Connty  Court.  Ejectment  for  a  tract 
of  land  called  The  Brothers,  otherwise  called  The  Resurvey  on  the 
Brotbets,  lying  in  Allegany  County,  contiguous  to  the  Town  of  Cum- 
l>erland,  containing  943  acres. 

The  defendant  in  the  Court  below,  (the  appellee,)  took  defence  on 
warrant,  and  plots  were  returned ;  and  on  suggestion,  and  an  affi- 
davit that  a  fair  and  impartial  trial  could  not  be  had  in  Allegany 

« 

'a)  Approved  in  Langley  vs.  Jones,  26  Md.  473.  See  Pottenger  vs.  Hall, 
4  H.  &  McH.  349. 
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County  Court,  the  case  was  transmitted  to  Washington  County' 
Court  for  trial.  At  the  trial  there,  the  plaintiff,  (the  appellant,)  read 
in  evidence  the  plots  and  explanations,  and  proved  that  the  locations 
on  his  part  were  truly  made.  The  defendant  also  read  in  evidence 
the  j)]ot8  and  explanations,  and  pi'oved  that  the  locations  on  his  part 
were  truly  made.  The  plaintiff  then  read  in  evidence  a  patent  for 
the  tract  of  land  called  The  Brothers,  being  the  tract  named  in 
the  declaration,  granted  on  the  29th  of  November,  1774,  to  Thomas 
French,  on  a  certificate  of  survey  dated  the  11th  of  May,  1774,  under 
a  special  warrant  of  proclamation  issued  to  him  on  the  16th  of  June, 
1763,  to  affect  The  Resurvey  on  Walnut  Bottom,  surveyed  for  George 
I9fi  Mason,  &c.  He  further  gave  in  *  evidence  a  deed  from 
^'^^  James  Clark  to  Abraham  Faw,  for  the  same  land,  dated  the 
7th  of  November,  1785,  which  recited  that  said  land  had  been  con- 
veyed to  Clark,  by  Thomas  French,  on  the  23d  of  October,  1779,  as 
per  his  deed  will  appear ;  and  then  offered  to  read  in  evidence  a  deed 
from  Faw  to  Thomas  Beall,  the  lessor  of  the  plaintiff  alleged  by  the 
plaintiff  to  embrace  the  same  land,  and  dated  the  24th  of  September, 
1810.  It  recited,  ^'  that  Faw  was  seized  in  his  demesne,  in  fee  simple,  of 
and  in  a  tract  of  land  situate,  lying  and  being,  in  Allegany  County,  con- 
tiguous and  adjacent  to  the  Town  of  Cumberland,  called  The  Brothers, 
or  The  Resurvey  on  the  Brothers,  originally  estimated  to  contain 
943  acres  of  land,  which  said  tract  of  land  was  conveyed  to  Faw,  by 
Clark,  by  deed  dated  the  7th  of  November,  1785,  and  which  tract  of 
land  was  conveyed  to  Clark,  by  French,  by  deed  dated  the  23rd  of 
October,  1779,  and  which  said  tract  of  land  was  granted  to  French 
by  the  then  Proprietor  of  Maryland,  by  virtue  of  a  proclamation 
warrant,  as  by  his  patent,  issued  on  the  29th  of  November,  1774, 
would  more  fully  appear."  It  also  recited,  that  Faw  had  bargained 
and  contracted  with  Beall  for  the  sale  of  the  said  tract  as  had  not 
been  affected  by  older  surveys,  and  then  professes,  for  and  in  consid- 
eration of  $5,000,  which  had  been  decreed  to  Faw  by  the  Chancellor, 
to  convey  to  Beall  *'  the  said  tract,  as  corrected  by  a  survey  made  by 
a  decree  of  the  honorable  the  Chancellor  of  Maryland,  the  met^s, 
bounds,  courses  and  distances,  being  then  established ;  to  have 
and  to  hold  the  said  tract,  thereby  granted,  unto  Beall,  and  his 
heirs,  &c. 

To  the  reading  of  this  deed  the  defendant,  by  his  counsel,  ob- 
jected, because  it  was  not  for  all  the  land  included  within  the  lines 
of  The  Brothers,  and  because  it  was  not  located  on  the  plots.  The 
Court,  [Buchanan,  C.  J.,  Shbiver  and  T.  Buchanan,  A.  J.J  sus- 
tained the  objection,  on  the  ground  that  the  deed  was  not  located  on 
the  plots,  and  therefore  refused  to  let  it  go  to  the  jury.  The  plain- 
tiff excepted,  and  the  verdict  and  judgment  being  against  him,  he 
appealed  to  this  Court. 

The  cause  was  argued  in  this  Court  before  Eable,  Johnson,  and 
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Taney,  for  the  appellant,  cited  Hall  vs.  Oov/gh,  1  H.  d;  J.  119. 
Ko  coansel  appeared  for  the  appellee. 

*  Dorset,  J.  delivered  the  opinion  of  the  Court.  The  point  -  ^^ 
raised  in  argament  by  the  appellant's  coansel  is  this — Was  ^'^^ 
the  deed  from  Abraham  Faw  to  Thomas  Beall,  of  Samuel,  for  the 
tract  of  land  called  The  Brothers,  located  on  the  plots  ?  And  this 
depends  upon  the  question,  whether  the  deed  does  in  legal  operation 
eonvey  the  whole  tract ;  because,  if  it  does,  the  deed,  in  effect,  was 
located  as  the  patent  of  the  tract  appears  to  have  been  located. 
The  deed,  after  reciting  that  Abraham  Faw  was  seized  in  fee  simple 
of  the  tract  of  land  called  The  Brothers,  lying  in  Allegany  County, 
which  was  granted  By  the  then  Proprietor  of  Maryland  to  Thomas 
French  -,  and  that  the  said  Faw  had  bargained  and  contracted  with 
the  said  Beall  for  the  sale  of  the  said  tnict  as  shall  not  have  been 
affected  by  older  surveys,  professes,  for  and  in  consideration  of  the 
sum  of  85,000,  which  had  been  decreed  to  him  by  the  Chaincellor  of 
Maryland,  to  convey  unto  the  said  Beall,  *^  the  said  tract  as  corrected 
by  a  survey  •made  by  a  decree  of  the  honorable  the  Chancellor  of 
Maryland,  the  metes,  bounds,  coui*ses  and  distances,  being  then 
established ;  to  have  and  to  hold  the  said  tract,  thereby  granted, 
unto  the  said  Beall  and  his  heirs."  It  is  obvious,  from  reading  this 
deed,  that  the  grantor  only  intended  to  convey  so  much  of  the  tract 
as  was  within  the  metes,  bounds,  courses  and  distances,  established 
by  the  Chancellor;  and  the  consideration  money  which  he  received 
from  Beall,  was  co-extensive  with  this  intention.  The  recital  in  the 
deed  most  clearly  evinces  this  intention,  and  the  granting  part  ex- 
pressly declares  it,  by  stating  that  the  Chancellor  had  corrected  and 
established  the  metes,  bounds,  courses  and  distances,  of  the  tract. 
The  decree  of  the  Chancellor  is  referred  to  by  each  party,  as  estab- 
lishing the  extent  of  the  land  intended  to  be  conveyed,  and  they 
must  l>e  bound  by  it ;  and  the  words  of  the  habendum  is  perfectly 
consistent  with  this  construction,  as  it  uses  the  terms  "  the  said  tract 
of  land  hereby  granted."  If  the  deed  in  question  had  contained  a 
general  waiTanty,  and  Beall  had  been  evicted,  it  wotild  hardly  be 
contended,  that  Faw  could  be  made  to  respond  in  damages  for  the 
loss  of  that  part  of  the  tract  which  did  not  lie  within  the  metes, 
bounds,  courses  and  distances,  as  established  by  the  Chancellor;  but 
such  would  necesarily  be  the  result,  if  the  deed  operated  to  convey 
the  whole  of  the  tract  as  patented. 

•  The  Court  are  of  opinion,  that  the  Court  below  did  not  err 

in  not  permitting  the  deed  to  be  read  in  evidence  to  the  jury,   *«*" 
as  the  same  wa«  not  located  on  the  plots ;  and  therefore 

Judgment  affirmed. 
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COURT  OF  APPEALS,  JUNE  TERM,  1820. 
Shivebs  t8.  Wilson,  Garnishee  of  Walker  et  al. 

In  a  Court  of  general  jurisdiction,  the  personal  disability  of  the  plaintiff  ta 
sue,  can  only  be  taken  advantage  of  by  a  plea  in  abatement,  (a) 

Where  a  Court  has  general  jurisdiction,  but  its  proceedings  in  relation  to 
any  i)articular  subject  are  specially  pointed  out  by  statute,  the  mode  so 
prescribed  must  be  substantially  pursued. 

A  Court  of  limited  jurisdiction  must  show  its  jurisdiction  on  the  face  of  its 
proceedings. 

The  Act  of  1795,  ch.  56.  regulating  the  manner  of  issuing  attachments,  is 
limited  in  its  operation,  and  nothing  done  under  it  is  valid,  unless  its 
provisions  are  substantially  complied  with.  (6) 

No  one  can  issue  an  attachment  under  that  Act  but  a  citizen  of  this  State,  or 
of  some  other  State  of  the  United  States. 

One  may  be  a  citizen  of  the  United  States,  and  not  a  citizen  of  any  one 
State  of  the  United  States — an  allegation,  therefore,  that  the  party  suing 
out  an  attachment  is  a  citizen  of  the  United  States,  is  not  sufficient ;  it 
must  appear  by  the  proceedings  that  he  is  a  citizen  of  this  State,  or  of 
some  other  State  of  the  United  States,  (c) 

The  proceedings  under  the  Act  of  1795,  ch.  56,  must  not  only  show  that  the 
party  suing  out  the  attachment  is  a  citizen  of  this  State,  or  of  some 
other  of  the  United  States,  but  when  the  garnishee  appears,  and  pleads 
non  assumpsit  by  the  defendant,  the  plaintiff  must  at  the  trial,  prove 
himself  to  have  been,  at  the  time  of  the  issuing  out  the  attachment,  a 
citizen  of  this  State,  or  of  some  other  of  the  United  States. 

Appeal  from  Baltimore  County  Court.  The  plaintiff  in  the 
Court  below,  (the  present  appellant,)  in  order  to  obtain  an  attach- 
ment under  the  Act  of  1795,  ch.  56^  exhibited  to  the  clerk  of  that 
Court  the  following  affidavit,  to  wit :  "  State  of  Maryland,  Balti- 
more County,  set  Be  it  remembered,  that  on  the  27th  day  of  April, 
in  the  year  1816,  before  me,  the  subscriber,  a  justice  of  the  peace  for 
Baltimore  County  aforesaid,  personally  appeared  Thomas  Shivers,  a 
citizen  of  the  United  States,  and  made  oath  that  William  Walker, 
James  Collins  and  Jared  Chesnut,  not  being  citizens  of  the  State  of 
Maryland,  and  not  residing  therein,  are  justly  and  hmiafids  indebted 
unto  him,  the  said  Thomas  Shivers,  in  the  sum  of  $3,257,  over  and 
above  all  discounts.  And  at  the  same  time  the  said  Thomas  Shivers 
produced  to  me  the  protested  bill  of  exchange  and  award,  on  and 
by  which  the  said  William  Walker,  James  Collins  and  Jared  Chesnut, 


(a)  Approved  in  Wilms  vs.  White,  26  Md.  387. 

[h]  Approved  in  Washington  vs.  Hodgskin,  12  G.  &  J.  356;  Barr  vs.  Perry, 
3  Gill,  320;  Brent  vs.  Taylor,  6  Md.  70;  Evesson  vs.  Selby,  32  Md.  346. 

(c)  Affirmed  in  Baldicin  vs.  Neale,  10  G.  &  J.  275;  Wever  vs.  BaltzelL  6  G. 
&  J.  342;  Y'erlyy  vs.  Lackland,  6  H.  &  J.  453. 
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are  so  indebted,  which  are  hereto  annexed.  And  the  said  Thomas 
Shivers  did  also  make  oath  that  he  is  credibly  informed,  and  verily 
believes,  that  the  said  William  Walker,  James  Collins  and  Jared 
ChesDot,  are  not,  nor  is  either  of  them,  a  citizen  of  the  State  of 
Maryland,  and  that  they  do  not,  nor  does  either  of  them,  reside 
therein.  Sworn  before,  John  F.  Harris." 

The  bill  of  exchange,  protest  and  award,  referred  to,  were  annexed 
to  the  affidavit.  There  was  also  a  warrant  from  the  said  justice, 
directed  to  the  clerk  of  the  County  Court,  requiring  him  to  issue  an 
attachment  against  the  lands,  &c.  of  the  said  Walker  and  others. 
Upon  this  warrant,  &c.  an  attachment  issued,  directed  to  the  sheriff 
*  of  the  county,  reciting,  that  "  whereas  John  F.  Hams,  -  ^ 
Esquire,  one  of  the  justices  of  the  peace  for  Baltimore  County,  *•** 
hath  this  day  issued  his  warrant  to  the  clerk  of  said  county,  direct- 
ing him  to  issue  an  attachment  against  the  lands,  tenements, 
goods,  chattels  and  credits,  of  William  Walker,  James  Collins  and 
Jared  Chesnut,  to  answer  unto  Thomas  Shivers  the  sum  of  three 
thousand  two  hundred  fifty-seven  dollars  5 "  the  sherift'  was  therefore 
commanded  *to  attach  the  lands,  &c.  of  the  said  Walker  and  others, 
&c.  in  the  usual  form  of  the  mandatory  part  of  such  writs.  A  capias 
ad  respondendum  also  issued,  and  a  copy  of  the  short  note,  which 
was  filed,  was  sent  with  the  writ.  The  sheriff's  return  on  the  writ 
of  attachment  was,  that  he  had  laid  the  same  in  the  hands  of  Nixon 
Wilson.  i?he  capias  ad  respondendum^  he  returned  non  suntj  and  that 
he  had  set  up  a  copy  of  the  short  note.  Wilson,  the  garnishee, 
appeared,  and  pleaded  non  assumpsit  by  Walker  and  others,  and 
ntUla  bona.  Issue  was  taken  on  the  fii-st  plea,  and  a  general  replica- 
tion and  issue  was  joined  on  the  other. 

At  the  trial,  the  plaintiff  produced  evidence  to  prove,  that  a  bill 
of  exchange  dated  at  St.  Jago  de  Cuba,  the  1st  of  August,  1815,  for 
12,912,  at  sixty  days  after  sight,  was  drawn  by  H.  Geddes  and  T.  F. 
Pimm,  in  favor  of  the  plaintiff,  on  Walker  and  others,  and  by  them 
duly  accepted.  He  further  gave  evidence,  that  payment  of  the  bill 
was  regularly  demanded  of  the  defendants,  when  it  became  due,  and 
refused,  and  that  the  bill  was  then  regularly  protested  for  non-pay- 
ment. He  further  offered  evidence  to  prove,  that  the  garnishee  in 
this  case  had  funds  belonging  to  Walker  and  others,  in  his  hands, 
to  the  amount  of  $2,600,  at  the  time  the  attachment  was  laid.  The 
defendant  then  moved  the  Court  to  direct  the  jury,  that  the  citizen- 
ship of  the  plaintiff  was  not  suflQciently  set  forth  in  the  attachment, 
within  the  meaning  of  the  Act  of  Assembly  of  1795,  ch.  56,  s.  1; 
and  that  the  plaintiff  was  not  entitled  to  recover  unless  he  gave  evi- 
dence to  the  jury  to  satisfy  them  that  he  was  a  citizen  of  this  State, 
or  some  other  of  the  United  States.  The  Court  below,  [Dorset,  C. 
J.,  Hanson  and  Ward,  A.  J.]  gave  the  direction  as  prayed.  The 
plaintiff  excepted^  and  the  verdicts  and  judgment  being  against 
him,  he  prosecuted  this  appeal. 
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The  cause  was  argued  at  the  last  term  before  Buchanan,  Earle,. 
and  Johnson,  JJ. 

1  Qo  *  WindeVj  for  the  appellant,  cited  Campbell  vs.  Morris,  3  H. 
**-*  &McH.  535;  Smith  vs.  Qremleaf,  4t  E.  <&  McH.  291;  Smith 
vs.  Oilmorj  ^  H.  <Sb  J.  111. 

Pinkney  and  R.  Johison,  for  the  appellee,  relied  on  Hepburn  vs. 
Ellzey,  2  Cranch,  445;  The  Corporation  of  Neic  Orleans  vs.  Winter j 
1  Wheat.  91;  Campbell  vs.  Morris,  3  H.  dt  McH.  553;  3  Blk.  Com. 
302;  The  King  vs.  Johnson,  6  JEast,  586,  594;  5  BacJ  Ab.  tit.  Pleas  Jt 
Pleadings,  (E.)  661;  Mostyn  \%.  Fabriijus,  Cowp.  166,  172;  1  Chitty^s 
Plead.  426,  (n4>te  b  ;)  Bingham  vs.  Cabot,  3  i>aW.  383;  Abercrombie  vs. 
Dupuis,  1  Cranch,  343;  Wiood  vs.  T^^a^wow,  1  Cranch,  9;  Capron  vs. 
Fan  Noorden,  Ibid,  126;  JTemi?  vs.  Kennedy,  5  Cranch,  173;  -Bear  vs. 
Jarvis,  1  Burr.  148.  Cwrwi.  cwir.  t7uZ<. 

Johnson,  J.  at  this  term,  delivered  the  opinion  of  the  Court.  In 
this  case  it  has  been  determined  by  Baltimore  County  Court,  that  on 
the  plea  of  non  a^umpsit  by  a  garnishee,  it  was  incumbent  on  the 
plaintiff,  before  he  could  recover,  to  produce  evidence  to  the  jury, 
that  he  was  a  citizen  of  this  State,  or  of  some  other  of  the  United 
States.  No  such  proof  was  exhibited,  and  the  garnishee  sustained 
his  defence. 

On  the  part  of  the  appellant  it  is  contended,  that,  as  the  Court 
before  whom  it  was  depending  had  a  general,  and  not  a  limited 
jurisdiction,  over  the  matter  in  contest,  no  advantage  could  be 
taken  of  the  plaintiff's  incapacity  to  sue,  except  by  a  plea  in  abate- 
ment. 

No  position  in  law  is  more  clearly  established,  than  that  a  defend- 
ant in  a  cause,  before  a  Court  of  general  jurisdiction,  must,  if  he 
wishes  to  avail  himself  of  the  disability  of  the  plaintiff  to  sue,  da 
so  by  a  plea  in  abatement;  and  no  principle  of  law  is  more  evident, 
than  that  where  the  tribunal  is  of  a  limited  jurisdiction,  or  the  pro- 
ceedings are  particularly  described  by  a  statute  made  on  the  subject, 
that  course  of  procedure,  so  described,  must,  on  the  face  of  the 
record,  appear  to  have  been,  if  not  literally,  at  least  substantially 
complied  with,  or  the  case  must  by  the  proceedings  disclose  itself 
I  <tQ  ^  ^  within  the  limited  jurisdiction.  •  It  follows,  from  the 
loo  preceding  principles,  that  the  decision  of  the  Court  below 
must  be  sustained,  if  it  had  but  a  limited  jurisdiction,  or  if  its 
course  of  proceeding  was  of  a  circumscribed  description,  unless,  on 
the  face  of  the  record,  the  case  shall  appear  to  have  been  within  the 
jurisdiction,  or  the  course  of  proceeding  directed  by  law,  to  have 
been  substantially  complied  with. 

On  these  principles  rest  the  numerous  decisions  on  the  Acts  for 
marking  and  bounding  lands,  made  by  the  late  General  Court,  and 
all  the  Courts  of  the  State  of  original  jurisdiction,  and  which  have 
been  universally  acquiesced  in.    In  these  cases,  notwithstanding  the 
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statutes  explicitly  declare  that  unless  the  adjudication  under  them 
is  called  in  question  within  a  prescribed  period,  it  shall  be  final  and 
coDclnsive;  yet,  in  every  instance,  where  attempts  have  been  made 
to  use  those  proceedings  on  the  trial  in  ejectments,  where  the  land 
comprehended  in  the  commissions  has  been  the  subject  in  contest, 
tbey  have  been  rejected,  (although  no  exception  had  been  taken  to 
them  within  the  limited  time,)  unless  the  whole  proceedings  appeared 
to  have  pursued  the  course  prescribed  by  such  statutes.  The  power 
of  the  County  Courts,  under  these  Acts,  was  universal ;  they,  and 
they  alone,  were  authorized  to  issue  those  commissions;  they,  and 
they  only,  had  the  authority  to  direct  the  adjudication  of  the  com- 
missioners to  be  recorded ;  and  when  recorded,  the  Act  of  Assembly 
itself,  after  the  expiration  of  the  time  mentioned,  declared  them 
final ;  yet  invariably  have  the  Courts  determined  them  not  to  be 
final,  but,  on  the  contrary,  of  no  effect  whatever,  unless  they  were 
on  their  face  entirely  regular.  These  decisions  rest  on  the  principle, 
that  where  the  coiu'se  of  procedure  is  described  by  the  statute,  the 
proceedings  themselves  must  show  their  conformity  with  the  Act  by 
which  they  are  authorized,  and  that  otherwise  advantage  of  non- 
conformity can,  at  any*  time,  he  taken. 

The  Act  of  1795,  ch.  56,  under  which  the  proceedings  in  this  case 
are  supposed  to  be  protected,  gives,  it  is  true,  full  and  entire  juris- 
diction in  all  cases  of  attachments  coming  within  the  purview  of  the 
Act,  yet  that  entire  jurisdiction  is  confined  to  such  cases  as  the  Act 
embraces.  If  the  Act  comprehends  the  case  at  bar,  then  no  excep- 
tion to  the  disability  of  the  plaintiff  was  available,  except  by  plea 
in  abatement;  if,  on  the  contrary,  that  Act  extends  •  not  to  ^q^ 
the  case,  the  plaintiff  had  no  right  to  recover,  and  the  deci-  *«** 
sion  against  him  was  correct.  The  Act  of  Assembly  needs  only  to 
be  read  to  discover  its  limited  operation.  It  gives  not  the  right  to 
every  person  to  issue,  or  cause  attachments  to  issue ;  its  provisions 
confine  the  remedy  to  citizens  of  this  State,  or  to  some  other  of  the 
United  States,  and  the  manner  in  which  they  are  to  proceed  is,  in 
detail,  pointed  out.  The  plaintiff,  to  succeed  under  that  law,  must 
come  within  its  provisions;  the  plaintiff,  to  recover  under  that  Act, 
must  follow  its  directions.  The  record  before  the  Court,  in  this  case, 
in  no  part  of  it  brings  the  plaintiff  within  that  description  of  per- 
sons who  had  a  right  to  issue,  or  cause  the  attachment  to  have  been 
issued.  The  right  to  condemn  the  property  in  favor  of  such  a  plain- 
tiff, is  by  no  law  vested  in  the  Court  before  whom  the  cause  was 
tried,  or  in  any  other  Court. 

If  the  question  was  now  to  be  taken  up,  uninfluenced  by  any  adju- 
dication, it  must  be  a  forced  construction  that  could  bring  a  person, 
^  described  by  these  proceedings,  within  its  pale ;  that  could  extend 
relief  to  him,  who  at  the  trial  of  the  cause  refused,  or  failed  to  prove 
himself  within  the  description  of  the  law.  But  the  matter  is  not  for 
the  first  time  before  the  Court.    The  effect  of  such  language,  as  the 
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The  cause  was  argued  at  the  last  term  before  Buchanan,  Eable,. 
and  Johnson,  .TJ. 

1  Qo  *  Winder,  for  the  appellant,  cited  Campbell  vs.  Morris,  3  H. 
l**-*  i&McH.^b]  Smith  vs.  Oreenleaf,  4  H.  &  McB.  291;  Sfnith 
vs.  Oilmor,  ^  H.  i&  J.  177. 

Pinkney  and  R,  Johnson,  for  the  appellee,  relied  on  Hepburn  vs. 
Ellzey,  2  Cranch,  445;  TZie  Corporation  of  Neic  Orleans  vs.  Winter, 
1  Wheat.  91;  Campbell  vs.  iforrw,  3  ^.  <t-  McH.  553;  3  5?Jt.  Cow. 
302;  The  King  vs.  Johnson,  6  JJ^wt,  586,  694;  5  Bac.  Ab.  tit.  Pleas  ct 
Pleadings,  (E.)661;  Mostyn  \^.  Fabriijas,  Cotcp.  166,  172;  1  Chitty^s 
Plead.  426,  (note  b  ;)  Bingham  vs.  Caftot,  3  i>aif/.  383;  Abercrombie  vs. 
Dupuis,  1  Cranch^  343;  Woo^  vs.  TTo^non,  1  Cranch,  9;  Capron  vs. 
Fan  Noorden,  Ibid,  126;  iTcwj?  vs.  Kennedy,  5  Cranch,  173;  iJcx  vs. 
Jarvis,  1  Burr.  148.  C'wna  adt\  t^wK. 

Johnson,  J.  at  this  term,  delivered  the  opinion  of  the  Court.  In 
this  case  it  has  been  determined  by  Baltimore  County  Court,  that  on 
the  plea  of  non  asstimpsit  by  a  garnishee,  it  was  incumbent  on  the 
plaintiff,  before  he  could  recover,  to  produce  evidence  to  the  jury, 
that  he  was  a  citizen  of  this  State,  or  of  some  other  of  the  United 
States.  No  such  proof  was  exhibited,  and  the  garnishee  sustained 
his  defence. 

On  the  part  of  the  appellant  it  is  contended,  that,  as  the  Court 
before  whom  it  was  depending  had  a  general,  and  not  a  limited 
jurisdiction,  over  the  matter  in  contest,  no  advantage  could  be 
taken  of  the  plaintiff's  incapacity  to  sue,  except  by  a  plea  in  abate- 
ment. 

No  position  in  law  is  more  clearly  established,  than  that  a  defend- 
ant in  a  cause,  before  a  Court  of  general  jurisdiction,  must,  if  he 
wishes  to  avail  himself  of  the  disabihty  of  the  plaintiff  to  sue,  da 
so  by  a  plea  in  abatement;  and  no  principle  of  law  is  more  evident, 
than  that  where  the  tribunal  is  of  a  limited  jurisdiction,  or  the  pro- 
ceedings are  particularly  described  by  a  statute  made  on  the  subject, 
that  course  of  procedure,  so  described,  must,  on  the  face  of  the 
record,  appear  to  have  been,  if  not  literally,  at  least  substantially 
complied  with,  or  the  case  must  by  the  proceedings  disclose  itself 
I  <t<t  ^  ^  within  the  limited  jurisdiction.  •  It  follows,  from  the 
loo  preceding  principles,  that  the  decision  of  the  Court  below 
must  be  sustained,  if  it  had  but  a  limited  jurisdiction,  or  if  its 
course  of  proceeding  was  of  a  circumscribed  description,  unless,  on 
the  face  of  the  record,  the  case  shall  appear  to  have  been  within  the 
jurisdiction,  or  the  course  of  proceeding  directed  by  law,  to  have 
been  substantially  complied  with. 

On  these  principles  rest  the  numerous  decisions  on  the  Acts  for 
marking  and  bounding  lands,  made  by  the  late  General  Court,  and 
all  the  Courts  of  the  State  of  original  jurisdiction,  and  which  have 
been  universally  acquiesced  in.    In  these  cases,  notwithstanding  the 
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statutes  explicitly  declare  that  uoless  the  adjudication  under  them 
is  called  in  question  within  a  prescribed  period,  it  shall  be  final  and 
conclusive ;  ^et,  in  every  instance,  where  attempts  have  been  made 
to  use  those  proceeilings  on  the  trial  in  ejectments,  where  the  land 
comprehended  in  the  commissions  has  been  the  subject  in  contest, 
tbey  have  been  rejected,  (although  no  exception  had  been  taken  to 
them  within  the  limited  time,)  unless  the  whole  proceedings  appeared 
to  have  pursued  the  course  prescribed  by  such  statutes.  The  power 
of  the  County  Courts,  under  these  Acts,  was  universal ;  they,  and 
they  alone,  were  authorized  to  issue  those  commissions;  they,  and 
they  only,  had  the  authority  to  direct  the  adjudication  of  the  com- 
missioners to  be  recorded ;  and  when  recorded,  the  Act  of  Assembly 
itself,  after  the  expiration  of  the  time  mentioned,  declared  them 
final;  yet  invariably  have  the  Courts  determined  them  not  to  be 
final,  but,  on  the  contrary,  of  no  effect  whatever,  unless  they  were 
on  their  face  entirely  regular.  These  decisions  rest  on  the  principle, 
that  where  the  coiu*se  of  procedure  is  described  by  the  statute,  the 
proceedings  themselves  must  show  their  conformity  with  the  Act  by 
which  they  are  authorized,  and  that  otherwise  advantage  of  non- 
conformity can,  at  any*  time,  he  taken. 

The  Act  of  1795,  ch.  56,  under  which  the  proceedings  in  this  case 
are  supposed  to  be  protected,  gives,  it  is  true,  full  and  entire  juris- 
diction in  all  cases  of  attachments  coming  within  the  purview  of  the 
Act,  yet  that  entire  jurisdiction  is  confined  to  such  cases  as  the  Act 
embraces.  If  the  Act  comprehends  the  case  at  bar,  then  no  excep- 
tion to  the  disability  of  the  plaintiff  was  available,  except  by  plea 
in  abatement;  if,  on  the  contrary,  that  Act  extends  *  not  to  ^  q^ 
the  case,  the  plaintiff  had  no  right  to  recover,  and  the  deci-  '-^^ 
sion  against  him  was  correct.  The  Act  of  Assembly  needs  only  to 
be  read  to  discover  its  limited  operation.  It  gives  not  the  right  to 
every  person  to  issue,  or  cause  attachments  to  issue ;  its  provisions 
confine  the  remedy  to  citizens  of  this  State,  or  to  some  other  of  the 
United  States,  and  the  manner  in  which  they  are  to  proceed  is,  in 
detail,  pointed  out.  The  plaintiff,  to  succeed  under  that  law,  must 
come  within  its  provisions;  the  plaintiff,  to  recover  under  that  Act, 
most  follow  its  directions.  The  record  before  the  Court,  in  this  case, 
in  no  part  of  it  brings  the  plaintiff  within  that  description  of  per- 
sons who  had  a  right  to  issue,  or  cause  the  attachment  to  have  been 
issned.  The  right  to  condemn  the  property  in  favor  of  such  a  plain- 
tiff, is  by  no  law  vested  in  the  Court  before  whom  the  cause  was 
tried,  or  in  any  other  Court. 

K  the  question  was  now  to  be  taken  up,  uninfluenced  by  any  adju- 
dication, it  must  be  a  forced  construction  that  could  bring  a  person, 
as  described  by  these  proceedings,  within  its  pale;  that  could  extend 
relief  to  him,  who  at  the  trial  of  the  cause  refused,  or  failed  to  prove 
himself  within  the  description  of  the  law.  But  the  matter  is  not  for 
the  first  time  before  the  Court.    The  effect  of  such  language,  as  the 
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Act  contains,  has  been  ascertained  by  the  decisions  on  the  Gonstita- 
tion  of  the  United  States.  And  although  this  Court  are  not  bound 
by  those  decisions,  yet,  having  been  pronounced  by  one  of  the  most 
enlightened  tribunals  in  America,  it  would  be  unbecoming  in  this 
Court  to  declare  them  to  have  been  erroneous ;  and  if  not  erroneous  (as 
we  are  of  opinion  they  are  not)  it  follows  that  the  opinion  of  the  Court 
below,  made  in  conformity  with  the  principle  established  by  those 
decisions,  was  correct,  and  the  judgment  given  ought  to  be  affirmed. 

Judgment  affirmed. 
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FouKE  et  al,  vb,  Kemp's  Lessee. 

A  devise  to  the  testator ^s  children  where  he  has  children  of  his  own,  and 
step-children,  does  not  embrace  the  step-children;  and  parol  evidence  is 
inadmissible  to  prove  that  the  testator  intended  to  include  them,  (a) 

An  ejectment  may  be  maintained  for  land  by  its  reputed  name. 

Appeal  from  Washington  County  Court.  Ejectment  for  four 
tracts  of  land,  viz.  Bachelor's  Delight,  Felty's  Fortune,  Felty's  Addi- 
tion, and  Addition  to  Dearbought.  The  defendants  in  the  Court 
below,  (the  now  appellants,)  took  defence  on  warrant  for  the  three 
first  tracts  only,  and  plots  were  returned.  For  the  last  tract,  judg- 
ment was  entered  by  default  against  the  casual  ejector. 

1.  At  the  trial,  the  plaintiff  below  read  in  evidence  the  following 
patents,  viz.  one  for  Bachelor's  Delight,  granted  to  John  Feltigrow, 
on  the  11th  of  November,  1752;  another  for  Feltigrah's  Fortune, 
granted  to  John  Feltigrah  on  the  18th  of  June,  1742 ;  and  one  for 
Felte's  Addition  granted  to  Felte  Graw  on  the  25th  of  May,  1743. 
He  also  gave  in  e\idence,  that  the  patentee  in  the  several  patents 
named,  was  one  and  the  same  person,  though  called  by  different 
names,  and  that  John  Feltigraw  was  that  patentee.  That  the 
patentee  died  in  the  year  1760,  seised  in  fee  simple  of  the  above 
mentioned  tracts  of  land,  and  leaving  two  daughters  Barbara  and 
Mary,  his  only  children,  and  heirs-at-law,  and  a  widow,  who  survived 
him  about  two  years.  That  Barbara  married  Ludowick  Kemp,  be- 
fore the  year  1767,  by  whom  she  had  issue  several  children,  and  that 
she  died  in  1784,  leaving  Henry  Kemp,  the  lessor  of  the  plaintiff, 
her  eldest  son  and  heir-at-law.  That  Ludowick  Kemp  survived  her, 
and  died  in  the  year  1813.  That  Mary,  the  other  daughter  of  John 
Feltigraw,  married  John  Wolgamot,  by  whom  she  had  issue  several 
children.  That  Wolgamot  died  in  the  year  1779,  and  his  wife  Mary 
survived  him,  and  afterwards  died  in  the  year  1814,  leaving  a  will 

(a)  Approved  in  Haicnian  vs.  Thovias^  44  Md.  44. 
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legally  executed;  and  which  the  plaintiff  read  in  evidence,  dated 
i  the  18th  of  July,  1808,  which  contains,  among  other  devises  the  fol- 

I  lowing :  ^'1  give,  devise  and  bequeath,  unto  my  son  John  Wolgamot, 

fi  all  my  real  and  personal  estate  which  I  may  die  seised  or  possessed 

W         of,  in  Washington  County,  or  elsewhere,  to  him  the  said  John  Wol- 
f  gamot,  his  heirs  and  assigns  for  ever,  he  paying  the  following  lega- 

f  cies  hereafter  mentioned  to  wit,"  &c.    The  plaintiff  further  read  in 

'  endence  a  deed  from  John  Wolgamot,  the  devisee  in  the  said  will 

mentioned,  to  Henry  Kemp,  the  lessor  of  the  plaintiff,  dated  the  20th 
of  December,  1816,  for  all  the  •  land  within  the  tracts  of  land  -  ^ 
called  Felty's  Fortune,  Felty's  Addition,  and  the  part  of  *•"* 
Bachelor's  Delight,  laying  on  the  eaiit  side  of  the  following  division 
lines,  to  wit,  &c.  and  proved,  that  all  the  land  within  the  three  tracts, 
which  lies  on  the  east  side  of  the  sai<l  six  division  lines,  to  which 
John  Wolgamot  has  any  right,  &c.  is  the  land  conveyed  by  this 
deed.  The  deed  recited,  that  Feltigraw  died  seised  of  Felty's  For- 
tune, Felty's  Addition,  and  part  of  Bachelor's  Delight.  That  a  re- 
survey  was  made  of  the  said  lands  by  Wolgamot  and  wife,  and 
Kemp  and  wife,  and  called  The  Amendment,  &c.  The  defendants 
then  read  in  evidence  the  will  of  John  Feltigraw.  It  is  stated  to  be 
the  will  of  Valentine  Grave,  dated  the  29th  of  September,  1760,  and 
after  the  following  introductory  clause,  viz.  <^and  as  touching  such 
,  worldly  affairs  wherewith  it  hath  pleased  God  to  bless  me  in  this  life, 

I  give,  devise,  and  dispose  of  the  same,  in  the  following  manner  and 
form,  to  wit,"  he  then  devised  to  his  daughter  Maiy,  200  acres  of 
land,  and  to  his  daughter  Barberry,  200  acres  of  land,  to  be  taken 
ont  of  his  tract  of  land  where  his  dwelling-house  stands,  and  up  to 
the  Upper  Spring.  He  also  gave  to  his  said  daughters  iCOO,  to  be 
paid  to  each  of  them,*  and  gave  also  to  each  of  them  a  feather  bed, 
&c.  and  that  after  all  was  divided,  and  all  hfs  debts  and  funeral  ex- 
penses were  paid,  those  two  daughters  should  have  an  equal  share 
with  all  his  surviving  children,  only  giving  to  his  wife  Elizabeth,  the 
third  part  of  all  his  estate  both  real  and  personal,  during  her  life, 
and  after  her  decease,  to  be  equally  divided  amongst  all  his  surviving 
children,  &c.  They  also  proved,  that  Valentine  Grove,  the  devisor 
in  said  will,  and  John  Feltigraw,  the  patentee  before  mentioned, 
was  the  same  person.  They  also  read  in  evidence  the  following  de- 
position, taken  by  consent,  and  read  under  an  agreement  that  the 
same  should  be  evidence  as  far  as  the  matters  therein  contained 
were  legally  admissible,  viz.  The  deposition  of  Mary  Kershner,  aged 
about  74  years,  taken  24  of  March,  1819— She  knew  Valentine 
Grove  and  his  family;  she  was  15  or  16  years  old  when  he 
died.  He  married  a  widow  Shafer,  who  had  four  children  by  ' 
her  first  husband,  Nicholas,  Peggy,  Betsey  and  Susan,  all  very 
small  when  their  mother  was  married  to  Grove.  Susan  appeared 
to  be  about  two  years  older  than  Mary  the  eldest  of  Mrs.  Grove's 
children    by    her   last    husband.     Peggy  had    married    and    left 
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1  ^"y  *  *^^  ^'a-niilyi  bat  the  other  three  lived  with  Grove.  Betsey 
*•*■  had  married  and  left  the  family  before  Grove  died.  Does  not 
remember  whether  Nicholas  and  Susan  had  or  not.  Grove  treated 
them  as  his  own  children.  They  always  called  him  father,  and  he 
spoke  to  them  as  he  did  to  his  own  children,  and  sometimes  called 
them  children,  and  sometimes  called  them  by  their  Christian  names. 
Mrs.  Grove  was  upwards  of  60  years  of  age  when  her  last  husband 
died,  and  had  bat  two  children,  Mary  and  Barbara,  by  him.  That 
Mrs.  Grove's  children  by  her  first  hasband,  were  known  not  to  be 
the  children  of  Grove,  but  his  step-children.  Mary  and  Barbara 
were  called  Grove,  and  the  children  of  Shafer  called  by  the  name  of 
Shafer.  Mary  was  married  to  Wolgamot,  and  Barbara  was  married 
to  Lad  wick  Kemp,  who  was  the  father  of  Henry  Kemp,  the  lessor  of 
the  plaintiff.  The  plaintiff  then  gave  in  evidence,  that  all  of  tlie 
step-children  of  John  Feltigraw,  mentioned  in  the  foregoing  deposi- 
tion, died  about  25  years  ago,  but  left  issue.  The  plaintiff  then 
prayed  the  opinion  of  the  Court,  and  their  direction  to  the  jury, 
that  if  they  believed  the  evidence,  the  plaintiff  was  entitled  to 
recover  all  that  part  of  Batchelor's  Delight  and  Felty's  Addition, 
for  which  the  defendants  had  taken  defence  on  the  plots  in  this 
cause.  This  prayer  the  Court,  [Shbiveb  and  T.  Buchanan,  A.  J-] 
granted.    The  defendants  excepted. 

2.  The  plaintiff  then  further  gave  in  evidence  a  grant  for  the  tract 
of  land  called  The  Amendment,  for  the  purpose  of  shewing  that  the 
tract  of  land  called  in  the  patent  Feltigraw's  Fortune,  was  also 
known  by  the  name  of  Felty's  Fortune,  as  it  was  called  in  the  decla- 
ration in  the  cause.  This  tract,  called  The  Amendment,  was  granted 
to  John  Wolgamore  and  Mary  his  wife,  and  Lodwick  Kemp  and  Bar- 
bara his  wife,  on  the  10th  of  September,  1787,  and  recited  that  they 
were  seised  of  and  in  the  following  tracts  or  parts  of  tracts  of  laud, 
lying  in  Frederick  County,  and  contiguous  to  each  other,  viz.  620 
acres,  part  of  the  Resurvey  on  Batchelor's  Delight,  originally  on  the 
11th  of  November,  1752,  granted  unto  John  Feltigraw,  for  818J  acres; 
Felty's  Fortune,  originally  on  the  18th  of  June,  1742,  granted  to  the 
said  Feltigraw  for  150  acres ;  Felty's  Addition,  originally  on  the  25th 
of  May,  1743,  granted  unto  the  said  Feltigraw  for  120  acres,  &c.  He 
also  offered  in  evidence,  the  deed  before  mentioned,  from  John  Wol- 
gamot  to  Henry  •  Kemp,  for  the  same  purpose;  and  proved, 
loo  |jy  competent  witnesses,  that  the  tract  called  in  the  patent 
Feltigrah's  Fortune,  is  generally  reputed  and  known  in  the  neighbor- 
hood by  the  name  of  Felty's  Fortune.  The  defendants  then  prayed 
the  opinion  of  the  Court,  that  upon  the  declaration  filed  in  this 
cause,  and  the  evidence  stated  in  the  exceptions,  the  plaintiff*  wa« 
not  entitled  to  recover  any  part  of  the  land  called  in  the  patent  Felti- 
grah's Fortune.  The  Court  refused  to  grant  the  prayer,  and  the  de- 
fendants excepted.  The  verdict  and  judgment  being  for  the  plain- 
tiff, the  defendants  prosecuted  this  appeal. 
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The  case  was  argued  before  Buchanan,  Eable,  Johnson,  and 
Dorset,  JJ. 

Ridout,  for  the  appellants,  relied  on  Barker  vs.  (Hles^  3  P.  TTnw. 
282;  Mmhull  vs.  Minshull,  2  Atk.  412;  Wythe  vs.  Thurlston,  Ambl. 
555;  Oale  vs.  Benfiett^  Ibidj  681;  8  Vin.  Abr.  tit  Devise^  (T.  b.)  pi  3, 
7, 21,  and  (X.  b.)pL5;  2  Eq.  Ca.  Abr.  290,  pi  7;  Pow.  on  Dev.  224^ 
Pl/otYs.Pifotj  1  Ves.  335;  Kewoamin  vs.  Bakhaniy  2  yerw.  729;  Doc, 
d.  WiUey  vs.  Holmes^  S  T.  R,  1 ;  Goodtitle,  d.  Paddy  vs.  Maddem^  4 
i;«t,  496;  Dunn,  d.  Moore  vs.  .¥«/or,  5  T.  i^.  558;  6  T.  1?.  175;  1  ^o«. 
(IPfei?. 558;  Beachcroft  vs.  Beackcroft^  2  Vern.  690;  iVc.  tn  CAan. 
430;  Ba«M  vs.  Gate,  2  Fes.  48;  (4  Cmiae,  246;)  Throgmorton  vs.  JloWi- 
%,  3  -Bwrr.  1618;  Tanner  vs.  F«c,  3  P.  Wnis.  295. 

Tafi€^,  for  the  appellee,  cited  4  Bac.  Ab.  tit  Legacies^  i^*^^)  348  f 
Coofe  vs.  Brooking^  2  Vern.  106 ;  Eadcliff  vs.  Buckley^  10  Fe*.  195  ^ 
Sod/rey  vs.  Dai?M,  6  Fe*.  43 ;  4  Cruise^  319. 

Buchanan,  J.  delivered  the  opinion  of  the  Coort,  affirming  the 
judgment.    He  stated,  that  as  the  testator,  Orove,  had  children  of 
his  own,  as  well  as  step-children,  the  legal  constmction  of  his  devise 
was,  that  his  own  children  only  took  ander  it,  and  that  that  construe* 
tion  could  not  be  affected  by  parol  proof. 
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Barney  vs.  The  Maryland  Insubance  Company. 

'Hie  words  of  a  warranty  in  a  policy  of  insurance  ^'  not  to  abandon,  in  case 
of  capture,  until  condemned/^  are  to  be  construed  according  to  their 
ordinary  sense,  and  must  be  understood  to  mean  a  capture  Jure  helli^  and 
a  judicial  condemnation  on  such  capture  by  a  prize  Court  of  competent 
jurisdiction. 

If  a  policy  contains  the  warranty  above  mentioned,  and  the  vessel  insured 
be  captured  and  taken,  and  retained  in  the  service  of  the  government 
to  which  the  captor  belongs,  without  being  condemned  by  a  prize  Court 
of  competent  jurisdiction,  the  insured  has  no  right  to  abandon. 

The  seizure  and  appropriation  of  an  insured  vessel  by  a  foreign  government, 
without  the  sentence  of  a  Court  of  competent  jurisdiction,  does  not 
divest  the  owner  (though  injured,)  of  his  right  of  property;  and,  so 
long  as  the  vessel  exists,  he  cannot  recover,  as  for  a  total  loss,  without 
abandoning. 

^enever  there  is  spea  recuperandi,  the  insured  must  abandon  to  entitle 
himself  to  demand  of  the  insurers  as  for  a  total  loss. 

The  words  in  a  policy  *' insured  against  all  risks  except  seizure  in  port,"^ 
must  be  understood  to  mean  any  arbitrary  seizure. 

Though  the  plaintiff  declares  as  for  a  total  loss,  he  may,  if  the  evidence  will 
justify  it,  recover  as  for  &  partial  loss. 

hi  an  insurance  on  a  vessel,  no  loss  incurred  by  reason  of  wages,  provisions > 
or  demurrage,  during  her  detention  in  port,  can  be  recovered. 
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Couuty  Court,  the  case  was  transmitted  to  Washington  County 
Court  for  trial.  At  the  trial  there,  the  plaintiff,  (the  appellant,)  read 
in  evidence  the  plots  and  explanations,  and  proved  that  the  locations 
on  his  part  were  truly  made.  The  defendant  also  read  in  evidence 
the  i)lots  and  explanations,  and  proved  that  the  hx^ations  on  his  part 
were  truly  made.  The  plaintiff  then  read  in  evidence  a  patent  lor 
the  tract  of  land  called  The  Brothers,  being  the  tract  named  in 
the  declaration,  granted  on  the  29th  of  November,  1774,  to  Thomas 
French,  on  a  certificate  of  survey  dated  the  11th  of  May,  1774,  under 
a  special  warrant  of  proclamation  issued  to  him  on  the  16th  of  June, 
1763,  to  affect  The  Resurvey  on  Walnut  Bottom,  surveyed  for  George 
Mason,  &c.  He  further  gave  in  *  evidence  a  deed  li^om 
*'*^  James  Clark  to  Abraham  Faw,  for  the  same  land,  dated  the 
7th  of  November,  1785,  which  recited  that  said  land  had  been  con- 
veyed to  Clark,  by  Thomas  French,  on  the  23d  of  October,  1779,  as 
per  his  deed  will  appear;  and  then  offered  to  read  in  evidence  a  deed 
from  Faw  to  Thomas  Beall,  the  lessor  of  the  plaintiff  alleged  by  the 
plaintiff  to  embrace  the  same  land,  and  dated  the  24th  of  September, 
1810.  It  recited, "  that  Faw  was  seized  in  his  demesne,  in  fee  simple,  of 
and  in  a  tract  of  land  situate,  lying  and  being,  in  Allegany  County,  con- 
tiguous and  adjacent  to  the  Town  of  Cumberland,  called  The  Brothers, 
or  The  Resurvey  on  the  Brothers,  originally  estimated  to  contain 
943  acres  of  land,  which  said  tract  of  land  was  conveyed  to  Faw,  by 
Clark,  by  deed  dat^d  the  7th  of  November,  1785,  and  which  tract  of 
land  was  conveyed  to  Clark,  by  French,  by  deed  dated  the  23rd  of 
October,  1779,  and  which  said  tract  of  land  was  granted  to  French 
by  the  then  Proprietor  of  Maryland,  by  virtue  of  a  proclamation 
warrant,  as  by  his  patent,  issued  on  the  29th  of  November,  1774, 
would  more  fully  appear."  It  also  recited,  that  Faw  had  bargained 
and  contracted  with  Beall  for  the  sale  of  the  said  tract  as  had  not 
been  affected  by  older  surveys,  and  then  professes,  for  and  in  consid- 
eration of  $5,000,  which  had  been  decreed  to  Faw  by  the  Chancellor, 
to  convey  to  Beall  *'the  said  tract,  as  corrected  by  a  survey  made  by 
a  decree  of  the  honorable  the  Chancellor  of  Maryland,  the  met€8, 
bounds,  courses  and  distances,  being  then  established ;  to  have 
and  to  hold  the  said  tract,  thereby  granted,  unto  Beall,  and  his 
heirs,  &c. 

To  the  reading  of  this  deed  the  defendant,  by  his  counsel,  ob- 
jected, because  it  was  not  for  all  the  land  included  within  the  lines 
of  The  Brothere,  and  because  it  wjw  not  located  on  the  i)lots.  The 
Court,  [Buchanan,  C.  J.,  Shriver  and  T.  Bichanan,  A.  J.]  sus- 
tained the  objection,  on  the  ground  that  the  deed  was  not  located  on 
the  plots,  and  therefore  refused  to  let  it  go  to  the  jury.  The  plain- 
tiff excepted,  and  the  verdict  and  judgment  being  against  him,  he 
appealed  to  this  Court. 

The  cause  was  argued  in  this  Court  before  Earle,  Johnson,  and 

DORSEY,  JJ. 
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Tanm/j  for  the  appellant,  cited  JSali  vs.  Oough^  1  H.  &  J,  119. 
No  counsel  appeared  for  the  appellee. 

•  Dorset,  J.  delivered  the  opinion  of  the  Court.  The  point  -  ^^ 
raised  in  argument  by  the  appellant's  counsel  is  this — Was  ^'•^ 
the  deed  from  Abraham  Faw  to  ThomavS  Beall,  of  Samuel,  for  the 
tract  of  land  called  The  Brothers,  located  on  the  plots  ?  And  this 
depends  upon  the  question,  whether  the  deed  does  in  legal  operation 
convey  the  whole  tract ;  because,  if  it  does,  the  deed,  in  effect,  was 
locat^  as  the  patent  of  the  tract  appears  to  have  been  located. 
The  deed,  after  reciting  that  Abraham  Faw  was  seized  in  fee  simple 
of  the  tract  of  land  called  The  Brothers,  lying  in  Allegany  County, 
which  was  granted  by  the  then  Proprietor  of  Maryland  to  Thomas 
French  ;  and  that  the  said  Faw  had  bargained  and  contracted  with 
the  said  Beall  for  the  sale  of  the  said  tnict  as  shall  not  have  been 
affected  by  older  surveys,  professes,  for  and  in  consideration  of  the 
sum  of  $5,000,  which  had  been  decreed  to  him  by  the  Chancellor  of 
Maryland,  to  convey  unto  the  said  Beall,  ^^  the  said  tract  as  corrected 
by  a  survey -made  by  a  decree  of  the  honorable  the  Chancellor  of 
Maryland,  the  metes,  bounds,  couraes  and  distances,  being  then 
^tablished;  to  have  and  to  hold  the  said  tract,  thereby  granted, 
unto  the  said  Beall  and  his  heirs."  It  is  obvious,  from  reading  this 
deed,  that  the  grantor  only  intended  to  convey  so  much  of  the  tract 
as  was  within  the  metes,  bounds,  courses  and  distances,  established 
by  the  Chancellor ;  and  the  consideration  money  which  he  received 
from  Beall,  was  co-extensive  with  this  intention.  The  recital  in  the 
deed  most  clearly  evinces  this  intention,  and  the  granting  part  ex- 
pressly declares  it,  by  stating  that  the  Chancellor  had  corrected  and 
established  the  metes,  bounds,  courses  and  distances,  of  the  tract. 
The  decree  of  the  Chancellor  is  referred  to  by  each  party,  as  estab- 
lishing the  extent  of  the  land  intended  to  be  conveyed,  and  they 
must  be  bound  by  it ;  and  the  words  of  the  habendum  is  perfectly 
consistent  with  this  construction,  as  it  uses  the  terms  "  the  said  tract 
of  land  hereby  granted."  If  the  deed  in  question  had  contained  a 
general  waiTanty,  and  Beall  had  been  evicted,  it  woilld  hardly  be 
contended,  that  Faw  could  be  made  to  respond  in  damages  for  the 
loss  of  that  part  of  the  tract  which  did  not  lie  within  the  metes, 
bounds,  courses  and  distances,  as  established  by  the  Chancellor;  but 
such  would  necesarily  be  the  result,  if  the  deed  operated  to  convey 
the  whole  of  the  tract  as  patented. 

•  The  Court  are  of  opinion,  that  the  Court  below  did  not  err 

in  not  permitting  the  deed  to  be  read  in  evidence  to  the  jury,    *«*^ 
as  the  same  was  not  located  on  the  plots ;  and  therefore 

Judgment  affirmed. 
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COURT  OF  APPEALS,  JUNE  TERM,  1820. 
Shivers  vs.  Wilson,  Garnishee  of  Walker  et  al. 

In  a  Court  of  general  jurisdiction,  the  personal  disability  of  the  plaintiff  to 
sue,  can  only  be  taken  advantage  of  by  a  plea  in  abatement,  (a) 

Where  a  Court  has  general  jurisdiction,  but  its  proceedings  in  relation  to 
any  particular  subject  are  specially  pointed  out  by  statute,  the  mode  so 
prescribed  must  be  substantially  pursued. 

A  Court  of  limited  jurisdiction  must  show  its  jurisdiction  on  the  face  of  its 
proceedings. 

The  Act  of  1795,  ch.  56.  regulating  the  manner  of  issuing  attachments,  is 
limited  in  its  operation,  and  nothing  done  under  it  is  valid,  unless  its 
provisions  are  substantially  complied  with.  (6) 

No  one  can  issue  an  attachment  under  that  Act  but  a  citizen  of  this  State,  or 
of  some  other  State  of  the  United  States. 

One  may  be  a  citizen  of  the  United  States,  and  not  a  citizen  of  any  one 
State  of  the  United  States— an  allegation,  therefore,  that  the  party  suing 
out  an  attachment  is  a  citizen  of  the  United  States,  is  not  sufficient;  it 
must  appear  by  the  proceedings  that  he  is  a  citizen  of  this  State,  or  of 
some  other  State  of  the  United  States,  (c) 

The  proceedings  under  the  Act  of  1795,  ch.  56,  must  not  only  show  that  the 
party  suing  out  the  attachment  is  a  citizen  of  this  State,  or  of  some 
other  of  the  United  States,  but  when  the  garnishee  appears,  and  pleads 
non  assumpsit  by  the  defendant,  the  plaintiff  must  at  the  trial,  prove 
himself  to  have  been,  at  the  time  of  the  issuing  out  the  attachment,  a 
citizen  of  this  State,  or  of  some  other  of  the  United  States. 

Appeal  from  Baltimore  County  Court.  The  plaintiff  in  the 
Court  below,  (the  present  appellant,)  in  order  to  obtain  an  attach- 
ment under  the  Act  of  1795,  ch.  56,  exhibited  to  the  clerk  of  that 
Court  the  following  affidavit,  to  wit :  "  State  of  Maryland,  Balti- 
more County,  set.  Be  it  remembered,  that  on  the  27th  day  of  April, 
in  the  year  1816,  before  me,  the  subscriber,  a  justice  of  the  peace  for 
Baltimore  County  aforesaid,  personally  appeared  Thomas  Shivers,  a 
citizen  of  the  United  States,  and  made  oath  that  William  Walker, 
James  Collins  and  Jared  Chesnut,  not  being  citizens  of  the  State  of 
Maryland,  and  not  residing  therein,  are  justly  and  bona  fide  indebted 
unto  him,  the  said  Thomas  Shivers,  in  the  sum  of  ?;J,257,  over  and 
above  all  discounts.  And  at  the  same  time  the  said  Thomas  Shivers 
produced  to  me  the  protested  bill  of  exchange  and  award,  on  and 
by  which  the  said  William  Walker,  James  Collins  and  Jared  Chesnut, 


(a)  Approved  in  WUim  vs.  White,  26  Md.  387. 

(/>)  Approved  in  Washington  vs.  Hodgskin,  12  G.  &  J.  3o6;  Bai'r  vs.  Perry, 
3  Gill,  320;  Brent  vs.  Taylor,  6  Md.  70;  Evesson  vs.  Selby,  32  Md.  346. 

(c)  Affirmed  in  Baldicin  vs.  Neale,  10  G.  &  J.  275;  Werer  vs.  BaltzelL  6  G. 
&  J.  342;  Yerhy  vs.  Lackland,  6  H.  &  J.  453. 


SHIYERS  V8.  WILSON.— 5  H.  &  J.  101 

are  so  indebted,  which  are  hereto  annexed.  And  the  said  Thomas 
Shivers  did  also  make  oath  that  he  is  credibly  informed,  and  verily 
believes,  that  the  said  William  Walker,  James  Collins  and  Jared 
Ghesnnt,  are  not,  nor  is  either  of  them,  a  citizen  of  the  State  of 
Maryland,  and  that  they  do  not,  nor  does  either  of  them,  reside 
therein.  Sworn  before,  John  F.  Harris." 

The  bill  of  exchange,  protest  and  award,  referred  to,  were  annexed 
to  the  affidavit.  There  was  also  a  warrant  from  the  said  justice, 
directed  to  the  clerk  of  the  County  Court,  requiring  him  to  issue  an 
attachment  against  the  lands,  «&c.  of  the  said  Walker  and  others. 
Upon  this  warrant,  &c.  an  attachment  issued,  directed  to  the  sheriff 
*  of  the  county,  reciting,  that  *^  whereas  John  F.  Hams,  -^ 
Esquire,  one  of  the  justices  of  the  peace  for  Baltimore  County,  *•** 
hath  this  day  issued  his  warrant  to  the  clerk  of  said  county,  direet- 
iDg  him  to  issue  an  attachment  against  the  lauds,  tenements, 
goods,  chattels  and  credits,  of  William  Walker,  James  Collins  and 
Jared  Chesnut,  to  answer  unto  Thomas  Shivers  the  sum  of  three 
thousand  two  hundred  fifty-seven  dollars ; "  the  sheriflf  was  therefore 
commanded  *to  attach  the  lands,  &c.  of  the  said  Walker  and  others, 
&C.  in  the  usual  form  of  the  mandatory  part  of  such  writs.  A  capias 
(id  respondendum  also  issued,  and  a  copy  of  the  short  note,  which 
was  filed,  was  sent  with  the  writ.  The  sheriff's  return  on  the  writ 
of  attachment  was,  that  he  had  laid  the  same  in  the  hands  of  Nixon 
Wilson.  The  capias  ad  respondendum^  he  returned  non  sunt,  and  that 
lie  had  set  up  a  copy  of  the  short  note.  Wilson,  the  garnishee, 
appeared,  and  pleaded  non  a^umpsii  by  Walker  and  others,  and 
nMa  bona.  Issue  was  taken  on  the  first  plea,  and  a  general  replica- 
tion and  issue  was  joined  on  the  other. 

At  the  trial,  the  plaintiff'  produced  evidence  to  prove,  that  a  bill 
of  exchange  dated  at  St.  Jago  de  Cuba,  the  1st  of  August,  1815,  for 
*2,912,  at  sixty  days  after  sight,  was  drawn  by  H.  Geddes  and  T.  F. 
Pimm,  in  favor  of  the  plaintiff,  on  Walker  and  others,  and  by  them 
duly  accepts.  He  further  gave  evidence,  that  payment  of  the  bill 
was  regularly  demanded  of  the  defendants,  when  it  became  due,  and 
reftised,  and  that  the  bill  was  then  regularly  protested  for  non-pay- 
ment. He  further  offered  evidence  to  prove,  that  the  garnishee  in 
this  case  bad  funds  belonging  to  Walker  and  others,  in  his  hands, 
to  the  amount  of  $2,600,  at  the  time  the  attachment  was  laid.  The 
defendant  then  moved  the  Court  to  direct  the  jury,  that  the  citizen- 
ship of  the  plaintiff'  was  not  sufficiently  set  forth  in  the  attachment, 
within  the  meaning  of  the  Act  of  Assembly  of  1795,  ch.  5Q,  s.  1 ; 
and  that  the  plaintiff  was  not  entitled  to  recover  unless  he  gave  evi- 
dence to  the  jury  to  satisfy  them  that  he  was  a  citizen  of  this  State, 
or  some  other  of  the  United  States.  The  Court  below,  [Dorsey,  C. 
J.,  Hanson  and  Ward,  A.  J.]  gave  the  direction  as  prayed.  The 
plaintiff  excepted;  and  the  verdicts  and  judgment  being  against 
liun,  he  prosecuted  this  appeal. 
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The  cause  was  argued  at  the  last  term  before  Buchanan,  Eable^ 
and  Johnson,  eTJ. 

1  Qo  *  WindeTy  for  the  appellant,  cited  Campbell  vs.  Morris^  3  H. 
1^-*  (€•  Jf c-ff.  535  5  Smith  vs.  Greenleaf,  4  H.  cfe  McB.  291;  Smith 
vs.  Gilmor,  4  JJ.  ci&  J.  177. 

Finkney  and  R.  Johnson^  for  the  appellee,  relied  on  Hepburn  vs. 
Ellzexfj  2  Cranchj  445;  27te  Corporation  of  Nmc  Orleans  vs.  Winter y 
1  WAc/i^.  91;  Campbell  vs.  Morris^  S  H.  dt  McH.  553;  3  5ZJk.  Cofw. 
302;  TAe  King  vs.  Johnson,  6  -Ea^^,  586,  594;  5  ^oo.  Aft.  tit  Pleas  %!t 
Pleadings^  (E.)  661;  Mostyn\^.  Fabri(,as,  Cowp.  166,  172;  1  Chitty^s 
Plead,  420,  (note  b  ;)  Bingham  vs.  Caftof,  3  Ball,  383;  Abercrombie  vs. 
DtipuiSj  1  Cranchj  343;  Woo(2  vs.  TJ^'o^won,  1  Cranch,  9;  Capron  vs. 
Fan  Noorden,  Ibid^  126;  JTiCwp  vs.  Kennedy ^  5  Cranchj  173;  JBeo?  vs. 
JarviSj  1  Burr.  148.  C«rta  o^r.  ru?t 

Johnson,  J.  at  this  term,  delivered  the  opinion  of  the  Court.  In 
this  case  it  has  been  determined  by  Baltimore  County  Court,  that  on 
the  plea  of  non  oMumpsit  by  a  garnishee,  it  was  incumbent  on  the 
plaintiff,  before  he  could  recover,  to  produce  evidence  to  the  jury, 
that  he  was  a  citizen  of  this  State,  or  of  some  other  of  the  United 
States.  !No  such  proof  was  exhibited,  and  the  garnishee  sustained 
his  defence. 

On  the  part  of  the  appellant  it  is  contended,  that,  as  the  Court 
before  whom  it  was  depending  had  a  general,  and  not  a  limited 
jurisdiction,  over  the  matter  in  contest,  no  advantage  could  be 
taken  of  the  plaintiff's  incapacity  to  sue,  except  by  a  plea  in  abate- 
ment. 

No  position  in  law  is  more  clearly  established,  than  that  a  defend- 
ant in  a  cause,  before  a  Court  of  general  jurisdiction,  must,  if  he 
wishes  to  avail  himself  of  the  disability  of  the  plaintiff  to  sue,  da 
so  by  a  plea  in  abatement;  and  no  principle  of  law  is  more  evident, 
than  that  where  the  tribunal  is  of  a  limited  jurisdiction,  or  the  pro- 
ceedings are  particularly  described  by  a  statute  made  on  the  subject, 
that  course  of  procedure,  so  described,  must,  on  the  face  of  the 
record,  appear  to  have  been,  if  not  literally,  at  least  substantially 
complied  with,  or  the  case  must  by  the  proceedings  disclose  itself 
-  ^^  to  be  within  the  limited  jurisdiction.  •  It  follows,  from  the 
loo  preceding  principles,  that  the  decision  of  the  Court  below 
must  be  sustained,  if  it  had  but  a  limited  jurisdiction,  or  if  its 
course  of  proceeding  was  of  a  circumscribed  description,  unless,  on 
the  face  of  the  record,  the  case  shall  appear  to  have  been  within  the 
jurisdiction,  or  the  course  of  proceeding  directed  by  law,  to  have 
been  substantially  complied  with. 

On  these  principles  rest  the  numerous  decisions  on  the  Acts  for 
marking  and  bounding  lands,  made  by  the  late  General  Court,  and 
all  the  Courts  of  the  State  of  original  jurisdiction,  and  which  have 
been  universally  acquiesced  in.    In  these  cases,  notwithstanding  the 
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statutes  explicitly  declare  that  unless  the  adjudication  under  them 
is  called  in  question  within  a  prescribed  period,  it  shall  be  final  and 
oondusive;  jet,  in  every  instance,  where  attempts  have  been  made 
to  use  those  proceedings  on  the  trial  in  ejectments,  where  the  land 
comprehended  in  the  commissions  has  been  the  subject  in  contest^ 
they  have  been  rejected,  (although  no  exception  had  been  taken  to 
them  within  the  limited  time,)  unless  the  whole  proceedings  appeared 
to  have  pursued  the  course  prescribed  by  such  statutes.  The  power 
of  the  County  Courts,  under  these  Acts,  was  universal ;  they,  and 
they  alone,  were  authorized  to  issue  those  commissions;  they,  and 
they  only,  had  the  authority  to  direct  the  adjudication  of  the  com- 
missioners to  be  recorded ;  and  when  recorded,  the  Act  of  Assembly 
itself,  after  the  expiration  of  the  time  mentioned,  declared  them 
final;  yet  invariably  have  the  Courts  determined  them  not  to  be 
final,  but,  on  the  contrary,  of  no  effect  whatever,  unless  they  were 
on  their  face  entirely  regular.  These  decisions  rest  on  the  principle, 
that  where  the  coiu*se  of  procedure  is  described  by  the  statute,  the 
proceedings  themselves  must  show  their  conformity  with  the  Act  by 
which  they  are  authorized,  and  that  otherwise  advantage  of  uon- 
conformity  can,  at  any* time,  he  taken. 

The  Act  of  1795,  ch.  56,  under  which  the  proceedings  in  this  case 
are  supposed  to  be  protected,  gives,  it  is  true,  full  and  entire  juris- 
diction in  all  cases  of  attachments  coming  within  the  purview  of  the 
Act,  yet  that  entire  jurisdiction  is  confined  to  such  cases  as  the  Act 
embraces.  If  the  Act  comprehends  the  case  at  bar,  then  no  excep- 
tion to  the  disability  of  the  plaintiff  was  available,  except  by  plea 
in  abatement;  if,  on  the  contrary,  that  Act  extends  *  not  to  ^  ^^ 
the  case,  the  plaintiff  had  no  right  to  recover,  and  the  deci-  ■■■•'* 
sion  against  him  was  correct.  The  Act  of  Assembly  needs  only  to 
be  read  to  discover  its  limited  operation.  It  gives  not  the  right  to 
erery  person  to  issue,  or  cause  attachments  to  issue ;  its  provisions 
confine  the  remedy  to  citizens  of  this  State,  or  to  some  other  of  the 
United  States,  and  the  manner  in  which  they  are  to  proceed  is,  in 
detail,  pointed  out.  The  plaintiff,  to  succeed  under  that  law,  must 
eome  within  its  provisions;  the  plaintiff,  to  recover  under  that  Act, 
must  follow  its  directions.  The  record  before  the  Court,  in  this  case, 
in  no  part  of  it  brings  the  plaintiff  within  that  description  of  per- 
sons who  had  a  right  to  issue,  or  cause  the  attachment  to  have  been 
issued.  The  right  to  condemn  the  property  in  favor  of  such  a  plain- 
tiff, is  by  no  law  vested  in  the  Court  before  whom  the  cause  was 
tried,  or  in  any  other  Court. 

If  the  question  was  now  to  be  taken  up,  uninfluenced  by  any  adju- 
dication, it  must  be  a  forced  construction  that  could  bring  a  person, 
as  described  by  these  proceedings,  within  its  pale ;  that  could  extend 
relief  to  him,  who  at  the  trial  of  the  cause  refused,  or  failed  to  prove 
himself  within  the  description  of  the  law.  But  the  matter  is  not  for 
the  first  time  before  the  Court.    The  effect  of  such  language,  as  the 
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In  my  opinion  a  violation  of  the  warranty  ha«  been  plainly  and 
anequivocally  proved  by  the  abandonment  at  the  time  proved,  and 
that  the  plaintiff  cannot  recover  on  the  facts  stated  in  the  bill  of 
elcceptions  and  I  think  the  judgment  of  the  Court  below  ought  to  be 

m 

affirmed.  Judgment  affirmed. 
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Davis  vh,  Simpson  et  aL 

A  trustee  cannot  purchase  «t  his  own  sale  either  in  person  or  by  another, 
and  if  he  does  it  is  in  law  a  fraudulent  purchase,  (a) 

If  the  parties  interested  in  having  a  purchase  by  a  trustee  at  his  own  sale 
vacated,  know  the  fact  of  the  purchase,  and  being  under  no  disability 
to  question  it,  stand  by  and  permit  the  trustee  to  use  and  improve  the 
property  as  his  own,  a  Court  of  equity  will  not  afterwards  grant  them 
relief.  (6) 

If  a  trustee  employs  an  agent  to  bid  for  him  at  his  own  sale,  and  he  does 
bid,  and  the  property  is  struck  off  and  conveyed  to  him,  and  then 
reconveyed  by  the  agent  in  pursuance  of  the  previous  agreement,  in  a 
bill  in  equity,  to  set  aside  both  these  deeds,  it  is  unnecessary  to  make 
the  agent  or  his  representative,  a  party,  (c) 

Appeal  from  a  decree  of  the  Court  of  Chancery  in  favor  of  the 
complainants  in  that  Conrt.  The  case  is  sufficiently  stated  in  the 
Chancellor's  decree,  and  in  the  opinion  of  this  Court. 

Kilty,  C.  (February  Term,  1817.)  It  appears,  from  the  papers  in 
this  cause,  that  a  petition  was  filed  for  a  sale  under  the  will  of  S. 
Simpson,  by  S.  Davis,  the  present  defendant,  on  which  a  decree  was 
passed,  and  the  sales  thereon  ratified,  as  well  as  those  before  made 
under  an  erroneous  impression ;  in  which  last  mentioned  sales  was 
included  the  one  which  is  the  subject  of  this  suit.  These  sales  were 
ratified  after  the  usual  publication ;  but  although  the  present  com- 
plainants, or  any  other  persons  interested,  might  have  then  objected, 
I  am  of  opinion  that  their  not  objecting,  and  the  consequent  ratifi- 
cation, do  not  prevent  an  inquiry  into  the  manner  of  the  sale  as 
prayed  by  the  present  suit,  and  do  not  prevent  the  Court  from  giving 
relief;  and  the  facts  and  circumstances  proved  as  to  the  fraud  and 
illegality  of  the  sale  to  Campbell,  are  such  as  to  leave  no  doubt  on 
my  mind  that  it  ought  to  be  set  aside,  with  the  acts  which  followed  it. 

I  therefore  decree,  that  the  sale  by  Davis  to  Campbell  be  set  aside, 
and  that  the  deed  from  Davis  to  Campbell,  and  the  deed  from  Camp- 


(a)  Cf.  Eichdberger  vs.  Hcacthome,  33  Md.  588. 

(h)  Cf.  Quunn  vs.  Stamea,  8  H.  &  McH.  86;  Jones  vs.  Janes,  4  Gill,  87. 

(c)  Cited  in  Walter  vs.  Rield,  38  Md.  220. 
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bell  to  Davis,  be  and  they  are  declared  to  be  nail  and  void  to  all  in- 
tents and  purposes,  and  that  the  land  and  premises  mentioned  in  the 
«aid  deeds  be  sold,  &c.  From  this  decree  the  defendant  api)ealed  to 
this  Court,  where  the  cause  wa«  argued  before  Buchanan,  Earle, 
Johnson,  and  Dorset,  JJ. 

Pinkney  and  Taney^  for  the  appellant,  cited  Philips*  Evid.  110, 
and  JDorsey  vs.  Borseyj  decided  in  this  Court  at  December  Terra,  1813. 

Pigmanj  for  the  appellees,  cited  Rob.  on  Frauds^  11,  554,  555 ;  2 
Madd.  338 ;  Campbell  vs.  Walker,  5  Ves.  678 ;  Lister  vs.  JJstery  6  Ves. 
631;  Ex  parte  Bennett,  10  Ves,  394;  Baldtcin  vs.  Smith  and  Miller,  in 
this  Court,  June  Term,  1818;  and  Randall  vi.  Errington,  10  Ves,  426, 
7, 8.  He  also  relied  on  the  case  of  Dorsey  vs.  Dorsey,  in  this  Court, 
December  Term,  1813. 

•  E ABLE,  J.  delivered  the  opinion  of  the  Court.  The  a|>-  - -^ 
pellantin  this  cause  was  appointed  executor  of  the  will  of  *^® 
Solomon  Simpson,  with  authority  to  sell  his  real  and  i)ersonaI  estate, 
to  raise  a  fund  for  the  payment  of  legacies  bequeathed  by  the  will. 
He  accepted  the  trust,  and  actually  sold  the  whole  estate,  to  the 
amount  of  $15,228.12,  more  than  $7,000  of  which  was  purchased  by 
iSneas  Campbell.  Among  other  things  he  purchased  the  dwelling 
estate  of  the  trustee  at  the  price  of  ten  dollars  and  ten  cents  per 
acre,  and  the  purchase  amounted  to  $4,541.23f .  The  possession  of 
the  property,  real  and  personal,  purchased  by  Campbell,  never 
passed  from  Davis,  the  trustee ;  and  within  less  than  five  days  after 
the  sale,  for  the  precise  consideration  of  $4,541.23$,  the  dwelling 
estate  was  conveyed  to  him,  and  on  the  same  day  he  reconveyed  it  to 
Davis.  The  object  of  the  bill  is  to  vacate  these  deeds,  and  sell  the 
estate  for  the  benefit  of  the  legatees,  upon  the  ground,  that  the  sale 
and  conveyance  to  and  fh)m  Campbell  was  fraudulent,  he  being  the 
agent  of  Davis,  the  trustee,  and  having  bid  in  the  estate  for  him. 

That  a  trustee  cannot  purchase  at  his  own  sale  in  person,  or  by 
another,  and  when  it  is  done,  that  the  act  is  deemed  fraudulent,  is 
law  too  well  understood  at  this  day  to  be  controverted.  - 

The  law  being  out  of  the  question,  the  merits  of  this  case  turn 
ai)on  the  simple  fact,  whether  Campbell  acted  at  the  sale  as  the  friend 
and  agent  of  Davis,  the  trustee,  or  purchased  in  the  estate,  in  con- 
troversy, for  his  own  use. 

In  support  of  either  side  of  this  question,  sundry  depositions  were 
taken,  and  are  to  be  found  in  the  record.  They  have  been  accurately 
examined  by  the  Court,  and  we  have  been  brought  irresistibly  to 
the  conclusion,  that  the  dwelling  estate  of  Solomon  Simpson  was  not 
parchased  by  Campbell  for  his  own  use,  but  was  bid  in  by  him  for 
the  trustee,  his  neighbor  and  friend,  Solomon  Davis.  John  Benson 
proves  a  conversation  between  him  and  Davis,  at  the  time  the  land 
^as  under  the  hammer,  that  leaves  no  room  for  doubt ;  and  however 
suspicions  his  character  may  be,  his  testimony  is  corroborated  by 
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many  circumstaDces,  and  by  the  evidence  of  several  other  witnesses^ 
altogether  unexceptionable. 

Plaeing  this  case  on  a  legal  fraud  then,  which  we  think  fully  estab- 
i/io  *^^^®^^>  ^®  ^^^  inquire,  whether  an  unreasonable  *  acquies- 
^^^  cence  in  the  complainants  has  deprived  them  of  the  equity 
they  would  be  otherwise  entitled  to  ?  It  is  an  undeviating  Chancery 
principle,  that  the  man  who  asks  equity  must  be  free  from  exception^ 
and  ready  to  do  equity  to  others.  Have  these  complainants,  know- 
ing all  the  suspicious  circumstances  attendant  ou  the  sale,  drawn 
upon  the  trust  fund  for  part-  payment  of  their  legacies?  Have  they 
laid  by  to  decoy  DaviSjthe  defendant,  into  expensive  improvements 
of  the  estate  they  are  endeavoring  to  take  from  him!  Have  they 
postponed  the  proceeding  in  Chancery  until  Campbell  was  out  of  the 
way?  If  they  have  done  all  these  iniquitous  things,  they  are  un- 
worthy of  the  countenance  of  a  Court  of  equity.  But  are  those 
dishonest  deeds  proved  on  them,  or  is  there  a  semblance  of  such 
proof  in  the  record?  The  Court  have  been  unable  to  find  it.  Ifo 
evidence  is  adduced  by  the  defendant  in  support  of  the  receipts  he 
has  filed,  and  in  his  account  with  the  Orphans'  Court,  he  has  not 
obtained  credit  for  the  alleged  payments  made  to  the  legatees.  It 
nowhere  appears  that  the  estate  has  been  greatly  appreciated  in  the 
hands  of  the  defendant,  by  industrious  cultivation  and  costly  im- 
provements. And  the  suit  was  not  commenced  in  Chancery  imme- 
diately after  the  death  of  Campbell,  as  though  the  legatees  had 
been  waiting  for  that  unfortunate  event.  The  complainants  have 
neither  alleged  nor  proved,  it  is  true,  the  reason  of  their  delay ;  but 
it  seems  the  two  champions  of  the  legatees,  James  Simpson  and 
George  Bor wick,  have  been  at  law  with  the  defendant  for  their  por- 
tions of  the  personal  estate  of  the  testator,  and  this  may  be  their 
excuse  for  not  proceeding  at  an  earlier  period  in  equity.  Be  this  as 
it  may,  the  Court  perceive  in  the  case  nothing  to  charge  them  with 
unjust  views. 

The  Court  cannot  entertain  a  doubt  on  the  question  of  proper 
parties,  and  approving  of  the  Chancellor's  decree,  do  affirm  it. 

Decree  affirmed. 
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SNAVELY  V8.  M'Phebson  &  Bbien. 

Where  the  return  of  a  commission  to  take  testimony,  states  that  the  com- 
missioners took  the  oath  annexed  to  the  commission  before  A.  B.  the 
legal  presumption  is,  that  A.  B.  had  authority  to  administer  an  oath,  (a) 


(a)  See  State  vs.  Levy^  3  H.  &  McH.  812;  Walhup  vs.  Pratt ^  ante,  m.  p.  51. 
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If  notice  of  the  execution  of  a  commission  be  given  to  the  party  against 
whom  the  evidence  taken  under  it  operates,  it  is  sufficient,  though  no 
notice  was  given  to  the  adverse  party. 

Notes  or  memoranda  of  a  surveyor  who  is  dead,  endorsed  on  his  certificate 
of  survey,  are,  on  proof  of  hi^  hand- writing,  competent  evidence  to 
show  the  original  running  of  the  land,  to  which  they  relate,  but  not  to 
elongate  or  shorten,  or  in  any  manner  to  afifect  Uie  position  of  the  land 
as  described  in  the  grant  of  it.  (a) 
« 

Appeal  ljx>m  Washingtoo  County  Court.  Trespass  quare  clausvm 
fregit  on  a  tract  of  land  called  Antietam  Works.  The  defendant 
(now  appellant,)  pleaded  the  general  issue.  A  warrant  of  resun-ey 
issaed,  and  plots  were  returned.' 

1.  At  the  trial  below,  at  October  Term,  1815,  the  plaintiffs  offered 
in  evidence  the  patent  of  Antietam  Works,  granted  to  them  the 
14th  of  May,  1810,  for  9,548  acres  of  land ;  and  offered  evidence, 
that  the  trespass  was  committed  as  stated  in  the  declaration,  and  as 
located  on  the  plots  in  the  cause ;  the  plots  and  illustrations  thereof 
were  also  given  in  evidence.  The  plaintiffs  also  proved  their  loca- 
tion of  The  Eesurvey  on  Hills  and  Dales  and  the  Vineyard,  as 
located  on  the  plots,  with  two  degrees  of  variation ;  and  the  defend- 
ant having  offered  in  evidence  the  patent  of  The  Eesurvey  on  Hills 
and  Dales  and  the  Vineyard,  and  his  location  of  that  patent  on  the 
plots;  and  having  also  given  in  evidence  the  certificate  of  said  sur- 
vey, dated  the  8th  of  August,  1763,  and  made  for  Joseph  Chapliue, 
and  the  patent  on  that  certificate,  granted  the  9th  of  November, 
1771,  to  Joseph  Chapline  and  James  Chapline  for  2,256  acres.  And 
the  plaintiffs,  in  order  to  prove  the  truth  of  their  location  of  The  Ke- 
rarrey  on  Hills  and  Dales  and  the  Vineyard,  having  first  shewn  that 
the  land,  for  which  the  defendant  took  defence,  was  a  part  of  the  land 
called  The  Eesurvey  on  Hills  and  Dales  and  the  Vineyard,  and  that 
he  claimed  and  held  the  same  under  the  original  patentees,  and  that 
John  Murdock,  who  made  the  original  survey  caUed  The  Eesuney 
on  the  Hills  and  Dales  and  the  Vineyard,  is  dead,  offered  to  give  in 
evidence  the  following  paper,  viz.  The  certificate  before  mentioned, 
made  for  Joseph  Chapline,  of  The  Hills  and  Dales  and  the  Vineyard, 
annexed  to  and  on  the  back  of  which  was  this  indorsement :  '^  This 
PBsorvey  is  confined  as  follows,  viz.  From  the  beginning  to  No.  4 
joins  Ward's  Spring.  From  number  4  to  9  joins  Elswick's  Dwell- 
ing," &c.  (Signed,)  "J.  M." 

And  which  purported  to  be  a  copy  of  the  original  certificate  of 
The  Eesurvey  on  Hills  and  Dales  and  the  Vineyard,  and  of  certain 
descriptions  annexed  thereto,  and  endorsed  thereon,  stating  how  the 
Baid  tract  lay  and  as  connected  with  the  adjoining  lands,  so  far  as 
snch  adjoining  *  lands  were  located  on  the  plots  in  the  cause,  -m  r-a 
in  order  to  prove  their  location  of  The  Eesurvey  on  Hills  and    '^^'^ 


(a)  Cited  in  Stoddert  vs.  Manning,  2  H.  &  G.  157. 
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Dales  and  the  Vineyard  to  be  correct.  To  this  evidence  the  defend- 
ant objected;  but  the  Court,  [Buchanan,  C.  J.]  was  of  opinion 
that  said  paper  was  competent  evidence  to  go  to  the  jury,  not  to 
elongate  or  shorten  any  of  the  lines  of  the  certificate,  or  patent 
issued  thereon,  or  in  any  manner  to  alter  or  change  the  position  of 
the  land  as  described  in  the  grant,  but  as  the  declarations  of  the  sur- 
veyor who  was  dead,  as  to  the  original  running  of  the  lines  of  the 
land  as  expressed  in  the  certificate  and  patent.  The  defendant 
excepted;  and  the  verdict  and  judgment  being  against  him,  he 
appealed  to  this  Court,  where  the  case  was  argued  at  June  Term. 
1817,  before  Chase,  C.  J.,  Earle,  Johnson,  Martin,  and  DoB- 

SEY,  JJ. 

X.  Martin^  for  the  appellant,  relied  on  and  cited  the  Act  of  1812,. 
ch.  82;  Bladen  vs.  Cockey^  1  H.  dt  McH,  230;  ScoU  vs.  Ollubanghj  3 
H.  &  McE.  oil;  Land.  Hold.  Ass.  381,  396  to  400. 

Taney,  for  the  appellees,  also  relied  on  the  Act  of  1812,  ch.  82,  and 
on  Peahens Evid.  91;  Thornton  vs.  Edwards,  IB.  dcMcH.  158;  Shorter 
vs.  Rozier,  3  H.  d;  McH.  238;  Shorter  vs.  Boswell,  decided  in  this 
Court  at  December  Term,  1808. 

Chase,  C.  J.,  delivered  the  opinion  of  the  Court.  Without  decid- 
ing the  question,  whether  the  notes  of  the  surveyor  could  he  re- 
ceived as  the  declarations  of  the  surveyor,  who  is  dead,  on  being 
proved,  the  Court  are  of  opinion  that  the  notes  in  this  case  are  not 
official  acts,  and  can  derive  no  additional  power  or  efficacy  by  being 
annexed  to  the  certificate ;  being  ofiered  as  the  private  observations 
of  the  surveyor,  his  hand- writing  must  be  proved ;  and  proof  of  the 
certificate  is  no  proof  of  the  hand-writing  of  the  surveyor,  as  to 
these  notes.  They  cannot  be  considered  as  papers,  copies  of  which 
can  be  received  as  evidence  under  the  Act  of  Assembly  of  1812,  ch. 
82.  Judgment  reversed. 

A  ^procedendo  wai^  awarded,  and  the  cause  remitted  to  the  County 
Court  for  a  new  trial. 

2.  At  the  new  trial  in  November,  1818,  the  plaintiffs  read  in  evi- 
dence  the  plots  and  explanations,  and  proved  •  the  trespass 
^^^  laid  in  the  declaration.  They  also  gave  in  evidence  the  grant 
of  the  tract  of  land  called  Antietam  Works,  and  the  tract  called 
The  Resurv^ey  on  Hills  and  Dales  and  the  Vineyard.  And  also  gave 
evidence,  that  a  certain  William  Norris  was  a  deputy  surveyor,  and 
executed  in  the  county  the  original  survey  of  The  Resurvey  on  Hills 
and  Dales  and  the  Vineyard ;  and  then  offered  to  read  in  evidence 
the  following  commission,  with  the  proceedings  thereon,  and  the  re- 
turn of  the  same,  and  the  deposition  of  William  Bayly,  taken  under 
said  commission,  and  the  notes  annexed  to  the  certificate  of  the  sur- 
vey of  The  Resurvey  of  Hills  and  Dales  and  the  Vineyard,  marked 
A,  (admitted  to  be  the  original  paper  referred  to  in  the  said  commis- 
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sioD,)as  far  a.<  said  notes  were  located  on  the  plots  in  this  case  by  the 
plaintifGs.  This  commission  was  in  the  nsnai  form,  authorizing  John 
Marbary,  of  the  District  of  Columbia,  to  take  testimony  in  the 
cause.  The  oath  annexed  to  the  commission  to  be  taken  by  the  com- 
iDissioner,  appeared  to  have  been  taken  before  Thomas  Gockran,  and 
that  to  be  taken  by  the  clerk  to  have  been  taken  by  him.  The  inter- 
rogatories exhibited  to  the  commissioner  by  the  plaintiffs  were  set 
oat,  as  also  his  notice  to  the  defendant  to  attend  the  execution  of  the 
commission,  with  an  affidavit  of  its  service.  The  return  then  pro- 
ceeds as  follows:  ^^ Depositions  of  witnesses  produced,  sworn  and 
examined,  at  my  office  in  George  Town,  by  virtue  of  a  commission 
hereto  annexed,  issuing  out  of  the  Washington  County  Court,  Mary- 
land, to  me  directed,  for  examination  of  witnesses  in  a  cause  there 
depending,  between  John  McPherson  and  John  Brieu,  plaintiffs,  and 
Ca8|)er  Suavely,  defendant.  The  parties  ha\ing  first  been  notified 
by  me  of  the  time  and  place  required  to  attend,  and  Mr.  Richard  H. 
Fitzhngh  having  been  appointed  clerk  to  the  commission.  Tuesday 
17th  of  March,  1818,  met  according  to  appointment,  when  neither  of 
the  parties  appeared  in  person,  or  by  attorney.  William  Bayly,  of 
Washington  County,  District  of  Columbia,  aged  about  76  years,  a 
witness  produced  and  sworn  on  the  pai*t  of  the  defendant.  To  the 
first  interrogatory  he  answers,  and  says,"  &c.  '*  To  the  second  he 
answers — He  was  very  well  acquainted  with  John  Murdock,  and  lived 
with  him  as  a  clerk.  Murdock  was  the  surveyor  of  Frederick,  when 
it  incladed  Allegany,  Washington  and  Montgomery  Counties,  and 
has  been  dead  about  •  thirty  years.  To  the  third  he  answers,  ^  j.  q 
I  have  seen  John  Murdock  write  often ;  I  know  his  hand-writ-  '-^^ 
ing  well.  To  the  fourth  (looking  upon  the  original  certificate  marked 
A.  and  signed  J.  Marbury,  in  an  executed  commission  from  said 
Court  in  the  case  of  Snavely  vs.  Brien,  enclosed,)  he  answers,  that 
such  certificate  is  in  the  hand-writing  of  Zachariah  White,  and  the 
signature  of  J.  Murdock  is  his  signature."  He  also  proved  that  the 
notes  annexed  to  said  certificate  were  in  the  hand-writing  of  White, 
and  the  initials  of  Murdock's  name,  at  the  bottom  of  said  notes, 
ending  with  the  words  ''Joins  Addition  to  Ward's  Spring,"  are  in 
the  writing  of  said  Murdock,  and  the  initials  of  Murdock's  name  to 
the  notes  ending  with  the  words  "  young  apple  trees "  to  be  the 
writing  of  said  White.  To  the  sixth  he  answered — He  knew  Zacha- 
riah White,  that  he  was  clerk  to  Murdock,  and  in  his  employment 
foar  or  five  years ;  had  often  seen  White  write,  and  was  well  ac- 
qoainted  with  his  hand-writing.  To  the  seventh  he  answered — Said 
White  was  Murdock's  clerk  at  the  time  said  certificate  bore  date ; 
and  that  he  was  dead,  and  had  been  for  many  years.  No  other  wit- 
nesses appearing,  the  commission  was  closed,  and  signed  and  sealed 
by  the  commissioner. 

Then  follows  the  certificate  of  survey  of  The  Eesurvey  on  Hills 
and  Dales  and  the  Vineyard,  dated  the  8th  day  of  August,  1763,  and 
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signed  '^Pr.  John  Mnrdock/'  Annexed  to,  and  on  the  back  of  the 
aforegoing  certificate,  is  as  follows,  viz.  '<  This  resurvey  is  confined 
as  follows,  viz.  From  the  beginning  to  number  4  joins  Ward^s 
Spring.  From  No.  4  to  9  joins  Elswick's  Dwelling,"  &c.  &c.  **  From 
the  end  of  the  L28th  to  the  beginning  joins  Addition  to  Ward's 
Spring.  J.  M.'' 

To  this  commission  and  return,  and  the  evidence  taken  under  it, 
being  read  to  the  jury,  the  defendant,  by  his  counsel,  objected;  but 
the  Court,  [Buchanan,  C.  J,  and  Shbiyeb,  A.  J.]  overruled  the  ob- 
jection, being  of  opinion,  and  so  directing  the  jury,  that  the  same 
was  competent  evidence  to  go  to  them,  not  to  elongate  or  shorten 
any  of  the  lines  of  the  certificate  or  patent  issued  for  The  Resurvey 
on  Hills  and  Dales  and  the  Vineyard,  or  in  any  manner  to  alter  or 
change  the  position  of  the  land  as  described  in  the  grant,  but  as 
the  declarations  of  a  person  or  persons  now  dead,  of  th6  place  where 
the  lines  of  the  land,  as  expressed  in  the  certificate  and  patent,  did 
-  _  -  originally  run.  To  this  opinion  •  the  defendant  excepted ;  and 
^  ^^  the  verdict  and  judgment  being  for  the  plaintiffs,  he  appealed  to 
this  Court,  where  the  cause  was  argued  before  Eable,  Johnson, 
and  DOBSEY,  JJ. 

Stephen,  for  the  appellant,  relied  on  the  Act  of  Nov.  1781,  ch.  20, 
s.  14,  and  Guppy  vs.  Brawn,  4  Dall.  410. 

Taney,  for  the  appellees,  cited  The  State  vs.  Levy,  3  -ff.  cfc  McH.  591 ; 
Eid^ely  vs.  Ogle,  4  H.  &  McH.  126. 

Eable,  J.  delivered  the  opinion  of  the  Court.  A  commission  to 
take  testimony,  executed  in  the  District  of  Columbia,  and  returned 
by  the  commissioner  therein  named,  with  the  evidence  taken  under 
it,  were  read  by  the  plaintiffs  in  the  Court  below  to  the  jur^',  in  the 
trial  of  this  cause,  and  an  objection  was  made  by  the  defendant  to 
the  competency  of  the  evidence,  who  contended  that  the  commission 
and  testimony  under  it  ought  not  to  be  received  as  such.  The  Court 
below  thought  they  were  legal  evidence,  and  expressed  an  opinion, 
that  the  testimony  could  be  used  as  the  declarations  of  a  person  or 
persons  then  dead,  of  the  place  where  the  lines  of  the  land  expressed 
in  the  certificate  of  survey  and  patent  did  originally  run,  but  coold 
not  be  used  to  elongate  or  shorten  any  of  the  lines,  or  to  alter  or 
change,  in  any  manner,  the  position  of  the  land  as  described  in  the 
grant.  In  this  opinion  the  Court  entirely  coincide.  It  has  been  here- 
tofore decided  by  this  Court,  that  notes  or  memoranda  endorsed  by 
the  surveyor,  or  others,  on  a  certificate  of  survey  returned  into  the 
land  office,  make  no  part  of  the  certificate,  and  that  an  office  copy  of 
such  endorsements  is  not  competent  evidence.  Thus  stript  of  official 
consequence,  the  Court  cannot  perceive  that  any  dangerous  use  can 
be  made  of  these  notes  or  memoranda,  especially  when  it  is  proposed 
to  restrict  the  use  of  them,  and  not  suffer  them  to  be  applied  to  de- 
cisive purposes  in  elongating  or  shortening  lines,  or  in  altering  and 
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changing  the  position  of  lands  as  desciibed  in  the  grant.  They 
are  to  be  considered  in  the  light  of  private  notes  or  memoranda, 
and  their  being  endorsed  on  an  official  paper,  onght  not  to  prevent  a 
party  from  using  them.  They  are  equivalent  to  the  declarations  of 
persoDS  long  made,  and  who  at  the  trial  are  dead,  and  in  this  view 
the  Gonrt  are  of  opinion  they  are  admissible  proof. 

•The  Court  are  of  opinion,  that  there  is  sufficient  ap-  ■mmm 
pearing  in  the  return  of  the  commission,  executed  in  the  ■■■*•*• 
District  of  Columbia,  to  establish  its  due  execution. 

Judgment  affirmed. 


COURT  OF  APPEAi;iS,  JUNE  TERM,  1820. 
Gabboll  el  al.  Lessee  t?«.  Noewood's  Heirs. 

J.  I.  obtains  a  certificate  of  survey,  and  pajns  the  composition  money,  and 
devises  the  land  contained  in  the  certificate  to  his  three  sons.  Himself 
and  his  sons,  and  those  claiming  under  them,  take  and  hold  possession 
of  the  land  from  1728  to  about  1797.  Under  such  circumstances,  the 
legal  presumption  is,  that  a  grant  for  the  land  regularly  issued,  and  this 
presumption  will  be  made,  though  it  appears  that  a  grant  actually  issued 
to  J.  1.  after  his  death,  such  grant  being  entirely  void,  and  producing  no 
effect  whatsoever,  (a) 

J.L.  I.  being  seized  of  part  of  a  tract  of  land,  executed  a  bond  of  convey- 
ance for  it  to  J.  H.  in  1780,  and  at  the  same  time  put  J.  H.  in  possession. 
J.  H.  assigned  the  bond  to  B.  T.  in  1745,  and  in  1749  put  B.  T.  in  posses- 
sion. In  1750  J.  L.  I.  executed  a  deed  of  the  land  included  in  the  bond 
to  B.  T.  This  deed  was  not  recorded  until  1794,  and  then  under  a  decree 
of  the  Court  of  Chancery.  In  1760  J.  L.  I.  executed  another  deed  for 
the  same  land  to  E.  N.  J.  H.  and  those  claiming  under  him,  held  pos- 
session from  1730,  the  date  of  the  said  bond,  until  1800.  Hdd^  that  the 
deed  from  J.  L.  I.  to  B.  T.  could  not  operate  as  a  feoffment  for  want  of 
livery  of  seizin,  nor  as  a  release  to  enlarge  the  estate  of  the  grantee, 
because  the  grantee  had  no  legal  estate ,  nor  as  a  deed  of  bargain  and 
sale,  enrolled  under  the  decree  of  the  Court  of  Chancery,  because  it 
does  not  appear  that  E.  N.  had  any  notice  of  the  existence  of  such  a 
deed  in  1760,  when  the  one  to  himself  was  executed.  (&) 

It  is  the  province  of  the  Courts  to  construe  grants  and  deeds,  as  well  in 
regard  to  the  land  intended  to  be  transferred,  as  to  the  estate  intended 
to  be  created,  and  in  all  cases  except  that  of  a  latent  ambiguity,  this  con- 
Btmction  must  depend  on  the  grants  or  deeds  themselves,  and  not  on 
matter  de  hors.  (c) 

(a)  See  Uoyd  vs.  Gordon,  2  H.  &  McH.  157,  note. 

(b)  Approved  in  Pfeaff  vs.  Jones,  50  Md.  271.  Cf.  Wickes  vs.  Cheii\  4  H.  & 
J*  m.  p.  347^  note, 

(c)  Approved  in  Mayhew  vs.  (Graham,  4  Gill,  359;  Rogers  vs.  Moore,  7  H.  & 
J- 146.  Cf.  Clarke  vs.  Lancaster^  86  Md.  196.  This  decision  is  examined  in 
^^!<Miington  vs.  Bordleu,  4  H.  &  J.  351,  and  in  Dorsey  on  Ejectment,  passim. 
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Calls  are  first  to  be  gratified;  when  there  are  none,  resort  is  to  be  had  to 

course  and  distance. 
The  line  of  a  tract  of  land  may  as  well  be  the  subject  of  a  call  as  a  natural 

object. 

Calls  are  preferred  to  course  and  distance,  because  it  operates  most  bene- 
ficially for  the  grantee. 

The  location  of  calls  is  to  be  decided  by  the  jury. 

The  4th,  5th,  6th,  and  7th  lines  of  a  tract  of  land,  were  stated  by  the  grant 
to  run  as  follows,  viz.  N.  160  ps.  then  W.  60  perches,  with  a  tract  lately 
taken  up  by  G.  Y.  then  W.  S.  W.  200  perches,  with  the  said  land,  then  S. 
280  perches,  bounding  on  the  said  Y^s  land,  &c,  Held^  that  said  5th,  6th 
and  7th  lines,  must  run  with  and  bind  on  the  lines  of  G.  Y^s  land,  and 
that  the  4th  line  must  be  controlled  by  the  other  lines,  and  terminate 
wherever  the  jury  should  find  it  would  strike  said  Y^s  land,  by  either 
elongating  or  shortening  it. 

A  plaintiff  in  ejectment  may  recover  less  than  he  claims,  but  it  must  be  of 
the  same  nature.  If  he  declares  for  an  undivided  part,  he  may  recover 
any  smaller  undivided  part,  or  if  he  declares  for  an  entirety,  any  smaller 
entirety,  but  he  cannot  recover  an  entirety  if  he  declares  for  an  undi< 
vided  interest,  nor  an  undivided  interest  if  he  declares  for  an  entirety,  (a) 

A  plaintiff  in  ejectment  must,  at  the  time  of  instituting  his  suit,  and  at  the 
trial  of  the  cause,  have  a  legal  title  to  the  land  he  sues  for.  (b) 

Appeal  from  Baltimore  County  Court.  Ejectment  for  two  tracts 
of  land,  one  called  Enlargement,  (c)  the  other  Brown's  Adventure, 
lying  in  Baltimore  County.  The  declaration  contained  seven  sepa- 
rate demises,  viz.  by  Charles  Carroll,  of  CarroUton,  Nicholas  Car- 
roll, Daniel  Carroll,  of  Duddington,  and  Bobert  Carter,  each  ibr  an 
undivided  fifth  part,  by  Abraham  Van  Bibber  for  one  undivided 
tenth  part,  by  Isaac  Van  Bibber  for  one  undivided  fiftieth  part,  and 
by  William  Smith  for  foui*  undivided  fiftieth  parts.  Defence  was 
taken  on  warrant  by  the  then  defendants,  Edward  and  Samuel  Nor- 
wood, for  a  tract  called  The  United  Friendship,  as  located  on  the 
plots  in  this  cause.  • 

1.  At  the  trial  in  the  County  Court  at  March  Term,  1807,  the  plain- 
tiflT  offered  in  evidence  a  certificate  of  survey  and  grant  of  the  tract 
called  The  Enlargement,  containing  one  hundred  acres,  surveyed  for 
John  Israel  on  the  10th  of  January,  1720,  and  granted  to  him  on  the 
10th  of  July,  1724.  And  also  oflfered  the  will  of  John  Israel,  dated 
the  13th  of  •  January,  1723,  whereby  he  devised  the  said  land, 
loff  ^jjjjj  Yates  his  Forbearance,  and  other  lauds,  to  his  three 
sons  John  Lacon,  Gilbert  Talbot,  and  Robert  Israel,  and  their  heirs 
for  ever,  to  be  equally  divided  between  them  and  their  heirs.  The 
will  was  proved  the  11th  of  March,  1723.  He  further  gave  in  e\i- 
dence  a  deed  from  John  Lacon  Israel  to  Benjamin  Tasker,  dated  the 


(a)  Approved  in  Benson  vs.  Musseter.  7  H.  &  J.  218. 

(b)  Affirmed  in  Berry  vs.  Dencart^  55  Md.  71,  and  in  Leanard  vs.  Diamond^ 

31  Md.  541. 

(c)  See  4  /f.  <fe  McH.  287. 
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15th  of  Jaoe,  1750,  together  with  a  decree  of  the  Chancellor  there- 
on, passed  the  18th  of  December,  1794,  directing  said  deed  to  be  re- 
corded, &c.  This  deed,  after  reciting  that  J.  L.  Israel  had  passed 
his  bond  to  John  Hard,  to  convey  to  him,  and  his  heirs,  one 
hundred  acres  of  land,  part  of  the  land  devised  to  said  J.  L» 
Israel  by  his  father  John  Israel,  and  that  that  bond  was  as- 
signed to  Tasker  and  Company,  proceeds  to  convey  to  Ta8ker, 
his  heirs  and  assigns,  said  one  hundred  acres,  being  the  residue 
and  remainder  of  any  or  all  the  lands  devised  to  the  grantor  by 
hiii  said  father,  or  which  by  any  other  way  had  come  to  him  as 
his  son,  after  150  acres,  previously  conveyed  to  George  Buchanan, 
were  taken  out ;  in  trust  that  said  Tasker  should  hold  the  same  as 
to  one-fifth  for  Daniel  Dulany,  his  heirs  and  aligns ;  one-tlfth  for 
Charles  Carroll,  his  heirs  and  assigns ;  one-fifth  for  Charles  Carroll, 
of  Daniel,  his  heirs  and  assigns ;  one-fifth  for  Doctor  Charles  Car- 
roU,  his  heirs  and  assigns ;  and  one-fifth  for  said  Tasker,  his  heirs 
and  assigns.  He  also  offered  in  evidence  a  deed  from  J.  L.  Israel  to 
George  Buchanan,  dated  the  7th  of  July,  1731,  for  150  acres  of  the 
easternmost  part  of  Yates  his  Forbearance,  and  a  deed  from  Gilbert 
Talbot  Israel,  and  Charles  Ridgely,  to  Doctor  Charles  Carroll,  dated 
the  26th  of  June,  1732,  for  his,  Israel's  right,  &c.  to  all  lands  devised 
to  him  by  his  father  John  Israel.  Also  a  deed  from  Robert  Israel  to 
Charles  Carroll,  Esquire,  dat^d  the  26th  of  August,  1743,  for  all  his 
right,  &c.  to  all  lands  devised  to  him  by  his  father  John  Israel ;  in 
tnist  as  to  one-fifth  for  Tasker,  Dulany,  G.  Carroll  of  Daniel,  Doctor 
C.  Carroll,  and  the  said  C.  Carroll,  Esquire,  respectively.  Also  a 
deed  from  Doctor  C.  Carroll  to  B.  Tasker,  C.  Carroll,  Esquire,  Daniel 
Dulany,  and  Daniel  Carroll  of  Duddington,  dated  the  25t]^  of  Sep- 
tember, 1733.  And  also  gave  in  evidence,  that  the  lessors  of  the 
plaintiff,  and  those  under  whom  they  claim,  have  at  all  times,  since 
the  date  of  the  will  of  John  Israel,  until  about  ten  years  before  the 
commencement  of  this  action,  been  in  the  possession  and  enjoyment 
of  the  land  •  called  The  Enlargement,  under  the  title  derived-  -  _^ 
from  said  will;  and  that  that  tract  was  truly  located  on  the  *^* 
plots  by  the  plaintiff,  and  was  the  land  for  which  this  action  was 
brought.  The  defendants  then  offered  in  evidence  the  grant  of  the 
tiact  of  land  called  The  Enlargement,  herein  before  mentioned, 
granted  to  John  Israel,  and  proved  that  Israel  was  dead  at  the  time 
said  grant  issued.  They  also  offered  in  evidence  a  grant  of  a  tract 
of  land  called  The  United  Friendship,  granted  to  John  Larkin  the  Ist 
of  September,  1687,  being  a  resurvey  on  Larkin's  Addition  and  Lud- 
low's Lot,  containing  700  acres ;  also  various  mesne  conveyances  from 
said  Larkin  for  The  United  Friendship,  down  to  the  father  of  the 
defendants,  and  that  said  tract  was  correctly  located  by  them  on  the 
plots;  and  that  they,  and  those  under  whom  they  claimed,  had,  at 
all  times,  from  the  date  of  said  gi*ant,  been  in  the  possession  and 
enjoyment  of  said  land  as  located  by  them.    They  also  gave  in  evi- 
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dence  a  grant  of  a  tract  of  land  called  Brown's  Adventure,  granted 
to  Thomas  Brown  the  10th  of  November,  1695,  for  1,000  acres.  Also 
a  grant  of  a  tract  called  Yates  his  Forbearance,  granted  to  Greorge 
Yates  the  20th  of  July,  1694,  for  770  acres,  (a)  Also  a  grant  of  a 
tract  called  Yates'  Addition,  granted  to  John  Yates  the  10th  of  Oc- 
tober,  1707,  for  87  acres.  And  then  prayed  the  direction  of  the 
Court  to  the  jury,  that  the  lessors  of  the  plaintiff,  nor  any  of  them, 
had  made  title  to  the  tract  called  The  Enlargement,  for  which  the 
action  was  brought,  because  the  grant  for  said  land  was  issued  to 
John  Israel,  after  his  death. 

The  Court,  [Nicholson,  C.  J.,  and  Hollingswohth,  A.  J.]  re- 
fused the  prayer,  and  directed  the  jury,  that  said  Israel  acquired  an 
equitable  interest  in  the  tract  called  The  Enlargement,  in  virtue  of 
his  certificate  of  survey,  which  interest  was  transmissible  by  la«t  will, 
and  that  as  he  had  devised  the  same  to  his  three  sons,  in  fee,  as 
tenants  in  common,  and  the  plaintiff  had  deduced  and  shown  a  title 
from  said  devisees,  by  sundry  mesne  conveyances,  they  might  and 
ought  to  presume,  from  the  great  length  of  time  since  the  date  of  the 
<;e>rtificate  of  survey,  that  a  grant  had  issued  to  the  sons  of  Israel, 
provided  they  found  that  the  possession  of  the  land  had  been  held 
under  that  title.    The  defendants  excepted. 

-  _  ^  •  2.  The  plaintiff  further  offei'ed  in  evidence  a  paper  purport- 
loo  jjjg  to  be  a  bond  executed  by  John  L.  Israel  to  John  Hurd, 
dated  the  24th  of  December,  1730,  conditioned  that  he  would,  when 
required,  make  over,  convey  and  transfer,  by  a  lawful  general  con- 
veyance, to  said  Hurd,  his  heiis,  &c.  100  acres  of  land  out  of  the 
tract  called  Yates'  Forbearance,  &c.  And  an  assignment  endorsed 
on  said  bond  from  said  Hurd  to  Benjamin  Tasker  and  Company, 
dated  the  25th  of  February,  1745;  and  proved  the  hand-writing 
of  Richard  Croxall,  thereto  signed  as  a  subscribing  witness,  and 
that  said  Croxall,  and  George  Buchanan,  the  other  subscribing 
witness,  were  both  dead.  He  also  produced  a  bond  from  said  Hurd 
to  said  Tasker  and  Company,  dated  the  26th  March,  1747,  reciting 
the  above  bond  and  assignment,  and  covenanting  to  deliver  up  to 
Tasker  and  Company,  possession  of  the  said  100  acres,  on  the  10th 
of  December,  1749 ;  and  proved  that  Eichard  Croxall,  whose  name 
was  thereto  subscribed  as  a  witness,  was  dead,  and  also  proved  his 
hand-writing,  and  then  offered  to  read  the  same  in  evidence.  And 
further  offered  in  evidence,  that  Hurd,  and  those  under  whom  the 
plaintiff'  claims,  were,  from  the  year  1730  to  the  year  1800,  in  posses- 
sion of  the  tract  called  The  Enlargement,  as  located  by  the  plaintiff. 
He  also  read  in  evidence  the  original  deed  from  John  L.  Israel  to 
Tasker,  and  others,  dated  the  15th  of  June,  1750,  and  the  decree  of 
the  Chancellor  thereto  annexed.    The  defendants  then  offered  inevi- 

•a)  See  the  expressions  in  this  grant  set  out  in  1  H.  &  J.  128. 
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deDce  a  deed  from  John  L.  Israel  to  Edward  Norwood,  father  of  the 
defendants,  dated  the  28th  of  March,  1760,  conveying  among  other 
lands,  all  his  right  and  title  in  any  tracts  or  parcels  of  land,  devised 
to  said  J.  L.  Israel  by  his  father's  last  will  and  testament,  or  which 
he  had  become  entitled  to  as  heir-at-law  of  his  father.  The  plaintifi' 
then  prayed  the  direction  of  the  Court  to  the  jury,  that  if  the  jury 
foimd  the  facj^  stated  by  the  plaintiff  to  be  true,  that  then  he  had 
made  title  in  law  to  the  estate  and  right  of  J.  L.  Israel  in  the  land 
contained  in  his  deed  to  Tasker,  and  others,  of  the  15th  of  June, 
1750,  notwithstanding  the  deed  or  conveyance  executed  to  the  father 
of  the  defendants  on  the  28th  of  March,  1760.  The  Court  gave  the 
direction  as  prayed.  The  defendants  excepted. 
.3.  The  plaintiff  further  offered  in  evidence  certificates  of  ^  -  ^ 
surveys  of  the  following  tracts  of  land,  viz.  Yates  his  For-  *^«^ 
bearance,  surveyed  for  George  Yates  the  20th  of  June,  1683,  Tor 
770ai;re8;  (a)  Yates'  Forbearance,  surveyed  for  George  Yates  the 
17th  of  July,  1683,  for  140  acres ;  The  Forest,  surveyed  the  23rd  of 
March,  1678;  Pierce's  Encouragement,  surveyed  the  15th  of  Octo- 
ber, 1677;  Foster's  Fancy,  surveyed  the  29th  of  June,  1669;  Hockley, 
surveyed  the  8th  of  August,  1670;  Larkin's  Addition,  surveyed  the 
3d  of  November,  1673;  Lloyd  of  Ludloe'a  Lot,  surveyed  the  20th  of 
October,  1667 ;  The  Ludloe's  Lot,  surveyed  the  20th  of  June,  1668, 
and  The  United  Friendship;  which  last  mentioned  tract  was  sur- 
veyed for  John  Larkin  on  the  15th  of  October,  1684;  the  certificate 
stated  it  as  beginning  at  a  red  oak  standing  on  a  high  point  by  a 
small  gut  on  the  N.  side  of  Patapsco  Biver  in  Baltimore  County, 
about  a  mile  below  the  falls,  and  running  (1)  down  the  river  E.  160 
ps.  to  another  bounded  oak,  then  (2)  running  N.  into  the  woods  200 
ps.  then  (3)  W.  100  ps.  then  (4)  N.  160  ps.  then  (5)  running  W,  60 . 
ps.  with  a  tract  of  land  lately  taken  up  for  George  YatCvS  of  Anne 
Arundel  County,  gent,  (a)  then  (6)  running  W.  S.  W.  200  ps.  with 
the  said  laud,  then  (7)  running  S.  230  ps.  bounding  on  the  said 
Yates'  land,  then  (8)  S.  W.  44  ps.  to  the  aforesaid  river,  then  (9) 
running  down  the  river  S.  and  by  W.  28  ps.  (10)  S.  38  ps.  then  (11) 
running  S.  S.  £.  90  ps.  then  (12)  running  £.  S.  E.  20  ps.  lastly  (13) 
running  E.  N.  E.  200  ps.  to  the  first  bound  tree,  containing  in  all 
700  acres  of  land."  He  also  gave  in  evidence  the  grant  of  a  tract 
of  land  called  United  Friendship,  surveyed  for  Edward  Norwood  on 
the  23d  of  September,  1765,  under  a  warrant  to  resurvey  the  follow- 
ing tracts,  viz.  505  acres,  part  of  The  United  Friendship,  granted 
to  John  Larkin  for  700  acres,  the  Ist  of  September,  1687;  Addition 
to  Yates'  Forbearance,  granted  to  Emanuel  Teal  the  13th  of  June, 
1734,  for  54  acres;  Yates'  Forbearance,  granted  to  George  Yates  the 
20th  of  July,  1684,  for  140  acres ;  and  The  Addition  to  United  Friend- 
ship, granted  to  Edward  Norwood  the  29th  of  September,  1750,  for 


(a)  See  this  grant  set  out  in  1  H.  &  J.  128. 
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30  acres — "Beginning,  for  Edward  Norwood's  part  of  United  Friend- 
ship, at  the  place  where  formerly  stood  a  bounded  red  oak  on  the 
N.  side  of  Patapsco  River,  it  being  the  beginning  of  the  whole 
tract  called  United  Friendship,  and  ranning  •  thence  (1)  N. 
160  13  ^,  335  pg.  (2)  E.  N.  B.  80  ps.  to  the  end  of  the  fifth  line  of 
the  whole  tract,  it  being  also  at  the  end  of  the  W.  100  ps.  line  of  a 
tract  of  land  called  Yates'  Forbearance,  then  (3)  lK)nnding  on  Yates' 
Forbearance,  and  the  whole  tract  called  United  Friendship,  N.  160 
ps.  (4)  W.  S.  W.  200  ps.  (5)  N.  70  ps.  thence  (6)  S.  W.  44  ps.  to  the 
main  falls  of  Patapsco  River,  bnt  the  trne  distance  is  530  ps.  to  said 
falls,  then  (7)  ininning  down  the  said  river  S.  by  W.  28  ps."  &c.  He 
atlso  ofiered  in  evidence  two  deeds,  one  from  John  Larkin  to  William 
Chew,  dated  the  25th  of  June,  1702,  for  350  acres,  part  of  The  United 
Friendship,  and  the  other  from  Hyde  Hoxton  to  Edward  Norwood, 
dated  the  14th  of  May,  1 750. 

And  also  gave  in  evidence,  that  all  the  said  certificates  of  surveys, 
and  the  said  grant  and  deeds,  were  by  him  truly  located  on  the  plots. 
The  defendants  then  offered  evidence,  that  said  grant  and  certificate 
of  survey  of  The  United  Friendship,  and  the  certificates  of  the  two 
tracts  called  Yates'  Forbearance,  were  by  them  truly  located ;  and 
then  prayed  the  Court  to  direct  the  jurj",  that  the  fifth,  sixth,  and 
seventh  lines  of  The  United  Friendship,  must  run  with  and  bind  on 
the  lines  of  the  land  of  George  Yates,  mentioned  in  the  said  grant 
and  certificate  of  The  United  Friendship,  wherever  the  jury  shall 
-find  them  to  be.  But  the  Court  refused  to  give  such  direction, 
being  of  opinion  that  the  location  of  the  tract  called  The  United 
Friendship  would  bear  a  double  aspect,  and  that  what  was  its  trqe 
location  was  a  matter  properly  to  be  enquired  of  and  found  by  the 
jury,  (a)  The  defendants  excepted.  Verdict  and  judgment  for  the 
plaintiff  for  the  tract  called  The  Enlargement,  according  to  the 
plaintiff  ^s  location  of  the  same,  by  a  table  of  courses  distinguished 
on  the  plots  by  the  number  one,  beginning  at  the  red  letter  E.  On 
this  judgment  the  defendants  sued  out  a  writ  of  error  returnable  to 
this  Court,  where  the  cause  was  argued  at  December  Term,  1812, 
before  Chase,  C.  J.,  Buchanan  and  Eable,  JJ. 

♦  T.  Buchanan,  Shauff,  and  Pinkneyj  for  the  plaintiffs  in 
lol  error.  Cited  Carroll  vs.  Norwoody  4,  H.  dt  McH.  287;  Savory 
vs.  Whaylandj  1  H.  d;  McK  206.  The  Act  of  1785,  ch.  72,  s.  11. 
Doe  on  Detn.  Boicerman  vs.  Syboume,  7  T.  R,  2',  Goodtitle  Bern. 
Jones  vs.  Jones,  Ibidj  43;  Peahens  Evld.  316,  317;  Keen  Dem,  The 
Earl  of  Portsmouth  et  al.  vs.  The  Earl  of  Effingham,  2  Strange,  1267 ; 


(a)  This  decision  seems  to  be  conformable  to  that  made  by  the  General 
Court,  and  affirmed  in  the  Court  of  Appeals,  in  the  case  of  Ridgely  et  ux. 
Lessee  vs.  Norwood^  1  H.  &  J.  128,  on  the  very  same  grant:  if  that  case  was 
referred  to  in  the  Court  below,  it  was  not  cited  or  referred  to  by  the  counsel 
who  argued  this  case  in  the  Court  of  Appeals,  nor  by  that  Court  when  they 
made  their  decision  reversing  the  judgment  of  the  Court  below. 
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Warren  Bern.  Webb  vs.  Oreenville^  Ibidy  1129 ;  Helm  vs.  Howard,  2 
H.  &  McH.  82;  Borsey  va.  Hammond^  1  H.  &  J.  190,  194;  Cheney  vs. 
Ringgoldj  in  this  Court,  December  Term,  1807 ;  2  Blk.  Com,  339,  and 
Land  Hold.  Ass.  288. 

Harper  and  Martin,  for  the  defendants  in  error,  relied  on  Gittings 
vs.  HaUy  1  H.  (fc  J.  16,  22;  Thompson  vs.  Brotcn,  1  H.  &  J,  335;  Gib- 
son vs.  Smith,  1  H.  &  J.  253;  Bavis  vs.  Batty,  Ibid,  264;  England 
Bern.  Sybum  vs.  Sto<fe,  4  T.  i?.  682. 

Chase,  G.  J.  delivered  the  opinion  of  the  Court.  It  has  been 
conceded  in  the  argument,  that  the  facts  and  circumstances  stated 
in  the  firsf  bill  of  exceptions,  constitute  a  sufficient  foundation  for 
the  jury's  presuming  a  grant  to  the  sons  of  John  Israel,  indepen- 
dent and  exclusive  of  the  fact,  that  a  grant  had  issued  to  John 
Israel,  the  father,  after  his  death,  which  fact,  it  has  been  contended, 
repels  and  preludes  the  presumption,  on  the  ground  that  all  the 
facts  and  circumstances  originated  from  that  source,  and  are  in  such 
manner  to  be  accounted  for.  The  grant  which  issued  to  John  Israel 
was  void  ab  initio,  there  being  no  grantee,  John  Israel  being  dead. 
The  grant  had  no  operation  or  efficacy  in  law,  and  consequently  no 
estate  or  interest  was  or  could  be  acquired  under  it.  It  was  a  mere 
nullity,  and  none  of  the  facts  or  circumstances  in  the  case  could 
spring  from  it.  There  is  a  plain  distinction  between  a  void  grant  or 
conveyance  and  a  defective  deed,  and  on  that  ground  the  case  of 
Keen,  on  the  demise  of  the  Earl  of  Portsmouth  et  aL  vs.  The  Earl  of 
Effingham,  2  Strange,  1267,  is  distinguishable  from  the  present.  A 
void  grant  is  no  grant,  and  proves  nothing.  A  defective  conveyance 
may  be  good  for  some  purposes,  and  legally  inefficacious  for  others. 
hi  the  case  in  Strange,  although  deeds  were  •  made  and  en- 
rolled  for  the  purpose  of  making  a  tenant  to  the  praecipe,  yet  ^^"^ 
proper  parties  did  not  join ;  that  is,  the  person  who  had  the  life 
estate  did  not  join  in  them.  The  uses  declared  were  warranted  and 
well  created.  The  deeds  were  effectual  for  the  purpose  of  declaring 
the  uses  of  the  recoveries,  and  they  were  also  made  for  the  purpose 
of  making  proper  parties.  These  deeds  were  part  of  the  recoveries 
aad  the  foundation  of  them,  and  supposed  to  be  effectual,  but  the 
tenant  for  life  not  joining  in  them,  they  were  defective;  and  if  the 
Court  had  directed  the  jury  to  presume  proper  deeds,  the  direction 
would  have  been  repugnant  to  the  deeds  appearing,  and  would  also 
have  concluded  the  interest  of  the  tenant  for  life.  In  the  case  in 
question  no  grants  exists.  John  Israeh  the  father,  in  virtue  of  his 
certificate  of  survey,  and  payment  of  the  composition  money,  acquired 
an  equitable  interest  in  the  tract  of  land  called  The  Enlargement, 
which  by  his  will  was  transmitted  to  his  three  sons.  It  is  stated,  in 
the  case,  that  the  lessors  of  the  plaintiff',  and  those  under  whom 
they  claim,  have  been  in  possession  of  The  Enlargement  ever  since 
the  date  of  the  will  of  John  Israel,  (13th  of  January,  1723,)  undc 
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the  title  derived  from  the  said  will.  Every  fact  in  the  case,  on  which 
the  direction  to  the  jury  was  prayed,  existed  independent  of  the 
void  grant  which  issued  to  John  Israel,  and  at  the  time  it  did  issue 
the  three  sons  were  entitled  to  it,  and  not  John  Israel,  who  was 
dead.  Here  then  is  a  clear  equitable  title  shown  in  the  sons  of 
John  Israel,  and  deduced  from  them  to  the  lessors  of  the  plaintiff, 
and  a  possession  held  in  conformity  thereto  from  1723,  until  within 
ten  years  before  the  institution  of  this  ejectment.  The  Court  are 
of  opinion,  that  the  opinion  expressed  by  the  Court  below,  in  the 
fii*st  bill  of  exceptions,  be  aflirmed. 

It  does  not  appear  by  the  facts  stated  in  the  second  bill  of  excep- 
tions that  there  is  any  evidence  of  a  title  deduced  to  the  lessors  of 
the  plaintiff  in  the  land  in  question.  The  deed  from  John  L.  Israel 
to  Tasker  cannot  operate  as  a  feoffment,  for  want  of  finding  livery 
of  seizin.  It  cannot  operate  as  a  release  to  enlarge  the  estate,  for 
want  of  an  estate  in  law  in  the  releasee  at  the  time  of  the  execution 
of  the  said  deed.  It  cannot  operate  a«  a  deed  of  bargain  and  sale, 
enrolled  under  the  decree  of  the  Court  of  Chancery,  the  case  not 
-  ^  stating  that  Edward  Norwood,  the  father  of  •  the  defendants, 
'^^^  at  the  time  he  obtained  his  deed,  had  notice  of  the  deed  from 
John  L.  Israel  to  B.  Tasker.  The  Court  are  of  opinion,  that  the 
opinion  expressed  by  the  Court  below,  in  the  second  bill  of  excep> 
tions,  be  reversed. 

In  expressing  an  opinion  on  the  third  bill  of  exceptions,  the  Court 
will  endeavor  to  state  their  ideas  in  as  concise  and  plain  a  manner 
as  possible,  as  to  the  grounds  and  principles  of  the  law  in  relation  to 
the  true  location  of  tracts  of  land  in  this  State.  It  is  the  unques- 
tionable right  and  jurisdiction  of  the  Courts  to  decide  on  the  con- 
struction of  grants  and  deeds,  as  well  as  to  the  description  of  the 
land  which  is  to  be  transferred,  as  the  quality  and  nature  of  the 
estate,  subject  only  to  the  exception  of  the  case  of  a  latent  ambiguity. 
The  location  must  correspond  with,  and  be  in  conformity  to,  the  true 
construction  of  the  grant  as  declared  by  the  Court.  In  construing 
grants  the  Courts  are  to  regard,  and  to  be  governed  by,  the  intention 
of  the  parties,  to  be  collected  from  the  deed,  if  not  incompatible 
with  some  rule  or  principle  of  law,  and  nothing  extrinsic  or  de  hars 
the  deed  is  to  be  recurred  to  for  ascertaining  such  intention,  unless 
in  the  case  of  a  latent  ambiguity.  If  there  \b  a  call  in  the  grant 
and  course  and  distance,  and  they  do  not  agree,  the  call  is  to  be 
gratified  if  it  is  imperative  or  peremptory,  and  the  course  and 
distance  are  to  be  rejected,  and  the  line  is  to  be  elongated  or 
shortened  to  bring  it  to  the  call.  It  is  the  exclusive  right  and 
province  of  the  jury  to  ascertain  and  fix  calls  according  to  the  evi- 
dence legally  admissible  for  that  purpose,  and  the  calls  being  ascer- 
tained, the  lines  must  run  accordingly,  and  will  be  controlled  thereby, 
if  the  course  and  distance  do  not  correspond  with  such  calls.  To 
show  the  true  position  of  a  tree,  head  of  a  creek,  or  line  of  a  tract 
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of  land  called  for,  recourse  is  often  had  to  the  relative  situation  of 
oontigQons  tracts,  aud  various  other  circumstances,  haviug  the 
tendency  to  identify  the  call.  There  certainly  can  be  no  distinction 
between  a  line  of  a  tract  of  land  called  for,  and  any  natural  or 
artificial  boundary;  they  are  all  the  subjects  of  proof,  and  when 
ascertained  by  the  jury,  are  equally  to  be  regarded,  and  the  course 
and  distance  are  to  be  governed  by  them,  if  the  call  is  imperative. 
The  reason  which  induced  the  Courts,  in  construing  grants,  to  give 
a  preference  to  the  location  according  to  calls  was,  because  such 
construction  was  most  beneficial  to  the  grantee  in  giving  him  more 
land,  and  that  *  principle  having  been  adopted,  has  been  ^^^ 
generally  adhered  to,  although  in  some  few  cases  it  might  '-^^ 
operate  to  the  disadvantage  of  the  grantee.  Almost  all  i<x;atious, 
where  there  are  calls  as  well  as  course  and  distance,  are  locations 
with  a  double  aspect,  because  the  course  and  distance  seldom,  if 
ever,  agree  with  the  calls.  If  that  reason  was  to  govern  the  Courts 
in  their  decisions,  the  consequence  would  be,  the  transferring  the 
power  and  jurisdiction  of  the  Courts  to  the  jury  in  the  exposition 
of  grants,  and  the. greatest  uncertainty  would  prevail,  and  the 
greatest  evils  would  result  from  it — contradictory  determinations, 
without  any  power  to  control  thenL  It  is  admitted  that  the  calls 
in  this  case  are  imperative;  indeed  there  can  be  do  doubt  about  it ; 
and  being  peremptory,  they  must  be  complied  with,  and  the  course 
and  distance  must  be  controlled  by  them. 

The  Court  are  of  opinion,  that  the  fifth,  sixth  and  seventh  Hues 
of  The  United  Friendship,  must  run  with'  aud  bind  on  the  lines  of 
the  land  of  George  Yates,  and  that  the  fourth  line  of  The  United 
Friendship  must  be  controlled  by  the  said  fifth,  sixth  and  seventh 
lines  of  said  land,  and  terminate  on  the  line  of  Yates'  land, 
wherever  the  jury  may  find  it  will  strike  the  same  by  elongating 
or  shortening  the  said  fourth  line.  The  Court  are  of  opinicm,  that 
the  opinion  expressed  by  the  Court  below  in  the  third  bill  of  excep- 
tions be  reversed.  Judgment  reversed. 

A  procedendo  being  awarded,  the  cause  was  remitted  to  the 
Gonnty  Court  for  a  new  trial.  After  it  was  so  remitted,  the  deaths 
of  both  the  original  defendants  were  suggested,  and  the  heirs  of 
Edward  Norwood  appeared  and  were  made  defendants.  The  deaths 
of  >ficholas  Carroll,  Robert  Carter,  Abraham  Van  Bibber,  and  Wil- 
liam Smith,  four  of  the  lessors  of  the  plaintiff,  were  also  suggested, 
and  it  seems,  by  the  bill  of  exceptions,  although  not  so  stated  in  the 
record,  that  Washington  Van  Bibber  was  made  a  party  lessor  in 
the  place  of  Abraham  Yan  Bibber. 

4.  At  the  new  trial  of  the  cause  in  the  County  Court,  in  Septem- 
ber, 1817,  the  plaintiff  read  in  evidence  the  certificate  of  survey  of  a 
tract  of  land  called  Eoper's  Increase,  surveyed  for  Thomas  Eoper  on 
the  20th  of  October,  1667,  and  the  grant  of  a  tract  called  The 
9  5  H.  &  J. 
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Eulargement,  for  which  this  action  was  brought,  granted  to  John 
Israel  on  the  10th  of  July,  1724,  for  100  acres.  He  also  gave  in  evi- 
■  Arc  ^®^^®5  ^^^^  *^^^^  two  tracts  were  •  tinily  located  by  him  on 
'■^^  the  plots.  And  it  was  admitted  by  the  parties,  that  the 
whole  of  said  two  tracts  came  by  sundry  mesne  conveyances,  and 
the  will  of  the  said  John  Israel,  their  father,  to,  and  were  legally 
vested  in,  John  Lacon  Israel,  Gilbert  Talbot  Israel,  and  Robert 
Israel,  in  equal  {portions,  in  fee  simple,  sls  tenants  in  common,  pre- 
vious to  the  year  1751,  except  two  tracts  of  100  acres  each,  parts  of 
Yates  his  Forbearance,  which  had  before  that  time  been  legally 
vested,  in  fee  simple,  one  in  Joshua  Sewell,  and  the  other  in  Robert 
Chapman,  by  two  several  deeds  from  John  Yates,  which  are  located 
by  the  plaintiff  on  the  plots,  and  which  he  offered  evidence  to  prove 
were  truly  located.  He  further  gave  in  evidence  a  deed  from  J.  L. 
Israel  to  George  Buchanan,  for  150  acres,  part  of  the  tract  called 
Yates  his  Forbearance,  dated  the  7th  of  July,  1731;  and  gave 
evidence  that  said  deed  was  truly  located  by  him  on  the  plots.  He 
also  read  in  evidence  a  deed  from  G.  T.  Israel,  and  a  certain  Charlea 
Eidgely,  dated  the  26th  of  June,  1732,  to  Charles  Carroll,  surgeon, 
of  and  for  all  the  said  G.  T.  Israel's  part  of  the  tracts  of  land  called 
Yates  his  Forbearance,  and  The  Enlargement ;  and  a  deed  from  C. 
Carroll,  surgeon,  to  Benjamin  Tasker,  Daniel  Dulany,  Charles  Car- 
roll, of  Annapolis,  and  Daniel  Carroll,  of  Duddington  Manor,  of 
and  for  four  undivided  fifth  parts,  onefifth  to  each,  of  the  lands  so 
conveyed  to  him  by  G.  T.  Israel,  dated  the  26th  of  September,  1733. 
He  also  gave  in  evidence,  that  some  time  after  the  execution  of  the 
deed  last  mentioned,  and  before  the  26th  of  August,  1743,  C.  Car- 
roll, of  Duddington  Manor,  in  the  last  mentioned  deed  named,  died, 
and  that  all  his  right  and  interest  under  said  last  mentioned  deed^ 
to  the  lands  therein  mentioned,  descended  to  Daniel  Carroll,  his 
eldest  son  and  heir-at-law,  and  his  heirs.  He  also  read  in  evidence 
a  deed  Irom  K.  Israel  to  C.  Carroll,  of  Annapolis,  purporting  to  be 
for  the  use  of  himself  and  of  C.  Carroll,  surgeon,  C.  Carroll,  son  of 
Daniel,  D.  Dulany,  and  B.  Tasker,  dated  the  26th  of  August,  1743, 
for  all  the  said  R.  Israel's  part  of  the  lands  called  Enlargement,  and 
Yates  his  Forbearance.  He  also  read  in  evidence  a  bond  of  con- 
veyance from  J.  L.  Israel  to  John  Hurd,  for  100  acres  of  land,  part  of 
the  tract  called  Yates  his  Forbearance,  dated  the  24th  of  December, 
1730,  and  an  assignment  of  said  bond  to  B.  Tasker,  dated  the  25th  of 
February,  1745,  and  a  deed  from  J.  L.  Israel  to  B.  Tasker^ 
loo  *  purporting  to  be  for  the  use  of  himself  and  C.  Carroll,  Esq. 
of  Annapolis,  C.  Carroll,  surgeon,  D.  Dulany,  and  C.  Carroll,  son  of 
Daniel,  by  the  name  of  Charles  Can-oil,  of  Duddington,  of  and  for 
the  land  meutoned  and  described  in  said  bond  to  Hurd,  being  all 
the  residue  and  remainder  of  any  or  all  the  lands  devised  to  him  by 
his  father,  John  Israel,  except  151  acres  conveyed  to  Gr  Buchanan^ 
which  deed  bears  date  on  the  15th  of  June,  1750,  and  was  recorded 
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bj  a  decree  of  the  Chancellor  on  the  18th  of  December,  1794.  And 
the  plaintiff  and  defendants  admitted  that  the  said  deed  must  be  ho 
located  as  to  lie  entirely  within  the  lines  of  Yates  his  Forbearance 
as  traly  located.  And  that  all  the  undivided  part,  estate  and  inte- 
rest, of  C.  Carroll,  of  Annapolis,,  in  the  said  lands,  or  any  of  them, 
under  and  by  virtue  of  said  deeds,  or  any  of  them,  descended  to, 
and  became  legally  vested  in,  Charles  Carroll,  of  CarroUton,  one  of 
the  lessors  of  the  plaintiff,  and  his  heirs;  and  that  all  the  undivided 
part,  &c.  of  B.  Tasker,  in  and  to  the  said  lands,  or  any  of  them, 
became  legally  vested,  by  sundry  mesne  conveyances,  in  Eobert 
Carter,  one  of  the  lessors  of  the  plaintiff,  and  his  heirs ;  and  that 
all  the  nndivided  part,  &c.  of  C.  Carroll,  of  Duddington,  in  and  to 
the  said  lands,  or  any  of  them,  descended  to,  and  became  legally 
Tested  in,  Daniel  Carroll,  of  Duddington,  one  of  the  lessors  of  the 
plaintiff,  and  his  heirs ;  and  that  all  the  undivided  part,  &c.  of  C. 
Carroll,  surgeon,  in  and  to  the  said  lands,  or  any  of  them,  became 
vested,  by  sundry  mesne  conveyances,  in  Nicholas  Carroll,  one  of  the 
lessors  of  the  plaintiff,  and  his  heirs ;  and  that  said  lessors,  so  far  as 
they  had  any  title  to  or  estate  in  said  lands,  or  any  part  of  them,  held 
the  same  as  tenants  in  common  at  the  time  of  bringing  this  action. 
And  the  plaintiff,  to  prove  that  all  the  interest  and  estate  of  D.  Dulany 
of  and  in  said  lands,  or  any  of  them,  became  vested,  by  sundry  de- 
scents and  mesne  conveyances,  in  Abraham  Vanbibber,  Isaac  Van- 
bibber,  and  William  Smith,  lessors  of  the  plaintiff,  and  their  heirs, 
and  that  they  held  the  same  as  tenants  in  common  with  each  other, 
and  with  the  other  lessors  of  the  plaintiff,  at  the  time  of  bringing 
this  action,  read  in  evidence  the  last  will'  and  testament  of  the  said 
p.  Dalany,  dated  the  26th  February,  1752,  in  which  will  no 
mention  is  made  of  the  land  in  dispute,  nor  is  there  any  residuary 
devise,  which  the  plaintiff  relied  on  as  evidence  that  said  Daniel 
•Dulany  died  intestate  of  said  lands,  and  left  Daniel  Dulany,  - 
barrister,  of  Annapolis,  his  eldest  son  and  heir-at-law.  And  *®  • 
also  a  deed  from  Walter  Dulany,  in  said  will  mentioned,  bearing 
date  the  26th  of  November,  1759,  to  D.  Dulany,  barrister,  in  the 
said  will  mentioned,  son  of  Daniel,  of  and  for  one  moiety  of  the  part 
of  the  said  lands,  to  which  D.  Dulany,  the  father,  had  been  entitled 
by  virtue  of  the  aforesaid  deeds,  or  any  of  them.  And  also  a  deed 
from  D.  Dulany,  barrister,  son  of  Daniel,  to  said  Walter,  for  one 
moiety  of  said  lands,  bearing  date  the  same  day  with  the  deed  last 
above  mentioned,  but  executed  after  it.  [See  these  deeds  recited  in 
1  Harr.  &  Johns.  170, 171.]  And  also  a  deed  from  D.  Dulany,  barris- 
ter, to  his  son  Daniel  Dulany,  for  the  other  moiety  of  said  lands, 
which  deed  is  dated  on  the  16th  of  September,  1772.  He  also  gave 
in  evidence,  that  D.  Dulany,  (the  third,)  the  grantee  in  the  last 
mentioned  deed,  being  entitled  under  said  deed  to  the  said  moiety, 
and  possessed  thereof,  joined  and  adhered  to  the  King  of  Great 
Britain  in  the  War  of  the  Revolution,  in  the  year  1777,  whereby  all 
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his  estate  and  interest  of  and  in  said  moiety  became  confiscated  to 
this  State,  and  was,  on  the  4th  day  of  May,  1785,  sold  by  the  inten- 
dent  of  the  revenue  of  the  State,  claiming  to  act  by  authority  of 
and  according  to  law,  to  William  Smith,  one  of  the  lessors  of  the 
plaintiff,  Josias  Oarvill  Hall,  and  Aquila  Hall;  which  said  J.  C.  Hall 
and  A.  Hall,  afterwards  assigned  and  transferred  their  parts  and 
interest,  under  said  sale,  to  said  W.  Smith,  and  I.  Vanbibber,  two 
of  the  lessors  of  the  plaintiff,  to  which  said  W.  Smith  and  I.  Van- 
bibber, the  Chancellor  of  the  State,  claiming  to  act  for  and  on  behalf 
of  the  State,  and  by  authority  of  law,  conveyed  the  moiety  last  above 
mentioned,  by  two  several  deeds,  one  to  W*.  Smith,  bearing  date  on 
the  12th  of  December,  1792,  for  four-fifths  part  of  said  moiety;  and 
the  other  to  I.  Van  Bibber,  bearing  date  the  11th  of  October,  1792, 
for  one-fifth  part  of  said  moiety.    He  also  gave  e%idence,  that  before 
the  war  of  the  Revolution,  and  after  the  date  of  the  above  mentioned 
deed  from  D.  Dulany,  of  Annapolis,  barrister,  to  W.  Dulany,  his 
brother,  the  said  W.  Dulany  died,  leaving  Daniel  Dulany,  his  eldest 
son  and  heir-at-law,  otherwise  called  Daniel  Dulany,  of  Walter,  to 
whom  all  the  said  Walter's  right,  interest  and'  estate,  in  the  said 
-    ^   land  called  The  Enlargement,  and  Yates  his  •  Forbearance, 
'■^^   being  the  right  demised  as  aforesaid  from  D.  Dulany,  (the 
first,)  in  and  to  one  undivided  moiety  of  Ihe  one  undivided  fifth  pai*t, 
which  originally  belonged  as  aforesaid  to  D.  Dulany,  (the  first,) 
descended  and  became  vested  in  him  in  fee  simple ;  and  that  D. 
Dulany,  son  of  Walter,  during  said  war,  adhered  to  and  joined  the 
King  of  Great  Britain  against  the  United  States  of   America, 
whereby  his  interest  in  said  lauds  became  and  was  confiscated  to 
this  State,  and  was  afterwards  sold  by  the  Intendeut  of  the  Revenue 
of  the  State,  claiming  to  act  by  authority  of  law,  to  Abraham  Van 
Bibber,  one  of  the  original  lessors  of  the  plaintiff,  and  to  Thomas 
Stone  and  Daniel  of  Saint  Thomas  Jenifer,  whose  rights  under  and 
by  virtue  of  said  sale,  were  afterwards  legally  transferred  to  A. 
Van  Bibber,  to  whom  the  Chancellor  of  the  State,  claiming  to  act 
for  and  on  behalf  of  the  State,  and  by  authority  of  law,  conveyed 
the  last  mentioned  moiety  in  fee  simple,  in  and  by  two  several  deeds 
dated,  one  on  the  5th  of  February,  1787,  and  the  other  the  19th  of 
September,  1792,  for  one-half  of  the  said  moiety  (a).    He  also  gave 
in  evidence,  that  W.  Dulany  and  D.  Dulany,  sons  of  the  first  named 
D.  Dulany,  and  those  claiming  under  them,  were  in  the  actual  pos- 
session of  the  said  undivided  tenth  parts  held  by  their  said  father 
as  above  mentioned,  holding  the  same  under  the  title  derived  from 
their  said  father,  as  tenants  in  common,  with  C.  Carroll  of  Annapolis, 
C.  Carroll  of  Duddington,  B.  Tusker,  and  C.  Carroll,  surgeon,  and 
those  claiming  under  them  respectively,  till  they  were  turned  out 
of  possession,  as  hereinafter  mentioned,  by  E.  and  S.  Norwood.    He 


(a)  See  the  title  set  out  in  1  H.  &  J.  167. 
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also  gave  in  evidence,  that  A.  Van  Bibber  died  on  or  about  the  11th 
of  Jone,  1805,  having  first  made  and  duly  pablished  his  last  will  and 
testament  in  writing,  by  which  he  devised  all  his  right,  interest  and 
est'ate,  of  and  in  the  said  undivided  moiety  of  a  fifth  part,  or  un- 
divided tenth  part,  to  Washington  Van  Bibber,  and  his  heirs,  who 
hath  since  been  made  a  party  in  this  cause  as  the  law  directs,  (a) 
The  defendants  then  read  in  evidence  the  patent  of  a  tract  of  land 
called  the  United  Friendship,  granted  to  John  Larkin,  on  the  1st  of 
September,  1687,  for  700  acres;  and  a  deed  from  the  aforesaid 
J.  L.  Israel  to  •  Edward  Norwood,  dated  the  28th  of  March, 
1760,  for  a  tract  of  land  The  Land  of  Goshen,  another  called  '-^^ 
Addition,  and  another  called  Cannon's  Delight;  ^^also  all  other 
rights,  titles,  interests,  claims  and  demands,  and  unto  any  tracts  or 
parcels  of  laud  devised  to  said  J.  L.  Israel  by  his  father's  will,  or 
that  as  heir-at-law  became  the  property  of  him  the  said  J.  L.  Israel." 
And  gave  in  evidence  that  said  patent  and  deed  were  truly  located 
by  the  defendants  on  the  plots  in  this  cause.  And  also  give  in  evi- 
dence, which  was  admitted  by  the  plaintiff,  that  E.  and  S.  Norwood, 
formerly  defendants  in  this  cause,  were  at  the  time  of  bringing  this 
action,  and  long  before,  seized  in  fee,  as  tenants  in  common,  of  and  in 
the  tract  of  land  called  The  United  Friendship,  and  of  and  in  all  the 
estate,  right,  title  and  interest,  in  and  to  the  lands  called  The  En- 
largement and  Yates  his  Forbearance,  which  vested  in  the  first  men- 
tioned E.  Norwood  under  the  deed  to  him  from  J.  L.  Israel ;  and  that 
all  the  estate,  title  and  interest,  of  E.  and  S.  Norwood,  the  former 
defendants,  in  and  to  said  lands,  or  any  of  them,  hath  passed  to, 
and  is  now  legally  vested  in,  the  present  defendants  in  this  cause. 
They  also  gave  in  evidence,  which  was  admitted  by  the  plaintiff, 
that  a  bill  in  Chancery  was  filed  by  the  lessors  of  the  plaintiff  against 
J.  L.  Israel,  ibr  ordering  the  recording  of  the  deed  from  J.  L.  Israel 
to  B.  Tasker,  and  a  decree  thereon  made,  which  is  hereinabove  set 
forth.  They  also  read  in  evidence  the  Act  of  Assembly  of  1815, 
ch.  147,  which  it  is  admitted  was  passed  at  the  instance  of  the 
lessors  of  the  plaintiff,  who  then  composed  the  Baltimore  Company, 
hereinafter  mentioned,  which  Act,  it  was  agreed,  should  be  read 
from  any  of  the  printed  copies  of  the  Acts  of  the  General  Assembly 
of  this  State.  They  also  gave  in  evidence,  and  it  waa  admitted  by 
the  plaintiff,  that  a  bill  in  Chancery,  since  the  institution  of  this 
sait,  was  filed  by  a  part  of  the  lessors  of  the  plaintiff  against  the 
remaining  lessors  of  the  plaintiff,  which  parties  were  known  by  the 
name  of  The  Baltimore  Company,  for  a  division  of  the  lands  held  in 
common  by  them,  upon  which  bill  and  proceedings  thereon,  a  parti- 
tion was  decreed  and  made  of  the  tract  of  land  called  Yates  his 
Forbearance,  in  and  by  which  decree  and  partition  all  that  part  of 
the  said  tract  which,  according  to  its  true  location,  covers  and  in- 
cludes any  part  of  the  tract  called  The  Enlargement,  as  located  by 

(a)  It  is  not  so  stated  in  the  record. 
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1  ^i\  ^^®  plaintiflF  on  the  plots  in  this  •  cause,  was  decreed  and 
^  •  **  assigned  to  Washington  Yan  Bibber  in  severalty.  The  plain- 
tiff then  gave  in  evidence,  that  the  original  lessors  of  the  plaintiff, 
or  those  under  whom  they  claim  under  and  by  virtue  of  the  several 
deeds  from  J.  L.  Israel,  G.  T.  Israel,  and  R.  Israel,  were  before  the 
time  of  bringing  this  action,  actually  ousted  and  turned  out  by 
E.  and  S.  Norwood,  the  original  defendants  in  this  cause,  of  and 
from  all  that  part  of  the  tract  of  land  called  The  Enlargement,  for 
which  this  action  was  brought,  as  located  on  the  plots  in  this  cause, 
which  is  included  within  the  lines  of  the  tract  called  Yates  his  For- 
bearance, as  located  by  him  on  said  plots,  and  held  the  same  till  the 
present  time.  He  also  gave  in  evidence,  that  at  the  time  of  the  exe- 
cution of  the  deed  from  J.  L.  Israel  to  E.  Norwood,  of  the  28th  of 
March,  1760,  the  said  E.  Norwood,  the  grantee,  had  notice  of  the 
said  deed  of  the  15th  of  June,  1750,  from  J.  L.  Israel  to  B.  Tasker, 
and  others.  He  also  gave  in  evidence,  that  at  the  time  of  making 
the  several  deeds  from  R.  Israel  to  G.  Carroll,  Esquire,  of  Annapolis, 
and  others,  from  J.  L.  Israel  to  B.  Tasker,  Esquire,  and  others,  the 
persons  to  whom,  or  for  whose  use  the  said  deeds  and  each  of  them 
were  severally  executed,  received  actual  possession  and  livery  of 
seizin  of  and  in  the  lands  purported  and  intended  to  be  conveyed 
in  and  by  those  deeds  severally  and  respectively.  And  the  evidence 
which  he  offered  to  prove  livery  of  seizin  from  J.  L.  Israel  to  Tasker, 
and  others,  consisted  in  this,  that  he  produced  the  bond  from  J.  L. 
Israel  to  Hurd,  and  the  assignment  thereof  to  B.  Tasker,  and  com- 
pany, and  proved,  that  soon  after  the  date  of  that  bond,  Hurd  was 
in  possession  of  the  land  in  said  deed  mentioned,  and  remained  in 
possession  till  the  time  of  the  assignment,  or  some  short  time  after, 
when  he  delivered  the  possession  thereof  to  the  agent  of  B.  Tasker, 
G.  Garroll,  of  Annapolis,  G.  GaiToll,  surgeon,  0.  GarroU,  of  Dudding- 
ton,  and  D.  Dulany,  who,  and  those  claiming  under  them  as  afore- 
said, remained  in  the  actual  possession  and  occupancy  of  said  land  tiU 
the  execution  of  the  deed  last  mentioned,  and  from  that  time  till  they 
were  turned  out  of  possession  by  E.  and  S.  Norwood  as  aforesaid ; 
and  that  E.  Norwood,  father  of  E.  and  S.  Norwood,  lived  on  The 
United  Friendship,  in  the  neighborhood  of  the  land  mentioned  in 
said  bond,  and  set  up  a  claim  thereto  at  the  time  when  possession 
1  >y  1  *  ^^  delivered  to  the  agent  as  aforesaid,  and  irom  that  time 
*  •  *  to  the  date  of  the  deed  of  the  28th  of  March,  1760.  And  the 
evidence  which  he  offered  to  prove  livery  of  seizin  with  the  said 
deed  from  R.  Israel  to  G.  Garroll,  of  Annapolis,  for  the  use  of  him- 
seli',  and  others,  consisted  in  this,  that  he  gave  evidence  to  prove, 
that  from  the  time  of  the  execution  of  said  deed  the  grantees,  or  the 
cestui  que  use  therein  mentioned,  and  those  claiming  under  them, 
down  to  the  lessors  of  the  plaintiff,  were  in  possession  of  said  land, 
claiming  it  under  the  title  derived  in  manner  aforesaid,  from  J.  L. 
Israel,  R.  Israel  and  6.  T.  Israel,  until  they  were  turned  out  of  pos- 
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session  by  E.  and  S.  Norwood  in  manner  aforesaid.  And  the  evi- 
dence which  he  offered  to  prove  that  at  the  time  when  the  deed 
from  J.  L.  Israel  to  E.  Norwood  was  made,  the  said  Norwood  had 
notice  of  the  deed  from  J.  L.  Israel  to  B.  Tasker,  for  the  use  of  him- 
self^ and  others,  consisted  in  the  depositions  heretofore  taken  and 
filed  in  this  canse,  and  given  in  evidence  by  consent.  The  defend- 
ants then  prayed  the  Oonrt  lor  their  direction  to  the  jur^^,  that  under 
the  evidence  aforesaid,  the' plaintiff  was  not  entitled  to  recover; 
iffhich  direction  the  Court,  [Dorset,  C.  J.]  gave.  The  plaintiff 
excepted;  and  the  verdict  and  judgment  being  against  him,  he 
appealed  to  this  Court. 

The  cause  was  argued  in  this  Court,  at  this  term,  before  Buch- 
anan, Eable,  and  Johnson,  JJ. 

Harper,  for  the  appellants,  cited  the  Act  of  1785,  ch.  72,  s.  11 ;  Car- 
roll vs.  Norwoody  1  H.&  J.  174,  175,  179 ;  Noricood  vs.  Carroll,  ante, 
158, 162;  Griffith  vs.  Moore,  in  the  General  Court,  May  Term,  1791; 
BunmngUm'8  Eject.  221,  410;  1  Mod.  252;  5  Mod.  33;  2  Blk.  Com. 
324;  Gilb.  Corn.  PI.  104;  Hob.  5;  Moale  vs.  Howard. 

Winder  and  Fitikney,  for  the  appellees,  referred  to  3  Bac.  Ab.  tit. 
Feoffment  (A.)  146,  {B.2,)  151;  Ibid,  tit.  Joint-tena/nts,  t&c.  (X.)  708; 
PhiU.  Evid.  356 ;  Co.  LiU.  213. 

Johnson,  J.  delivered  the  opinion  of  the  Court.  This  was  an  ac- 
tion of  ejectment  brought  to  recover  two  tracts  of  land  called  Browu's 
Adventure  and  The  Enlargement.  The  plaintiff  having  made  out  uo 
<»8e  for  the  recoverj'  of  Brown's  Adventure,  the  question  was, 
whether  he  had  a  •  title  to  the  whole  of  The  Enlargement,  or  - 
any  part  thereof,  for  which  he  was  competent  to  recover  in  "'^ 
this  action  ? 

In  the  discussion  of  this  case  several  points  have  been  ably  and 
ingeniously  argued,  on  which  it  is  not  necessary  for  this  Court  to 
form  an  opinion.  The  first  was,  whether  two  deeds,  the  one  by 
Bobert  Israel  to  Charles  Carroll,  bearing  date  the  26th  of  August, 
1748,  and  the  other  from  John  L.  Israel  to  Benjamin  Tasker,  dated 
the  15th  of  June,  1750,  under  which  deeds  the  plaintiff  claims,  could 
operate  otherwise  than  as  deeds  of  bargain  and  sale ;  and  secondly, 
whether  the  recital  contained  in  the  deeds  of  indenture  between 
Walter  Dulany  and  Daniel  Dulany,  and  e  converso,  was  evidence 
of  the  existence  of  the  deed  executed,  purporting  to  have  conveyed 
the  land,  so  as  to  exclude  their  father  from  having  died  intestate  as 
to  that  land ;  and  yet,  that  the  same  recital  was  not  evidence  of  the 
land  having  been  conveyed  to  them  by  the  recited  deed. 

In  the  view  the  Court  has  taken  of  this  case,  these  points  need 
not  be  determined.  For  if  the  plaintiff'  is  incompetent  to  recover, 
'^opposing  the  deeds  from  the  two  IsraePs  to  pass  the  land,  and  to 
vest  the  legal  estate  therein  in  the  manner  contended  for  on  the  part 
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or  the  plaintiff,  and  supposing  the  recital  in  the  deed  from  Walter 
Dalany  to  be  adequate  to  cause  full  efficacy  to  the  deeds  of  partition 
between  Daniel  and  Walter  Dulany,  still  giving  them  such  effect,  the 
plaintiff  cannot  recover  in  this  action ;  and  as  the  opinion  of  the 
Court  below  was  in  general,  that  on  the  facts  as  stated,  the  plaintiff 
had  no  right  to  recover,  the  judgment  must  be  affirmed. 

The  lessors  of  the  plaintiff  derive  their  title  to  the  land  through 
the  deeds  from  Robert  and  John  L.  Israel,  and  it  is  contended  that 
those  deeds  passed  the  land  to  five  persons  equally  in  fee  as  tenants 
in  common.  The  portion  of  the  land  that  Daniel  Dulany  was  entitled 
to,  having  become  liable  to  confiscation,  was  sold  as  confiscated  land 
to  Abraham  Van  Bibber,  one  of  the  lessors  of  the  plaintiff,  who  hav- 
ing died  pending  the  suit,  on  his  death  being  suggested,  his  son 
Washington  Van  Bibber  was  made  a  party  to  the  action. 

Pending  the  present  action  a  bill  was  filed  in  the  Court  of  Chan- 
cery, by  part  of  the  lessors  of  the  plaintiff,  against  the  rest  of  them, 
(all  of  the  parties  being  known  by  the  name  of  The  Baltimore  Com- 
1  lyo  P^^y?)  ^^^  ^  decree  was  obtained,  *  by  which  all  that  portioa 
•''■•'  of  The  Enlargement,  which  was  owned  in  common  by  the 
company,  and  comprehended  in  Yates  his  Forbearance,  was  vested 
in  severalty  in  Washington  Van  Bibber.  Subsequent  to  that  parti- 
tion. The  Baltimore  Company  applied  to  the  Legislature,  and  obtained 
the  passage  of  the  Act  of  1815,  ch.  147,  to  vest  in  Henry  W.  Rogers, 
Samuel  J.  Donaldson,  and  Thomas  L.  Emory,  all  the  land  which  be- 
longed to  The  Baltimore  Company,  and  had  been  sold  by  them,  but 
not  conveyed,  and  all  the  land  that  then  remained  unsold  and  undi- 
vided, in  trust,  for  them  to  give  deeds  to  those  to  whom  any  land 
had  been  sold  and  not  conveyed,  on  compliance  with  the  terms  of 
sale,  and  to  lay  off,  sell  and  convey,  the  residue  of  the  land  for  the 
benefit  of  the  company.  Had  this  Act  preceded  the  application  to 
the  Court  of  Chancery  for  a  partition,  or  before  the  partition  took 
place,  the  whole  of  The  Enlargement,  in  which  the  company  had  an 
interest,  would  have  been  transferred  to  the  trustees,  but  as  the 
division  separated  Washington  Van  Bibber's  part,  it  is  unaffected 
by  this  Act  of  the  Legislature. 

It  thus  appearing,  that  all  the  lessors  of  the  plaintiff  had,  before 
the  trial  of  the  cause,  parted  with  their  legal  interest  in  the  land, 
except  Washington  Van  Bibber,  and  the  nature  of  his  interest  being 
converted  from  an  undivided  portion  in  the  whole,  to  a  several  and 
entire  interest  in  part,  the  question  is,  was  the  plaintiff  competent 
to  recover  f 

An  action  of  ejectment,  although  in  form  a  fiction,  is  in  substance, 
a  remedy  pointed  out  to  him  who  has  a  right  to  land,  of  which  he  is 
wrongfully  deprived ;  it  is  the  title  of  the  lessor,  and  not  of  the 
nominal  lessee,  that  is  to  be  decided.  If  pending  the  action  the 
nominal  lease  expires,  the  term  may  be  enlarged ;  if  the  lessor  dies, 
his  representatives  are  to  be  made  parties.    But  if  the  cause  was  to 
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depend  on  the  validit  j  of  the  nominal  lease,  the  term  coald  not  be 
enlarged,  nor  conld  the  cause  be  affected  by  the  death  of  the  lessor; 
and  yet  before  the  passage  of  a  recent  Act  of  Assembly,  (1801,  ch» 
74, 6.  38,)  the  death  of  his  lessor,  (there  being  but  one,)  abated  the 
snit,  although  the  nominal  lease  had  a  long  time  to  run.  To  recover 
in  this  action  of  ejectment,  the  lessors  of  the  plaintiff  must  have  a 
legal  estate  in  the  land  at  the  commencement  and  trial  of  the  cause^ 
and  therefore,  as  all  the  lessors  had  parted  with  their  legal  estates 
before  the  trial,  except  Washington  Van  Bibber,  no  recovery  could 
be  had,  unless  for  his  portion,  if  it  be  competent  ♦  to  recover 
that  in  the  present  action.  The  declaration  has  no  count  on  '-^^ 
a  demise  claiming  the  entire  part  of  any  portion  of  the  land ;  and 
although  in  actions  of  ejectment  the  plaintiff  can  recover  less  than 
he  claims,  yet  it  must  consist  of  the  same  nature  with  that  claimed* 
If  he  claims  100  acres,  less  than  100  may  be  recovered ;  if  he  claims 
an  midivided  moiety,  an  undivided  third  may  be  recovered,  or  any 
undivided  portion  less  than  a  moiety ;  but  he  cannot  recover  an  un- 
divided part  when  he  claims  an  entirety,  nor  an  entirety  when  he 
demands  an  undivided  portion.  Judgment  affirmed. 


COURT  OF  APPEALS,  (E.  S.)  JUNE  TERM,  1821. 

Andebson  vs.  The  State. 

A  defendant  against  whom  a  judgment  has  been  rendered  for  a  misde- 
meaner,  is  ex  debUoJustitice  entitled  to  prosecute  a  writ  of  error,  (a) 

Does  such  writ,  during  its  pendency,  work  a  susx)en8ion  of  execution  on  the 
judgment? 

Can  a  bill  of  exceptions  be  taken  in  a  criminal  prosecution  for  a  misde- 
meanor? 

The  refusal  of  an  inferior  Court  to  grant  a  new  trial  cannot  be  assigned  for 
error. 

Eeeoe  to  Dorchester  County  Court  to  remove  the  proceedings  in 
a  criminal  prosecution  against  the  plaintiff  in  error  for  misdemeanors* 

The  cause  was  argued  at  this  term  before  Buchanan,  Earle, 
Johnson,  and  Dorset,  3 J.  by  B.  N.  Martin^  for  the  plaintiff  in 
error;  and  J.  Bayly,  (District  Attorney  of  the  fourth  judicial  dis-. 
trict,)  contra. 

Dorset,  J.  delivered  the  Court's  opinion.  The  plaintiff  in  error 
was  convicted  in  Dorchester  County  Court  of  misdemeaners  under 
the  Act  of  1809,  ch.  138,  s.  4,  Art.  10,  and  sentenced  to  undergo  a 
confinement  in  the  Penitentiary  for  the  term  of  five  years.    Upon 


ia)  Cited  in  Manly  vs.  State,  7  Md.  145. 
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this  judgment  he  sued  out  a  writ  of  error,  by  which  the  transcript  of 
the  record  was  removed  to  this  Court.  The  Court  do  not  hesitate  to 
say,  that  a  defendant,  against  whom  a  judgment  has  been  rendered 
for  a  misdemeanor,  is  ex  dshito  justiticBj  entitled  to  prosecute  a  writ 
of  error,  and  that  this  Court  are  bound  to  correct  any  errors  which 
may  appear  in  the  record.  We  wish  not  to  be  understood  as  mean- 
ing to  convey  an  opinion  that  a  writ  of  error,  during  its  pendeDoy, 
works  a  suspension  of  execution  on  the  judgment,  (a)  Upon  an  ex- 
amination of  the  record  it  appears,  that  the  counsel  for  the  traverser 
^  after  his  con\ict]on,  applied  to  the  Court  below  for  a  •  new 
M.iO  xxidlf  on  the  ground  that  they  had  misdirected  the  jury  in 
mattei's  of  law,  and  the  motion,  which  was  reduced  to  writing,  not 
only  suggests  the  facts,  but  the  opinion  of  the  Court  as  declared  to 
the  jury.  Whether  the  traverser  could,  in  the  progress  of  the  trial, 
have  excepted  to  the  opinion sof  the  Court,  which  was  afterwards 
made  the  foundation  of  the  motion  for  a  new  trial,  is  not  the  ques- 
tion now  before  the  Court ;  and  we  certainly  do  not  mean  to  decide, 
whether  a  bill  of  exceptions  can  be  taken  in  a  criminal  prosecution 
for  a  misdemeanor.  But  we  are  decidedly  of.  opinion,  that  the  re- 
fusal of  an  inferior  Court  to  grant  a  new  trial  cannot  be  assigned  for 
error.  The  Marine  Insurance  Company  vs.  Hodgson,  6  Cranch,  218. 
The  law  has  been  considered  as  settled  in  this  country  beyond  all 
controversy ;  and  no  case  can  be  found  in  England  where  a  superior 
tribunal,  acting  on  the  transcript  of  the  record,  or  the  record  itself, 
brought  before  them  by  a  writ  of  error,  has  entertained  such  a  ques- 
tion. If  the  plaintiff  in  error  had  a  right  to  except  to  the  opinion 
which  the  Court  below  declared  to  the  j  my,  he  ought  to  have  done 
so  at  the  trial.  If  the  law  has  denied  to  him  this  privilege,  the  deci- 
sion of  the  County  Court  must  be  considered  as  final. 

Judgment  affirmed. 


COURT  OF  APPEALS,  (E.  S.)  JUKE  TERM,  1821. 
Babboll  &  CanneiJl  vs.  Readino. 

The  Act  of  February,  1777,  ch.  8,  authorizing  a  plenary  proceeding  by  libel 
and  answer,  and  directing  the  Orphans'  Court  to  summon  a  jury  of 
twelve  freeholders  to  their  assistance,  on  the  issue  devisavU  vd  non^  is 
repealed  by  1798,'ch.  101. 

Under  this  last  Act,  sub-ch.  15,  s.  16,  17,  either  party  concerned  in  the  ques- 
tion; whether  a  will  shall  be  admitted  to  probat,  has  a  right,  at  any 
stage  of  the  proceedings  in  the  Orphans'  Court,  prior  to  a  final  decision, 
to  have  a  plenary  proceeding  directed,  and  an  issue  sent  to  a  Court  of 
law  for  trial,  (b) 

(a)  Hugvenin  vs.  Baseley,  15  Ves.  180. 

(b)  Cited  in  Redman  vs.  Chance.  32  Md.  54;  Mills  vs.  Hume,  22  Md.  358, 
and  Pegg  vs.  Warford,  4  Md.  394. 
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If  the  Orphans'  Court  refuse  such  a  proceeding,  it  is  a  proper  subject  for 
an  appeal  to  this  Court. 

Appeal  from  a  decree  of  the  Orphans'  Court  of  Cecil  County. 
The  case  is  safficiently  stated  in  the  Court's  oi)inion.  4 

■ 

The  cause  was  argued  at  this  term  before  Buchanan,  Johnson, 
Mabtin,  and  Doesey,  JJ.  by  Chambers  and  Cosden,  for  the  appel- 
lants, and  Camiichaelj  for  the  appellee. 

The  opinion  of  the  Court  was  delivered  by  Buchanan,  J.  It  ap- 
pears in  this  case  that  an  instrument  of  writing,  •  purporting 
to  be  the  last  will  and  testament  of  Ajidrew  J.  Peterson,  was  "^ 
exhibited  in  the  Orphans'  Court  of  Cecil  County,  for  probat,  by 
the  appellee,  against  which  a  caveat  was  entered  by  the  appellants, 
and  that  pending  the  caveat,  and  after  the  depositions  of  several 
witnesses  had  been  taken,  an  application  was  made  to  that  Court, 
on  the  part  of  the  appellants,  to  direct  a  plenary  proceeding  by  libel, 
and  answer  on  oath,  and  to  call  a  jury  of  twelve  freeholders  to  their 
assistance,  for  the  purpose  of  trying  an  issue,  which  was  refused ; 
and  the  ninth  section  of  the  Act  of  February,  1777,  ch.  8,  on  which 
the  application  was  founded,  being  repugnant  to,  and  repealed  by, 
the  Act  of  1798,  oh.  101,  the  Court  did  right  in  rejecting  the  prayer. 
But  the  Court  was  clearly  wrong  in  refusing  to  direct  a  plenary  pro- 
ceeding, and  an  issue  or  issues  to  be  made  up  and  sent  to  a  Court  of 
law  for  trial  on  the  application  of  the  appellants,  as  directed  by  the 
sixteenth  and  seventeenth  sections  of  the  fifteenth  sub-chapter  of 
the  Act  of  1798,  ch.  101,  which  are  imperative.  The  regular  mode 
of  proceeding  in  opposition  to  the  admission  of  a  will  to  probat,  is  by 
caveat;  and  it  may  often  happen,  (and  probably  most  frequently 
does,)  that  the  necessity  for  a  plenary  proceeding  and  a  trial  by  jury, 
is  only  discovered  after  a  part  at  least  of  the  testimony  is  taken ; 
and  at  any  stage  of  the  proceedings,  before  final  adjudication,  either 
party  may  require  it,  and  the  Court  is  not  at  liberty  to  refuse  it. 
The  objection  that  an  appeal  will  not  lie  in  such  a  case  as  this,  and 
that  the  record  is  not  properly  before  us,  cannot  be  sustained.  The 
language  of  the  Act  of  Assembly  is,  "  any  person  who  may  conceive 
him  or  herself  aggrieved  by  any  judgment,  decree,  decision  or  order, 
of  the  Orphans'  Court,  shall  have  the  liberty  of  appealing,"  &c. 
emphatically  giving  an  appeal  from  any  decision  of  the  Orphans' 
Court;  and  it  is  quite  clear  that  a  refusal  of  a  prayer  preferred  by  a 
party  to  a  contest  in  that  Court,  is  a  decision  of  the  Court  upon 
8Qeh  prayer.  The  Court  therelbre  decrees,  that  the  judgment  of 
the  Orphans'  Court  of  Cecil  County,  admitting  to  i)robat  the  instru- 
ment of  writing  purporting  to  be  the  last  will  and  testament  of 
Andrew  J.  Peterson,  be  reversed,  with  costs  to  the  appellants,  and 
that  a  plenary  proceeding,  by  bill  and  answer  on  oath,  he  had  as 
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prayed  by  the  appellants,  and  an  issue  made  ap  and  sent  to  the 
County  Court  of  Cecil  for  trial;  and  that  the  Orphans'  Court  of 
1  i^iy  Cecil  County  *  take  such  order  in  the  premises  as  may  be 
•*- •  •    necessary  and  proper  for  carrying  this  decree  into  fuU  effect. 

Decree  reversed,  &c. 


COUET  OF  APPEALS,  (E.  S.)  JUNE  TEEM,  1821. 
Gibson  ei  ux,  et  al.  Lessee  vs.  Hobton. 

A  devise  of  land  charged  with  the  payment  of  a  smn  of  money  in  groas,  no 
matter  how  small,  gives  the  devisee  on  his  paying  such  sum,  an  estate 
in  fee. 

A  devise,  on  condition  that  the  devisee  will  convey  other  lands  which  he 
has  any  interest  in  to  third  persons,  also  gives  to  the  devisee,  on  his 
making  such  conveyance,  an  estate  in  fee  in  the  land  devised. 

There  is  no  instance  in  which  a  devise,  charged  with  the  payment  of  a  sum 
in  gross,  has  heen  held  to  give  the  devise  any  other  than  an  estate  in 
fee  simple. 

APPEAL,  from  Queen  Anne's  County  Conrt.  Ejectment  for  a  tract 
of  land  called  Matthew's  Enlargement.  The  judgment  of  the  Court 
below  was  rendered  on  the  following  case  stated,  viz.  That  a  grant 
regularly  issued  for  the  land  mentioned  in  the  declaration,  and  that 
the  title  to  said  land  was  regularly  transmitted  by  descent  or  deWse 
to  John  Elliott,  who  died,  seized  thereof  in  fee  simple,  on  the  20th 
of  November,  1784.  That  a  grant  also  regularly  issued  for  the  lands 
mentioned  in  his  will,  called  Grubby  Neck  and  Buck's  Range,  and 
that  he  died  seized  of  the  same  in  fee  simple.  He  regularly  exe- 
cuted his  will  on  the  2drd  of  October,  1784,  and  at  the  time  of  his 
death  had  no  other  child,  or  children,  than  those  mentioned  in  his 
will,  nor  were  there  any  other  descendants  of  any  child  or  children 
of  the  devisor.  The  parts  of  the  will  on  which  the  question  before 
the  Court  depended,  were  as  follow :  "  1  give  and  bequeath  to  my 
son  John  Elliott,  my  dwelling  plantation  called  Matthew's  Enlarge- 
ment, containing  155  acres,  and  90  acres  in  Chester  Forest,  near  the 
Bed  Lyon  Branch,  to  him  and  his  heirs  for  ever.  I  give  and  be- 
queath to  my  son  Henry  Elliott,  my  plantation  in  Caroline  County, 
known  by  the  name  of  Grubby  Neck  Addition  and  Buck's  Bange, 
containing  225  acres,  to  him  and  his  heirs  for  ever.  In  case  my  son 
John  Elliott  should  die  without  lawful  issue,  my  will  is,  that  my 
dwelling  plantation  shall  descend  to  my  son  Henry  Elliott,  provided 
he  gives  up  his  right  to  all  my  land  in  Caroline  County,  to  be 
equally  divided  between  my  daughters  Susanna,  Rachel,  Mary,  Eliza- 
beth, Sarah,  Ruth  and  Rebecca ;  and  provided  he  does  not  give  up 
said  land,  my  will  is,  that  my  home  plantation  shall  be  equally 
divided  betwixt  my  seven  daughters  aforesaid.    In   case  my  son 
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Henry  EUiott  should  die,  failing  of  issue  lawfully  begotten  of  his 
body,  my  will  is,  that  my  daughters  shall  have  my  land  in  Caroline 
County.''  To  his  daughters  he  bequeathed  all  his  personal  estate. 
John  •  was  his  eldest,  and  Henry  his  youngest  son,  and  his  -  ^^ 
children  mentioned  in  his  will  survived  him;  John  entered  ■■^•^ 
upon  the  lands  devised  to  him,  and  was  lawfully  and  peaceably 
seised  thereof,  and  died  in  1795,  intestate,  and  without  issue,  never 
having  suffered  any  fine  or  common  recovery,  or  executed  any  deed 
of  bargain  and  sale,  to  bar  any  entail,  or  supposed  entail,  created  by 
his  father's  will.  Henry,  upon  the  death  of  his  father,  entered  upon 
the  lands  devised  to  him,  and  was  lawfully  and  peaceably  seized 
thereof.  Cpon  the  death  of  .his  brother  John,  he  legally  gave  up  all 
the  lands,  and  all  his  right  therein,  pursuant  to  his  father's  will,  in 
Caroline  County,  to  his  sisters,  and  took  possession  of  the  lands 
which  were  devised  to  his  brother  John,  called  Matthew's  Enlarge- 
ment, and  described  in  his  father's  will  as  his  dwelling  and  home 
[)lantation.  Henry  died  in  1811,  without  issue,  seized  and  possessed 
of  said  lands,  having  devised  them  by  his  will,  dated  the  16th  of 
Jaly,  1813,  to  his  sister  Ruth,  in  tail,  which  said  Buth  is  one  of 
the  sisters  mentioned  in  his  father's  will,  and  who  has  since  inter- 
married with  the  defendant,  and  who,  in  virtue  of  the  marriage, 
entered  and  is  possessed  of  said  lands.  Henry  never  suffered  any 
fine,  or  common  recovery,  or  executed  any  deed  of  bargain  and 
sale,  to  bar  any  entail,  or  supposed  entail,  created  by  his  father's 
will.  The  lands  devised  to  John,  called  Matthew's  Enlargement, 
containing  155  acres,  were  worth  $12  per  acre,  and  those  called 
Grubby  Neck  Addition  and  Buck's  Bange,  containing  225  acres, 
il  per  acre,  at  the  time  of  his  death.  Sarah,  (one  of  the  lessors  of 
the  plaintiff,)  the  wife  of  Gibson,  (another  of  the  lessors,)  is  a  daugh- 
ter of  the  testator.  The  other  lessors  are  the  sons  and  daughters  of 
the  testator ;  and  Buth,  the  wife  of  the  defendant,  is  also  one  of  the 
testator's  daughters.  Other  daughters  of  the  testator  died  intestate, 
and  without  issue,  before  the  action  was  brought.  The  County 
Conrt  gave  judgment  for  the  defendant,  and  the  plaintiffs  appealed 
to  this  Court. 

Harrison  and  Tilghman^  for  the  appellant,  cited  Doe  d.  Ellis  vs. 
£tti«,  9  East^  382;  Tenny  vs.  Agar^  12  East,  253.  If  Henry  did  not 
take  an  estate  in  tail,  he  did  not  take  a  fee.  Hoe  d.  Peter  vs.  Baic, 
3  MavJle  &  Selic.  518. 

•  Carmickuel  and  Chambers^  for  the  appellee,  relied  on  Pow.    -  ^ 
on  Dev.  250,  251,  252;  Boe  vs.  Jeffery.l  T.  K.  589.    A  devise    * '^ 
is  to  be  beneficial  to  the  devisee.     &hep.  Touch.  296;  Hayvs.  The 
Earl  of  Coventry,  3  T.  E.  83 ;  Roe  vs.  Daw,  3  Maule  <t-  Selw.  518. 

The  opinion  of  the  Court  was  delivered  by  Johnson,  J.  After 
stating  the  case,  he  proceeded  as  follows :  The  lessors  of  the  plain- 
tiff are  a  daughter  and  the  representatives  of  other  daughters  of 
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John  Elliott,  the  first  testator,  who,  on  the  death  of  Henry  Elliott 
without  issue,  claim  an  interest  in  the  home  plantation,  or  Matthew ^s 
Enlargement,  on  the  ground  that  Henry  Elliott  had  not  such  an 
interest  therein  as  enabled  him  to  devise  it  to  his  sister,  the  wife  of 
the  defendant.  To  support  the  pretensions  of  the  lessors  of  the 
plaintiff,  it  is  contended,  that  Henry  Elliott,  under  his  father's  will, 
took  only  a  life-estate  in  Matthew's  Enlargement,  or  an  estate  in  fee 
tail.  On  the  part  of  the  appellee  it  is  contended,  that  he  had  an 
estate  in  fee,  and  that  it  passed  by  his  will  to  the  wife  of  the  defend- 
ant. By  the  language  of  the  will  of  the  father,  and  according  to 
the  legal  import  given  to  the  expressions  used,  both  John  and  Henry, 
under  the  clauses  by  which  the  land  is  gi\^n  to  them,  took  estates  in 
fee  simple,  clearly  and  technically  expressed ;  and  it  seems  equally 
clear  by  the  limitations  over,  the  estates  given  to  each  of  them  are 
reduced  to  estates  tail — ^If  '^  John  Elliott  should  die  without  lawful 
issue,  my  will  is  that  my  dwelling  plantation  shall  descend  to  my  son 
Henry  Elliott " — In  case  "  my  son  Henry  Elliott  should  die,  failing 
of  issue  lawfully  begotten,  my  will  is  that  the  land  given  to  him 
shall  be  equally  divided  betwixt  my  seven  daughters,"  are  expres- 
sions too  clear  to  admit  of  the  least  doubt,  but  that  each  of  the  sons 
took  only  estates  tail  in  the  land,  in  the  first  instance,  devised  to 
them.  But  the  question,  ou  which  this  clause  depends,  is,  what 
estate  had  Henry  in  the  land  devised  to  John,  on  the  facts  as  stated^ 
at  the  time  Henry's  will  was  executed?  Iik  general,  where  land  is 
given  without  mentioning  what  interest  is  to  pass,  the  fee  simple 
is  designed;  but  according  to  the  well  established  rules  of  law,  when 
nothing  is  mentioned  as  to  the  extent  of  the  interest,  and  there  is 
nothing  more  in  the  will  than  the  devise  of  the  laud,  a  life  estate 
only  will  i^ass,  the  reversion  in  fee  devolving  on  the  heirs-at-law.  In  the 
will  in  question,  on  the  death  of  John,  without  issue,  Henry  •  is 
*^*'  to  have  the  land ;  on  the  death  of  Henry,  his  sistera  are  to  have 
that  before  given  to  him.  The  extent  of  the  interest  given  to  either 
not  being  specified,  Henry  would  only  take  a  life-estate  in  the  home 
plantation,  and  they  (the  sisters,)  only  estates  for  lives,  as  tenants 
in  common,  in  the  land  devised  to  him.  But  the  devise  over  to 
Henry  depends  on  his  giving  up  the  land,  before  given  to  him,  in 
value  nearly  equal  to  that  of  John's,  supposing  Henry  to  take  an 
estate  in  fee  therein.  He  did  give  up  the  one,  and  took  possession 
of  the  other.  Where  laud  is  given  by  will,  without  specifying  the 
interest,  charged  with  the  payment  of  a  sum  of  money  in  gross,  no 
matter  how  small,  the  devisee,  if  he  takes  the  land,  must  pay  the 
sum ;  but  his  interest  is  by  the  charge  enlarged  to  an  estate  in  fee, 
which  without  such  charge  would  have  been  but  a  life  estate.  If 
being  charged  with  the  payment  of  a  sum  of  money  in  gross,  will 
convert  a  life  estate  to  an  estate  in  fee,  surely  charging  .the  devisee, 
or  making  the  devise  to  him  depend  on  his  conveying  land  belong* 
ing  to  himself  to  other  persons,  must  have  the  same  effect.    It  was 
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contended,  that  as  John  took  bat  an  estate  tail,  on  his  death  ^enry 
had  DO  greater  interest.  There  is  nothing  in  the  will  by  which  an 
estate  t^ii  can  possibly  be  established  in  Henry  to  the  land  before 
given  to  his  brother.  There  are  no  words  in  the  will,  in  the  slierht^st 
degree,  calculated  to  create  such  an  estate.  If  the  clause  making  it 
necessary  for  him  to  convey  his  land  to  his  sisters,  can  have  any 
effect,  it  must  enlarge  the  estate  to  a  fee  simple.  No  instance,  it  is 
believed,  exists,  where  an  interest  enlarged  by  a  charge  on  land 
devised,  has  been  restricted  to  an  estate  tail.  It  has  been  urged 
that  the  conveyance  of  the  lands  by  Henr^^,  is  not  a  charge  on,  but 
collateral  to  the  devise.  The  same  might  be  said  of  the  payment  of 
a  gross  sum  of  money  charged  on  the  land ;  if  the  devisee  refused 
to  take  the  lands  devised  to  him,  he  is  not  answerable  for  the  money. 
But  Henry  elected  to  take  the  land  with  the  terms  imi)osed — he  has 
complied  with  those  terms — his  sisters  obtained  the  full  benefit  of 
them;  it  would  be  great  injustice  to  confine  or  limit  his  interest  to  a 
life  estate  in  the  land  received  in  lieu  of  that  conveyed ;  nor,  accord- 
ing to  the  rules  of  law,  can  his  interest  be  so  restricted.  The  judg- 
ment given  by  the  County  Court  is  therefore  affirmed. 

Jtidgment  affirmed. 


•  COURT  OF  APPEALS,  JUNE  TERM,  1821.        181 
WiNiNGDEB  v8.  Diffenderffer's  Lc-^ee. 

The  certificate  of  Justices  of  the  Peace  of  their  proceedings  under  the  Act 
of  1774,  ch.  28,  relating  to  insolvent  debtors,  is  of  itself,  evidence  of  the 
facts  it  contains,  and  a  party  claiming  under  such  proceedings  is  not 
compelled  to  prove  such  facts  hy  evidence  aliunde  the  certificate. 

Where  it  appears  hy  the  proceedings  of  the  Justices  under  the  above  men- 
tioned Act,  that  the  insolvent,  at  the  time  of  applying  for  its  benefit, 
had  been  in  confinement  for  twenty  days  and  upwards,  and  that  after- 
wards, at  the  meeting  of  the  Justices,  the  insolvent  and  the  sheriff,  the 
sheriff  certifies  to  the  Justices  that  the  insolvent  had  been  in  prison  fifty- 
two  days,  the  legal  inference  is,  that  he  had  not  been  confined  for  a 
longer  period,  although  no  negative  words  are  used  shewing  that  not 
to  have  been  the  case. 

It  is  not  necessary  that  it  should  appear  negatively,  in  proceedings  under  the 
Act  in  question,  that  the  debts  of  the  insolvent,  at  the  time  of  his  appli- 
cation, do  not  exceed  2007.  sterling,  it  is  sufficient  if  it  appears  affirma- 
tively. 

The  omission  of  the  word  '•  or  "  which  immediately  precedes  the  words  ''  to 
secure  the  same  to  receive  or  expect  any  profit  or  advantage,^'  &c.  in 
the  oath  required  by  the  said  Act  of  1774,  does  not  materially  change 
the  meaning  of  such  oath. 

hi  a  sheriff's  deed,  as  trustee,  of  an  insolvent  debtor  under  said  Act,  it  is 
not  necessary  to  state  the  exact  notice  given  by  him  of  the  time  of  the 
sale  of  the  property  contained  in  the  deed. 
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Whether  proceedingB  under  the  insolvent  laws  are  liable  to  all  the  objec- 
tions incident  to  those  of  other  special  and  limited  authorities?    Qiiere, 

(a) 

Appeal  from  Baltimore  County  Court.  Ejectment  for  a  lot  of 
ground  in  the  City  of  Baltimore,  being  part  of  lot  No.  50.  The 
defendant  in  the  Court  below,  pleaded  the  general  issue.  A  verdict 
was  taken  for  the  plaintiff,  subject  to  the  opinion  of  the  Court,  on 
the  following  statement  of  facts,  viz :  It  is  admitted  that  Chris- 
topher Guiesler,  being  possessed  and  entitled  to  the  premises  in  the 
declaration  mentioned,  for  a  term  of  99  years,  did,  on  the  17th  of 
November,  1782,  duly  make  his  will,  and  died  on  the  1st  of  January, 
1783,  and  that  said  will  was  duly  proved ;  by  this  will  he  devised  to 
his  wife  Catharine  the  use  of  the  whole  of  his  estate,  both  real  and 
personal,  during  her  natural  life;  but  in  case  she  should  marry 
during  her  widowhood,  then  she  was  only  to  be  entitled  to  one-third 
of  it ;  after  her  death,  he  gave  to  his  son  Peter  the  whole  of  his 
estate  as  aforesaid,  unless  he  married,  if  he  did,  he  was  only  to  be 
entitled  to  two-thirds  thereof.  He  appointed  his  wife  Catharine  his 
executrix.  Christopher  Guiesler,  at  his  death,  left  his  said  widow 
Catharine,  and  his  son  Peter,  his  sole  devisees  and  representatives; 
Catharine  took  upon  herself  the  execution  of  the  will ;  and  assented 
to  the  bequests  and  devises  made  by  it,  and  in  pursuance  thereof 
took  possession,  (among  other  parts  of  the  property  of  the  testator,) 
of  the  premises  mentioned  in  the  declaration,  and  continued  to 
reside  on  and  possess  the  same  from  the  death  of  the  testator  until 
her  own  death,  which  hapi^ened  about  the  26th  of  March,  1816,  and 
never  married  after  the  testator's  death.  The  following  proceedings 
and  discharge  were  had  by  and  before  John  Dougherty,  John  Bank- 
son,  and  Thomas  W.  Griffith,  Esquires,  the  persons  before  whom 
they  purport  to  have  taken  place,  viz :  "  State  of  Maryland,  Balti- 
more County,  to  wit :  Whereas  a  certain  Peter  Giesler,  of  Baltimore 
County,  after  having  actually  remained  in  the  prison  of  Baltimore 
Oounty  aforesaid,  twenty  days  and  upwards,  in  and  by  virtue  of  a 
writ  at  the  suit  of  George  Hass,  for  £37  10  0  debt,  and  34  shillings 
and  10  pence  costs,  also  the  amount  of  officers'  fees,  did,  by  his  peti- 
tion in  writing  signed  by  the  said  Peter  Giesler,  and  addressed  to 
John  Dougherty,  John  Banksou  and  Thomas  W.  Griffith,  Esquires, 
justices  •  of  the  peace  for  said  county,  pray  the  benefit  of  the 
lcJ4  ^^5^  of  Assembly  of  this  Stat«,  entitled,  *An  Act  for  the 
benefit  of  insolvent  debtors,'  passed  at  March  Session,  1774.  And 
whereas  we  the  said  justices,  did,  on  the  1st  of  August,  1808, 
appoint  a  meeting  to  be  held  at  the  Court-house  for  Baltimore 
County  aforesaid,  for  the  discharge  of  the  said  Peter  Giesler,  to  wit, 
on  the  1st  of  September  next,  in  the  year  aforesaid,  and  issue  a  cer- 

(a)  Cited  in  Bowie  vs.  Jones,  1  Gill,  215. 
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tificate  of  the  said  appointment  in  the  words  fdlowing,  to  wit : 
*  Whereas  Peter  Giesler  hath  petitioned  us  the  subscribers,  justices 
of  the  peace  for  the  county  aforesaid,  and  sets  forth  that  he  hath 
been  confined  in  the  gaol  of  Baltimore  County  aforesaid,  twenty 
days  and  upwards,  for  debts  he  is  unable  to  pay,  and  for  want  of 
bail ;  these  are  therefore  to  command  you  to  produce  the  body  of 
Peter  Giesler  on  the  first  day  of  September  next,  at  the  Court- 
honse  of  the  said  county,  at  4  o'clock,  P.  M.  and  see  that  due  notice, 
according  to  law,  be  given  to  his  creditors  to  appear  and  show  cause, 
if  any,  why  he  should  not  be  liberated  according  to  law,  and  the 
Act  of  Assembly*  made  for  the  benefit  of  insol>^nt  debtors,  passed 
at  March  Session,  1774,  and  this  shall  be  your  sufficient  authority. 
Given  under  our  hands  and  seals  this  1st  of  August,  1808.' "  Signed 
and  sealed  by  the  said  three  justices,  and  directed  ^'  To  the  sheriff  of 
Baltimore  County.''  "  And  whereas  on  the  1st  of  September  in  the 
year  aforesaid,  we,  the  said  justices  and  the  said  sheriff,  in  pur- 
suance of  the  said  appointment,  did  meet  at  the  Court-house  afore- 
said, and  the  sheriff  aforesaid  having  produced  the  body  of  Peter 
Giesler,  the  prisoner,  personally  before  us  the  subscribers,  two  of 
the  justices  aforesaid,  and  having  proved  to  us  that  he  did  set  up 
copies  of  the  said  notice  and  appointment  of  our  said  meeting,  one 
at  the  door  of  the  county  clerk's  office,  and  one  other  copy  at  the 
prison  door  of  said  county,  on  the  10th  of  August  last,  1808,  being 
twenty  days  and  upwards  previous  to  his  discharge ;  and  having 
also  made  known  to  us,  the  justices  aforesaid,  the  cause  of  the 
imprisonment  of  the  said  Peter  Giesler,  who  hath  actually  been 
imprisoned  for  the  space  of  fifty -two  days;  and  it  appearing  to  us, 
the  said  justices,  from  the  cause  of  the  imprisonment  of  the  said 
Peter  Giesler,  that  the  whole  debts  due  and  owing  by  the  said  Peter 
Giesler,  do  not  amount  together  to  the  sum  of  £200  sterling  money, 
or  the  value  thereof  in  current  money  of  this  State.  •And  ^^q 
the  said  Peter  Giesler  having  delivered  to  the  sheriff  a  *^** 
schedule  of  his  whole  estate,  both  real  and  personal,  debts  and 
<^dits,  and  also  delivered  a  duplicate  thereof  to  us,  the  said  jus- 
tices, to  wit, — 'A  schedule  of  the  goods  and  chattels,  debts  and 
credits,  of  Peter  Giesler,  an  insolvent  debtor.' "  Then  follows  a  list 
of  debts  due  by  Peter  Giesler,  amounting  to  §508.81,  and  his  wear- 
ing apparel  to  amount  of  $10.  Signed  by  him,  and  witnessed  by 
the  two  justices,  Bankson  and  Griffith.  "Which  said  schedule  and 
dnplicate  have  been  subscribed  by  the  said  Peter  Giesler,  in  presence 
of  the  said  justices,  who  have  subscribed  our  names  as  witnesses. 
And  we,  the  said  justices,  at  the  request  of  the  said  Peter  Giesler, 
administered  to  him  the  following  oath,  prescribed  by  the  said  Act 
of  Assembly,  to  wit:  *I,  Peter  Giesler,  do  solemnly  swear,  that 
the  schedule  which  I  have  delivered  to  the  sheriff  of  Baltimore 
County,  doth  contain  a  full  and  true  account,  to  the  best  of  my 
knowledge  and  remembrance,  of  my  whole  estate,  both  real  and 
10  5  H.  &  J. 
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personal,  or  that  I  have  any  title  to,  or  interest  in,  and  of  all  debts, 
credits,  and  etfeets  whatsoever,  which  I,  or  any  in  trust  for  me,  have, 
or  at  the  time  of  my  petition  had,  or  am,  or  was  in  any  respect 
entitled  to  in  possession,  remainder  or  reversion ;  and  that  1  have 
not,  directly  or  indirectly,  at  any  time  since  my  imprisonment,  or 
before,  sold,  lessened,  (a)  or  otherwise  conveyed,  disposed  of,  or  en- 
trusted, all  or  any  part  of  my  estate,  goods,  stock,  money,  or  debts, 
thereby  to  defraud  my  creditors  (b)  to  secure  the  same  to  receive  or 
expect  any  profit  or  advantage  thereof.  So  help  me  God.'  Which 
said  duplicate  hath  been  by  us  transmitted  to  the  clerk  of  the  county 
aforesaid;  and  we  the  justices  aforesaid,  after  delivering  the  schedule 
and  duplicate  aforesaid,  and  administering  the  oath  aforesaid,  trans- 
ferring the  duplicate  aforesaid,  did,  by  our  order  in  writing,  com- 
mand the  sheriff  forthwith  to  set  at  liberty  the  said  Peter  Giesler, 
which  order  shall  be  sufficient  to  discharge  and  indemnify  the  said 
sheriff  against  any  escape  or  action  whatsoever.  •  Witness  our 
hands  and  seals  this  1st  day  of  September,  1808."  Signed  and 
sealed  by  said  Bankson  and  Griffith.  Dougherty,  Bankson  and 
Griffith,  were,  at  the  time  said  proceedings  took  place,  and  when 
^  the  said  discharge  was  granted,  justices  of  the  i)eace   for 

IcJ*  •  Baltimore  County,  duly  qualified.  Peter  Giesler  in  said 
proceedings  mentioned,  is  the  Peter  Guiseler  the  aforesaid  devisee 
and  sou  of  Christopher  Guiseler.  A  duplicate  of  said  discharge 
and  proceedings  was  duly  and  regularly  transmitted  to  the  clerk  of 
Baltimore  County  Court,  and  has  there  remained  ever  since.  At 
the  time  of  the  release  and  discharge  of  said  Peter,  John  Hutchius 
was  the  sheriff  of  Baltimore  County,  but  died  some  short  time  after- 
wards, without  having  in  any  manner  executed  the  duties  imposed 
on  him  by  said  proceedings  and  discharge,  as  trustee  of  said  Peter. 
At  the  death  of  Hutchins,  William  Merryman  was  duly  elected,  and 
qualified,  sheriff  of  Baltimore  County;  and  after  having  been  so 
qualified,  and  whilst  he  was  sheriff  of  said  County,  did,  on  the  2dth 
of  August,  1810,  duly  execute  a  deed  to  John  Diffenderffer,  the 
lessor  of  the  plaintiff,  for  the  premises  mentioned  in  the  declaration 
in  this  cause.  This  deed,  (which  was  duly  acknowledged  and  re- 
corded,) recited,  that  in  pursuance  of  authority  vested  in  Merryman, 
he  set  up  and  exposed  to  public  sale,  after  giving  due  notice,  on  the 
25th  of  August  then  instant,  all  the  estate,  &c.  of  Peter  Guiseler, 
of,  in  and  to,  a  lot  of  ground  No.  50,  &c.  and  that  at  said  sale 
Diffenderffer  became  the  highest  bidder  and  purehiiser,  for  $580, 
&c.  Upon  this  statement  the  County  Court  gave  judgment  for 
the  plaintiff;  and  the  defendant  appealed  to  this  Court;  when 
the  cause  was  argued  at  this  term  l)efore  Chase,  C.  J.,  Buchanan, 
Earle,  Johnson,  and  Martin,  JJ. 


(a)  This  word  should  have  been  leased. 

(b)  The  word  or  omitted  here. 
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Fifikneyy  and  Williams^  (Assistant  Attorney-General,)  for  the 
ai)pellant,  relied  on  the  Act  of  1774,  c.  28,  s.  1.  Johnson  vs.  Krame^^^ 
2  E.  db  McH.  243;  Weems  vs.  jyisney,  4  H.  d;  McH.  156;  QiUings  vs. 
Hdl^  1  H,  d'  J.  23 ;  Lowes  vs.  Holbrooke  Ihid^  154;  Gibson  vs.  S^nithj 
Ihidj  253;  Parker  vs.  -B«?€,  9  Cranch^  64,  70;  TTiWtam*  vs.  Pieyton,  4 
FA€ato»,77;  Houghton  vs.  Strong,  1  Gainers  Rep,  486,  (and  note;) 
PeZamatar  vs.  Borland,  Ibid,  594,  (note;)  iiiw/  vs.  Fuller,  3  Catne'* 
i?fp.  153;  Foicers  vs.  TAc  People,  4  Johns.  Rep.  292;  JKcx  vs.  Mayer, 
dtc.  of  Liverpool,  4  -Bwrr.  2224;  Trever  vs.  TTa//,  1  T.  jR.  154;  Peacock 
YS.  Bells,  1  Saund.  74,  {note;)  Ladbroke  vs.  James,  Willes^  Rep.  201. 

ft'tnder  and  ^.  Johnson,  for  the  appellee,  also  relied  upon  the  Act  of 
1774,  c.  28,  and  Johnson  vs.  Kramer;  Porter^ s  •  Ca«e,  1  Coke,  -  j^- 
22  a;  Rowland  vs.  Feate,  1  Comjj?.  19 :  Rex  vs.  Oayer,  1  -Bwrr.  *®^ 
245;  ifartinvs.  Hunter^s  Lessee,  1  Wheaton,  361;  Burros  ,lrial,  25; 
3^  fitate  vs.  Levy,  3  iif.  it-  ifcfl.  591 ;  The  Bank  of  Columbia  vs. 
^ms,  4tH.d)  McH.  456 ;  Chapline  vs.  SAoot,  3  H.  d^  McH.  350 ;  and 
the  Acts  of  1798,  c.  101,  sub-c.  8;  and  Nov.  1779,  c.  25,  s.  18. 

Johnson,  J.  delivered  the  opinion  of  the  Court.  An  action  of 
ejectment  was  brought  in  Baltimore  County  Court,  to  recover  the 
land  in  question,  by  John  Diffenderffer's  lessee,  and  a  judgment  was 
given  for  the  plaintiff  on  a  case  stated,  and  from  that  judgment  the 
defendant  has  appealed  to  this  Court. 

By  the  case  stated  it  appears,  that  Christopher  Guiesler,  or  Kiesler, 
was  possessed  and  entitled  to  the  premises  in  the  declaration  men- 
tioned for  the  term  of  ninety-nine  years,  and  on  the  17th  of  Novem- 
ber, 1782,  duly  made  and  executed  his  last  will  and  testament,  by 
which  he  bequeathed  the  same  to  his  wife  for  life  and  after  her 
death  to  his  son  Philip  Kiesler;  and  by  his  will  his  wife  is  appointed 
his  executrix,  who,  after  his  death,  in  due  form  of  la^w  obtained 
letters  testamentary  thereon. 

It  also  appears  that  the  executrix  assented  to  the  bequests  of  the 
will,  and  in  pursuance  thereof  took  possession,  (amongst  other  parts 
of  tiie  testator's  property,)  of  the  premises  mentioned  in  the  declara- 
tion, and  that  she  died  before  the  institution  of  this  suit. 

Peter  Kiesler,  on  the  death  of  his  mother,  took,  or  attempted  to 
take,  the  benefit  of  the  Act,  entitled,  <<  An  Act  for  the  relief  of 
insdveut  debtors,'^  passed  in  the  year  1774.  If  he  obtained  the 
fall  benefit  and  the  relief  of  that  Act,  then  by  operation  of  law,  all 
his  real  and  personal  estate,  either  in  possession,  remainder  or  rever- 
sion, became  vested  in  the  sheriff  of  Baltimore  County,  who  is 
directed,  first  giving  twenty  days  notice  by  advertisement  set  up  at 
the  Court-house  door  and  other  public  places  of  the  county  where 
the  laud  lies,  to  sell  the  same  at  public  sale  for  the  best  price. 

By  the  Act  of  1774,  ch.  24,  if  anj^  person  committed  or  charged 
in  execution,  or  for  the  want  of  special  bail,  at  any  time  after  he 
fihall  have  actually  remained  in  prison,  by  the  space  of  twenty  days. 
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on  such  commitment  or  charge,  shall  petition  any  three  justices  of 
the  peace  of  the  county  •  wherein  such  prisoner  shall  be  de- 
*^"  tained,  lor  his  discharge,  the  justices  shall  thereupon  appoint 
a  time  for  their  meeting,  not  less  than  thirty  days  nor  more  than 
forty  days,  at  the  Court-house,  or  gaol,  and  shall  certify  in  writing 
to  the  sheriff,  who  shall,  twenty  days  at  the  least  before  the  appointed 
time,  affix  one  copy  of  the  certificate  at  the  door  of  the  county  clerk'a 
office,  and  another  at  the  prison  door  of  the  county;  at  which  day 
so  to  be  appointed,  the  justices,  or  two  of  them,  as  well  as  the 
sheriff,  are  to  attend  at  the  Court-house  or  prison,  and  the  sheriff 
shall  produce  the  body  of  such  prisoner  before  the  justices  who 
shall  attend,  and  shall  make  known  to  the  justices  the  cause  or 
causes  of  the  imprisonment,  and  the  time  he  hath  been  actually 
imprisoned  under  auch  commitment;  and  if  it  shall  appear  that 
such  prisoner  hath  been  actually  im[)risoned  as  before  mentioned, 
and  it  doth  not  appear  from  the  cause  or  causes  of  imprisonment,  or 
by  the  allegations  upon  oath,  of  the  creditors,  or  some  of  them,  that 
the  whole  debts  amount  to  £200  sterling,  then  such  prisoner  may 
deliver  to  the  sheriff  a  schedule  of  his  whole  estate,  debts  and 
credits,  which  schedule  shall  be  subscribed  by  the  prisoner  before 
the  justices,  who  shall  also  subscribe  the  same  as  witnesses,  and  at 
the  request  of  the  prisoner  the  justices  shall  administer  to  him  the 
oath  prescribed  by  the  Act. 

By  the  4th  section  of  the  same  law  it  is  provided,  that  no  person 
shall  obtain  its  benefit  unless  the  petition  is  exhibited  within  sixty 
days  after  the  commitment. 

The  land  in  question  was  sold  by  the  sheriff  of  Baltimore  County 
to  the  lessor  of  the  plaintiff,  and  the  right  of  the  plaintiff  below  to 
recover,  depends  on  the  question,  whether  the  title  of  Peter  Kiesler 
passed,  in  virtue  of  the  proceedings  on  his  petition,  to  the  lessor  of 
the  plaintiff,  through  the  sheriff. 

It  appears,  that  on  the  1st  of  August,  1808,  the  application  by 
petition  wa«  made  to  three  of  the  justices  of  the  peace  of  Baltimore 
County,  who  appointed  the  1st  day  of  September  following  for  the 
meeting ;  that  they  certified  in  writing  to  the  sheriff  the  application 
so  made  to  them,  and  directed  him  to  produce  the  body  of  the 
prisoner,  to  give  due  notice  according  to  law  to  the  creditors  to 
appear  and  shew  cause,  (if  any,)  why  he  should  not  be  liberated; 
and  on  the  first  of  September,  the  justices  and  sheriff'  met,  when 
^  the  person  of  Kiesler  was  produced ;  the  sheriff  •  proved  to 
■*^'  them  that  he  did  set  up  the  notices  at  the  places  mentioned 
in  the  Act,  on  the  10th  of  August  last,  being  twenty  days  and  up- 
wards previous  to  his  discharge,  and  at  the  same  time  made  known 
to  the  justices  the  cause  of  the  imprisonment,  and  that  he  had 
actually  been  imprisoned  for  the  space  of  52  days ;  and  it  appearing 
to  them,  from  the  cause  of  the  imprisonment,  that  his  whole  debts 
did  not  amount  to  the  sum  of  £200  sterliiig,  or  the  value  thereof^ 
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and  the  petitioner  having  delivered  to  the  sheriff  a  schedule  in  con- 
formity to  the  provisions  of  the  above  mentioned  Act,  they  adminis- 
tered an  oath  to  him,  and  then  gave  him  his  discharge. 

At  the  time  of  the  petition,  as  disclosed  by  the  certificate  of  the 
jnstioes,  Kiesler  had  actually  remained  in  prison  for  twenty  days 
and  upwards,  in  virtue  of  a  writ  at  the  suit  of  George  Uass,  for 
£37  10  0  debt,  and  34  shillings  and  10  pence  costs,  and  for  officers' 
fees.  There  was  no  other  evidence  produced  to  the  Court  of  the 
iacts  above  set  forth,  except  the  proceedings  themselves  as  returned 
to  and  deposited  in  Baltimore  County  Court  office. 

Various  objections  have  been  made  to  those  proceedings  as  being 
defective  previous  to  the  time  appointed  for  the  meeting  of  the 
justices,  and  as  defective  afterwards  on  account  of  the  oath  which 
was  administered;  and  it  has  also  been  urged,  that  the  sale  and  the 
<»nveyance  did  not  transfer  the  land  in  dispute  in  this  cause. 

In  the  first  place  it  was  contended,  that  evidence  aliunde  ought  to 
have  been  produced  to*prove  that  the  statement  of  facts,  as  set 
forth  in  the  proceedings,  even  admitting  that  that  statement  in 
every  respect  corresponded  with  the  Act  of  Assembly,  was  correct. 
Bat  this  objection,  as  it  is  most  unquestionably  unfounded,  was 
relinquished.  If  it  could  be  sustained,  then  it  must  follow,  that 
«very  person  claiming  property  sold  under  the  Act  of  1774,  must 
secure  and  preserve,  (if  it  was  practicable,  as  most  evidently  it  is 
not,)  extrinsic  proof,  to  establish  the  facts  set  forth  by  the  officers 
selected  to  carry  the  law  into  execution. 

But  waiving  this  objection,  it  is  said,  that  it  doth  not  appear  that 
the  petitioner  had  been  in  confinement  under  the  claim  of  the  debt, 
and  for  the  officers'  fees,  for  the  time  specified  in  the  Act,  for 
althongh  the  sheriff  made  it  known  to  the  justices  that  he  had  been 
imprisoned  52  days,  yet  as  no  words  are  inserted  that  he  had  not 
been  there  more  *  than  60  days,  and  as  a  confinement  for  the  ^  ^^^ 
latter  period  would  exclude  him  from  the  provisions  of  the  *^^ 
Act,  it  is  contended  the  proceedings  are  void. 

It  is  stated  that  he  had  been,  at  the  time  of  the  application,  in 
confinement  for  the  term  of  twenty  days  and  upwards,  and  on  the 
first  of  September,  (the  day  of  meeting,)  he  is  represented  as  then 
havmg  been  confined  fifty-two  days,  it  does  not  necessarily  follow 
that  he  might  not  have  been  there  longer  than  that  space  of  time ; 
bnt  as  it  was  the  duty  of  the  sheriff*,  from  whom  alone  information 
of  the  fact  was  to  be  obtained,  to  disclose  the  whole  truth,  the  Court 
mnst  infer,  and  no  other  fair  inference  can  be  drawn,  that  he  had 
not  been  confined  more  than  the  fifty-two  days;  and  as  he  is  set 
forth  to  have  been  in  confinement  under  the  two  claims  on  him, 
without  specifying  how  long  under  the  one,  and  how  long  under  the 
other,  the  correct  conclusion  is,  that  the  confinement  was  under 
both,  for  the  period  stated.  It  is  said  that  it  does  not  negatively 
appear  that  his  debts  did  not  exceed  £200  sterling,  but  it  affirma- 
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tively  appears,  that  the  claims  under  which  he  was  imprisoned  are 
under  that  sum,  and  as  no  allegations  appear  to  have  been  ma^e  on 
the  part  of  his  creditors,  on  oath,  setting  forth  the  debts  due  from 
him  exceeded  that  sum,  the  maxim  de  non  apparentihus  et  nan  existen- 
tibua  eadem,  est  ratio^  must  apply. 

As  then  the  proceedings,  under  which  the  discharge  took  place, 
were  regular  previous  to  the  oath  being  administered,  will  the  oath 
that  was  taken  vitiate  the  discharge,  and  divest  the  property  out  of 
the  officer,  in  whom  the  law  designed  to  deposit  it  for  the  interest  of 
the  respective  parties  ! 

The  objection  principally  relied  on  is,  that  the  word  "or"  as  con- 
tained in  the  form  of  the  oath  before  the  words  "or  to  secure  the 
same  to  receive  or  expect  any  profit  or  advantage  thereof,''  has  been 
omitted,  and  it  is  contended  that  such*  omission  renders  the  oath 
administered,  and  the  one  required  by  the  Act  in  question,  substan- 
tially different.  The  prisoner,  it  has  been  insisted,  might,  consis- 
tently with  the  oath  he  took,  have  secured  his  property  to  others  to 
defraud  his  creditors,  provided  he  himself  did  not  thereby  receive, 
or  expect  to  receive,  any  profit  or  advantage. 

If  the  meaning  of  the  oath,  as  administered,  rested  on  the  omis- 
sion  of  the  word  "or"  before  the  words  following  •  it,  then 
'-^^  the  objection  would  be  sustained;  but  when  the  whole  of  the 
oath,  as  administered,  is  taken  together,  it  appears  improper  to  con- 
clude that  such  conveyances  or  dispositions  of  his  property  could, 
without  violating  his  oath,  have  been  made,  for  as  in  the  preceding 
part  he  swears  that  he  has  not  "  directly  or  indirectly  sold,  lessened, 
or  otherwise  conveyed,  disposed  of  or  intrusted,  all  or  any  part  of 
his  estate,  thereby  to  defraud  his  creditors,"  how  could  conveyances 
of  property,  consistently  with  that  part  of  the  oath,  have  been 
fraudulently  executed  either  for  his  own  or  any  other  person's  benefit  T 

But  the  omission  of  the  word  ^^  or  "in  the  place  where  it  has  been 
omitted  in  the  case  before  us,  does  not  chau'ge  the  meaning  of  the 
oath,  on  taking  the  context  of  the  Act  of  1774  into  view,  as  it  will 
be  perceived  that  the  omission  of  this  word  does  not  materially  vary 
the  oath  it  prescribes,  and  the  obligation  is  perfect  without  it;  with 
the  word  inserted,  the  oath  is,  that  conveyances  have  not  been  made 
to  defraud  creditors  for  his  own  or  any  other  person's  benefit ;  with- 
out it,  that  the  insolvent  "  had  not  sold,  conveyed,  &c.  to  secure  the 
same,  to  receive  or  expect  any  profit  or  advantage." 

If  then  the  proceedings  are  regular  to  the  time  of  the  discharge, 
has  the  property  in  question  that  passed  to  the  sheriff  been  trans- 
ferred by  him  to  the  lessor  of  the  plaintiff? 

This  is  a  contest  on  the  part  of  a  stranger  who,  without  disclosing 
any  interest  except  being  on  the  land  in  contest,  now  calls  in  ques- 
tion the  validity  of  these  proceedings.  He  objects  to  the  sheriff's 
sale,  because  by  the  deed  it  is  not  disclosed  what  was  the  notice 
given.    The  deed  now  objected  to  is  that  of  a  public  trustee,  that  ia 


HALL  V8.  MULLIN.— 5  H.  &  J.  151 

one  who  is  selected  by  operation  of  law,  and  against  whose  conduct 
Done  who  were  parties  to  the  original  proceedings  make  any  oppo- 
sition. 

To  sustain  this  objection  would  render  inadequate  most  of  the 
deeds  by  trustees  under  decrees  in  Chancery,  who  always  have  their 
course  of  proceeding  pointed  out ;  but  whether  it  is  pursued  or  not, 
never  appears  on  the  face  of  the  deeds  they  execute  for  the  property 
sold  by  them. 

Although  the  Court  have  determined  on  the  various  objections 
that  have  been  made  to  the  proceedings  in  this  case,  they  do  not 
wish  it  to  be  understood,  that  discharges  under  the  insolvent  laws 
are  liable  to  all  the  objections  that  are  usually  relied  on  against  pro- 
ceedings of  persons  *  limited  by  special  authorities ;  it  is  suflB-  -  ^ 
cient  to  say,  that  the  objections  that  have  been  taken  to  the  *^^ 
proceedings  given  in  evidence  in  this  cause,  are  not  sustained,  and 
therefore  the  judgment  of  the  Court  below,  founded  on  their  sufQ- 
ciency,  is  affirmed.  Judgment  affirmed. 


CO  PET  OF  APPEALS,  JUNE  TEEM,  1821.   . 

Hall  vs.  Mullin. 

Negroes  held  and  claimed  as  slaves  are  presumed  to  be  slaves,  (a) 

A  slave  over  45  years  of  age  cannot  be  manumitted. 

The  condition  of  slaves  does  not  depend  exclusively  either  on  the  civil  or 

the  feudal  law. 
No  contract,  of  any  validity  whatever,  can  be  made  with  a  slave,  without 

consent  of  the  owner,  (b) 
A  devise  of  property,  real  or  personal,  to  a  slave,  by  his  owner,  entitles  the 

slave  to  freedom,  by  implication,  (c) 
No  right  can  be  derived  under  a  contract  made  in  express  opposition  to  the 

lex  loci  contractus,  (d) 

Appeal  from  Prince  George's  County  Court.  Trespass  quare 
dausum  fregitj  in  a  close  called  Partnership.  The  defendant^  in  the 
Conrt  below,  (now  appellant,)  pleaded  the  general  issue.  The  judg- 
ment of  the  Conrt  below  was  rendered  on  a  case  stated.  The  facts 
are  sufficiently  detailed  in  the  Court's  opinion. 

Judgment,  by  agreement  of  the  parties,  was  entered  for  the  plain- 
ttff.   The  defendant  appealed  to  this  Court. 

(a)  Approved  in  State  vs.  Van  Lear,  5  Md.  95. 
(6)  Cited  in  Hall  vs.  U.  S.  2  Otto,  30. 

(c)  Approved  in  Le  Grand  vs.  Damcdl^  2  Peters,  670;  Cox  vs.  Harris^  17 
Md,  30,  and  Smith  vs.  Doe,  38  Md.  447. 
id)  Approved  in  R.  R.  Co.  vs.  Glenn,  28  Md.  821. 
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The  case  was  argued  before  Chase,  C.  J.,  Buchanan,  Earle, 
Johnson,  JVLietin,  and  Dorset,  JJ. 

Pinkney,  B.  Johnson^  and  J.  Johnsony  Jr.  for  the  appellant,  relied 
on  the  Act  of  1796,  ch.  67,  s.  13 ;  Burroughs  vs.  Negro  Anna^  decided 
in  this  Court  at  June  Term,  1817;  Cooper'' 8  Just  109;  2  BJk.  Com.  93; 
4  Bac,  Ah.  tit.  Legacies  and  Devises,  (G.)  288;  1  H.  cfc  McH.  569;  Ne- 
gro Sally  vs.  Beatiy,  1  Bay^s  Rep.  260;  Cooperh  Just.  (B.  2,)  tit.  9,  and 
the  Acts  of  1715,  ch.  44,  s.  10,  and  1787,  ch.  33 ;  1  H.  ik  McH.  559, 
Mr.  Dulany's  opinion. 

A.  C.  Magruder,  for  the  appellee,  cited  1  BJk.  Com.  423 ;  Co.  Liti. 
(sect.)  111. 

Johnson,  J.  delivered  the  opinion  of  the  Court.  This  was  an  ac- 
tion of  trespass  quare  clausum  fregit,  brought  in  Prince  George^s 
County  Court,  by  Dolly  Mnllin,  the  appellee,  against  William  A.  Hall. 
In  order  to  bring  the  cause  speedily  before  this  Court,  where,  let  the 
decision  of  the  County  Court  have  been  what  it  might,  the  case  was 
only  to  terminate,  a  judgment  jpro/orwa  was  entered  in  favor  of  the 
plaintiff,  subject  to  the  revision  and  determination  of  this  Court,  on 
the  statement  of  facts  set  forth  and  agreed  on  by  the  respective  par- 
101  ^^^j  ^^^  whether,  on  that  statement,  *  the  plaintiff'  was  en- 
*^-*   titled  to  recover,  is  now  for  the  determination  of  this  Court. 

It  is  set  forth  in  the  case  stated,  '^That  Benjamin  Hall,  of  Prince 
George's  County,  was  in  his  life-time  possessed  of  a  negro  man 
named  Basil,  claiming  the  same  as  his  slave,  and  exercising  act^s  of 
ownership  over  him,  as  such,  during  the  life-time  of  said  Hall ;  "  and 
that  on  the  4th  of  February,  1803,  he  duly  made  and  executed  his 
last  will  and  testament,  in  which  is  contained  the  following  clause : 
'^I  hereby  manumit  and  set  free,  from  the  time  of  my  decease,  my 
carpenter,  called  old  Basil.'' 

It  is  admitted  that  Basil,  the  person  designed  to  lie  set  free,  was, 
at  the  time  of  Benjamin  Hall's  death,  upwards  of  forty -five  years  of 
age. 

By  the  will  of  Benjamin  Hall  certain  propert3'  is  given  to  his  son 
Henry  L.  Hall,  as  well  as  to  other  children  and  grandchildren  of  the 
testator,  and  Henry  L.  Hall,  is  made  the  executor,  and  took  upon 
himself  the  trust. 

It  is  also  admitted  that  Dolly  Mullin,  the  plaintiff  below,  was  the 
slave  of  Henry  L.  Hall,  and  the  daughter  of  Basil,  to  whom  Henry 
L.  Hall,  (if  practicable,)  sold  her,  and  in  the  mouth  of  Apiil,  1810, 
executed  to  him  a  bill  of  sale  of  her;  and  on  the  26th  of  May,  1810, 
Basil,  as  far  as  he  was  competent  so  to  do,  executed  a  deed  of  manu- 
mission to  Dolly  Mullin. 

On  the  6th  of  May,  1817,  Henry  L.  Hall  duly  made  and  executed 
his  last  will  and  testament,  in  which  are  contained  the  following 
clauses :  ^'  I  give  and  bequeath  to  DoUy  Mullin  one  hundred  and 
forty-one  acres  of  land,  being  part  of  a  tract  called  Partnership,  and 
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part  of  what  is  called  the  manor  land,  (as  heretofore  surveyed  and 
laid  off,  adjoining  the  now  dwelling-honse  of  Basil  MuUin,)  for  the 
use  and  benefit  of  Dolly  Mullin,  and  her  son  Henry  MuUin,  during 
the  life  of  the  said  Dolly  Mullin,  and  after  her  decease  to  be  the 
right  of  the  aforesaid  Henry  MuUin,  his  heirs  and  assigns  forever.  I 
give  and  bequeath  to  my  nephew  William  A.  Hall,  (the  appellant,) 
my  woman  called  Milly,  and  her  future  increase.  I  give  and  bequeath 
to  Dolly  MuUin  two  young  negroes,  one  called  Joan  and  the  other 
Aaron.  I  give  and  bequeath  to  my  niece  Anna  M.  Clarke,  my  woman 
called  Eachel,  and  my  woman  Jenny  and  child,  and  their  further  in- 
crease. 1  give  and  bequeath  to  my  nephew  Benjamin  H.  Clarke's 
yoaugest  child,  my  •  woman  Eachel's  daughter  called  Friar —  ^ 
To  my  nephew  Benjamin  H.  Clarke,  I  give  my  man  called  ^^-^ 
Harry  Hickman."  And  after  other  dispositions  in  regard  to  the  real 
estate,  the  will  contains  the  following  clause :  ^^  Item.  I  leave  and 
bequeath  all  the  remainder  part  of  my  negroes  free."  It  is  admitted, 
that  Henry  L.  Hall  was  seized  in  fee  of  the  laud  devised  to  Dolly 
Miillin ;  and  that  after  his  death,  she  entered  on  the  land  devised  to 
her,  and  became  seized  as  the  law  demands,  on  which  land,  it  is  ad- 
mitted, the  appellant  entei*ed  and  committed  the  ti*espass,  for  which 
the  suit  was  brought. 

On  these  facts  the  question  for  the  determination  of  this  Court  is — 
Whether  the  plaintiff  below  was  competent  to  recover  f  and  this 
depends  on  the  sole  question,  whether  she  was,  in  law,  capable  of 
taking  the  land  devised  (or  intended  to  be  devised,)  to  her? 

If  the  deed  of  manumission  from  Basil  to  her  was  effectual  to  set 
her  free,  then  she  was  of  course  competent  to  take  the  land.  If  it 
was  not,  then  the  next  question  arises,  was  she  set  free  by  the  last 
will  and  testament  of  Henry  L.  Hall? 

On  the  part  of  the  appellee  it  has  been  contended,  that  the  facts 
tlo  not  make  it  appear  that  Basil  ever  was  the  slave  of  Benjamin 
Hall,  but  merely  that  he  held  and  claimed  him  as  such.  But  as  ne- 
groes held  and  claimed  as  slaves  are  considered  to  be  slaves,  and  as 
Basil  is  stated  to  have  been  <'  possessed,"  held  and  claimed,  during 
the  Ufe-time  of  Benjamin  Hall,  as  his  slave,  such,  in  the  opinion  of 
the  Court,  must  be  deemed  his  predicament,  and  of  course,  unless 
he  obtained  his  freedom,  under  the  will  of  Benjamin  Hall,  he  had 
no  civil  rights  himseli',  and  was  incapable,  by  any  act  or  instrument 
of  writing  he  could  execute,  to  give  freedom  to  the  plaintiff,  his 
daughter;  and  the  Court  are  of  opinion,  that  as  he  was  upwards  of  45 
years  of  age,  when  Benjamin  Hall,  his  master,  died,  he  was  not 
numuiDitted  by  his  will,  because  of  the  positive  provision  of  the  Act 
of  1796,  ch.  67. 

It  has  been  contended  on  the  part  of  the  appellant,  that  the  con- 
dition of  slaves  in  this  State  is  regulated  by  the  civil  law,  and  that, 
as  by  that  law  slaves  could  purchase  property  for  the  sole  use  and 
benefit  of  their  masters,  that  therefore,  by  the  bill  of  sale  of  Dolly 
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to  Basil,  the  right  to  Dolly  passed  oat  of  Hall,  and  became  immedi- 
l  oQ  ^^^y  vested  in  •  the  then  owners  of  Basil,  who  were  the  gene- 
*^**  ral  representatives  of  Benjamin  Hall.  On  the  part  of  the  ap- 
pellee it  is  nrged,  that  slaves  in  this  State  are  similar  to  villains  in 
England,  when  villainage  existed  in  that  country,  and  that,  as  in 
that  country,  when  the  villain  purchased  property  it  did  not  pass 
immediately  by  or  through  him  to  his  lord,  but  remained  in  the  vil- 
lain until  the  lord  entered  on,  or  took  possession  of,  the  property ; 
any  disposition  made  of  such  property,  before  the  entry  was  made, 
or  possession  taken,  was  valid. 

To  support  the  position  from  the  civil  law,  Cooper^s  Justinian^  107 
and  109,  was  relied  on.  To  support  the  right  of  the  villain  under 
the  feudal  law,  LitUeton^  s.  177,  was  cited. 

As  it  appears  by  the  civil  law  the  property  never  abides  for  one 
instant  in  the  slave,  if  the  rights  of  Dolly  MuUin,  as  derived  from 
her  father  Basil,  depend  on  that  law,  as  Basil  was  incapable  to  mana- 
mit,  no  claim  on  her  part  can  rest  on  a  deed  of  his  execution;  bat 
should  her  rights  rest  on  the  feudal  law  applicable  to  villanage,  then 
as  Basil  never  was  disturbed  in  the  possession  of  Dolly  by  any  of 
the  representatives  of  Benjamin  Hall,  or  any  other  person,  bef(Mre 
or  after  the  deed  of  manumission  was  executed,  that  deed  would  be 
competent  to  set  her  free,  and  of  course  render  her  capable  to  take 
the  land  devised. 

But  the  condition  and  rights  of  slaves  in  this  State,  depend  exda- 
si vely  neither  on  the  civil  nor  feudal  law,  but  may  perhaps  rest  in 
part  on  both,  subject  nevertheless  to  such  changes  in  their  condi- 
tion, and  capacity  to  contract,  as  the  laws  of  this  State  prescribe, 
and  as  contained  in  various  Acts  of  our  State  Legislature. 

It  is  a  well  established  rule  of  law,  that  no  right  can  be  derived 
under  any  contract  made  in  express  opposition  to  the  laws  of  the 
place  in  which  such  contract  is  made. 

By  the  Act  of  1715,  ch.  44,  s.  11,  all  persons  are  prohibits  to 
"  trade,  barter,  commerce,  or  any  way  deal  with  any  slave,''  without 
the  leave  of  the  master,  under  a  penalty.  In  the  case  before  the 
Court  no  asseut  was  given  to  authorize  a  legal  contract  between 
H.  L.  Hall  and  Basil,  and  as  such  a  contract,  without  the  owner's 
assent,  is  expressly  prohibited,  it  follows  that  no  right  can  be  derived 
under  it,  either  to  Bai^il  himself,  to  the  representatives  of  B.  Hall,  or 
to  any  person  claiming  by  or  through  him. 

•  From  what  has  been  said,  Dolly  Mullin,  the  plaintiff  l>elow, 
*^'*  must  be  considered  a  slave  unless  she  is  set  free  by  the  will 
of  Henry  L.  Hall,  who  must,  notwithstanding  all  the  dealings  be- 
tween him  and  Basil,  be  considered  her  master. 

At  the  time  the  will  of  Henry  L.  Hall  was  made,  it  was  com- 
pletely in  his  power  to  have  set  her  free,  and  the  question  is,  has 
he  done  so  by  implication,  or  by  the  true  construction  of  his  will, 
taking  all  its  parts  together! 
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It  was  admitted,  and  could  not  be  denied,  that  by  the  devise  of 
the  land,  and  the  bequest  of  other  property,  to  Dolly  MuUin,  she 
must  be  freed  in  order  to  give  effect  to  such  devise  and  bequest. 
Her  freedom  then  would  certainly  be  implied  from  the  devise  itself,, 
in  order  to  give  it  effect  in  the  absence  of  circumstances  rebutting 
such  an  implication.  Those  relied  on  are,  the  bill  of  sale  to  Basil^ 
and  his  deed  of  manumission. 

Nothing  appears  more  manifest  to  the  Court,  but  that  it  was  the 
intention  of  the  testator  that  none  of  his  slaves  should  remain  slaves 
after  his  death,  other  than  those  he  named  and  bequeathed  as  slaves; 
for  in  every  instance,  when  he  intended  that  they  should  pass  by  his 
will  to  others,  as  slaves,  they  are  described  by  name,  as  manifestly 
appears  by  the  clauses  in  the  will  before  selected:  and  it  is  equally 
clear,  that  all,  except  those  so  given  as  slaves,  he  intended  should 
be  free.  How  different  is  the  language  of  that  part  of  his  will  dis- 
posing of  a  portion  of  his  negroes  as  slaves,  and  that  part  giving 
another  portion  freedom.  The  first  class  are  described  by  their 
respective  names ;  the  latter  are  included  in  the  sweeping  clause 
by  Which  he  gives  freedom  to  "all  the  remainder  part  of  my  negroes.'^ 

Let  us  then  suppose  that  Dolly  Mullin  had  not  been  named  in  the 
will,  and  had  turned  out  to  be  the  property  of  the  testator  at -the 
time  he  made  his  will,  or  at  his  death,  would  she  not  have  been 
entitled  to  her  freedom  under  the  general  clause  by  which  freedom 
was  given  ?  As  well  might  it  be  contended,  that  real  property,  to 
which  the  testator  did  not  know  he  had  a  right,  would  not  pass 
QDder  a  clause  devising  "  all  the  rest  and  residue  of  his  estate." 

But  without  the  aid  of  the  residuary  clause  she  would  have  a  right 
to  freedom,  under  those  parts  of  the  will  by  which  property  was 
given  to  her;  her  freedom  by  implication,  is  indispensably  necessary 
to  give  efficacy  to  those  clauses  of  the  will.  Without  such  an  implica- 
tion, all  the  •  dispositions  of  his  property,  made  in  her  behalf,  ^  ^j. 
would  be  void ;  with  it,  the  will  is  carried  into  effect  and  com-  1"^ 
plete  operation. 

Chas£,  G.  J.  I  am  of  opinion  that  negro  Basil,  being  above  the 
age  of  45  years  at  the  time  of  the  death  of  Benjamin  Hall,  was  not 
manumitted  and  set  free  by  his  will.  That  Basil,  being  a  slave,  was 
incapable  of  taking  and  acquiring  any  property  in  Dolly  Mullin^ 
ander  the  bill  of  sale  from  Henry  L.  Hall  to  the  said  Basil,  and  that 
the  said  bill  of  sale  was  void.  I  am  also  of  opinion,  that  Dolly  Mul- 
lin being  the  slave  of  Henry  L.  Hall,  the  will  of  the  said  Henry  L. 
Hall  will  operate,  and  is  effectual  to  manumit  and  give  freedom  to 
Dolly  Mullin,  and  that  she  acquired  a  capacity,  and  was  rendered 
capable  of  taking,  and  did  take,  the  lands  devised  to  her  under  the 
said  will.  That  the  two  clauses  in  the  said  will,  the  one  by  which  he 
devises  150  acres  of  land  to  Dolly  MuUin,  and  the  other  by  which  he 
gives  freedom  to  his  slaves,  are  simultaneous  acts,  and  are  so  to  be 
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construed  as  will  give  efficacy  to  his  will,  and  effectuate  his  intention 
fully  as  disclosed  in  his  will.  The  testator  imagined  Dolly  was  free ; 
she  was  not  free,  but  a  slave,  at  the  time  the  will  was  made,  and 
being  a  slave,  the  will  operated  to  give  her  freedom,  and  the  lands 
devised  to  her.  Judgment  affirmed. 


COURT  OF  APPEALS,  JUNE  TEEM,  1821. 
Browne  et  al.  Lessee  vs.  Kennedy.     ' 

The  King  of  England  has  a  right  to  grant  land  covered  by  navigable  waters, 
subject  to  the  right  of  the  public  to  fish  and  navigate  them. 

The  former  Proprietors  of  Maryland  acquired  the  same  right  of  disposing  of 
land  covered  by  navigable  waters  within  the  Province,  subject  to  the 
like  restriction,  under  the  charter  by  which  the  Province  was  granted 
to  them  by  the  Eling,  as  the  King  had  prior  to  the  charter.  This  right 
is  now  vested  in  the  State,  (a) 

Where  the  lines  of  a  grant  of  a  tract  of  land  include  a  navigable  river,,  the 
soil  covered  by  the  river  will  pass  by  the  grant,  though  it  be  not  described 
as  land  aqua  cooperta,  where  the  grantor  has  himself  title  to  such  soil,  (b) 

By  the  common  law  proprietors  of  lands,  bounded  by  unnavigable  rivers, 
have  not  only  the  right  of  fishing,  but  a  property  in  the  soil  covered  by 
such  rivers,  adjilum  medium  aquce.    This  is  also  the  law  of  this  State,  (c) 

If  one  holds  land  bounding  on  a  navigable  river,  and  is  also  entitled  to  the 
land  the  river  covers,  and  grants  the  former  land,  describing  it  as  lying 
on  the  river,  and  bounding  it  on  the  river,  the  grantee  will  be  entitled, 
as  well  to  the  soil  the  river  covers,  as  to  the  land  expressly  granted. 

The  State  is  entitled  to  unnavigable  rivers,  and  to  the  soil  they  occupy,  and 
if  the  State  grants  land,  lying  on  such  a  river,  and  calls  for  the  river 
as  the  boundary  of  the  grant,  the  grantee  becomes  riparian  proprietor, 
and  entitled  to  the  land  the  river  covers,  adJUum  medium  aquce. 

Appeal  from  Baltimore  County  Court.  Ejectment  for  a  tract  of 
land  called  Cole's  Harbor.  The  defendant  in  the  Court  below,  (now 
the  appellee,)  took  defence  on  warrant,  •  and  plots  were  made. 
IWo  ^t  the  trial  of  the  cause  it  was  agreed  between  the  parties, 
that  on  the  first  of  June,  1700,  a  tract  of  land  called  Todd's  Range 
was  granted  to  James  Todd,  for  510  acres,  being  a  resurvey  on  a  tract 
called  Cole's  Harbor,  granted  to  Thomas  Cole  the  17th  of  November, 
1668,  for  550  acres.  This  grant,  according  to  its  tnie  location,  in- 
cluded within  its  lines  all  the  lands  described  and  granted  in  and  by 

(a)  Cited  in  Wilson  vs.  IrUoes^  11  G.  &  J.  859,  and  by  Thompson,  J.  in 
MarHn  vs.  Waddell,  16  Peters,  422.  See  Phippa  vs.  State,  22  Md.  380;  Rev. 
Code,  Art.  16,  sees.  88-40. 

(b)  Approved  in  Casey  vs.  Inloes,  1  Gill,  512.  See  Oiraud  vs.  Hughes,  1  G. 
&  J.  249. 

(c)  See  Garitee  vs.  Baltimore.  53  Md.  422;  Hammond  vs,  Inloes^  4  Md.  140; 
B.  R.  Co.  vs.  Stump,  8  G.  &  J.  479. 
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the  two  deeds  hereinafter  mentioned,  one  from  Charles  Carroll  to 
William  Lyon,  and  the  other  also  from  said  Carroll  to  Alexander 
Lawson,  sis  those  deeds  are  located  on  the  plots  in  this  cause ;  the 
Iine»  of  this  tract  run  across  the  stream  called  Jones^  Falls,  and  in- 
claded  the  whole  of  that  stream  for  a  considerable  distance  above 
and  below  the  place  where  it  is  touched  by  the  lines  of  the  two  above 
mentioned  deeds.    Before  the  18th  of  April,  1757.  the  tract  called 
Todd's  Eangd,  by  sundry  mesne  conveyances  and  devises,  became 
vested  in  Charles  Carroll,  Esquire,  of  the  City  of  Annapolis,  and  his 
heirs;  and  on  the  day  last  mentioned  he,  by  deed  ol'  that  date  duly 
execateil,  acknowledged  and  recorded,  conveyed  a  part  of  said  tract 
lying  on  the  northwest  side  of  Jones'  Falls  and  bounding  on  it,  ta 
William  Lyon,  in  fee  simple;  which  part  is  described  by  metes  and 
bounds,  courses  and  distances,  as  follow,  viz.  ^^  Beginning,"  &c.  ^'  and 
niDning  thence  N.  33°  30^,  W.  5  ps.  unto  Jones'  Falls,  then  bounding 
down  and  with  the  said  falls  the  twelve  following  courses,  viz.  S.  &c. 
containing   13   and  an  half   acres  of,  land,  more  or  less.    On  the 
20th  of  May,  1757,  said   Carroll,  by  deed  of  that   date  duly  exe- 
Goted,  acknowledged  and  recorded,  conveyed  to  Alexander  Lawson^ 
and  his  heirs,  another  part  of  said  tract,  also  binding  on  Jones^ 
Falls  on  the  south-east  side,  opposite  to  a  part  of  the  land  sold  as 
aforesaid  to  William  Lyon.    This  part  is  also  described  by  metes 
and  bounds,  courses  and  distances,  as  follows,  viz.   *'  Beginning,'^ 
&c.  "and  running  thence  N.  59°  E.  22  ps.  N.  27°  E.  12  ps.  unto 
Jones'  Falls,  then  bounding  upon  and  with  the  said  falls  the  seven 
Mowing  courses,  viz.  N."  &c.  containing  seven  and  an  half  acres  of 
land  more  or  less.    These  two  deeds  are  truly  located  by  the  de- 
fendant on  the  plots ;  the  stream  called  Jones'  Falls,  in  all  that  part 
of  it  which  ran  through  Todd's  Bauge,  as  it  ran  at  the  time  of  mak- 
ing the  patent  and  deeds,  is  also  truly  located  on  the  plots  by  the 
defendant.    Before  the  3'ear  1745,  a  bridge  was  •  erected    -mg^^ 
across  said  stream,  below  the  place  where  it  is  touched  by    *"# 
any  of  the  lines  of  either  of  said  deeds,  and  was  in  that  year,  by 
Act  of  Assembly,  declared  to  be  a  public  highway,  and  has  ever 
since  been  continued   and  kept  up  as   such   till   this  time.     At 
the   time    of   the   grant   of  Todd's  Eange,  and.  until    the   year 
1786,  the  ordinary  or  common  tides  flowed  up  Jones'  Falls  to  the 
place  marked  C  D  on  the  plots,  but  never  flowed  as  high  as  the 
npper  or  northermost  part  of  the  tract  called  Todd's  Eange,  which 
extended  a  considerable  distance  above  the  place  marked  C  D,  in- 
cludiDg  the  land  on  both  sides.      Until  the  year  1787,  boats  fre- 
quently and    regularly  ascended  said  stream  to  the  place  marked 
C  D,  but  never  higher  up.    At  the  time  of  making  said  patent  and 
deeds,  said  streams,  at  the  place  marked  F,  near  Gay  street  bridge, 
on  the  plots,  was  100  feet  wide;  at  the  place  marked  C,  82   feet 
wide;  at  the  place  marked  27,  74  feet  wide;  at  the  place  marked/, 
47  feet  wide,  at  the  place  marked  G,  in  the  centre  of  the  stream,  47 
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feet  wide ;  and  at  the  place  marked  C  D,  45  feet  wide — ^gradually 
diminishing  in  width  throaghoat  all  this  part  of  its  course.  All  the 
estate  and  interest  of  Alexander  Lawson,  under  the  deed  to  him, 
became  regularly  vested  in  Elizabeth  Lawson,  the  original  lessor  of 
the  plaintiff  in  this  cause,  before  the  time  of  bringing  this  action; 
and  on  her  death  it  vested  in  the  present  lessors  of  the  plaintiff  and 
their  heirs.  Before  the  bringing  this  a<;tion  all  the  estate  and  inte- 
rest of  William  Lyon,  under  and  by  virtue  of  the  deed  to  him,  was 
vested  in  John  Smith  and  Benjamin  Williams,  and  others,  and  their 
heirs,  as  tenants  in  common,  and  under  them  the  defeudant  claims 
as  tenant  at  will.  Some  time  in  the  year  1786,  some  of  the  propiie- 
tors  of  the  lands  on  both  sides  of  Jones'  Falls,  for  their  own  benefit, 
and  with  the  consent  of  the  other  proprietors  of  lands  there,  includ- 
ing Alexander  Lawson,  and  those  claiming  under  William  Lyon,  who 
wa«  then  dead,  diverted  the  then  course  of  Jones'  Falls,  by  cutting 
a  new  channel  for  its  waters,  as  represented  on  the  plots,  and  there 
marked  as  the  ^'  canal  of  Jqnes'  Falls,"  and  through  that  channel 
the  waters  have  ever  since  continued  to  flow.  After  making  of  said 
eanal,  the  old  bed  of  the  falls,  between  the  points  where  it  is  inter- 
sected by  the  canal,  was  gradually  filled  up  by  the  washing  of  the 
adjacent  lands,  by  the  persons  under  whom  the  defendant  claims, 
-  ^^  and  by  the  •  improvements  made  in  the  neighborhood,  and  at 
*^^  the  institution  of  this  suit  had  wholly  disappeared,  the  place 
being  laid  out  and  occupied  as  part  of  the  several  lots  and  streets  in 
that  part  of  the  City  of  Baltimore.  On  the  26th  of  January,  1795, 
Charles  Carroll,  of  Carrollton,  the  heir-at-law  and  general  devisee  of 
«aid  Charles  Carroll,  of  Anna|K)lis,  duly  executed  to  John  Smith, 
Benjamin  Williams,  and  others,  under  whom  the  defendant  claims 
as  aforesaid,  a  deed,  which  was  regularly  acknowledged  and  recorded, 
and  which  is  truly  located  on  the  plots;  by  which  he  conveyed  to 
said  Smith,  Williams,  and  others,  in  consideration  of  the  sum  of 
JC750  current  money,  ^^  all  that  part  of  a  tract  of  land  called  Cole's 
Harbor,  or  Todd's  Bange,  lying  and  being  in  the  County  of  Baltimore, 
(excepting  such  parts  thereof  as  have  been  heretofore  sold  and  con- 
veyed,) which  part  is  contained  within  the  following  metes,  bounds, 
courses  and  distances,  viz.  Beginning  for  the  same  at,''&c.  ^^and 
running,"  &c.  'Ho  the  middle  or  centre  of  the  bed  of  Jones'  Falls, 
then  running  in  the  middle  or  centre  of  said  falls,  N."  &c.  &c.  "on 
the  east  side  of  said  Falls,  then  running  and  bounding  on  the  east 
side  of  said  falls  the  following  courses,  S."  &e.  ^^  and  all  the  estate, 
right,  title,  interest,  property,  claim  and  demand  whatsoever,  either 
in  law  or  equity,  of  him  the  said  Charles  Carroll,  of  Carrollton,  of 
and  in  the  aforesaid  part  of  a  tract  of  land  and  premises  herein  be- 
fore mentioned  to  be  bargained  and  sold,"  &c.  All  that  part  of  land 
which  is  included  within  the  claim  and  pretensions  of  the  plaintiff, 
and  in  the  defence  of  the  defendant,  as  both  are  located  on  the 
plots,  is  a  part  of  the  old  bed  of  Jones'  Falls  as  it  was  before  the 
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stream  was  diverted  in  the  manner  above  mentioned,  and  is  now  in 
the  sole  and  exclusive  possession  and  occupation  of  the  defendant, 
and  those  under  whom  he  claims,  and  who,  before  the  time  of  bring- 
ing this  action,  actually  ousted  said  Elizabeth  Lawson  therefrom. 
Ck)le's  Harbor  and  Todd's  Eange  are  one  and  the  same  tract  of  land. 
Upon  these  facts,  the  Court  below,  [Bland  and  Hanson,  A.  J.j  (a) 
being  divided  in  opinion  as  to  the  plaintiff  ^s  right  to  recover,  there 
was  a  verdict  and  judgment  against  him,  and  he  appealed  to  this 
•  Court,  where  the  cause  was  argued  at  this  term  before  ^^^ 
Chase,  C.  J.,  Buchanan,  Eaele,  Johnson,  and  Martin,  *®® 
JJ.  {b) 

Harper  and  Tariey^  for  the  appellant,  referred  to  Harg.  Law  Tracts^ 
6, 22,  32,  36,  37 ;  1  Mod.  105 ;  Carter  vs.  Murcot^  4  Burr.  2164 ;  The 
Ma^  and  Cominonalty  of  Oxford  vs.  Richardson^  4  T.  R.  439 ;  2 
M.  Com.  39,  40,  261,  262 ;  1>.  Dulany^s  Opinion,  in  1  H.  &  McH.  564 ; 
5  Bac.  Ah.  tit  Frerogative,  (B.)  495;  Cooper^s  Just.  tit.  1,  8.  22,  23; 
iSfereiw  vs.  WkistleTy  11  East,  51. 

Pinkneyj  Winder,  and  Williams,  (Assistant  Attorney-General,)  for 
the  appellee,  cited  5  Bac.  Ah,  tit.  H-erogative,  (B.  2,)  497;  Hale  de 
Jure  Mar,  32  to  35;  2  Bac.  Ah.  tit.  Of  the  Court  of  Admiralty,  111', 
5  Com.  Big.  102;  The  King  vs.  Sfnith,  Dou>g.  444;  Shultz  Ag.  Rights, 
106,136;  The  Charter  of  Maryland,  sections  ^,  IQ]  Smith  and  Furvi- 
ance  vs.  The  State,  2  H.  &  McH.  244 ;  Just.  Inst.  lib.  2,  tit.  1,  s.  20,  22, 
23;  Dig.  lib.  41,  tit.  1,8.1,3',  1  Brown's  Civil  Law,  237,  238;  2  Blk. 
Com.  261 ;  Bracton,  lib.  2,  ch.  2 ;  Fothier  on  Frop.  Xos.  158  to  164 ;  The 
Batture  Case,  27,  58,  272 ;  Hale  de  Jur.  Mar,  5 ;  Carter  vs.  Murcot,  4 
Burr.  2164 ;  5  Bac.  Ab.  tit.  Fiscary,  319 ;  Co.  Litt.  4,  6 ;  and  2  Bac. 
Ah.  tit  Grant,  (J.)  396. 

Chase,  C.  J.  I  am  of  opinion,  that  the  lessors  of  the  plaintiff 
have  a  right  to  recover  the  land  in  question  to  the  middle  bed  of 
Jones'  Falls;  that  Charles  Carroll  having  title  to  the  lauds  in  qnes- 
tion,  and  all  rights,  privileges  and  advantages,  derivable  therefrom, 
did,  by  his  two  deeds  to  William  Lyon  and  Alexander  Lawson,  con- 
vey the  same  to  them,  and  thereby  did  divest  himself  of  all  right 
and  interest  in  the  same. 

Charles  Carroll,  prior  to  the  said  deeds,  holding  the  said  lands  on 
both  sides  of  Jones'  Falls,  had  the  right,  privilege  and  advantage 
of  accretion  by  alluvion,  or  by  the  gradual  recession  of  the  water 
from  the  banks  or  shores  of  the  Falls. 


(a)  These  Judges  gave  long  and  learned  opinions,  but  as  they  are  pub- 
lished at  length  in  Niles^  Reg.  Vol.  13,  p.  225,  it  is  unnecessary  to  publish 
them  here.  Judge  Bland -s  opinion  was  against  the  plaintiff ;  Judge  Han- 
son's for  him. 

[b)  DoBSEY,  J.  having  been  counsel  did  not  sit. 
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Charles  Carroll,  by  his  deed  dated  18th  of  April,  1757,  to  William 
*yi\i\  ^^^^'  transferred  all  his  right  and  interest  to  •  him  in  the 
ZOO  lands  lying  on  the  north  side  of  Jones'  Falls,  as  described  in 
the  said  deed ;  and  by  his  deed  to  Alexander  Lawson,  dated  the  20th 
May,  1757,  transferred  all  his  right  and  interest  to  the  said  Lawsou 
in  the  lands  lying  on  the  sonth-east  side  of  said  Falls,  opposite  to 
part  of  the  land  sold  to  Lyon. 

The  grantees  under  the  said  deeds  acquired  a  right  to  the  accre- 
tion by  allavion,  or  the  recession  of  the  water  from  the  banks  or 
shores  of  Jones'  Falls,  within  the  limits  of  their  i*espective  d<eeds, 
ad  medium  filum  aqtuPj  as  incident  or  appartenant  to  those  parts  of 
the  land  binding  on  Jones'  Falls,  according  to  the  principles  of  the 
ex)mmon  law,  common  right,  and  common  justice. 

As  the  water  receded  from  the  land,  or  the  land  was  increased  or 
added  to  by  alluvion,  the  lines  of  the  land  granted  to  Lyon  and  Law- 
son,  binding  on  Jones'  Falls,  would  attach  to  and  bind  with  the 
water  until  the  accretion  got  ad  medium  filum  aquce. 

As  to  the  right  to  a<*xiretion  by  the  recession  of  the  water  from 
the  banks,  or  by  alluvion,  it  makes  no  difference  whether  the  water 
is  navigable  or  not,  the  owner  of  the  land  adjoining  or  contiguous 
to  the  water  will  be  entitled  to  the  benefit  of  accretion,  as  incident 
or  appertaining  to  his  grant,  because  his  lines  binding  on  Jones' 
Falls  being  the  boundaries  of  his  land,  will  run  with  and  bind  on  the 
water,  and  so  include  the  land  tnade  by  accretion. 

It  is  stated  as  part  of  the  case,  that  the  stream  of  Jones'  Falls 
was  diverted  by  cutting  a  channel  with  the  consent  of  the  owners 
of  the  land  on  Jones'  Falls,  in  the  year  1786,  through  which  canal 
the  waters  have  since  flowed. 

It  is  also  stated,  that  until  the  year  178G,  the  common  tides  flowed 
u)>  Jones'  Falls  to  C  D,  marked  on  the  plot,  and  that  until  1786, 
boats  frequently  and  regularly  ascended  Jones'  Falls  to  C  D,  but 
never  went  up  higher. 

It  is  also  stated,  that  after  the  making  of  said  canal,  the  old  bed 
of  the  stream,  between  the  points  where  it  was  intersected  by  the 
camtl,  was  gradually  filled  up  by  the  washing  of  the  adjacent  lands, 
by  the  persons  under  whom  the  defendant  claims,  and  by  the  im- 
provements made  in  the  neighborhood,  and  that  the  bed  of  the 
river  hath  wholly  disappeared. 

The  question  is  now  to  be  considered — Whether  the  lessors  of  the 

plaintiff,  claiming  under  Alexander  Lawson,  are  •  entitled  to 

*®  *  the  land  to  the  middle  bed  of  Jones'  Falls,  from  the  hues  of 

the  land  conveyed  to  Alexander  Lawson,  binding  on  the  falls,  or 

what  part  thereof! 

I  lay  it  down  as  a  position  indisputable,  that  Charles  Carroll,  by 
his  two  deeds  to  William  Lyon  and  Alexander  Lawson,  transferred 
to  them  all  his  right  and  interest  in  the  lands  in  controversy,  with 
all  the  privileges  and  benefits  appertaining  to  the  same,  and  conse- 
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qneDtly  nothing  passed  by  his  last  deed  under  which  the  defendant 
claims. 

The  diverting  the  water  by  the  canal  cut  in  1786,  with  the  consent 
and  approbation  of  the  owners  of  the  land  on  Jones'  Falls,  could  not 
dimiDish  the  interest  which  accrued  to  Alexander  Lawson  under  his 
deed  from  Charles  Carroll,  nor  could  he  be  thereby  deprived  or 
divested  of  any  right  or  privilege  derived  under  it. 

The  gradual  filling  up  of  the  falls  by  the  washings  from  the 
adjacent  lands,  would  benefit  Lawson  by  adding  to  his  land  binding 
on  his  side  of  the  falls. 

The  rights  of  Lawson  could  not  be  divested  by  the  acts  of  those 
nnder  whom  the  defendant  claims,  in  filling  up  the  falls,  such  acts 
would  operate  beneficially  to  Lawson,  and  would  not  be  allowed  to 
interfere  with  his  rights  by  alluvion. 

The  filling  up  by  the  washings  from  the  improvements  in  the 
neighborhood,  would  be  for  the  benefit  of  those  holding  the  lands  to 
the  falls,  and  must  have  been  gradual  and  imperceptible,  which  is 
the  precise  and  proper  definition  of  accretion  by  alluvion. 

Although  Jones'  Falls  was  not  navigable  higher  up,  than  C  D, 
after  the  year  1786,  yet  the  stream  remained,  but  was  gradually 
filling  up  from  the  time  the  canal  was  cut,  by  the  washings  from  the 
adjacent  lands,  the  improvements  made  in  the  neighborhood,  and 
the  acts  of  those  under  whom  the  defendant  claims ;  all  which  causes 
operated  for  the  benefit  of  all  those  who  held  lands  on  the  falls 
higher  up  than  the  canal,  and  not  for  the  exclusive  benefit  of  the 
defendant,  and  those  imder  whom  he  claims,  who  had  only  a  common 
right,  with  the  other  owners  on  Jones'  Falls,  to  the  accretion  made 
from  their  respective  shores. 

It  is  not  stated  in  the  case  what  were  the  acts  of  the  persons, 
nnder  whom  the  defendant  claims,  which  contributed  to  the  filling 
np  of  the  stream,  nor  the  extent  of  those  acts.  The  filling  up  of 
the  stream  must  have  been  by  the  washings  •  from  the  ad-  ^^^ 
jacent  lands,  and  the  improvements  made  in  the  neighbor-  -*"-* 
hood,  in  which  the  acts  of  those  under  whom  the  defendant  claims 
might  be  included. 

If  the  Court  was  warranted  in  presuming  that  the  acts  of  those 
under  whom  the  defendant  claims  were  the  -depositiDg  of  earth  and 
filth  on  the  shore  of  the  falls,  within  the  limits  of  the  deed  to  William 
Lyon,  still  they  could  not  be  entitled  to  accretion  beyond  the  middle 
bed  of  the  stream. 

From  the  dates  of  the  deeds  to  Lyon  and  Lawson,  anno  1757,  to 
the  year  1786,  the  time  of  cutting  the  canal,  Lyon  and  Lawson  were 
entitled  to  the  benefit  of  accretioi^  by  alluvion,  a  space  of  29  years. 
The  canal  having  been  cut  with  the  consent  and  approbation  of  all 
the  owners  of  the  lands  on  Jones'  Falls,  that  act  could  not,  and  was 
not  intended,  to  operate  more  to  the  advantage  of  one  proprietor 
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than  another,  and  no  right  previously  acquired  could  he  divests 
by  it. 

I  am  of  opinion,  whether  the  accretion  was  by  alluvion,  the  reces- 
sion of  the  water  from  the  shores,  or  the  depositing  of  earth  and 
rubbish  in  Jones'  Falls,  by  the  respective  owners,  or  others,  since 
the  canal  was  cut,  the  legal  effect  is  the  same,  and  the  plaintiff  is 
entitled  to  recover  ad  medium  filum  aqucc^  or  to  the  place  where  it 
has  been  ascertained  on  the  plot  to  be.  I  do  not  think  it  is  necessary 
to  go  into  an  inquiry  into  the  rights  of  the  King  or  the  Proprietary. 
I  have  no  doubt  the  King,  by  the  charter  to  the  Proprietary,  granted 
all  the  rights  he  enjoyed  within  the  limits  of  the  charter,  subject  to 
such  savings  and  exceptions  as  are  contained  therein,  and  that  the 
Proprietary  had  a  right  to  grant  the  land,  covered  by  a  navigable 
river,  without  interfering  with  or  affecting  the  public  or  common 
right  of  user  for  the  purposes  of  navigation  and  fishihg,  and  that 
the  grantee,  the  courses  of  whose  grant  bound  on  the  river,  could 
claim  the  land,  and  would  hold  it,  as  the  water  receded  from  the 
land  so  granted,  or  the  land  was  added  to  by  alfuvion,  or  depositing 
earth  and  rubbish  on  the  shore,  or  in  the  water  between  the  shore 
and  the  middle  bed  of  the  river,  by  a  stranger.  I  am  also  of  opinion, 
that  the  State  of  Maryland  is  invested  with  all  the  rights  within  the 
boundaries  of  the  charter  as  the  King  of  Great  Britain  ever  did  or 
could  enjoy. 

^^  •  Buchanan,  J.  The  first  question  arising  from  the  fjiets 
A%3A  jjj  ^jjjg  ^g|g^  jg^  whether  the  property  in  the  soil  covered  by  the 
waters  of  public  or  navigable  rivers,  was  vested  in  the  Lord  Pro- 
prietary by  the  charter  of  Maryland  I 

It  is  very  certain  that  by  the  common  law  the  right  was  in  the 
King  of  England ;  and  it  seems  equally  clear  to  me,  that  he  had  the 
capacity  to  dispose  of  it  mb  modo.  Whatever  doubts  are  entertained 
on  the  subject,  they  probably  have  arisen  from  inattention  to  the 
distinction  between  the  power  of  granting  an  exclusive  privilege, 
in  violation  or  restraint  of  a  common  piscarial  right,  or  other  com- 
mon right,  as  that  of  navigation,  and  the  power  of  granting  the  soil 
aqua  cooperta^  subject  to  the  common  user.  The  subject  has,  de 
communijurcj  an  interest  in  a  navigable  stream  such  as  a  right  of 
fishing  and  of  navigating,  which  cannot  be  abridged  or  restrained 
by  any  charter  or  grant  of  the  soil  or  fisherj"  since  magna  charta 
at  least. 

But  the  property  in  the  soil  may  be  transferred  by  grant — Har- 
gravels  Txiic  Tracts^  17,  22,  36,  37 — subject,  however,  to  the  jua  pub- 
licum^ which  cannot  be  prejudiced  by  the  jus  privatum  acquired 
under  the  grant.  This  distinction  runs  through  all  the  books,  and 
wherever  grants  have  been  held  not  to  pass  the  soil,  it  wa^  not  be* 
cause  the  King  had  not  the  capacity  or  right  to  grant  it,  but  because 
there  were  not  apt  words  in  the  grant  to  effect  the  purpose,  as  in 
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the  case  of  the  Attamey-Oeneral  vs.  Sir  Edicard  Fanner ^  Id  the 
Exchequer  Chamber.  5  Bac.  Ah.  tit  Prerogative^  495;  2  Mod.  106 ;  Sir 
T.  Raym.  241.  And  it  was  there  admitted,  that  the  King  might 
grant  a  part  of  his  seas  by  express  uame — so  a  grant  of  incremeiUa 
mariiima,  will  not  pa«s  lands  that  often  happen  to  be  relict  by  the 
sea,  because  that  is  not  so  properly  maritimum  incrementum  ;  and 
beside^,  the  soil  itself  under  the  water  is  actually  the  King's,  and 
eannot  pass  from  him  by  such  an  uncertain  grant  as  maratima  incre- 
mental but  it  must  pass  a  present  interest — Harg.  Law  Tracts^  18. 
But  in  the  same  page  it  is  said,  that  if  the  King  will  grant  land 
adjacent  to  the  sea,  together  with  a  thousand  acres  of  land  covered 
by  the  waters  of  the  sea,  as  usual  of  the  same  land,  &c.  adjacent, 
such  a  grant  as  may  be  penned  will  pass  the  soil  itself,  and  if  there 
shall  be  a  recess  of  the  sea  leaving  such  a  quantity  of  land,  it  will 
belong  to  the  grantee.  And  it  will  be  found,  on  examination,  that 
the  right  of  the  King  to  grant  •  the  soil  sub  modOj  has  ne^  er  ^^^ 
been  denied;  the  question,  whether  the  soil  passed  or  not,  -•"^ 
being  always  made  to  depend  on  the  construction  of  the  grant,  arising 
from  the  particular  expression  used. 

The  4th  section  of  the  charter  to  Lord  Baltimore,  has  these 
words — "Also  we  do  grant,  and  likewise  confirm,  unto  the  said  Baron 
of  Baltimore,  his  heirs  and  assigns,  all  islands  and  islets  within  the 
limits  aforesaid,  and  all  and  singular  the  islands  and  islets  from  the 
eastern  shore  of  the  aforesaid  region,  towards  the  east,  which  have 
been,  or  shall  be,  found  in  the  sea,  situate  within  ten  marine  leagues 
&om  the  said  shore ;  with  all  and  singular  the  ports,  harbors,  bays, 
rivers  and  straits,  belonging  to  the  region  or  islands  aforesaid, 
aud  all  and  singular  the  soil,  plains,  woods,  mountains,  marshes, 
lakes,  rivers,  bays  and  straits,  situate  or  being  within  the  metes, 
bounds,  and  limits  aforesaid,  with  the  fishings  of  every  kind  of  fish,^' 
&c  with  a  saving  in  the  16th  section  to  the  King,  and  his  succes- 
sors, and  to  all  the  subjects  of  the  Kingdoms  of  England  and  Ire- 
land, of  the  liberty  of  fishing  for  sea  fish,  &c.  The  language  of  the 
4th  section  of  this  instrument  is  too  plain  and  explicit  to  admit  of 
aoy  doubt,  and  is  strengthened,  rather  than  weakened,  by  the  saving 
in  the  16th  section,  and  clearly  passed  the  property  in  the  soil,  cov- 
ered by  any  of  the  waters  within  the  limits  of  the  charter,  to  the 
Lord  P^prietary ;  who,  thus  become  owner  of  the  soil,  subject  to  the 
common  right  of  fishing  and  of  navigation,  had  full  power  and 
authority  to  dispose  of  it.  By  his  grant  of  the  1st  of  June,  1700,  of 
the  tract  of  land  called  Todd's  Bange,  which  appears  to  have  been 
a  resurvey  on  Cole's  Harbor,  all  the  land  covered  by  the  water  of 
Jones'  Falls,  which  is  included  within  the  lines  of  the  grant,  passed 
to  James  Todd,  the  grantee,  subject  to  the  same  public  easements ; 
there  being  no  doubt,  that  where  the  lines  of  a  grant  include  a 
stream,  the  soil  covered  with  water  makes  a  part  of  the  grant, 
^d  passes  with  the  rest,   without  being  described   as  land  aqua 
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cooperta ;  and  was  held  by  Charles  Carroll,  charged  with  the  same 
jus  publicum.  The  question  remaining  to  be  examined  is,  whether 
William  Lyon,  and  Alexander  Lawson,  under  their  several  deeds 
from  Charles  Carroll,  took  ad  filum  medium  aqu{c,  or  were  respectively 
restricted  to  the  margin  of  the  river,  leaving  the  title  to  the  bed  of 

the  stream  in  Charles  Carroll!  •  For,  with  great  deference 
'*^^  for  the  opinion  of  the  Chief  Judge,  it  seems  to  me,  that 
unless  the  right  of  property  in  the  soil,  to  the  middle  of  the  stream, 
vested  in  them  under  and  in  virtue  of  their  respective  deeds,  there 
is  no  other  ground  on  which  they,  or  those  claiming  under  them,  can 
be  entitled  to  it;  for  if  it  did  not  pass  from  Charles  Carroll,  by  Ids 
deed,  the  right  of  propei-ty  still  remained  in  him.  And  if  an  island 
had  arisen  in  the  river,  it  would  have  belonged  to  him ;  or  if  the  bed 
of  the  river  had  been  left  bare,  by  a  sudden  recess  of  the  water,  as 
the  jtts  publicum  would  thereby  necessarily  have  been  destroyed,  the 
relicted  land  would  have  remained  his,  and  would  not  have  apper- 
tained to  those  who  held  the  adjoining  lands  on  either  side.  And 
upon  the  same  principle,  eo  i^istanti  that  the  stream  was  diverted  from 
its  original  course  in  the  year  1786,  by  digging  the  canal,  the  soil  of 
the  uncovered  bed,  the  right  of  property  of  which  he  had  never  parted 
from,  would  have  been  thrown  upon  him,  unaffected  by  a  public 
right,  the  usufruct  having  ceased,  and  no  subsequent  filling  up,  or 
other  change  in  the  surface  of  the  loeu8  in  quo,  by  natural  and  arti- 
ficial means,  or  either,  could  have  the  effect  to  deprive  him  of  his 
right  of  property  in  the  soil.  I  think,  therefore,  that  the  law  in 
relation  to  the  right  of  alluvion  is  not  applicable  to  the  facts  iu  this 
case,  and  that  Lyon  and  Lawson  were  either  entitled  to  the  relicted 
soil,  when  the  water  was  first  diverted,  or  not  at  all. 

By  the  common  law,  the  proprietors  of  estates  bounded  by  rivers 
not  navigable,  or,  as  they  are  often  called,  private  rivers,  not  only 
have  the  right  of  fishing,  but  the  property  in  the  soil  itself,  ad  filum 
medium  aqua*;  Uarg.  Laic  TractSj  6;  5  Bac.  Ah.  tit.  Prerogative^  494; 
because,  as  it  is  said,  they  are  presumed  to  have  been  distributed  out^ 
and  appropriated  as  other  lands.  And  sometimes  by  prescription, 
it  is  the  same  as  to  public  rivers,  as  in  the  case  of  the  Eiver  Severn. 
This  is  a  rule  of  property  in  England,  and  I  hold  it  to  be  equally  the 
law  of  this  State. 

It  seems  to  be  admitted,  that  as  the  lands  conveyed  by  Carroll  to 
William  Lyon  and  Alexander  Lawson,  are  described  in  the  deeds  as 
bounding  upon  Jones'  Falls,  if  that  had  been  a  private  river,  they 
would  have  been  entitled  to  hold  to  the  middle  of  the  stream;  and,  if 
I  am  right  in  supposing  that  the  property  in  the  soil  was  Carroll's^ 

subject  •  only  to  the  common  user,  I  cannot  perceive  why 
'*^^,  Jones'  Falls,  when  the  bed  had  become  private  proi)erty, 
should  not  be  subject,  sub  modoj  to  the  same  rules  (as  to  the  right 
to  the  soil,)  that  prevail  iu  relation  to  private  rivera,  which  are 
private  proi)erty.     In   many  respects  the  same  rules  do  prevail. 
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If  one  has  an  estate,  through  which  a  private  river  runs  and 
an  island  should  arise  in  the  river,  it  will  belong  to  him;  so.  it' 
he  has  the  property  in  the  soil  of  a  public  river,  and  an  island  springs 
up,  it  will  equally  belong  to  him.  Again,  if  in  the  case  of  a  private 
river,  the  bed  is  left  bare  by  a  sudden  recess  of  the  water,  the  re- 
licted  land  remains  the  proi)erty  of  the  former  owner ;  and  so,  if  one 
had  the  property  in  the  soil  of  a  public  river,  and  the  bed  is  left 
bare  by  a  sudden  recess  of  the  water,  the  relicted  land  will  remain  his ; 
because  in  each  case  the  property  in  the  soil  is  in  him.  And  for  the 
same  reason  all  islands,  relicted  land,  and  other  increase  arising  in 
navigable  rivers,  belong,  in  England,  to  the  King,  here  to  the  State, 
where  the  property  in  the  soil  has  not  been  appropriated-,  but  where 
it  has  been  become  private  property,  either  by  grant  or  prescription, 
the  same  rules  do  or  should  apply  to  it  that  govern  other  private 
property  of  the  same  nature.  It  is  subject  to  the  same  law  of 
descents,  and  liable  to  be  transferred  by  the  same  mode  and  form 
of  conveyance,  and  is  subject  to  none  of  the  rules  applicable  to  lands 
not  granted  or  distributed  out.  If  therefore,  where  a  man  having 
an  estate  through  which  a  private  river  runs,  conveys  away  his  land 
lying  on  one  side  of  the  stream,  and  describes  it  as  bounding  on  the 
river,  the  purchaser  will,  by  operation  of  law,  hold  to  the  middle,  it 
would  seem,  by  parity  of  reason,  that  if  the  same  roan,  having  an 
estate  through  which  a  public  river  runs,  the  soil  of  the  bed  of  which 
makes  a  part  of  his  estate,  as  in  the  case  of  a  private  river,  conyeys 
away  the  land  lying  on  one  side,  and  makes  the  liver  the  boundary, 
the  purchaser  would  by  the  same  operation  of  law,  be  entitled  to 
hold,  in  respect  of  the  right  of  soil,  to  the  middle  of  the  streasi.  For 
why  in  one  case  more  than  the  other,  should  the  purchaser  be  re- 
stricted to  the  margin  of  the  stream,  the  river  acting  equally%s  a 
boundary  in  both  cases,  &c.  and  the  public  easement  being  in  no 
manner  disturbed.  In  both  cases  the  soil  is  the  private  ))roperty  of 
the  seller,  and  the  same  reason  applies  as  well  to  one  as  the  other, 
whether  he  acquired  •  his  title  by  grant,  or  holds  it  under  the  gpg^^ 
fiction  that  it  was  originally  distributed  out  to  him.  And  if  in  -•^  ■ 
the  latter  case,  the  purchaser  would  not  be  entitled  to  hold  in  respect 
of  the  soil  to  the  middle  of  the  river,  neither  should  he  be  in  the 
former.  But  as  the  case  put  may  be  more  nearly  assimilated,  by  sup- 
posing that  in  case  of  the  private  river,  the  exclusive  right  of  fishing 
had  been  before  granted  to  another,  so  that  the  seller  would  have  noth- 
ing but  the  property  in  the  soil  in  either,  subject  to  an  exclusive  right 
of  fishing  in  the  one  case,  in  another,  and  to  a  common  of  fishery  in 
the  other  case.  On  what  principle  it  is,  that  the  riparian  proprietors 
are  held  to  have  the  property  in  the  soil,  to  the  middle  of  a  private 
river,  is  not  material.  Whether  the  law  assigns  it  as  a  specific  limita- 
tion to  their  respective  ownerships,  because  that  streams,  being  in 
their  nature  unstable,  the  limits  of  estates  depending  upon  them 
would,  if  confined  to  the  margins,  be  unsettled ;  or  that  the  river  acts 
as  a  boundary  between  them,  and  that,  therefore,  they  are  carried  to 


166  BROWNE  et  al.  vs.  KENNEDY.— 5  H.  &  J. 

the  ideal  line  that  is  supposed  equally  to  divide  the  stream.  Bat 
admit  the  rule,  and  it  applies  with  equal  reason  and  policy  to  public 
or  navigable  rivers,  the  beds  of  which  have  been  granted  out  and  be- 
come private  property.  For  it  cannot  be  imagined,  that  the  seller 
when  he  uses  the  same  words  of  description,  intends  in  the  one  case 
more  than  the  other,  to  restrict  the  purchaser  to  the  margin  of  the 
stream.  All  the  lands  in  this  State  have  not  been  distributed  or 
granted  out  to  the  citizens  as  they  are  supposed  to  have  been  in  Eng- 
land; but  unnavigable  rivers,  and  lands  not  patented,  are  as  much  the 
property  of  the  State,  as  public  rivers  in  England  are  the  property  of 
the  King.  And  if  the  State  grants  a  tract  of  land,  bounding  on  an 
unnavigable  river,  I  hold  the  rule  before  alluded  to,  to  apply,  and 
that  the  grantee  will  be  entitled  to  the  soil  to  the  middle  of  the 
stream.  And  applying  the  same  rule  to  this  case,  I  think  that 
Alexander  Lawson,  under  his  deed  from  Charles  Carroll,  was  en- 
titled to  hold  to  the  middle  of  Jones'  Falls,  and  agree  with  the  Chief 
Judge  that  the  appellant  is  entitled  to  recover  the  land  which  forms 
the  subject  of  this  suit. 

Johnson  and  Martin,  JJ.  concurred  in  this  opinion. 

Eable,  J.  By  the  agreement  of  the  parties,  the  statement  of 
o^fi  facts  in  this  case  has  undergone  a  considerable  •  alteration 
/^Uo  since  it  was  argued.  As  it  is  now  understood  by  me,  there 
is  no  question  of  alluvion  to  be  decided  by  this  Court,  there  having 
been  a  complete  diversion  of  the  waters  of  the  falls  by  the  cutting 
of  the  canal  in  the  year  1786,  which  laid  the  bed  of  the  river  as 
eff'ectually  bare  as  if  its  waters  had  been  suddenly  withdrawn  by 
natiii^l  means.  The  point  then  is,  to  whom  did  the  soil  of  the  river 
belong  at  the  time  of  the  desertion  of  its  waters ;  or  which  is  the 
same  thing,  did  the  soil  of  the  river  pass  by  the  deed  of  1757  from. 
Carroll  to  Lyon,  and  from  Carroll  to  Lawson,  which  it  is  admitted 
did  not  in  express  terms  comprise  it  within  their  lines?  The  falls 
is  conceded  to  have  been  a  navigable  river,  and  the  position  is  not 
now  to  be  disputed,  that  it  was  granted  by  the  Lord  Proprietary  to 
Todd,  under  whom  Carroll  claimed  as  a  part  of  Todd's  Kange,  sub- 
ject nevertheless  to  a  right  common  to  all  persons  to  navigate  and 
fish  its  waters. 

It  may  be  considered  a  settled  rule  of  the.  common  law,  that 
private  rivers,  wherein  the  tide  does  not  ebb  and  flow,  and  which 
are  not  navigable,  belong  to  the  owners  of  the  adjoining  lands  ou 
each  side,  who,  as  a  consequence  of  the  ownerahip  of  the  soil,  have 
the  exclusive  right  of  fishing  therein,  ad  filum  medium  aquce.  This 
principle  proceeds  on  the  ground  of  a  legal  fiction,  that  all  the  prop- 
erty of  the  kingdom  was  originally  in  the  King  as  universal  occn- 
pant,  and  that  the  soil  of  such  rivers  has  been  distributed  out  by 
him  among  his  subjects.    5  Bac,  Ah,  495.    It  is  a  principle  based  on 
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soundest  policy.  Its  purpose  is  to  assign  a  particular  proprietor  to 
every  thing  capable  of  ownership,  leaving  as  little  as  may  be  in 
common,  to  be  the  sonrce  of  contention  and  strife.  2  BIJc.  Com.  261. 
It  is  the  common  law  eifect  of  a  grant  of  land  thus  situated ;  that  is 
to  say,  land  adjoining  to  private  rivers,  from  one  individual  to  another, 
to  cany  with  it  this  right  of  soil  and  fishing;  and  to  its  complete 
transfer,  a  particular  description  is  not  necessary,  nor  even  the  men- 
tion of  the  right.  Like  other  common  law  rights  it  is,  however, 
liable  to  be  controlled  by  special  custom  or  grant.  Harg.  Law  TractSj 
#.  5.  The  soil  of  the  bed  of  a  private  river  may  belong  to  one  per- 
son, and  the  adjoining  lands  to  another;  and  it  is  not  perceived  why 
they  may  not  exist  as  separate  rights  at  the  same  time  in  the  same 
person ;  why  the  owner  bj-  special  custom  of  the  soil  of  a  private 
river,  may  not  become  the  owner  of  the  •  adjacent  lands,  ^^^ 
without  his  special  right  becoming  extinct,  and  merging  in  ^^^ 
the  riparian  right?  The  utmost  diligence  of  research  has  not  dis- 
covered to  me  a  single  case  in  which  such  separate  rights  have  be- 
come thus  united. 

How  far  this  common  law  doctrine  in  relation  to  private  rivers,  is 
applicable  to  unnavigabie  waters,  or  fresh  water  streams,  in  this 
State,  has  never  been  decided  by  our  Courts  of  justice;  yet  I  am 
not  at  all  disposed  at  present  to  question  its  applicability.  Certain 
it  is,  that  neither  in  (ireat  Britain  nor  here,  can  the  principle  be 
applied  to  arms  of  the  sea,  or  navigable  rivers,  in  which  the  tide 
flows  and  reflows,  and  in  which  a  right  exists  of  fishing  and  naviga- 
ting common  to  all,  so  long  as  the  King,  or  the  public,  have  a  prop- 
erty in  those  rivers.  De  communi  jure^  the  right  of  navigable  rivers, 
and  arms  of  the  sea,  belongs  to  the  King,  and  he  hath  the  property 
in  the  soil  thereof,  having  never  distributed  them  out  to  his  subjects, 
and  his  subjects  can  never  have  any  claim  thereon  except  by  alluvion; 
and  as  to  waters  of  this  description  in  this  State,  the  Lord  Proprie- 
tan^  is  to  be  considered,  under  the  charter  of  Maryland,  to  have 
been  in  the  place  of  the  King.  This  right  of  property  in  navigable 
rivers,  and  arms  of  the  sea,  exists  in  the  King,  and  existed  here  in 
the  Lord  Proprietary,  without  any  reference  to  the  ownership  of  the 
adjoining  lands ;  and  no  person  can  doubt,  that  a  grant  by  the  one, 
or  the  other,  of  lands  bordering  on  navigable  rivers,  would  not  have 
had  the  eliect  to  caiTy  with  it  any  part  of  the  soil  covered  by  its 
waters — And  the  reason  is  plain ;  because  the  common  law  principle, 
of  which  I  have  been  speaking,  has  no  application  to  rivers  that  are 
navigable,  and  such  as  of  common  right,  as  easements,  belong  to 
all;  and  because  such  operation  of  the  grant  would  have  been  in 
derogation  of  two  known  rules  of  the  common  law,  which  are,  that 
the  soil  of  a  public  or  navigable  river  can  never  be  presumed  to  be 
in  a  private  person ;  and  that  the  King  can  never  grant  a  part  of 
his  seas  without  positive  and  appropriate  expressions  to  pass  the 
right. 
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If  the  Lord  Proprietary  had  then  granted  to  Todd  the  tract  called 
Todd's  Bange,  describing  a  part  of  it  to  lie  on  the  north  side  of  the 
falls,  and  part  of  it  on  the  south  side  of  that  water,  and  binding 
the  same  on  the  margin  on  each  side,  the  bed  of  the  river  would  not 
have  been  conveyed  to  him  by  the  grant,  it  not  being  a  private 
river,  and  the  rule  •  of  the  common  law,  so  often  mentioned, 
'**^  not  applying  to  the  subject.  Had  this  been  the  manner  of 
the  grant,  the  soil  of  the  river  would  have  been  retained  by  the 
Proprietary,  and  in  1786,  when  it  was  forsaken  by  its  waters,  the 
falls  would  have  been  the  property  of  the  public.  But  the  patent 
of  Todd's  Bange  was  not  so  worded,  and  was  made  to  include  within 
its  lines  the  bed  of  the  river,  as  well  as  the  land  on  its  banks,  and 
the  grantee  took  the  same  in  virtue  of  the  concessions  of  the  grant, 
and  so  holding  the  right,  transmitted  it  to  Carroll.  What  then  was 
Carroll's  rights  in  1757,  when  he  conveyed  to  Lyon  and  Lawson  f 
For  such  as  were  then  attached  to  the  land  conveyed,  he  transferred 
to  them,  and  he  could  transfer  none  other.  He  occupied  exactly  the 
place  of  the  Lord  Proprietary,  before  he  granted  to  Todd;  and  if 
the  Proprietary  would  have  retained  the  bed  of  the  river  by  limit- 
ing the  lines  of  the  grant  to  run  with  its  margin  on  each  side,  which 
I  have  before  endeavored  to  demonstrate,  the  deeds  in  qnestion  have 
precisely  the  same  operation,  and  consequently  the  soil  of  the  river 
was  not  passed  away  by  Carroll  in  the  year  1757.  His  right  to  the 
bed  of  this  navigable  river  was  derived  to  him  by  grant,  and  not 
being  a  right  derived  to  him  from  his  ownership  of  the  adjoining 
lands,  which  is  admitted,  where  it  applies,  to  be  a  substantial  rule 
of  property,  it  could  not  have  been  the  common  law  effect  of  his 
deeds,  to  transfer  the  soil  of  the  river  covered  with  water,  by  con- 
veying away  the  adjoining  lands  on  each  side  of  it.  Having  no 
riparian  right  to  the  bed  of  the  river,  he  could  not  impliedly  convey 
such  to  Lyon  and  Lawson,  and  in  consequence  the  soil  of  the  river 
appears  to  me  to  have  been  retained  by  him,  and  to  have  been  as 
much  his,  as,  if  subsequently  to  the  year  1757,  he  had  obtained  his 
first  grant  of  it  from  the  Proprietary.  In  my  judgment  Carroll  had 
the  same  right,  alter  the  deeds  of  1757,  to  the  soil  of  the  river,  as  he 
would  have  had  to  the  middle  tract  of  three  adjoining  tracts  of 
land,  after  he  had  conveyed  away  the  tract  on  each  side  of  it,  bind- 
ing the  lines  of  the  conveyances  on  the  middle  tract.  The  argu- 
ment urged  by  the  appellant^s  counsel,  that  the  soil  of  the  river 
passed  as  an  appurtenant  to  the  lands  conveyed  by  the  deeds,  has 
no  weight  with  me.  I  cannot  think,  that  the  grant  in  fee  of  one 
soil,  can  carry  with  it,  as  a  mere  appurtenant,  an  estate  of  inherit- 
ance in  another  soil  adjoining  to  it. 

•  Such  are  the  views  I  have  taken  of  this  subject,  and  so 
'^l*  strongly  am  I  impressed  with  the  propriety  of  them,  that  I 
(Cannot  concur  in  the  opinion  of  the  Court  pronounced  in  this  case. 
It  appears  to  me  the  appellant  has  no  title  to  the  land  for  which  he 
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has  prosecuted  this  ejectment  in  the  Court  below,  and  therefore  I 
think  that  the  judgment  of  the  subordinate  tribunal  ought  to  be 
affirmed.  Judgment  reversed^  dtc. 


COURT  OF  APPEALS,  JUNE  TERM,  1821. 
Hepbubn,  Adm'r  of  Fishwick  vs.  Sewell. 

If  the  damages,  recovered  by  a  judgment  in  an  action  of  trover  for  the 
convenion  of  personal  property,  be  paid  by  the  defendant,  and  such 
property  Vas  not  delivered  back  to  the  plsdntiff ,  and  accepted  by  him 
prior  to  such  action,  the  right  to  it  becomes  vested  in  the  defendant, 
and  his  title  has  relation  back  to  the  time  of  the  conversion,  (a) 

If  the  property  increases  in  value  between  the  conversion  and  the  satisfac- 
tion of  the  judgment,  the  defendant  is  entitled  to  the  benefit  of  such 
increase;  if  it  diminishes  in  value,  he  bears  the  loss. 

The  measure  of  damages  in  trover,  (a) 

Appeal  from  Prince  George's  County  Court.  Trover  for  several 
negro  shives,  brought  by  the  appellant  against  the  appellee.  The 
facts  are  sufficiently  stated  in  the  opinion  of  this  Court.  The  Court 
below,  [Johnson,  C.  J.  and  Key,  A.  J.]  were  of  opinion  against  the 
plaintifi^  and  the  verdict  and  judgment  being  against  him,  he  ap- 
pealed to  this  Court. 

The  cause  was  argued  before  Buchanan,  Eable,  and  Dob- 

SET,  J  J. 

R.  Johnson^  for  the  appellant,  cited  6  Bac.  Ah,  tit.  Trover ^  [A.)  679, 
690;  1  CMUy's  Plead.  192,  489,  531,  633;  Le  Bret  vs.  Fapillon,  4  East, 
502. 

Harper  J  Magruder^  add  J.  Johnson^  Jr.  for  the  appellee,  relied  on  1 
dm.  big.  tit.  Trover^  319;  2  Esp.  Dig.  208. 

DoBSET,  J.  delivered  the  opinion  of  the  Court.  The  appellant  in 
this  cause,  as  administrator  of  Jane  Fishwick,  instituted  an  action 
of  trover  in  Prince  George's  County  Court,  to  September  Term,  1812, 
against  the  appellee,  to  recover  the  value  of  certain  negroes,  among 
whom  were  Sail,  Patt  and  Phillis,  tlie  property  of  the  appellant's  in- 
testate, and  obtained  a  verdict  for  the  sum  of  87,153.50,  on  which 
judgment  was  rendered.  The  appellee  appealed  from  that  judgment 
to  the  Court  of  Appeals,  and  the  same  was  affirmed  at  June  Term, 
1818,  and  the  amount  of  the  judgment,  with  costs,  was  paid  by  the 
appellee  to  the  appellant,  before  the  trial,  but  after  the  issue  was 


(a)  Approved  in  Bank  vs.  Boyd^  44  Md.  66;  Thomas  vs.  Steniheinier,  29 
Md.  272;  Ins.  Co,  vs.  Dalrymple,  25  Md.  307;  Sterling  vs.  Garritee.  18  Md. 
474,  and  Lovejoy  vs.  Murray,  8  Wallace ^  17. 
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joined  in  the  present  suit.  After  the  commencement  of  the  action  of 
trover,  in  which  the  verdict  was  rendered,  the  slaves  Sail,  Patt  and 
^  -  ^  Phillis,  each  had  a  child,  and  the  present  action  of  trover  •  was 
'*  *  '^  instituted  by  the  appellant  to  recover  the  value  of  the  said 
children.  The  Court  below  decided  that  the  action  could  not  be 
maintained,  and  this  Court  concur  in  that  decision.  The  British 
authorities  lay  down  the  general  proposition,  that  if  the  plaintiff  in 
an  action  of  trover  has  recovered  damages  for  the  conversion  of  the 
goods,  the  property  thereof  vests  in  the  defendant,  who,  as  damages 
to  the  value  have  been  recovered  against  him,  is  to  be  considered  as 
a  purchaser.  Adams  vs.  Broughtany  2  Strange^  1078;  6  BcLcon's  Ahridif- 
ment,  title  Trover^  letter  A,  page  679.  This  Court  are  of  opinion,  that 
the  judgment  per  se  doth  not  clothe  the  defendant  with  the  legal 
character  of  a  purchaser,  but  that  the  judgment,  and  its  fruit,  to  wit, 
the  payment  of  the  amount  thereof,  must  both  concur,  to  vest  the 
right  of  property  in  the  defendant.  But  the  qnestion  occurs,  to  what 
epoch  shall  the  title  of  the  defendant  relate  on  his  satisfying  the 
amount  of  the  judgment  ?  and  we  think  his  title  relates  back  to  the 
time  of  conversion.  If  the  thing  converted  should,  from  any  cause, 
whether  natural  or  artificial,  be  destroyed  during  the  interval  inter- 
vening between  the  period  of  conversion,  and  the  payment  of  the 
judgment,  the  loss  must  be  sustained  by  the  defendant;  and  it  wonld 
seem  to  follow,  that  if  the  thing  should  improve  in  value  during  that 
period,  the  benefit  ought  to  enure  to  the  defendant,  on  the  principle 
qui  sentit  onus,  sentire  debet  et  commodum.  It  must  be  borne  in  mind 
that  the  plaintiff  in  an  action  of  trover  compels  the  defendant  to 
become  a  purchaser  against  his  will ;  and  from  what  period  does  he 
elect  to  consider  the  defendant  as  a  purchaser  or  as  answerable  to 
him  for  the  value  of  the  thing  converted!  He  selects  the  date  of 
conversion  as  the  epoch  of  the  defendant's  responsibility,  and  claims 
from  him  the  value  of  the  property  at  that  pt?riod,  with  interest  to 
the  time  of  taking  the  verdict.  The  inchoate  right  of  the  defendant 
as  a  purchaser,  must  therefore  be  considered  as  coeval  with  the 
period  of  conversion,  and  this  right  being  consummated  by  the  judg- 
ment and  its  discharge,  must,  on  legal  and  equitable  principles,  re- 
late back  to  its  commencement.  The  generality  of  our  expressions 
must  not  be  misunderstood;  we  do  not  mean  to  decide  that  in  all 
cases  of  trover  the  payment  of  the  damages  assessed  vests  the  right 
of  property  in  the  defendant.  Thus,  if  propertj'  converted  is  re- 
turned  and  received  by  the  owner  before  the  institution  of  an 
^**'  •  action  of  trover,  as  damages  could  only  be  given  for  a  par- 
tial conversion,  the  payment  thereof  would  not  divest  the  right  of 
property  out  of  the  plaintiff,  and  vest  it  in  the  defendjint. 

Judgment  affirmed. 
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ElCHELBEKGEK   VS.  M'CAULEY. 

Execatorj  contracts  are  generally  void  under  the  Statute  of  Frauds  and 
Perjuries,  where  the  requisites  of  that  Statute  are  not  complied  with. 

AooDtract  to  deliver  wheat  at  a  future  period,  which  wheat  at  the  time  of 
the  contract  is  unthreshed,  is  not  within  this  Statute,  (a) 

The  doctrine  that  contracts  for  the  sale  of  goods,  for  the  delivery  of  which 
work  and  labor  is  necesseo'y,  are  not  within  this  Statute  is  not  to  be 
extended  to  cases  where  the  work  and  labor  to  be  done,  may  be,  of 
themselves,  considered  parts  of  such  contracts. 

Appeal  from  Washington  County  Court.  Assumpsit  to  recover 
damages  for  the  violation  of  a  contract  of  the  defendant,  to  deliver 
a  quantity  of  wheat  to  the  plaintiff  at  a  particular  day.  The  facts 
are  fully  stated  in  t&e  Court's  opinion.  The  opinion  of  the  Court 
below,  [Buchanan,  C.  J.  and  T.  Buchanan,  A.  J.]  was  against  the 
plaintiff,  and  the  verdict  and  judgment  being  also  against'  him,  he 
prosecuted  the  present  appeal.  The  case  of  Bryan  vs.  WEldery^  in- 
volving the  same  question  as  the  present  case,  was  also  pending  in 
this  Court  at  the  present  term,  on  an  appeal  from  Prince  George's 
County  Court.  In  this  last  case  the  Court  below,  [Johnson,  C.  J.J 
gave  an  opinion  in  favor  of  the  plaintiff  there,  (the  appellee  here,) 
and  the  verdict  and  judgment  being  for  him,  the  defendant  appealed. 

The  present  case  was  argued  in  this  Court  at  June  Term  last,  be- 
fore Eable,  Johnson,  and  Dobsey,  JJ. 

R.  Johnson  and  JSchley^  for  the  appellant,  referred  to  the  Statute  of 
Frauds,  29  Car.  II,  ch*  3,  s.  17;  'Towers  vs.  Osborne,  1  Stra.  506;  Clay- 
ton  vs.  AndreicSj  4  Burr.  2101;  Rondeau  vs.  Wyatt,  2  H.  Blk.  63; 
Alexander  vs.  Combes^  1  H.  Blk.  20 ;  Cooper  vs.  Elston,  7  2\  jR.  14 ;  1 
Com.onCont  93;  Rob.  on  Frauds^  III,  172,  173;  Egerton  vs.  Mat- 
thews,  6  East^  308,  (tiote;)  Groves  vs.  Buckj  3  Maule  &  Selic.  179. 

Taney  and  Magniderj  for  the  appellee,  cited  Davis  db  Btickey  vs^ 
Harding,  in  this  Court  at  June  Term,  1816,  and  Newman  vs.  Morris^ 
4  if.  d*  McH.  421.  Curia,  adv.  vult. 

At  this  term  the  opinion  of  the  Court  was  delivered  by  ^^m 
•  Eable,  J.  The  facts  ef  this  case  appear  as  follows:  On  '^^^ 
the  Uth  of  November,  1816,  M'Cauley  entered  into  a  verbal  contract 
with  Eichelberger,  to  deliver  to  him  800  bushels  of  wheat,  which 
was  then  unthreshed  and  in  the  straw,  and  so  understood  between 
the  parties,  by  or  before  th#  Christmas  following,  if  the  weather 

(a)  Affirmed  in  Eentch  ts.  Long^  27  Md.  197. 
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woahl  admit  of  the  said  wheat  being  got  oat  by  that  time,  for  which 
Eichelberger  was  to  pay  at  the  rate  and  price  of  one  dollar  and 
sixty-five  cents  per  bushel  on  the  delivery,  and  give  M'Cauley  the 
offal  thereof.  The  weather  did  admit  of  the  wheat  being  threshed 
out  by  or  before  Christmas,  but  M'Cauley  neglected  to  deliver  the 
same  or  any  part  thereof.  Such  being  the  facts  in  the  case,  and  it 
being  admitted  that  Eichelberger  accepted  no  part  of  the  grain  so 
sold,  nor  actually  received  the  same,  nor  gave  anything  in  earnest  to 
bind  the  bargain,  or  in  part  payment,  and  that  no  note  or  memoran- 
dum in  writing  was  signed  by  the  parties,  or  their  agents  thereto 
lawfully  authorized,  the  Court  below  was  called  upon  to  decide, 
whether  this  was  a  case  within  the  operation  of  the  Statute  of 
Frauds  and  Perjuries,  and  having  expressed  an  opinion  to  that  effect, 
it  has  become  th^  duty  of  this  Court  to  revise  the  opinion,  and  cor- 
rect it  if  erroneous. 

Since  the  adjudication  of  Rondeau  and  Wyatt  by  Lord  Loughbor- 
ough in  the  year  1792,  it  has  been  considered  established  law  that 
verbal  executory  contracts  for  the  sale  of  goods,  wares  and  merchan- 
dises, where  no  part  of  the  goods  sold  has  been  accepted  or  received 
by  the  buyer,  nor  anything  has  been  given  by  him  in  earnest  to  bind 
the  bargain,  or  in  part  payment,  and  where  no  note  or  memorandum 
of  the  bargain  has  been  signed  by  the  parties,  or  their  agents  there- 
to lawfully  authorized,  are  within  the  operation  of  the  statute  and 
are  void.  The  contract  here  being  of  this  character,  to  be  perfoimed 
at  a  future  time,  and  in  its  nature  executory,  is  avoided  by  the 
statute,  unless  there  are  circumstances  in  it  to  distinguish  it  from 
ordinary  executory  contracts.  It  is  alleged  there  are  such  circum- 
stances, and  that  the  wheat  being  unthreshed  and  in  the  straw  at 
the  time  of  the  bargain,  and  work  and  labor  being  necessary  to  pre- 
pare it  for  delivery,  it  is  not  a  sale  of  goods,  wares  and  merchandise, 
within  the  meaning  of  the  seventeenth  section  of  this  statute. 

Whatever  opinion  may  be  entertained  of  the  true  meaning  of  the 
seventeenth  section  of  the  statute,  the  Court  think  •  the  dis- 
'••'■^  tinction  between  mere  contracts  of  sale  of  goods,  and  those 
contracts  for  the  sale  of  goods  where  work  and  labor  is  to  be  be- 
stowed on  them  previous  to  delivery,  and  subjects  are  blended 
together,  some  of  which  ai^  not  in  the  contemplation  of  the  statute, 
has  too  long  prevailed  to  be  at  this  day  questioned.  It  is  enforced 
by  Lord  Loughborough  in  the  before  mentioned  case  of  Bandeau  and 
Wyatty  and  has  since  been  acted  on  by  several  most  respectable 
Judges.  The  case  of  Clayton  against  Andrews^  decided  by  Lord  Mans- 
field in  1767,  a  case  in  all  its  circumstances  exactly  parallel  with  the 
present,  has  been  used  as  an  authority  upon  this  distinction.  It  is 
said  to  be  a  case  without  the  statute,  because  work  is  to  be  done  in 
threshing  out  the  wheat,  which  makes  a  part  of  the  contract,  and  is 
different  from  a  mere  contract  of  sale,  to  which  kind  of  contract 
alone  the  statute  is  applicable.    It  is  not  known  whether  this  dis- 


YATES  vs.  HOLLINGSWORTH.— i>  H.  &  J.  173 

tinction  has  been  expressly  recognized  by  au^"  of  the  adjudications 
of  the  Courts  of  justice  in  this  State,  but  the  case  of  Rondeau  vs. 
Wyatt^  which  insists  on  the  doctrine,  has  been  acknowledged  as 
anthority  in  the  late  General  Court,  in  the  case  quoted  on  the  argu- 
ment of  Newman  vs.  Morris,  4  1/.  d:  McH.  421.  It  was  a  contract 
for  the  delivery  of  cheese  at  a  future  time,  and  on  the  authority  of 
Rondeau  and  Wyatt,  it  was  determined  to  be  an  executory  contract, 
and  void  under  the  statute.  The  distinction  thus  recognized,  the 
Court  do  not  intend  shall  be  pushed  farther  than  the  circumstances 
of  the  case  of  Clayton  and  Andrews  will  justify,  and  they  must  not 
thereibre  be  understood  to  extend  it  to  cases  where  the  articles  sold 
are  not  to  be  prepared  for  delivery  by  work  and  labor,  and  where 
the  work  and  labor  may  not  be  considered  in  some  measure  a  part 
of  the  contract.  Thus  understood,  the  Court  reverse  the  decision  of 
the  Court  below,  and  order  a  procedendo. 

Chase,  C.  J.  and  Mabtin,  J.  were  absent  at  the  argument,  but 
they  coDcnrred  in  the  opinion  of  the  Court. 

Judgment  reversed,  {a) 

In  the  case  of  Brian  vs.  UTEldery,  Judgment  affirmed. 
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A  promise  by  a  debtor,  after  his  discharge  under  a  bankrupt  law,  to  pay  a 
prior  debt,  waives  £he  discharge,  and  the  debt  is  a  sufficient  considera- 
tion for  the  promise.  (6) 

The  promise  must  however  be  express,  and  if  a  condition  be  annexed  to  it, 
the  condition  must  be  complied  with. 

Appeal  from  Baltimore  County  Court.  It  was  an  action  of  as- 
snmpsitj  brought  by  the  api^ellee  against  the  appellants.  A  verdict 
^88  taken  for  the  plaintiff,  subject  to  the  opinion  of  the  Court,  on 
the  following  facts,  viz.  The  plaintiff  in  July,  1803,  lent  to  Yates, 
tlje  defendant's  intestate,  $1,000,  and  Yates,  soon  after,  in  the  course 
of  the  same  year,  became  bankrupt,  and  was  discharged  under  the 


a)  See  Grabvtt  vs.  Watson,  5  Barn.  &  Aid.  618.  (H.  <&  J.) 
'6)  Affirmed  in  Knight  vs.  House,  29  Md.  200,  and  R.  R.  Co,  vs.  Clark,  19 
Md.  522.  Approved  in  Ingersoll  vs.  Martin,  58  Md.  75,  where  the  Court  said 
that  when  there  is  a  pre-existing  obligation  to  pay.  either  legal  or  equitable, 
which  cannot  be  enforced,  and  the  party  promises,  notwithstanding  he  may 
be  exempt  from  all  liability  by  operation  of  law,  the  former  liability,  in 
connection  with  the  honesty  and  rectitude  of  the  thing,  form  sufficient 
consideration  to  support  the  promise. 
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statute  of  bankruptcy  of  the  United  States,  and  in  pursuance  of 
that  statute,  transferred  his  property  to  assignees  regularly  ai> 
pointed  according  to  its  provisions.  No  dividend  was  ever  made 
by  said  assignees  among  the  creditors  of  Yates.  Some  time  in  the 
year  1815,  Yates  entered  into  partnership,  as  an  auctioneer,  with 
Hall  Harrison,  and  the  plaintiif  became  indebted  to  Yates  and  Har- 
rison in  the  sum  of  $28.15,  for  commissions  on  sales  at  auction;  and 
when  the  plaintiff  was  called  upon  ibr  payment  of  said  debt,  he  re- 
plied, he  supposed  Yates  would  have  charged  himself  with  it,  in 
part  payment  of  the  aforesaid  money  lent  by  him  to  Yates,  and 
that  he  would  call  on  Yates  on  the  subject.  The  plaintiff*  did  soon 
after  call,  and  told  l^ates  he  was  surprised  he  had  not  settled  the 
above  debt  of  $28.15,  by  charging  himself  with  it ;  Yates  replied, 
that  the  plaintiff's  claim  on  him  had  nothing  to  do  with  the  business 
of  himself  and  Harrison.  The  plaintiff,  however,  persisted  in  his 
claim,  and  urged  his  debt  against  Yates  as  a  debt  of  honor,  it  being 
for  money  lent  from  motives  of  friendship  merely,  and  ought  to  be 
paid.  Yates  repUed,  that  he  had  transferred  property  to  his  as- 
signees sufficient  to  pay  this  and  his  other  debts.  The  plaintiff  in- 
sisted that  his  debt  ought  not  to  be  put  on  that  footing,  that  it  ought 
to  be  paid  by  Yates,  and  that  he  would  not  battle  it  with  his  as- 
signees. He  also  observed,  that  he  expected,  in  consequence  of  the 
dissolution  of  the  copartnership  between  Thomas  and  Samuel  Hol- 
lingsworth,  they  would  have  a  good  deal  of  business  for  an  auc- 
tioneer, and  that  he  had  always  employed  him,  Yates,  as  an  auc- 
tioneer, and  was  desirous  still  to  do  so,  but  that  he  should  not  do  so 
unless  Yates  would  consent  that  the  commissions  should  be  applied 
in  payment  of  this  debt.  Yates  said,  he  thought  it  hard  that  his 
services  should  be  thus  applied,  when  he  had  assigned  sufficient 
property  for  the  payment  of  all  his  debts.  *  The  plaintiff  re- 
"^^  '  plied  he  had  nothing  to  do  with  that,  that  his  debt  did  not 
originate  in  the  course  of  business,  Imt  was  merely  a  loan  to  accom- 
modate Yates,  who  then  said  that  his  partner's  half  of  the  commis- 
sions alluded  to  must  be  paid,  but  that  his  own  half  should  be  ap- 
plied to  the  payment  of  the  debt  he  owed  the  plaintiff;  and  at  the 
same  time  directed  the  above  sum  of  $28.15,  due  from  the  plaintiff 
to  him  and  Harrison,  to  be  charged  to  himself,  and  applied  in  part 
to  the  discharge  of  the  plaintiff's  debt,  which  was  accordingly  done  at 
the  time,  to  wit,  in  July,  1815. 

On  these  facts  the  County  Court  gave  judgment  for  the  plaintiff, 
and  the  defendants  appealed  to  this  Court. 

The  case  was  argued  before  Buchanan,  Eablb,  Johnson,  Mar- 
tin, and  Dorset,  JJ. 

Pinkney  and  Williams^  (Assistant  Attorney-Greneral,)  relied  on  the 
thirty -fourth  section  of  the  "  Act  to  establish  an  uniform  system  of 
bankruptcy  throughout  the  United  States,"  (3  vol.  of  the  Laws  of 
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the  U.  States,  332.)  Cole  vs.  Saxby,  3  Esp.  Rep.  159;  Lynhuy\%. 
]Yeightmanj  5  Esp.  Rep,  198;  Besford  vs.  SaunderSj  2  H.  Blk.  Rep. 
116;  Scouton  vs.  Eislord^  7  Johns.  Rep.  36;  Davies  vs.  Smith,  4  ^«p. 
i^.  36;  CVamenfoon  vs.  TTtZKaw^,  8  Craiuj7i,  72;  Thrupp  vs.  Fielder , 
2E8p.Rep.  GQS',  1  Corn,  ofi  Cont.  163;  Rotca^oft  vs.  Lomas ;  and  4 
Maule  &  Seltc.  457. 
Finder,  for  the  appellee. 

Eable,  J.  delivered  the  opinion  of  the  Court.  A  promise  to  pay 
after  bankruptcy,  waives  the  discharge,  and  the  prior  debt  is  a  suffi- 
cient consideration  for  the  new  promise.  But  the  new  promise  thus 
made,  to  charge  the  party,  must  be  an  express  promise,  and  must  be 
absolate  and  unconditional.  It*  there  is  anything  like  a  condition  in 
the  promise,  it  must  be  removed  by  testimony,  and  placed  on  the 
footing  of  an  absolute  undertaking,  to  entitle  the  plaintiff  to  a  re- 
covery. As  if  the  bankrupt  should  say,  that  he  would  pay  when  he 
wa:}  able,  the  plaintiff  must  shew  an  ability  to  pay. 

Taking  these  principles  of  law  for  our  guide,  the  Court  are  of 
opinion,  that  the  promise  imputed  to  the  appellant's  intestate,  the 
bankmpt  in  this  case,  was  substantially  nothing  more  than  a  condi- 
tional assumpsit,  and  no  steps  having  been  taken  to  place  it  upon 
the  footing  of  an  absolute  •  engagement,  the  Court  think  the  ^  -  q 
judgment  of  the  County  Court  ought  to  be  reversed.  -^lo 

Yates,  being  much  urged  said,  that  his  partner's  half  of  commis- 
sions to  become  due  from  the  appellee  for  proceeds  received  at  auc- 
tion, roust  be  paid  to  him,  but  that  his  own  half  should  be  applied 
to  the  payment  of  the  old  debt,  and  he  directed  a  small  balance, 
then  due  from  the  appellee  to  the  partners,  to  be  charged  to  him- 
self, which  was  accordingly  done.  But  the  application  of  Yates'  half 
of  the  commissions  to  the  payment  of  the  former  debt  due  by  him 
to  Hollingsworth,  was  to  be  made  upon  the  condition  that  HoUings- 
worth  famished  the  partners  with  auction  business,  which  it  does 
not  appear  he  did  furnish.  Had  commissions  arose  and  become  due 
from  Hollingsworth,  to  the  extent  of  the  former  debt,  Yates  would 
have  been  obliged,  by  his  promise,  to  have  applied  them,  and  if  he 
had  refused  or  neglected  so  to  do,  the  appellee  would  have  had  his 
remedy. 

The  judgment  must  be  reversed.  Judgment  reversed. 


COURT  OF  APPEALS,  JUNE  TERM,  1821. 
CuLVEB,  Ex'r  of  Kemp  vs.  Shbinee. 

Articles  of  agreement  between  K.  and  S.  in  which  K.  agrees  to  convey 
certain  lands  to  S.  in  consideration  that  S.  would  pay  to  K.  or  order, 
£600,  and  provide  for  the  support  of  K.  and  wife,  during  their  lives,  K. 
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to  live  on  the  lands  and  keep  there  two  slaves,  and  that  the  future  issue 
of  such  slaves  should  belong  to  S.  and  his  heirs,  is  a  covenant  and  not  a 
grant,  and  does  not  give  S.  property  in  such  issue,  (a) 

Appeal  from  Montgomery  County  Court.  Replevin  for  two- 
slaves.  The  appellee  was  the  plaintiff  below.  The  defendant,  (the 
appellant,)  pleaded — 1.  Non  cepit  2.  Property  in  himself  as  exe- 
cutor of  Kemp ;  and  .3.  Property  in  a  stranger.  The  Court  below, 
[RiDGELY,  A.  J.]  directed  the  jury,  that  the  plaintiff  was  entitled  to 
recover,  and  on  this  direction  he  obtained  a  verdict  and  judgment. 
The  defendant  appealed  to  this  Court.  The  facts  sufficiently  appear 
in  the  Court's  opinion.  The  case  was  argued  at  June  Term  last,  be- 
fore Buchanan,  Eakle,  Johnson,  and  Dobsey,  JJ. 

Stephen^  for  the  appellant,  relied  on  Jackson  vs.  Myers^  3  Johns. 
Rep.  388;  Jones  vs.  BarMey,  2  Bougl  684,  689,  690;  2  Poic.  on 
Cant.  2,  32,  40;  2  Johns.  Rep.  207;  Campbell  vs.  Jones^  6  T.  R. 
'570;  Glazehroolc  vs.  Woodrow^  8  1\  R.  370;  Ooodison  vs.  Xunn^  4 
T.  R.  761;  2  Bac.  Ah.  tit.  Covenant,  (L.)  92,  93;  Th^  Duke  of  St. 
*  A/ftaiw  vs.  ShaiCj  1  H.  Blk.  270,  279;  Callonel  vs.  Briggs, 
'*!*    1  Salk.  113. 

Taney  and  Schley,  for  the  appellee,  cited  3  Bac.  Ah.  tit.  Grant,  (F.) 
Ibid,  (D.)  384;  Orantham  vs.  Haicley,  Hohart,  132;  and  Negro  Jack 
vs.  Hopewell,  decided  in  the  Court  of  Appeals  at  May  Term,  1784. 

Curia  Adv.  Vult 

Johnson,  J.  delivered  at  this  terra  the  opinion  of  the  Court.  The 
present  is  an  appeal  from  Montgomery  County  Court,  in  which  the 
appellee,  (the  plaintiff  below,)  obtained  a  judgment. 

It  was  an  action  of  replevin,  brought  to  recover  two  negroes  from 
Henry  Culver,  who,  as  the  executor  of  Kemp,  was  in  the  possession 
of  /them ;  and  whether  that  action  was  sustainable,  depends  on  the 
true  construction  of  certain  articles  of  agreement  entered  into  be- 
tween Peter  Kemp  (the  defendant's  testator,)  and  Shriner,  the  plain- 
tiff below. 

By  the  articles  of  agreement,  bearing  date  the  4th  February,  1792, 
Kemp,  who  was  seized  in  fee  of  a  tract  of  land  called  Kemp's  Luck, 
containing  164  acres,  on  which  was  a  valuable  grist  mill,  and  another 
tract  called  Strife's  Purchase,  containing  156  acres,  in  the  whole  320 
acres,  being  indebted  to  sundry  persons  to  the  amount  of  £600,  and 
growing  old  and  infirm,  and  having  brought  up  from  her  infancy 
Eve  the  wife  of  Shriner,  and  being  desirous  to  provide  for  her  and 
her  children,  and  to  rid  himself  from  debt,  agreed  to  sell  and  convey 
the  lands  and  mill  to  Shriner  in  fee,  as  soon  as  Shriner  paid  to 
Kemp,  or  his  order,  £600.  An  additional  consideration  for  this  con- 
veyance mentioned  in  the  said  agreement  was,  that  Shriner  should 


(a)  Distinguished  in  Brooke  vs.  Perry^  1  Gill,  164. 
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f  nd  and  provide  for  Kemp,  and  his  wife,  and  the  longest  liver  of  them, 
according  to  the  following  provisions  and  agreements ;  Kemp  and 
wife,  and  the  survivor,  to  live  in  the  upper  story  of  the  dwelling- 
house  during  life,  to  have  the  use  of  one-third  part  of  the  garden, 
and  to  be  supplied  with  necessary  fire- wood,  Shriner  to  pay  Kemp 
£50  annually,  and  to  find  him  and  wife  300  weight  of  good  pork,  152 
of  beef,  6  barrels  of  flour,  3  of  Indian  corn,  &;c.  Kemp  was  also  to 
keep  two  negroes  on  the  place,  one  named  Tom,  the  other  Nancy ; 
and  Kemp  also  agreed,  that  all  the  increase  of  said  •  Nancy,  <^<^^ 
should  she  have  children,  should  belong  to  said  Shriner  and  ^^^^^ 
his  heirs. 

In  the  same  agreement,  Kemp  covenants  to  convey  the  lands 
mentioned  in  said  agreement,  and  Shriner  to  comply  with  the  stipu- 
lations the  agreement  imposed  on  him.  And  for  the  true  perform- 
ance of  each  and  every  of  the  articles,  covenants  and  a'^reements, 
entered  into  by  each  party,  each  bound  himself  to  the  other  in  the 
penalty  of  £5,000. 

The  suit  was  brought  to  recover  from  the  possession  of  Culver,  the 
executor  of  Kemp,  the  issue  of  Nancy,  born  subsequent  to  the  date 
of  the  above  agreement. 

The  defendant,  at  the  trial  of  the  cause,  prayed  the  Court,  that 
the  covenant  in  relation  to  the  increase  of  Nancy,  relating  to  things 
not  in  €986^  did  not  pass  to  Shriner  any  right  of  property,  and  that 
therefore  the  plaintiff  was  not  entitled  to  recover.  This  opinion  the 
-Court  refused  to  give,  and  gave  an  opinion  that  the  plaintiff  was 
entitled  to  recover. 

From  that  opinion  the  present  appeal  is  made.  From  every  part 
of  the  articles  entered  into  between  the  parties,  it  is  most  evident, 
that  each  relied  on  the  instrument  of  writing  to  compel  a  compli- 
ance with  their  respective  stipulations.  The  one  could  force,  or  sup- 
posed he  could  force,  a  conveyance  of  the  land  on  the  payment  of 
the  stipulated  sum ;  the  other  that  he  could  compel  the  payment  of 
the  money  for  the  land  in  case  of  refusal  to  pay;  and  Kemp  thought 
he  could  resort  to  an  action  on  the  case  for  damages,  in  case  any  or 
every  of  the  stipulations  on  the  part  of  Shriner  were  not  complied 
with.  There  can  be  no  doubt  that  such  was  the  obvious  meaning 
of  the  parties,  and  that  the  agreement  was  expressed  in  appropriate 
tenns  to  carry  that  meaning  into  effect  as  to  every  part  of  the  in- 
stmment,  except  so  far  as  relates  to  the  claim  respecting  the  two 
negroes  now  in  dispute.  For  a  violation,  on  the  part  of  either,  of 
any  other  part  of  the  agreement,  the  remedy  at  law  was  either  an 
action  of  debt  for  the  penalty,  or  covenant.  This  is  most  clear  and 
evident;  and  no  satisfactory  reason  has  been  given  why,  for  such 
violation,  a  different  remedy  exists. 

The  opinion  of  the  Court  below  can  only  be  sustained  on  the  prin- 
ciple, that  instantly  on  the  execution  of  the  articles  the  issue  that 
Xancy  might  have,  potentially  passed  to  Shriner,  no  matter  whether 
12  o  H.  &  J. 
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an  indi\idual  act  was  subseqaently  *  done  by  either  of  tbem; 
'^'^'-  that  such  issue  must  be  the  property  of  Shriner,  no  matter 
where  or  under  what  circumstances  it  might  have  been  born.  One 
would  suppase  that  a  clause  of  such  import  would  not  have  been 
inserted  in  an  agreement  so  cautiously  expressed  to  insure  the  mutual 
interest  of  the  parties. 

It  is  evident  to  a  majority  of  the  Court,  that  such  was  not  the  in- 
tention, but  that  the  right  to  claim  the  negroes  dependeil  on  the  ful- 
filment of  the  engagements  by  Shriner. 

Let  us  suppose  Shriner  never  did  pay  the  money,  and  that  Kemp  re- 
mained in  his  original  possession — nay  further,  that  he  did  not  and 
could  not  pay  the  money,  and  that  he  released  himself  from  his  en- 
gagement under  the  insolvent  laws — would  the  negroes  belong  to 
him  or  his  trustee  ?  Surely  not.  Let  us  suppose  he  did  pay,  and 
that  Kemp  and  his  wife  took  their  station  in  the  house,  and  that 
Shriner  then  refused  to  furnish  the  articles,  and  to  permit  them  to 
keep  Nancy  on  the  place,  and  the  issue  was  bom  oft'  the  land,  could 
it  be  contended  the  issue  belonged  to  Shriner  ?  And  yet  to  this  ex- 
tent must  the  articles  be  extended  to  sustain  the  opinion  of  the  Court 
below ;  for,  from  the  bill  of  exceptions,  not  an  individual  act  stipu- 
lated to  be  done,  appears  to  have  taken  place ;  from  any  thing  be- 
Ibie  the  Court,  the  transaction  rested  on  the  mere  execution  of  the 
instrument. 

The  clause  in  the  instrument  respecting  the  negroes  is,  <^  Kemp  is 
to  keep" — that  is,  (in  connection  with  the  prior  and  subsequent 
parts  of  the  articles,)  agrees  to  keep.  Again — ^^Kemp  doth  hereby 
agree  that  the  issue,  (if  any,)  shall  belong" — that  is,  shall,  (other 
agreements  having  all  been  fulfilled,)  become  the  property  of  Shhner; 
and  such  acts  shall  be  done,  as  will  make  them  his  property. 

But  in  support  of  the  decision  it  has  been  contended,  that  as  the 
unborn  issue  of  female  slaves  can  pass  over  by  grant,  and  as  the 
words  in  the  articles  are  sufficiently  extensive  to  operate  as  a  grant, 
although  potentially  only,  yet  on  the  birth  of  the  issue,  the  complete 
property  was  in  Shriner. 

It  appears  to  a  majority  of  the  Court,  that  that  was  never  de- 
signed to  be  its  effect  by  the  parties,  and  that  it  ought  not  to  have 
that  opemtion,  unless  the  Court  are  compelled  to  B'dy  they  passed 
as  granted,  and  were  not  comprehended  in  the  respective  covenants. 
•  The  only  case  relied  on  as  shewing  that  the  property 
'•'•'•  passed,  is  Grantham  vs.  Haicley,  Hohert^  132.  That  case  was 
this: — One  Sutton  being  seized  of  land,  leased  it  for  21  years  to 
Bichard  Sankee  by  indenture,  and  did  covenant,  grant  to  and  with 
Sankee,  his  executors  and  assigns,  that  it  should  be  lawful  for  him  to 
take  and  carry  away  to  his  own  use  such  corn  as  should  be  growing 
on  the  ground  at  the  end  of  the  term.  The  lessor,  Sutton,  then  con- 
veyed the  reversion  to  the  plaintiif,  Grantham.  The  executor  of  the 
lessee,  after  the  end  of  the  term,  took  the  corn  that  was  growing  on 
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the  land  at  the  expiration  of  the  term,  and  sold  it  to  Hawley,  who 
gave  his  bond  in  the  sum  of  £40,  conditioned  to  pay  £20,  if  the  com 
of  right  belonged  to  the  plaintiff.  In  this  case  the  plaintiff'  failed ; 
and  how  was  it  possible  for  him  to  have  succeeded  T  If  the  lessor, 
SattoD,  could  not,  against  his  covenant  and  grant,  claim  the  com, 
neither  could  the  person  to  whom  he  transferred  the  reversion, 
whether  the  right  of  the  lessee  to  the  com  rested  on  the  covenant  or 
the  grant.  It  would  be  extraoi*dinary  indeed,  if  when  the  lessee  was 
bj  deed  expressly  authorized  to  carry  away  the  com  to  his  use,  that 
the  lessor  should  still  have  had  right  to  it,  merely  because  it  was  not 
cairied  away  during  the  term. 

There  might  be  some  analogy  between  the  case  in  Hobertj  and  the 
one  before  the  Court,  if  it  appeared  that  the  contract  had  been  com- 
plied with  on  the  part  of  Shriner,  that  Nancy  had  been  kept  on  the 
place,  when  the  children  were  bom,  and  that  Shriner  had  got  a  pos- 
session which  Kemp's  executor  sought  to  disturb.  Then,  in  the 
language  of  the  Judges  in  that  case,  it  might  be  said  that  the  ^<  prop- 
erty, and  every  right "  to  the  issue,  passed,  for  it  was  "  both  a  cove- 
nant and  grant."  But  as  such  a  case  is  not  before  the  Court,  the  de- 
cision in  Robert  is  not  an  authority  in  point. 

Buchanan,  J.  dissented.  Judgnient  reversed. 


•  OOUBT  OF  APPEALS,  JUNE  TERM,  1821.        S«3 
BoBiNG^s  Lessee  vs.  Lemmon. 

A  patent  fraudulently  obtained  is  void,  and  if  one  afterwards  issues  for  the 
same  land,  the  legal  estate  becomes  vested  in  the  second  jMitentee.  (a) 

A  deed  from  a  sheriff  to  a  vendee,  at  a  sale  under  a  fi.  fa,  is  not  necessary 
to  pass  the  legal  estate,  but  the  same  becomes  vested  in  the  vendee  by 
operation  of  law.  (6) 


(a)  See  Cook  vs.  Carroll,  6  Md.  104. 

[b)  Affirmed  in  Stump  vs.  Henry,  6  Md.  209;  Estep  vs.  WeeinSy  6  G.  &  J. 
303,  and  Barney  vs.  Patterson,  6  H.  &  J.  205.  Approved  in  Pennington  vs. 
IMthicum,  14  Peters,  92,  where  Taney,  C.  J.  said  that  in  Barney  vs.  Patter- 
son, the  Court  qualified  in  some  measure  the  general  expressions  used  in 
Boring  vs.  Lemmon,  and  declared  that  sheriffs^  sales  of  land  are  within  the 
Statute  of  Frauds,  and  that  some  memorandum  in  writing  is  necessary  to 
be  made;  and  they  recommend  for  the  safety  of  purchasers,  that  in  addition 
to  a  deed  from  the  officer,  there  should/  be  a  special  return  of  the  execution, 
particularly  describing  the  premises,  and  setting  out  the  name  of  the  pur- 
chaser, either  of  which,  (the  deed  or  the  special  return,)  the  Court  say, 
though  not  operating  to  pass  the  title,  would  be  safe  and  competent  evi- 
dence of  the  sale.  In  Estep  vs.  Weems,  supra,  it  was  held  that  the  sale  of 
the  sheriff  vests  the  title  in  the  purchaser,  which  sale  must  be  proved  either 
by  a  deed,  the  sheriff's  return  to  the  fieri  fa,cia8,  or  vendi,  or  memorandum 
in  writing,  in  order  to  comply  with  the  Statute  of  Frauds.    See  Langley  vs. 
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Appeal,  from  Baltimore  County  Court.  Ejectmeut  for  a  tract  of 
land  called  Boring's  Habitation  Bock.  The  general  issue  was  pleaded, 
and  a  verdict  taken  for  the  plaiutitf,  subject  to  the  opinion  of  the 
Court,  on  the  following  statement  of  facts,  viz.  ^^  Boring's  Habita- 
tion Rock  was  granted  to  Ezekiel  Boring,  the  lessor  of  the  plaintiff, 
the  24th  of  April,  1795.  The  grant  was  founded  upon  a  certificate 
of  survey  that  had  been  returned  into  the  land  ofiBce  in  due  and 
regular  time,  and  dated  the  8th  day  of  October,  1794.  One  Christian 
Singery  had,  under  a  warrant,  caused  a  survey  to  be  made  of  a 
quantity  of  land  in  Baltimore  County,  of  which  a  certificate  of  sur- 
vey was  made  out  by  the  surveyor,  on  or  about  the  30th  of  April, 
1770,  under  the  name  of  Singery's  Trouting  Stream,  which  certifi- 
cate was  delivered  to  Singery  to  be  returned  to  the  land  office.  As 
the  survey  was  made  by  the  surveyor,  and  according  to  his  certifi- 
cate, the  quantity  of  land  included  in  it  was  170^  acres,  and  for  this 
quantity  only  he  made  a  compensation  to  the  Lord  Proprietor ;  this 
certificate  did  not  include  any  part  of  the  lands  afterwards  included 
in  the  tract  called  Boring's  Habitation  Rock ;  after  the  certificate 
was  so  delivered  by  the  surveyor  to  Singery,  he  (Singery)  fraudu- 
lently caused  the  courses  and  distances,  or  description  of  the  land, 
in  such  certificate,  so  to  be  altered,  (by  inserting  a  call  for  the  begin- 
ning of  Petticoat's  Loose,)  as  to  make  it  embrace  the  whole  of  the 
lands  afterwards  included  in  Boring's  Habitation  Rock,  and  he  caused 
the  certificate,  so  altered,  to  be  returned  to  the  land  office ;  after- 
wards, on  or  about  the  20th  of  Apinl,  1775,  he  obtained  a  patent  from 
the  then  Lord  Proprietor,  agreeably  to  the  certificate,  as  altered,  the 
Lord'  Proprietor  and  his  officers  being  ignorant  of  the  alteration. 
Boring,  after  having  obtained  his  patent,  brought  an  ejectment 
against  Singery,  (who  was  in  possession,)  in  the  late  General  Court, 
to  October  Term,  1796,  and  at  October  Term,  1799,  recovered  a  ver- 
dict and  judgment  for  the  whole  tract  called  Boring's  Habitation 
Rock ;  from  this  judgment  Singery  appealed  to  the  Court  of  Appeals, 
whera  it  was  reversed  at  November  Term,  1802,  and  the  case  sent 
back  by  writ  of  procedendo  to  the  General  Court.  (See  4  J?.  d;  McH. 
-  398.)  Upon  the  second  •  trial  in  the  General  Court  at  October 
44^  Term,  1806,  Singery  obtained  a  verdict  and  judgment  against 
Boring.  While  this  ejectment  was  depending  in  the  General  Court, 
under  the  writ  of  procedendo^  and  about  the  19th  day  of  November, 
1799,  Boring  filed  a  bill  in  the  Court  of  Chancery,  [in  the  name  of 
The  Attorney -General,  at  his  relation,  against  Singery,]  alleging  that 
Singery  had  fraudulently  altered  his  certificate  of  Singery's  Trouting 
Streams,  and  had,  upon  that  fraudulent  alteration,  obtained  a  patent 
which  embraced  the  land  incldded  m  Boring's  Habitation  Rock, 


Jones,  88  Md.  171;  2  Poe's  Pldg.  sec.  658;  Alex,  Br.  Stat.  522.  But  a  Oh  an 
eery  sale  of  land,  made  by  a  trustee  under  an  order  of  Court,  is  not  within 
the  Statute  of  Frauds.     Warfidd  vs.  Dorsey,  89  Md.  299. 
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which  the  original  and  lawful  certificate  would  not  have  included, 
and  prayed  for  relief.  While  this  suit  in  Chancery  was  depending, 
the  verdict  and  judgment  in  favor  of  Singery,  as  before  mentioned, 
were  had,  and  on  that  judgment  Singery  issued  a  fieri  facias  the  22d 
of  November,  1805,  for  the  costs.  The  fieri  facias  was  levied  by  the 
sheriff  of  Baltimore  County  on  the  land  included  in  Boring's  Habi- 
tation Rock,  under  the  name  of  Habitation  Bock ;  and  the  sheriff 
regularly  sold  said  land  at  public  sale  on  the  2d  of  January,  1806,  to 
Thomas  Lemmon,  the  defendant  in  this  cause,  for  $fl74.05,  which  sum 
Lemmon  paid  to  the  sheriff,  and  he  paid  it  over  to  Singery.  The 
sheriff  made  return  of  the  fieri  fadaSj  with  a  ^schedule  thereto  an- 
nexed, stating  that  the  lands,  &c.  of  Boring,  had  been  seized  under 
the  fieri  fa>cia>Sj  \iz.  "  One  tract  of  land  called  Habitation  Eock, 
containing  360  acres  more  or  less,  situated  in  north  hundred,  Balti- 
more County,  adjoining  the  lands  of,"  &c.  and  valued  at  fifty  cents 
per  acre.  He  also  certified,  that  said  land  ^^  was  sold  at  public  sale, 
on  the  premises,  on  the  2d  of  January,  1806,  to  Thomas  Lemmon,  at 
fifby-one  cents  per  acre."  Lemmon  afterwards,  in  pursuance  of  said 
sale,  entered  into  possession  of  the  lands  included  in  Boring's  Habi- 
tation Bock,  and  became  seized  and  possessed  thereof  so  far  forth 
as  the  law  authorized  under  said  proceedings,  and  claims  the  same 
as  his  property.  At  the  time  of  issuing  and  levying  the  fisri  facias 
on  said  land,  and  selling  the  same.  Boring  resided  in  the  State  of 
Pennsylvania,  and  knew  nothing  of  said  proceedings.  The  suit  in 
the  Court  of  Chancery  continued  depending  before  that  Court  until 
the  7th  of  August,  1806,  when  the  Chancellor  decreed,  that  the  de- 
teiidant  Singery  should  convey  to  Boring,  and  his  heirs,  all  that  part 
of  the  land  included  in  the  *  patent  of  Singery 's  Trouting  ^^- 
Streams,  which  was  also  comprehended  in  the  lines  of  Bor-  '^'^^ 
iug's  Habitation  Eock. 

From  this  decree  Singery  appealed  to  the  Court  of  Appeals,  where 
the  decree  was  afQrmed  at  December  Term,  1809.  In  pursuance  of 
that  decree  and  affirmance,  Singery  executed,  in  due  and  legal  form, 
a  deed  for  said  land  to  Boring,  on  the  15th  day  of  July,  1812.  The 
land  conveyed  by  that  deed,  is  so  much  of  the  land  contained  in 
the  patent  for  Singery's  Trouting  Streams,  as  was  included  by  the 
fraudulent  alteration  of  the  certificate  by  Singery,  and  as  was  also  in- 
clnded  in  the  patent  for  Boring's  Habitation  Bock,  and  is  the  land 
for  which  this  ejectment  is  brought.  On  this  statement  the  Court 
below  gave  judgment  for  the  defendant,  and  the  plaintiff  appealed 
to  this  Court. 

The  case  was  argued  before  Chase,  C.  J.,  Buchanan,  Earle, 
and  Martin,  J  J.  (a) 

(a)  Johnson  and  Dorsey,  JJ.  having  been  counBel  for  the  i^rties  did  not  sit. 
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Winder  J  and  B.  C,  Howard^  lor  the  api)ellant,  relied  on  The  State 
vs.  Reed,  4:  H.  db  McH.  10;  Spalding  vs.  Reed^r,  1  H.  &  McU.  189, 
D.  Dulany's  opinion.  Kelly  vs.  Greenfield^  2  H.  rf?  McH.  141;  Car- 
rolVs  Lessee  vs.  Lleirellin,  1  H.  &  McH,  162;  Bates  vs.  Graves,  2  Ves, 
Jr.  294;  Boring  vs.  Singery,  4  H.  c€-  iVc^.  398. 

i?.  Johnson,  lor  the  appellee,  cited  Kitty^s  Land  Hold.  Ass.  421, 452, 
453;  3  BUc.  Com.  431,  438;  2  ^«fc.  Cow.  308;  BtHght  vs.  ^ynoii,  1 
Burr.  396;  1  Cow.  on  Cont.  36,  37;  FiUherbert  vs.  Mather,  1  T.  i?. 
12;  Hodgson  vs.  Richardson,  1  W.  jB/A;.  jBep.  465;  Cott  e<  aL  vs. 
Woollaston  &  Arnold,  2^ P.  Wms.  156;  Stent  vs.  5at7t»,  Ibid,  220; 
BrodeHck  vs.  Broderick,  1  i^  TV»w«.  239 ;  Fermor^s  Case,  3  Cote,  77 
6  ;  A^ton  Woo(i'«  C(W«,  1  Coke,  46  a  ;  and  Boring  vs.  Singery,  4  ^.  d' 
Jtfci^.  403. 

Chase,  C.  J.  delivered  the  opinion  of  the  Court.  It  being  ad- 
mitted in  this  case  that  all  the  lands  contained  within  the  limits  of 
Boring's  Habitation  Eock,  were  by  fraud  included  in  Singery's 
Tronting  Streams,  by  Singery's  fraudulently  inserting  in  the  certificate 
of  Singery's  Trouting  Streams,  a  call  for  the  beginning  of  Petticoat's 
Loose,  while  Singery  had  the  certificatic  in  his  possession,  and  before 
gp^^  the  same  was  returned  to  the  land  ofSce;  the  Court  •  are  of 
'^'^^  opinion,  that  the  land  thus  included  in  Singery's  Trouting 
Streams,  did  not  pass  to  Singery  by  his  patent,  but  that  the  same 
being  comprehended  within  the  limits  of  Boring's  Habitation  Bock, 
did  pass  to  Ezekiel  Boring,  and  that  the  legal  estate  vested  in  him 
absolutely  under  the  grant  for  Boring's  Habitation  Bock. 

The  Court  are  also  of  opinion,  that  the  legal  estate  in  Boring's 
Habitation  Bock  being  vested  in  Ezekiel  Boring  at  the  time  the  fieri 
facias  was  levied  on  said  land,  the  same  was  transferred  by  the 
sale  of  the  sheriff  to  the  vendee,  Thomas  Lemmon,  by  operation 
of  law. 

The  Court  are  also  of  opinion,  that  a  deed  from  the  sheriff  to  the 
vendee,  although  frequently  taken  out  of  abundant  caution  as  an 
additional  evidence  of  the  vendee's  title,  is  not  necessary  to  vest  the 
legal  estate  in  him.  Judgment  affirmed. 


COUBT  OF  APPEALS,  JUNE  TEEM,  1821. 
Bowie  vs.  O'Neale  et  al.  Lessee. 

The  will  of  a  husband  does  not  pass  his  wife's  land,  and  no  possession  of 
the  same,  by  a  devisee,  under  the  will,  can  create  a  presumption  of  title. 

The  evidence  given  by  a  deceased  witness  in  a  former  trial  of  the  same 
cause,  and  on  the  same  issue,  may  be  proved  in  a  subsequent  trial,  but 
not  the  legal  effect  of  such  evidence,  (a) 

(a)  Approved  in  Waters  vb.  Waters^  85  Md.  539;  Qarrott  vs.  Johnson^  11 
G.  &  J.  184,  and  Karthaua  vs.  Ounngs^  2  G.  &  J.  446.    The  witness  must  be 
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The  depositions  of  witnesses  on  the  survey,  where  they  are  dead,  are  com- 
petent evidence,  and  the  surveyor  is  a  competent  witness  to  prove  where 
such  witnesses  were  sworn  on  the  survey,  (a) 

Apprax  Iroin  Prince  George's  County  Court.  Ejectment  brought 
in  the  name  of  Lawrence  O'Keale's  lessee  against  John  F.  Bowie,  on 
two  demises ;  one  for  a  tract  of  land  called  Twinn,  or  Trivifer,  or 
Twiford,  lying  in  Prince  George's  County ;  and  the  other  for  a  moiety 
of  the  same  land.  Lawrence  O'Neale  having  died,  his  heirs  mid 
widow  were  made  parties,  lessors  of  the  plaintiff;,  and  John  F. 
Bowie  having  also  died,  his  devisee  was  made  defendant;  defence 
waR  taken  on  warrant,  and  plots  made  and  returned. 

1.  At  the  trial,  the  plaintiff  read  in  evidence  a  patent  granted  to 
ISeorge  Collins,  for  the  tract  of  land  called  Twiver,  dated  the  1st  of 
August,  1673,  for  440  acres  of  land,  and  the  will  of  George  Collins, 
dated  the  20th  of  December,  1683;  in  the  will  no  mention  was  made 
of  the  land.  He  also  read  the  will  of  William  Selby,  dated  the  5th 
November,  1698,  whereby  he  devised,  amongst  other  property,  unto 
liis  daughter  Amie  Hucker,  the  tract  of  land  called  Twyford,  contain- 
ing 100  acres.  Also  the  wiU  of  Robert  Hooker,  dated  the  20th  of 
April,  1711,  devising  to  his  son  Samuel  Hooker  100  acres  of  land, 
part  of  Twiver,  willed  to  his  wife  Amy  Hooker  by  her  father  William 
*  Selby.  A  deed  from  Samuel  Hooker,  and  wife,  to  George  ^g^f^ 
Pouncey,  dated  the  15th  of  March,  1720,  for  the  land  called  '^^  • 
Twyford,  containing  245  acres.  A  deed  from  G^rge  Pouncey  to 
Paai  Hoye,  dated  the  19th  of  February,  1722,  for  the  land  called 
Twiford,  containing  440  acres.  The  will  of  Paul  Hoye,  dated  the 
7th  January,  1727-^,  devising  the  land  called  Twifer  to  his  eldest 
«oa  James  Hoye.  A  deed  from  Cephas  Hoye  to  Thomas  Contee 
Bowie,  dated  the  25th  of  January,  1791,  for  the  land  called  Twyver, 
containing  112  acres,  which  had  belonged  to  his  father  Dorset  Hoye. 
A  deed  from  Thomai?  Contee  Bowie  to  Lawrence  O'Neale,  the  origi- 
nal lessor  of  the  plaintiff  in  this  cause,  dated  the  26th  of  December, 
1796,  for  the  last  above  mentioned  laud  called  Twifer.  Also  tlie  plot 
and  explanations  returned  in  the  cause,  together  with  the  deposi- 
tions of  Thomas  Contee,  Thomas  Barley,  Joseph  Byan,  Grace  Hoye, 
and  William  Sanbury,  all  of  whom  were  admitted  to  be  dead.  And 
the  depositions  of  John  M'Gill,  surveyor  of  Prince  George's,  to 
prove  where  the  said  witnesses  were  sworn,  as  marked  on  the  plots. 
He  also  gave  in  evidence  a  copy  of  the  rent  rolls  for  Prince  George's 
County,  to  wit : 


Able  and  profess  to  state  all  the  facts  testiiied  to  by  the  deceased  witness. 
Black  vs.  Woodrow^  89  Md.  196.     But  he  need  not  prove  the  precise  words 
employed  by  such  deceased  witness.     Oarrott  vs.  Johnson^  mipra. 
lb)  See  Rogers  vs.  Rdborg^  2  G.  &  J.  54. 
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Acres.  Yearly  rent. 

440         17    4        Twiver,  surv.  26th  May,  1678,  for  George  ColUns,. 

at  a  bounded  white  oak  near  adjoining  to  the 
land  Earine.  Possessrs.  30a.  Jos.  Harris.  50a. 
Thomas  Palmer.  100a.  Eobt.  Hooker.  100.  Wm. 
Rodery.  100a.  Eobert  Bowan,  to  be  paid  by 
Jos.  Harrison.  70a.  Wm.  Bons.  to  be  paid  by 
do.  Twiver,  surv.  26th  May,  1678,  for  George 
Collins,  at  a  bound  whit-e  oak  near  adjoining 
to  the  land  called  Orchard,  in  a  line  of  the* 
land  called  Farme.  Possessrs.  150 — 0  6  0 
Robert  Hooker's  heirs.  132 — 0  5  3^  Jame8 
Russell.  100—^  4  0  Thomas  Hodgkin.  150— 
0  6  0  Samel.  Hyde's.  100—0  4  0  Wm.  Dea- 
con. 30—0  1  2i  Thomas  Dorsett. 

[Alienations.] 

43  19        George  Harris,  from  Wm,  Austin  &  wife,  1  Aug. 

1706. 
154  6    2        Jqo.  Bradford  from  Wm.  Austin  &  wife,  17  July, 

1710. 
Robt.  Bradley  from    Jno.  Tauey  HiU,  15  Nov. 

1710. 
Josiah  Wilson  from  Wm.  Rothery,  7  Mar.  1710. 
2        Jereh.  Sampson  from  Josiah  Wilson,   15 
Mar.  1714. 
Roger  Boyce  from  Jereh.  Sampson,  15  Apl.  1717. 
George  Pouncey  from   Saml.  Hooker,  et  ux.  15 

Mar.  1720. 
Joshua  Cecil  from  Wm.  Collins,  29  June,  1706. 
Gunder  Errikson  from  Isaac  Cecil,  4  Aug.  1722. 
Rd.  Read  from  Robt.  Hooker,  7  Deer.  1724. 
Rd.  Read  from  John  Bowen,  6  May,  1725. 
Saml.  Heyde  from  John  Bradford,  11  Feb.  17a*i. 
Resd.  into  Reed's  Farm. 
Resd.  into  part  of  Twiford,  folio  105. 
Read,  into  Twiford,  folio  111. 
Resd.  into  part  of  Twiford,  folio  120. 
100    0    4      0        Formerly    escheated    by    Rd.   Read  and  John 

White,  &  called  Read's.  Ptistui'e,  but  never 
patented ;  now  escheated  by  Colmore  Beanes, 
&  called  Beanes'  Pasture. 
150    0    6      0        Wm.  Mackey  from  Edward  Tilghman,  27  Dec. 

1756. 
Thomas  Contee  from  Paul  Hoye. 
35    0    1      5J      Resd.  &  Escheated   into  Harrison's  Lot — John 

Harrison  from  Thomas  Contee  &  wife,  20th 
October,  1767. 
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Also  a  copy  or  extract  taken  from  the  assessment  books  of  said 
county  for  the  years  1789, 1790  and  1796,  viz : 

Amt.        Assesst^ 

Hoye,  Cephas 57  10  10^ 

Quantity.      Pr.      Amt. 
Thos  Ck)ntee  Bowie— pt.  of  Twiver 112  116    64  8 

He  also  proved,  that  the  patent  and  deeds  above  mentioned  were 
correctly  located  upon  the  plots.  The  defendant  then  read  in  evi- 
dence, a  deed  from  Bobert  Hooker  to  Fielder  Bowie,  dated  the  27th 
of  March,  1778,  for  all  his  right  to  a  tract  or  parcel  of  land,  being 
part  of  a  tract  called  Twiver,  containing  by  patent  440  acres,  and 
patented  in  the  name  of  George  Collins,  and  being  the  northermost 
part  of  said  land  called  Twiver,  and  containing  200  acres  more  or 
less;  and  ^ave  evidence  that  the  same  was  correctly  located  upon 
the  plots.  He  also  offered  in  evidence  •  a  deed  from  Bobert  ^^^ 
Hooker  to  Bichard  Bead  dated  the  7th  of  December,  1724,  '•'•^ 
for  all  his  right  to  all  or  any  part  of  a  tract  of  land  formerly  called 
Twiford,  lately  resurveyed  by  Eichard  Bead,  and  called  Beed's  Farm^ 
and  containing  337  acres  more  or  less.  Also  a  deed  of  mortgage 
from  Fielder  Bowie  to  John  F.  Bowie,  the  original  defendant  in  this 
cause,  dated  20th  of  October,  1789,  for  all  the  land  purchased  of 
Robert  Hooker;  and  also  offered  proof  that  a  decree  for  the  sale  of 
the  mortgaged  premises  in  said  deed  mentioned,  having  been  passed 
by  the  Court  of  Chancery,  Thomas  C.  Bowie  was  appointed  trustee 
for  making  said  sale,  and  that  the  same  was  sold  in  pursuance  of 
said  decree,  and  the  original  defendant  in  this  cause  became  the 
purchaser;  and  that  a  deed  was  executed  to  him  by  said  trustee, 
dated  the  7th  of  September,  1808,  for  Beed's  Farm,  part  of  Twyver^ 
porehased  by  said  Fielder  Bowie  of  Bobert  Hooker.  The  defendant 
thea  prayed  the  Court  to  instruct  the  jury,  that  upon  this  evidence 
the  plaintiff*  was  not  entitled  to  recover.  But  the  Court,  [Key  and 
Platek,  a.  J.]  refused  to  give  the  direction;  but  were  of  opinion, 
and  so  instructed  the  jury,  that  if  they  should  believe  from  the  evi- 
dence that  the  deed  from  Bobert  Hooker  to  Fielder  Bowie  was  cor- 
rectly located  upon  the  plots,  and  that  Fielder  Bowie,  and  those 
under  whom  he  claimed  the  land  in  question,  were  in  possession 
thereof,  and  used  and  occupied  the  same  by  a  title  or  claim  of  title 
adverse  to  that  of  the  plaintiff*,  for  twenty  years  or  upwards  before 
snit  brought,  that  then  they  ought  to  find  a  verdict  for  the  defend- 
ant for  the  said  land,  or  so  much  thereof  as  they  should  find  to  have 
been  so  held.    The  defendant  excepted. 

2.  The  plaintiff  then,  to  prove  that  Dorsett  Hoye  died  in  posses- 
sion of  the  land  located  by  the  plaintiff,  and  during  his  life  possessed 
and  cultivated  the  same,  offered  in  evidence  the  depositions,  taken 
on  the  survey  and  returned  with  the  plots,  of  Thomas  Con  tee,  aged 
upward  of  80  years,  Thomas  Early,  Joseph  By  an,  Grace  Hoye  and 
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William  Sansbiiry.  All  of  whom  it  was  admitted  were  dead.  The 
defendant  objected  to  this  evidence,  but  the  Court  overruled  the 
objection,  and  permitted  the  depositions  to  be  read. 

The  plaintiff  then  swore  John  M'Gill,  the  surveyor  of  the  couuty, 
OQn  *^  prove  where  said  witnesses  were  s^srorn — ^The  •  defendant 
ZoU  ^Ij^q  objected  to  his  testimony;  bat  it  was  admitted,  and  the 
whole  of  it  delivered  to  the  jury. 

The  defendant  then  offered  to  prove  by  a  competent  and  le^al 
witness,  that  when  a  jury  was  formerly  empanelled  to  try  this 
eause,  Eversfield  Bowie  who  had  been  examined  on  the  survey  and 
who  is  since  dead,  and  who  was  sworn  in  Court  at  the  time,  stated 
that  the  land  had  been  in  the  possession  of  and  cultivated  by 
Fielder  Bowie  for  a  number  of  years,  and  as  far  as  the  witness  could 
'  remember,  that  he  died  in  the  seisin  and  possession  thei'eof,  and 
that  it  descended  to  his  son  Allen  Bowie,  who  also  took  possession, 
cultivated  it  until  his  death,  and  died  seised  of  it,  and  that  after 
his  death  the  same  being  descended  to  his  infant  son,  Thomas  C. 
Bowie,  his  guardian  entered  upon  the  land,  cultivated  it  for  his 
ward,  and  continued  in  the  possession  of  it  until  it  was  sold  under 
a  decree  of  the  Chancery  Court  as  before  stated.  But  the  Court 
was  of  opinion  that  the  w^hole  of  this  last  testimony  was  illegal, 
and  would  not  suffer  any  part  of  it  to  be  offered  to  the  jury.  The 
defendant  excepted. 

3.  The  defendant  then  prayed  the  Court  to  instruct  the  jury,  that 
the  wills  of  William  Selby  and  Robert  Hooker,  (the  latter  dated  in 
1711,)  did  not  pass  to  the  devisees  the  estates  of  the  wives  of  the 
respective  testators,  and  that  no  possession  by  the  devisees  men- 
tioned in  said  wills,  under  said  wills,  of  a  part  of  Twiver,  can  create 
a  presumption  of  title;  and  that  the  presumption  arising  from  the 
possession  was  rebutted  by  the  wills.  But  the  Court  refused  to  give 
the  instruction.  The  defendant  excepted,  and  the  verdict  and  judg- 
ment being  against  him  he  prosecuted  this  appeal. 

The  cause  was  argued  before  Buchanan,  Eable,  and  Dorsky, 
JJ.  (a) 

MagrudeTy  for  the  appellant,  cited  1  Phillip^s  Evid.  199. 

Stephen^  for  the  appellee.  Upon  the  first  bill  of  exceptions,  cited 
1  Bac.  Ab,  tit  Baron  d;  Feme^  (J.)  496;  Plummerv^.  LafWj  4  H.  d- 
McH.  72;  Carroll  vs.  Norwood^  4  H.  d'  McH,  287;  Leicis  vs.  Wate^^s^ 
3  jH.  d-  McH,  430,  433.  On  the  second  bill  of  exceptions,  he  cited 
1  Phillips^  Evid.  174,  199.  •  He  afterwards  admitted  that 
'*•'*  the  opinions  in  the  first  and  third  bills  of  exceptions  were 
erroneous. 


(a)  Chase.  C.  J.  and  Martin,  J.  absent;  Johnson,  J.  having  been  counsel 
did  not  sit. 
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DoBSEY,  J.  delivered  the  opinion  of  the  Court.  The  counsel  for 
the  appellee  having  admitted  that  there  was  error  in  the  opinions 
of  the  Court  below,  as  declared  in  the  first  and  third  bills  of  excep- 
tions, it  is  only  necessary  for  the  Court  to  decide  on  the  second; — ^and 
we  have  no  doubt,  that  if  a  witness  who  has  been  examined  in  the 
trial  of  a  cause  should  die,  and  a  new  trial  should  be  had  in  the 
same  cause,  and  on  the  same  issue,  after  his  death,  the  testimony 
which  he  gave  on  tlie  first  trial  may  be  proved  on  the  second. 

The  necessity  of  the  case  rendecs  the  admission  of  such  proof 
indispensable,  and  no  injustice  can  result  from  the  adoption  of  the 
role,  as  the  testimony  of  the  deceased  witness  was  not  onl^^  given 
under  oath,  but  was  given  judicially  in  the  trial  of  the  cause  between 
the  same  parties  and  on  the  same  issue,  and  the  person  to  be  affected 
bj  the  testimony  enjoyed  the  invaluable  right  of  cross-examination. 
The  role  is  accompanied  by  limitations,  which  render  it  subservient 
to  the  purpose  of  justice  alone.  The  evidence  given  to  the  jury  by 
the  deceased  witness,  must  be  proved,  and  it  will  not  be  sufficient 
that  the  witness  should  give  his  own  inference,  or  depose  to  the 
legal  effect,  as  the  jury  alone  are  competent  to  draw  conclusions  of 
fact  from  testimony. 

In  this  case,  the  appellant  below  offered  to  prove  by  a  competent 
and  legal  witness,  ^  that  when  a  jury  was  formerly  empanelled  to 
try  this  cause,  Eversfield  Bowie,  who  had  been  examined  on  the  sur- 
vey, wha  is  since  dead,  and  who  had  been  sworn  in  Court  on  the  said 
trial,  proved  that  the  land  had  been  in  the  possession  of,  and  culti- 
vated by  Fielder  Bowie,  for  a  number  of  years,  and  that,  as  far  as 
the  witness  could  remember,  he  died  in  the  seisin  and  possession 
thereof,"  and  so  forth. 

It  is  most  evident  then,  that  the  witness  was  not  produced  for  the 
purpose  of  proving  the  effect  of  the  testimony  given  by  the  deceased 
witness,  but  to  declare  on  oath  what  he  did  actually  prove. 

Whether  the  testimony  which  the  witness  would  have  given,  if 
the  Court  had  permitted  him  to  have  been  sworn  and  examined, 
would  have  been  legally  admissible,  it  is  *  impossible  to  antici-  ^qo 
pate,  but  as  he  was  tendered  for  the  purpose  of  giving  testi-  '•••'• 
mony  which  was  legal,  he  ought  to  have  been  heard,  and  then  his 
proof,  be  it  what  it  might,  would  have  been  a  fair  subject  for  judicial 
examination. 

The  Court  do  not  mean  to  intimate  an  opinion,  whether  an}^  of 
the  facts  which  the  appellant  offered  to  prove  in  the  manner  stated 
in  the  bills  of  exceptions,  were  or  were  not  legally  the  subject  of 
traditional  proof. 

The  Court  therefore  dissent  from  the  opinion  of  the  County  Court, 
as  expressed  in  the  second  bill  of  exceptions,  and  reverse  their  judg- 
nient.  Judgment  reversed^  and  procedendo  aicarded. 
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Queen  vs.  The  State. 

An  indictment  charging  that  the  traverser  ''  did  asBist  a  negro  woman  N. 
the  slave  of  J.  A.  in  eloping  and  running  away  from  the  said  J.  A.  by 
accompanying  her  a  considerable  distance,  and  showing  her  the  road  by 
which  she  might  escape,  thereby  depriving  her  master  J.  A.  of  the 
services  of  said  slave/ ^  is  sufficiently  laid  under  the  Act  of  1796,  ch. 
67,  s.  19. 

For  error  apparent  on  the  face  of  the  record  in  such  criminal  cases  as  are 
enumerated  in  the  Act  of  1785,  ch.  87,  s.  6,  there  may  be  an  appeal,  (a) 
A  bill  of  exceptions  is  not  allowed  in  criminal  cases,  (b) 
A  party  cannot  impeach  the  credit  of  his  own  witness,  (c) 

Appeal  from  a  judgmeut  iD  Anne  Arundel  County  Court,  in  a 
criminal  prosecution.  The  indictmcDt  charged,  that  the  traverser 
'^on  the,"  &c.  '^did  assist  a  negro  woman  named  Nelly,  the  slave  of 
a  certain  James  Anderson,  of,''  &c.  'Mn  eloping  and  running  away 
from  the  said  James  Anderson,  by  accompanying  her  a  considerable 
distance,  and  showing  her  the  road  by  which  she  might  escape,  there- 
by depriving  her  master,  the  said  James  Anderson,  of  the  service  of 
the  said  negro  slave,  contrary  to  the  form  of  the  Act  of  Assembly  in 
snch  case  made  and  provided,  and  against  the  peace,  government 
and  dignity,  of  the  State."  The  traverser  pleaded  not  gnilty;  and 
at  the  trial  a  witness  was  produced  on  the  pait  of  the  State,  who 
proved,  that  on  the  night  the  negro  left  the  service  of  her  master, 
the  witness  and  the  traverser  were  together  on  their  way  to  the 
house  of  one  A.  L.;  that  iu  going  they  met  with  the  slave  mentioned 
in  the  indictment,  and  other  slaves;  that  they  accompanied  them 
some  distance,  but  did  not  sleep  in  the  woods  with  them.  Alter 
the  examination  of  the  said  witness  was  closed,  the  District  Attorney, 
in  behalf  of  the  State,  called  another  witness,  and  by  her  offered  to 
prove,  that  the  above  witness  had  declared  to  her  some  time  pre- 
viously, that  he  did  sleep  in  the  woods  with  the  said  negroes.  To 
this  testimony  the  counsel  for  the  traverser  objected,  and  insisted, 
that  as  the  said  witness  was  produced  by  the  State,  any  declarations 
OQQ  ^^*^^^  ^®  ^^^  made  out  of  *  Court,  were  not  admissible  testi- 
*•'•'  mony  on  the  part  of  the  State.  But  the  Court,  [Chase,  C.  J. 
and  EiDGELY,  A.  J.]  were  of  opinion,  that  the  testimony  was  admis- 

(a)  Approved  in  Keller  vs.  State,  12  Md.  327,  and  Raivlings  vs.  State,  1  Md. 
128.     Cf.  Hall  vs.  State,  12  G.  &  J.  329. 

(h)  But  see  Re\;.  Code,  Art.  71,  sec.  37. 

(c)  Approved  in  R.  R.  Co,  vs.  State,  41  Md.  295.  But  a  party  may  con- 
tradict his  own  witness  as  to  a  material  fact,  by  showing  how  the  fact  really 
is.     Bank  vs.  Sai'igation  Co,  11  G.  &  J.  28. 
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sible  on  the  part  of  the  State  to  impeaeh  the  credit  of  said  witness, 
and  permitted  the  evidence  to  be  given.  The  traverser  excepted. 
The  jary  having  found  the  traverser  guilty,  his  counsel  moved  the 
Coart  in  arrest  of  judgment — 1.  Because  the  Act  with  which  the 
traverser  was  charged  was  not  forbidden  by  the  law  upon  which  the 
prosecution  was  git>unded.  And  2.  Because  of  the  want  of  certainty 
in  the  description  of  the  offence.  The  County  Court  overruled  the 
,  motion,  and  rendered  judgment  upon  the  verdict  against  the  traver- 
ser for  the  penalty  prescribed  by  the  Act  of  1796,  ch.  67.  From  this 
judgment  the  traverser  appealed  to  this  Court,  where  the  case  was 
argued  before  Buchanan,  Eable,  Johnson,  Mabtin,  and  Dorset, 
JJ. 

Magruder  and  T.  B.  Dorsey^  for  the  appellant,  referred  to  the  Acts 
of  1796,  ch.  67,  s.  19,  and  1785,  ch.  87,  s.  6;  Gumming  vs.  The  State^ 
1  if.  <£•  J.  340 ;  The  Stat  of  Westminster  2d,  (13  Edic.  7,  ch.  31 ;)  1  Bac. 
Ah.  tit  Bills  of  Exceptions^  528,  and  note;  Jacobus  L.  J),  tit  Implead; 
Baker  vs.  The  State,  decided  in  this  Court  at  June  Term,  1806;  1 
FhiL  Evid.  213,  215 ;  BuU.  K  P.  297 ;  3  Bac.  Ab.  tit  Indictment,  660, 
(note;)  The  King  vs.  Fhilipps,  6  EaM,  464,  472,  473,  474. 

Williams,  (Assistant  Attorney-General,)  and  Ridout,  (District  At- 
torney.) for  the  State,  cited  Peake^s  Evid.  135;  The  State  vs.  Norris, 
1  Hayw.  Rep.  439;  2  Inst  427;  1  Phill.  Evid.  213,  215;  1  Chitty's  C. 
1.622;  I  Bac.  Ab.  52S;  Tidd's  Pr.  786;  ^yilles'  Rep.  535,  and  note; 
McXally,  325. 

Hastin,  J.  delivered  the  opinion  of  the  Court.  The  Court  are  of 
opinion,  that  the  indictment  in  this  case  is  sufficient,  and  they  affirm 
the  judgment  of  the  Court  below.  This  being  a  question  of  law  ap- 
parent on  the  record,  the  party  was  authorized  to  appeal  by  the  Act 
of  1785,  ch.  87,  s.  6. 

A  bill  of  exceptions  is  not  allowed  in  criminal  cases,  no  such  privi- 
lege was  given  by  the  common  law,  and  the  Statute  of  Westminster 
do^  not  embrace  it.  It  is  evident  from  the  language  of  that  statute 
it  was  intended  to  apply  to  civil  cases  only. 

•  The  Act  of  1785  does  not  give  a  bill  of  exceptions  in  the  ^^q - 
criminal  cases  therein  enumerated.  Before  that  Act,  if  error  ^^^ 
appeared  on  the  record,  it  could  be  carried  to  the  Court  of  Appeals 
only  by  a  writ  of  error ;  this  was  attended,  in  many  cases,  with  ex- 
pense and  inconvenience,  to  remedy  which,  the  Legislature  gave  the 
party  complaining  an  election  to  carry  up  the  case  either  by  writ  of 
error  or  appeal  and  this  is  the  only  effect  of  that  Act  of  As- 
sembly. 

In  the  case  of  Baker  against  The  State  of  Maryland,  the  propriety 
of  allowing  a  bill  of  exceptions  in  a  criminal  case,  was  not  considered 
by  the  Court ;  it  passed  sub  sileniio,  and  therefore  is  not  an  authority 
in  this  case. 
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The  qaestioD  contained  in  the  bill  of  exceptions  is  not  regularly 
before  the  Conrt,  and  they  can  only  say,  if  a  similar  point  had  been 
presented  to  them,  they  would  have  given  a  different  decision. 

Judgment  affirmed. 
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GBEAGEB  V8,  Bbengle. 

The  cestui  que  use  of  judgments  against  a  principal  debtor  and  his  surety, 
on  receiving  payment  from  the  latter,  can  make  no  such  assignment  in 
the  surety's  favor  as  is  provided  for  by  the  Act  of  1768,  ch.  23.  (a) 

That  Act  contemplates  only  assignments  by  legal  plaintiffs. 

Whether  an  assignee  of  a  judgment,  under  the  before  mentioned  Act,  can 

proceed  against  the  special  bail  of  the  defendant— Queref 
A  surety,  on  paying  a  judgment  debt  of  his  principal,  may  in  equity  compel 

the  creditor  to  assign  the  judgment,  with  all  the  liens  given  by  the 

principal  to  secure  it.  (h) 
At  common  law,  if  a  surety  in  a  bond,  whether  joint  or  several,  pays  the 

creditor  the  principal,  he  may,  in  an  action  against  him  by  the  creditor, 

plead  such  payment  in  bar. 
So,  if  such  payment  be  made  after  judgments  on  the  bond,  and  the  creditor 

then  proceeds  against  the  bail  of  the  principal,  the  bail  can  discharge 

himself  by  pleading  the  payment. 
Although  a  Ck)urt  of  equity  will  compel  an  assignment  of  a  judgment 

against  a  principal  debtor,  which  has  been  satisfied  by  the  surety,  it  will 

not  authorize  the  surety  to  proceed  against  the  special  bail  of  the  prin^ 

cipal,  unless  such  bail  is  absolutely  fixed  at  the  time  of  the  assignment,  (c) 

Appeal  from  the  C!oart  of  Chancery.  The  bill  states  that  George 
Greager,  Senior,  being  indebted  to  Thomas  Burke,  in  $1,000,  on  the 
1st  of  May,  1808,  execated,  with  Brengle,  the  complainant,  (now  ai>- 
l^ellee,)  as  his  surety,  a  joint  and  several  bond  in  Burke's  favor;  that 
the  interest  was  paid  thereon  to  the  10th  April,  1810,  and  that 
the  complainant  had  himself  paid  $300  of  the  principal  debt.  That 
afterwards  the  bond  came  into  the  hands  of  John  Gebhart,  who  in- 
stituted separate  suits  against  the  obligors,  in  Burke's  name,  for  his 
use,  and  obtained  judgments  for  the  balance  due,  &c.  The  bill  fur- 
ther states,  that  the  complainant  often  applied  to  Greager  to  pay  the 
bond,  or  indemnify  him  as  his  surety,  and  that  he  refused  to  do  either, 
and  a  short  time  before  the  judgment,  removed  to  Columbia,  and  ap- 


(a)  Cited  in  Itis,  Co.  vs.  Dorsey^  3  Md.  Ch.  338. 

(6)  Affirmed  in  Orern  vs.  Wrightson^  51  Md.  44,  and  Lcucson  vs.  Snyder^  1 
Md.  79.  See  Norwood  vs.  Norwood,  2  H.  &  J,  208,  vote;  Sotheren  vs.  Reed, 
4  H.  &  J.  246,  note;  Colegate  vs.  Sainngs  In.  11  G.  &  J.  114;  Rev,  Code^  Art. 
64.  8.  46,  amended  by  the  Act  of  1880,  c.  161. 

(c)  Approved  in  Semmes  vs.  Naylor,  12  G.  &  J.  368. 
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plied  to  the  Legislatore  of  this  State  for  the  benefit  of  an  Act  of  in- 
solrency,  which  was  refused;  that  a  certain  Henry  Oronice  wa« 
special  bail  for  Creager  in  said  suit ;  that  a  eapms  ad  satisfaciendum 
was  issued  •  against  Creager,  on  said  judgment,  to  enable  the  oq- 
plaintiflF  to  proceed  against  the  bail ;  and  that  the  defendant,  '•^^ 
George  Creager,  Junior,  (the  appellant,)  in  order  to  defraud  the  coni- 
plainant,  and  combining  with  his  father,  applied  to  Gebhart,  stating 
that  he  had  funds  of  his  father^s  to  satisfy  the  judgment,  and  pro- 
posed to  pay  it,  but  that  Gebhart,  finding  him  only  disposed  to  pay 
the  balance  remaining  after  deducting  what  had  been  paid  by^the 
complainant,  requested  that  the  complainant  might  be  sent  for,  to 
which  the  defendant  objected.  Gebhart  then  received  the  money, 
and  the  defendant,  instead  of  taking  a  I'eceipt,  took  from  Gebhart 
au  order  to  the  clerk  to  have  the  judgments  entered  for  his,  the  de- 
fendant's use.  The  bill  further  alleges,  that  the  defendant  under- 
takes to  regulate  the  judgments,  and  holds  the  complainant  answer- 
able, which  the  complainant  charges  to  be  done  in  collusion  with  his, 
the  defendant's  father,  and  to  prevent  the  bail  from  bringing  him 
into  Court  to  commit  him,  which  would  have  been  done,  but  the  de- 
fendant represented  to  the  bail,  that  he  need  not  surrender  him,  and 
entered  into  an  agreement  to  indemnify  the  bail.  That  the  complain- 
ant tendered  the  whole  amount  of  the  sum  paid  on  the  judgments  to 
the  defendant,  he  giving  him  the  right  to  proceed  against  the  de- 
fendant's father,  and  the  bail,  which  the  defendant  refused,  and  will 
not  suffer  e^  scire  fa>cia»  to  issue  against  the  bail.  Prays  relief  and 
an  injunction,  &c.  The  answer  of  the  defendant  admits  that  Crea- 
ger, the  father,  and  the  complainant,  executed  the  bond  stated  in 
the  bill — that  it  came  to  Gebhart,  and  that  suits  were  instituted 
thereon,  &c.  and  that  the  father,  being  unable  to  pay,  a  ca,  sa.  was 
issued ;  that  the  defendant  called  on  Gebhart  and  paid  the  money, 
and  had  the  judgments  entered  for  his  use,  and  that  the  money 
was  paid  in  purchase  of  the  judgments,  and  not  in  discharge  of  them; 
that  the  father  had  paid  $120  for  two  years  interest,  and  the  com- 
plainant had  also  paid  $.300 ;  that  a  statement  was  made,  leaving  a 
balance  of  $814.88,  which  was  paid  by  the  defendant  to  Gebhart.  It 
denies  that  the  $300  was  paid  as  principal,  but  on  the  judgments 
generally,  or  that  any  representation  was  made  to  Gebhart  that  the 
money  was  had  of  his  father,  and  that  it  was  paid  without  the 
father's  presence  or  knowledge,  being  borrowed  by  the  defendant 
from  the  branch  bank  at  Frederick-Town.  It  also  alleges  the  de- 
fendant's entire  ownership  •  of  the  judgments,  and  admits  ^qa 
that  he  has  released  the  bail,  and  indemnified  him.  It  also  '•••^ 
admits,  that  the  defendant  refused  to  receive  the  money  tendered  bv 
the  complainant,  with  leave  for  the  complainant  to  proceed  against 
the  bail.  It  denies  fraud,  &c,  The  answer  of  Creager,  the  father, 
denies  that  he  ever  furnished  the  money,  and  states  that  he  did  not 
know  that  it  was  paid  until  April  20th,  1812. 
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Oil  a  motion  to  dissolve  the  injunction, 

Kilty,  C.  There  is  in  the  answer  of  George  Creager,  Junior,  a 
denial  of  the  fraud  and  combination  as  charged,  and  of  the  money 
being  furnished  by  George  Creager,  Senior;  but  there  appears  in  the 
whole  transaction  a  design  to  oppress  and  injure  the  complainant. 
The  relief  which  is  given  by  the  son  to  the  father  is  proposed  to  be 
at  Brengle's  expense,  and  the  bail  is  not  only  indemnified,  but  se- 
<;ured  from  his  liability,  by  the  conduct  of  George  Creager,  Junior, 
as  avowed  in  his  answer.  By  the  Act  of  1763,  ch.  23,  a  surety,  who 
satisfies  the  judgment,  is  entitled  to  an  assignment  of  it,  and  to  pro- 
ceed against  the  principal  debtor  by  execution,  which  might  prob- 
ably include  a  proceeding  against  the  bail.  But  George  Creager, 
Junior,  admits  that  he  refused  to  give  such  an  assignment,  unless 
the  bail  was  exonerated.  In  this  view  of  the  case,  the  Chancellor  is 
not  disposed  to  dissolve  the  injunction,  unless  he  can  be  satisfied 
that  he  is  bound  so  to  do.  The  motion  will  therefore  stand  continued 
till  July  Term  next,  when  the  eff'ect  of  the  want  of  the  legal  party 
may  be  considered,  viz.  whether  Gebhart,  the  legal  plaintiff  at  law, 
ought  not  to  have  been  made  a  party  in  this  case. 

At  the  next  term,  the  Chancellor  dissolved  the  injunction,  not  be- 
ing satisfied  that  he  would  be  justifiable  in  continuing  it  against  the 
answer  of  the  defendants,  and  leaving  the  complainant  to  procure 
the  assignment  of  the  judgment  as  the  law  may  authorize.  Com- 
missions issued,  and  testimony  was  taken  and  returned.  The  cause 
was  argued  and  submitted. 

Kilty,  C.  My  present  impression  is,  that  the  last  part  of  the 
order  for  the  injunction,  which  related  to  the  scire  facias^  [viz.  "  The 
Chancellor  is  not  satisfied  that  the  injunction  ought  to  be  issueii,  as 
prayed,  respecting  the  *  scire  fadas,^]  was  grounded  on  the 
'••' ■  belief  that  the  County  Court  might  interfere  to  have  the  scire 
facias  issued.  If  the  injunction  had  not  been  dissolved,  and  the 
complainant  was  thought  entitled  to  relief,  the  decree  would  have 
been  for  making  it  perpetual.  At  present,  if  the  money  has  been 
paid,  as  is  suggested,  it  would  be  for  a  repayment.  No  opinion  is 
given  as  to  the  amount  of  the  evidence,  or  whether  the  complainant 
is  entitled  to  relief,  but  it  may  be  necessary,  according  to  the  prac- 
tice, to  have  the  payment  stated  in  a  supplementary  bill  or  petition, 
and  the  relief  prayed  accordingly. 

The  complainant  then  filed  a  supplementary  bill  against  Oeorge 
Creager,  Junior,  alone,  in  which  he  stated,  among  other  things,  that 
on  the  7th  of  September,  1814,  he  paid  to  George  Creager,  Junior, 
the  whole  of  the  money  due  on  the  judgment  heretofore  made  an 
exhibit  in  the  original  bill.  Prayer  for  a  decree,  that  the  money  be 
repaid,  &c.  After  which  the  death  of  George  Creager,  Senior,  was 
suggested.     The  answer  of   George  Creager,   Junior,  admits  the 
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leceipt  of  the  money  mentioDed  in  the  supplementary  bill — that 
George  Greager,  Senior,  is  dead,  intestate,  and  left  three  infant 
children,  and  the  suit  as  to  him  is  abated,  and  should  be  revived 
against  his  representatives,  &c. 

Kilty,  C.  (December  Term,  1818.)  This  cause  standing  ready 
for  bearing,  has  been  argued  by  counsel  on  each  side,  since  which 
the  proceedings  have  been  considered.  I  am  of  opinion,  that  the 
iraadnlent  conduct  of  the  defendant,  George  Greager,  Junior,  is 
snflSciently  established  by  the  testimony,  to  entitle  the  complainant 
to  the  rehef  prayed.  This  relief  became  necessarily  varied  under  the 
snpplemental  bill,  and  the  receipt  for  the  money  given  to  the  com- 
plainant was  admitted  by  the  counsel  in  writing.  The  proper  mode 
of  relief  is  therefore  a  decree  for  the  repayment  of  the  money,  with 
interest — ^Decreed,  that  the  defendant  shall  forthwith  bring  into  this 
Conrt,  to  be  paid  to  the  complainant,  or  shall  pay  to  the  (complain- 
ant, the  sum  of  $934.58,  with  interest  from  the  7th  of  September, 
1814,  to  the  time  of  payment,  &c.  together  with  the  costs  of  suit. 
From  this  decree  the  present  appeal  was  prosecuted. 

The  cause  was  argued  before  Ghase,  0.  J.,  Buchanan,  Eable, 
Johnson,  Mabtin,  and  Dobsey,  JJ. 

*  PtfiXmey,  To^ney^  and  Schley,  for  the  appellant,  cited  the  Act  ^qq 
of  1763,  ch.  23;  2  Madd.  Chan.  408;  Parsons  vs.  BriddocJe,  2  -*** 
Vem.  608;  1  Madd.  Chan.  350;  Qreenaicay  vs.  Adams,  12  Ves.  395; 
GwUUm  vs.  Stone,  14  Ves.  128;  Craythome  vs.  Swinburne,  14  Ves.  167. 

R.  Johnson,  tor  the  appellee,  relied  on  Davis  vs.  Simpson  et  al. 
ante,  147;  Wright  vs.  Morley,  11  Ves.  22;  Ux  parte  Peachy,  1  Atk.  133 ; 
Ckeesebrough  vs.  Millard,  1  Johns.  Chan.  Hep.  412 ;  Eees  vs.  Berring- 
Um,  2  Ves.  Jr.  542 ;  HiUeary  vs.  Crow,  1  H.  d;  J.  542. 

DoBSET,  J.  delivered  the  opinion  of  the  Gourt.  In  examining 
the  decree  of  the  Ghancellor,  the  first  inquiry,  which  must  engage 
the  attention  of  the  Gourt  is  this — Was  the  money  paid  by  George 
Creager,  Junior,  to  Gebhart,  the  money  of  George  Greager,  Senior, 
or  was  it  the  money  of  the  former,  and  paid  by  him  in  purchase  of 
the  judgments  ?  The  complainant  in  his  bill  charges  that  the  money 
was  furnished  by  the  elder  Greager,  and  paid  by  Greager,  Junior,  to 
Gebhart,  in  satisfaction  of  the  judgments.  Greager,  the  younger,  in 
his  answer  swears,  that  no  part  of  the  money  was  furnished  by  Greager, 
Senior,  that  he  borrowed  the  same  from  the  Frederick-Town  Branch 
Bank,  and  that  the  payment  was  made  by  him  to  Gebhart  in  the 
absence,  and  without  the  knowledge  of  Greager,  Senior,  in  purchase 
of  the  judgments,  and  not  in  discharge  or  satisfaction  thereof. 
Oreager,  Senior,  in  his  answer,  most  explicitly  denies  that  he  fur- 
nished the  money,  or  had  any  agency  in  borrowing  the  same,  or  in 
its  subsequent  application ;  and  the  answers  of  both  these  defend- 
13  5  H.  &  J. 
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ants,  in  relation  to  this  point,  are  supported  by  Lewis  Creager,  who 
proves  that  the  money  paid  to  Gebhart  belonged  to  Creager,  Junior^ 
and  was  raised  on  paper  discounted  for  his  use  at  the  Frederick 
Bank,  and  this  witness,  on  his  cross-examination,  states  the  motives 
which  induced  Creager,  Junior,  to  purchase  the  judgments.  The 
answers  of  ('reager,  Senior,  and  Creager,  Junior,  when  considered 
in  connexion  with  the  testimony  of  Lewis  Creager,  furnish,  in  the 
opinion  of  the  Court,  a  mass  of  testimony,  which  must  be  considered 
as  conclusive.  To  be  sure  Gebhart  sweai^s  that  it  was  his  impres- 
sion, at  the  time  of  receiving  the  money,  that  Creager,  Junior,  meant 
to  discharge  the  judgment,  but  he  does  not  disclose  the  grounds  of 
9QO  ^^^  impression,  and  it  is  most  evident  that  the  *  circunistance 
"^^^  of  Creager,  Junior,  requiring  an  assignment  of  the  judgment^ 
when  he  paid  the  money,  was  calculated  to  create  an  impression,  the 
very  reverse  of  that  which  was  made  on  the  mind  of  Grebhart;  and 
the  impatience  manifested  by  Creager,  Junior,  to  procure  the  assign- 
ment, before  the  complainant  could  be  present,  was  perfectly  con- 
sistent with  the  fact  of  his  being  a  purchaser,  and  is  fairly  referrible 
to  the  apprehension  that  the  complainant  would  endeavor,  if  present, 
to  prevent  Gebhart  from  making  the  assignment.  The  other  testi- 
mony offered  by  the  complainant  on  this  point,  is  considered  by  the 
Court  as  inconclusive,  and  at  best  only  calculated  to  create  slight 
suspicions,  which  cannot  prevail  against  the  unambiguous  answers 
of  the  defendants,  supported  as  they  are  by  the  positive  testimony 
of  Lewis  Creager.  It  is  clear,  therefore,  that  the  decree  of  the 
Chancellor  cannot  be  supported  on  the  ground  that  the  money  paid 
to  Gebhart  was  paid  in  discharge  of  the  judgments. 

We  proceed  to  inquire,  whether  there  is  any  other  foundation  on 
which  the  decree  can  be  sustained!  It  has  been  urged  by  the  com- 
plainant's counsel,  that  the  complainant,  on  tendering  to  Creager, 
Junior,  the  amount  of  the  judgments,  was  entitled  to  an  -assignment 
of  the  judgment  against  Creager,  Senior,  with  liberty  to  proceed 
against  his  bail,  and  that  as  Creager,  Junior,  refused  to  assign  the 
judgment,  unless  the  complainant  would  engage  not  to  pursue  the 
bail,  the  receipt  of  the  money  due  on  the  judgments  by  Creager, 
Junior,  was  against  conscience,  and  that  therefore  a  Court  of  equity 
would  be  well  warranted  in  decreeing  a  repayment  thereof.  It  must 
be  obserA^ed,  that  the  Act  of  1763,  ch.  23,  cannot  be  brought  in  aid 
of  this  position.  That  Act  provides,  '*  that  where  any  perscoi  or 
persons  shall  recover  judgment  against  the  principal  debtor  and 
surety,  and  such  judgment  shall  be  satisfied  by  the  surety,  that  the 
creditor  shall  be  obliged  to  assign  such  judgment  to  the  surety 
satisfying  the  same,  and  that  the  assignee  shall  be  entitled  unto, 
and  have  in  his  own  name,  iis  assignee,  the  same  execution  against 
the  principal  debtor,  in  viitue  of  such  assignment  and  this  Act,  as 
the  creditor  might  or  ought  to  have  had,  the  said  assignment  being 
first  recorded  in  the  said  Court  wherein  the  judgment  shall  have 
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been  i-endered  or  obtained."  Frora  the  language  and  provisions  of 
this  Act,  it  is  evident  that  the  Legislature  contemplated  an  assi^- 
ment  of  •  the  judgment  by  the  legal  plaintiff.  The  Act  uses  ^ -^ 
the  expressions,  creditor  and  original  debtor,  and  provides  '•*'* 
that  the  assignee  shall,  in  virtue  of  the  assignment,  have  an  execu- 
tion in  his  own  name  against  the  principal ;  now  if  a  cestui  que  'use 
wsis  obliged,  under  this  Act,  to  assign  the  judgment  to  the  surety^ 
on  his  paying  the  same,  the  assignee  would  be  entitled  to  sue  out  an 
execution  in  his  own  name,  when  his  assignor  would  have  been 
obliged,  if  he  had  not  assigned,  to  have  enforced  the  judgment  in 
the  name  of  his  trustee,  to  wit,  the  legal  plaintiff,  a  construction 
which  produces  such  an  anomaly  ought  not  to  be  given  to  the  Act, 
and  it  would  be  an  anomaly  indeed  to  hold,  that  an  a^ignee  of  a 
jndgment  should  have  a  legal  remedy  in  his  own  name,  when  the 
person  under  whom  he  claims,  and  to  whose  rights  he  is  substituted 
by  assignment,  had  no  such  remedy.  Whether  a  surety  who  had 
paid  the  amount  of  a  judgment,  and  has  received  from  the  legal 
plaintiff  a  statntory  assignment,  can  proceed  against  the  bail  of  the 
principal,  on  a  ca.  sa.  being  returned  non  est^  or  whether  such  bail 
conld,  on  the  plea  of  payment,  defend  himself  on  the  ground  that 
the  payment  made  by  the  surety  operates  as  a  payment  by  the 
principal,  so  far  as  respects  the  bail,  are  questions  which  it  is  not 
necessary  to  decide  in  this  cause. 

The  next  enquiry  i?,  whether  on  principles  of  equity,  the  com- 
plainant had  a  right  to  demand  from  Greager,  Junior,  an  assignment 
of  the  jndgment  against  Greager,  Senior,  on  his  paying  or  tendering 
to  him  the  amount  of  the  judgment?  On  this  point  the  Gourt  have 
no  doubt.  It  is  a  well  established  principle  of  equity,  that  the 
Rurety  on  paying  the  debt  of  the  principal  debtor,  has  a  right  in  a 
Court  of  Ghancery  to  call  on  the  creditor  for  an  assignment  of  the 
judgment,  and  aU  liens  which  the  principal  has  given  to  the  creditor. 
But  whether  the  bail  of  the  principal  could  not  plead  the  payment 
made  by  the  surety,  in  virtue  of  which  he  obtains  the  assignment, 
as  a  payment  by  the  principal,  ot  whether  a  Gourt  of  equity,  which 
decrees  the  assignment,  would  not  enjoin  the  surety  from  proceeding 
against  the  bail,  are  questions  entirely  distinct  from  the  right  of  the 
surety  to  claim  an  assignment  of  the  judgment  against  the  prin- 
cipal. On  principles  of  common  law,  and  independently  of  any 
statutory  provision,  we  hold  it  to  be  clear,  that  if  a  surety  in  a  bond, 
whether  the  same  be  joint  or  several,  pays  the  amount  to  the  credi- 
tor, the  principal  •  may,  on  a  suit  instituted  against  him  by 
the  creditor,  rely  on  such  payment  as  a  bar  to  the  suit — So  '•^■^ 
also,  if  the  surety  pays  the  amount  of  the  debt  after  judgments  are 
obtained  against  him  and  the  principal,  and  the  creditor  should  pro- 
ceed against  the  bail  of  the  principal,  the  bail  might  discharge  him- 
self by  pleading  the  payment,  and  giving  in  evidence  the  payment 
made  by  the  surety.    The  creditor,  although  he  has  different  securi- 
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ties,  is  entitled  to  bat  one  satisfaction,  and  the  payment  by  the 
surety  woald  operate  as  an  extingaishment  of  the  creditors  right  to 
charge  the  bail,  otherwise  the  surety  in  the  foregoing  cases  would 
not  be  able  to  maintain  an  action  against  the  principal  for  money 
paid,  laid  out  and  expended  for  his  use.  Such  at  common  law  is  the 
legal  effect  of  a  payment  made  by  the  surety  in  every  case  where 
the  piincipal,  or  his  bail,  have  an  opportunity  of  pleading  such 
defence  in  bar  of  the  action,  or  scire  facias,  as  the  case  may  be. 
But  if  we  should  admit  that  the  bail  of  the  principal  could  not  at 
law  avail  himself,  by  way  of  defence,  of  a  payment  made  by  the 
sui-ety,  and  in  virtue  of  which  the  Court  of  Chancery  had  decreed 
an  assignment  of  the  judgment  against  the  principal,  still  we  think 
that  the  Chancellor  would  enjoin  all  proceedings  against  the  bail. 
What  equity  has  the  suret}^  who  became  bound  with  his  principal, 
to  look  to  the  bail  of  the  latter,  and  who  were  not  fixed  at  the  date 
of  the  assignment,  for  his  indemnity !  Their  engagements  were  not 
contemporaneous,  or  of  the  same  nature.  The  undertaking  of  the 
surety  was  long  prior  in  point  of  time  to  that  of  the  bail,  and  the 
extent  and  nature  of  their  obligations  were  essentially  different. 
The  surety  stipulated  absolutely  and  unconditionally  for  the  pay- 
ment of  the  money;  and  the  debt  which  he  engaged  to  pay,  with 
reference  to  the  creditor,  was  his  own  debt.  The  engagement  of 
the  bail  was  contingent;  he  undertook  that  the  principal  would,  if 
a  judgment  was  rendered  against  him,  either  pay  the  amount  there- 
of, or  surrender  himself  to  prison.  This  engagement,  therefore, 
could  be  gratified  by  the  performance  of  a  collateral  act  unconnected 
with  the  discharge  of  the  creditor's  claim — nay,  the  undertaking  of 
the  bail  became  inoperative  in  the  event  of  the  death  of  the  prin- 
cipal before  the  return  of  a  ca,  sa.  The  engagements,  therefore,  of 
the  surety  and  bail  were  not  ad  idem.  The  surety,  when  he  became 
^^  bound  for  the  principal,  looked  to  him,  and  such  fixed  •  securi- 
'^^'^  ties  as  he  had  given  to  the  creditor,  for  his  indemnity;  and 
to  permit  him  to  proceed  against  the  bail,  who  were  not  fixed  at  the 
time  of  the  assignment,  would  be  contrary  to  the  first  principles  of 
justice.  If  the  surety  had  this  right,  it  would  necessarily  follow 
that  the  creditor  could,  at  no  stage  of  the  proceedings  after  the 
bail  piece  was  filed,  enter  an  exoneretur  against  the  consent  of  the 
surety.  The  latter  might  address  the  creditor  in  this  language — 
'*Upon  paying  the  debt  for  which  I  was  bound  as  surety,  I  am 
entitled  to  the  benefit  of  all  securities,  whether  absolute  or  con- 
tingent, which  the  principal  had  given  to  you,  and  as  you  have 
released  the  bail,  you  have  impaired  my  security,  and  thereby  dis- 
charged me  from  my  engagement."  But  the  power  of  the  credi- 
tor to  release  the  bail  of  the  principal  before  judgment,  has  never 
been  questioned.  We  may  safely  say,  a  judicial  doubt  has  never 
been  breathed  on  the  subject.  The  case  of  Parsons  d-  Cole  vs.  Brid- 
docJcj  cited  from  2  Vernon,  608,  does  not  apply.    The  principal  had 
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given  bail  in  an  action — Judgment  was  recovered  against  the  bail — 
afterwards  the  surety  was  called  upon  and  paid,  and  it  was  held^ 
that  he  was  entitled  to  an  assignment  of  the  judgment  against  the 
bail.  It  will  be  borne  in  mind,  that  a  judgment  in  the  foivgoing 
case  was  obtained  against  the  bail  before  the  suret3'  paid  the  debt 
of  the  principal,  the  contingent  engagement  of  the  bail  had  passed 
in  rein  judicntamy  and  the  bail  as  a  debtor,  stood  in  the  place  of  the 
principal,  and  therefore,  as  the  bail  came  in  the  room  of  the  prin- 
cipal debtor  as  respected  the  creditor,  they  likewise  came  in  the 
room  of  the  principal  debtor  as  respected  the  surety.  And  although 
this  case  has  pushed  the  doctrine  of  substitution  to  its  utmost  verge, 
it  affords  no  principle  by  which  the  claim  of  the  complainant  in  this 
ca.se  can  be  supported.  As  the  bail,  therefore,  of  Creager,  Senior, 
conld  not  have  been  made  liable,  if  an  unqualified  assignment  had 
been  made  by  Creager,  Junior,  to  the  complainant,  we  think  that 
the  latter  ought  to  have  received  the  assignment  which  the  former 
was  willing  to  give.  For  these  reasons  we  think  that  Creager, 
Janior,  could  conscientiously  retain  the  money  paid  to  him  by  the 
complainant. 

Chase,  C.  J.  The  case  now  before  the  Court  is,  that  George 
Creager,  Senior,  with  Lawrence  Brengle  his  security,  *  exe-  ^^q 
cuted  a  joint  and  several  bond  on  the  1st  May,  1808,  to  ^^^^ 
Thomas  Burke,  for  $1,000.  The  bond,  by  an  equitable  assignment, 
came  into  the  hands  of  John  Gebhart,  who  instituted  separate  suits 
against  both  obligors,  in  Burl's  name,  for  his  use,  and  obtained 
judgments  for  the  balance  due.  The  judgment  against  Brengle  to 
be  released  on  payment  of  the  judgment  against  Creager,  and  costs. 

By  the  Act  of  1763,  ch.  23,  s.  8,  if  a  surety  pays  the  money  due  on 
the  jadgment,  the  judgment  creditor  shall  be  obliged  to  assign  the 
judgment  to  the  surety  satisfying  the  same,  and  the  assignee  shall 
have  in  his  own  name  the  same  execution  against  the  principal 
debtor  by  virtue  of  such  assignment,  and  this  Act,  as  the  creditor 
might  have  had,  the  said  assignment  being  first  recorded  in  the 
same  Court. 

No  person  could  be,  or  was  entitled  to,  a  legal  assignment  of  the 
judgment  but  Brengle,  the  surety.  Xo  person  could  give  a  legal 
assignment  but  Thomas  Burke,  in  whose  name  the  judgment  was 
obtained  for  the  use  of  Gebhart.  Gebhart  had  sold  his  equitable 
interest  to  Creager,  Junior,  who  had  it  entered  on  the  docket,  by  the 
order  of  Gebhart,  for  Creager's  use.  The  money  paid  by  Creager  to 
Gebhart  was  obtained  from  the  Bank  of  Frederick,  and  was  not  the 
money  of  his  father.  Creager,  Junior,  having  purcha^sed  the  equita- 
ble interest  of  Gebhart,  had  the  full  control  over  it,  and  might  dis- 
pone of  it  in  what  way  he  pleased;  he  might  release  the  bail,  and 
proceed  against  the  original  defendant,  or  he  might  retain  full  power 
over  it,  and  suifer  it  to  remain  as  it  was.    The  surety,  Brengle,  had 
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no  right  to  interfere  until  he  got  a  legal  assignment  of  the  judgment 
from  the  judgment  creditor,  and  no  attempt  has  been  made  to  obtain 
such  assignment  of  the  judgment.  As  it  appears  to  me,  Brengle, 
the  surety,  had  no  right  to  call  on  Creager,  Junior,  for  the  assign- 
ment of  his  equitable  right ;  and  if  he  did,  it  was  at  the  option  of 
Creager  to  refuse  or  comply  on  such  terms  as  he  might  think  proper 
to  prescribe.  His  refusal  or  compliance,  on  certain  terms,  could  be  no 
fraud  or  injury  to  Brengle.  On  the  proof  in  the  case,  Creager, 
Junior,  was  a  baTie  fide  purchaser,  with  his  own  money,  of  the  equi- 
table interest,  and  nothing  appears  to  impeach  his  title.  The  motives 
which  induced  him  to  come  forward  are  no  iugredients  of  fraud,  nor 
do  they  diminish  or  impair  his  right  to  the  money.  The  bail  was 
not  •  fixed,  and  could  not  be  fixed,  until  all  the  legal  steps 
'•^^  were  pursued,  and  a  judgment  obtained  against  the  bail. 

As  it  appears  to  me,  Brengle,  the  surety,  had  only  one  course  to 
pursue  to  obtain  the  money  he  had  paid  for  the  principal  debtor ; 
that  was,  the  using  the  proper  means  to  obtain  a  legal  assignment 
from  the  judgment  creditor.  If  a  legal  assignment  had  been  ob- 
tained, under  the  Act  of  1763,  irom  the  judgment  creditor,  the  assig- 
nee would  have  been  clothed  with  all  the  right  of  such  creditor — 
would  have  stood  in  his  shoes,  and  could,  in  his  own  name,  have 
proceeded  to  fix  the  bail,  by  suing  out  a  ca.  sa.  against  the  principal, 
&c.  This,  in  my  opinion,  is  the  plain  and  fair  exposition  of  the  Act 
of  1763,  and  will  place  the  surety  where  it  was  intended  he  should 
stand,  in  the  shoes  of  the  judgment  creditor.  This  construction 
gives  the  assignee  all  the  rights  of  the  judgment  creditor  for  his 
iudemnification,  which  accords  with  the  intention  of  the  Act,  and 
does  not  increase  the  responsibility,  or  change  the  liability  of  the 
bail.  It  is  conceded  that  the  equitable  assignee  can,  in  the  name 
of  the  assignor,  take  every  step,  and  issue  all  process,  necessary  for 
fixing  the  bail,  and  subjecting  him  to  the  payment  of  the  money ; 
and  what  good  reason  can  be  suggested  why  the  legal  assiguee 
should  not,  in  a  Court  of  law,  enjoy  the  same  rights?  The  right 
to  issue  execution  against  the  original  debtor  is  expressly  given, 
and  the  right  to  proceed  against  the  bail  is  an  incident  growing  out 
of  the  right  to  issue  execution  against  the  debtor,  and  results  from 
it;  and  Why  not?  It  does  not  augment  the  liability  of  the  bail,  or 
chauge  his  condition  in  any  respect.  If,  according  to  a  confined 
and  literal  interpretation  of  the  Act  of  1763,  the  legal  assignee  could 
not  pursue  the  bail  to  indemnify  himself,  it  would  be  better  to  accept 
of  an  equitable  a^ssignmeut,  because  the  equitable  a^ssignee,  by  pur- 
suing the  bail  in  the  name  of  the  assignor,  and  obtaining  a  judg- 
ment against  him,  would  render  him  liable  to  the  payment  of  the 
debt. 

1  do  suppose,  independent  of  the  Act  of  Assembly,  the  surety  who 
paid  the  money  due  on  the  judgment  could  have  no  right  to  demand 
an  assignment  of  the  judgment;  all  that  he  could  require  was  a 


HAMMOND  vs.  RIDGELY.— 5  H.  &  J,  190 

receipt,  or  release,  which  would  entitle  the  sarety  to  demand  a 
repayment  of  the  same  as  so  much  money  paid  and  exi>ended  for  his 
ose. 

•  I  am  of  opinion  there  has  been  no  fraud  or  collusion  in  this  ^/i  c 
•case,  and  that  the  decree  of  the  Chancellor  ought  to  be  re-  '•^^ 
versed.  Decree  reversed. 


COURT  OF  A-PPBALS,  JUNE  TERM,  1821. 
Hammond  vs.  Ridgely's  Lessee. 

Whatever  question  was  binding  on  the  late  Court  of  Appeals,  is  equally 
binding  on  the  present  Court  of  Appeals,  (a) 

Whether  the  56th  Article  of  the  Constitution,  which  provides  ''that  there 
shall  be  a  Court  of  Appeals  composed  of  persons  of  integrity,'^  &c. 
'*"  whose  judgment  shall  be  final  and  conclusive  in  all  cases  of  appeals/' 
&c.  means  simply  that  the  Court  of  Appeals  should  be  a  tribunal  of 
ultimate  resort?    Quere. 

Whether  the  verdict  and  judgment  in  one  action  of  ejectment  is  a  bar  to  a 
recovery  in  another?    Quere, 

Whether  the  expressions  in  the  Act  of  1790,  ch.  42,  '•'•  that  the  opinion  of  the 
Court  of  Appeals  shall  be  conclusive  in  law  as  to  the  question  by  them 
decided,  ^^  means  only,  that  the  opinion  of  the  Court  of  Appeals  shall 
be  conclusive  upon  the  inferior  Court  on  the  new  trial  of  the  particular 
suit  sent  back  to  them  by  a  procedendo^  and  can  have  no  reference  to 
any  subsequent  suit?    Quere. 

If  an  action  of  ejectment  is  entered  for  the  use  of  any  person,  such  person 
is  substantially  a  party  to  the  action. 

The  construction  of  a  grant  of  land  falls  peculiarly  within  the  province  of 
the  Court,  and  is  not  a  matter  fit  to  be  left  to  a  jury,  except  only  in  a 
case  of  latent  ambiguity,  (b) 

Where  a  grant  of  a  tract  of  land  is  described  as  ''  lying  on  the  W.  side  of 
the  N.  branch  of  Patuxent  River,  beginning  at  a  bounded  red  oak, 
standing  by  the  said  river,  and  running  (three  courses)  to  a  bounded 
white  oak  standing  by  the  said  river,  then  bounding  on  the  said  river 
running  S.  5  degs.  £.  270  perches,  then  by  straight  line  to  the  first 
bounded  tree  -' — Held^  that  the  fifth  or  last  line  thereof  must  and 
could  only  be  located  by  running  a  straight  course  from  the  end  of  the 
fourth  line,  wherever  that  may  be,  to  the  beginning,  and  the' meanders 
of  the  River  Patuxent  could  not  be  pursued  without  a  direct  violation 
of  the  grant. 

So  also,  where  a  grant  of  a  tract  of  land  is  described  as  ^^  beginning  at  three 
bounded  white  oaks  standing  by  Patuxent  River,  and  running  and 
bounding  on  the  said  river  N.  4  degs.  E.  87  perches,  then  N.  (sundry 
courses)  then  N.  1  deg.  W.  48  perches  to  a  bound  white  oak  by  the  river. 


(a)  Cited  in  McAleer  vs.  Horsey^  35  Md.  464,  and  Hammond  vs.  Irdoea^  4 
Md.  166.    Cf.  Dugan  vs.  Hollins,  13  Md.  149. 

(h)  Approved  in  WUson  vs.  Inloes,  6  Gill,  161.  See  Rogers  vs.  Moore^  7  H. 
A  J.  146;  Thomas  vs.  Godfrey,  3  G.  &  J.  142;  Clarke  vs.  Lancaster,  36  Md.  205. 
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then  S.  47  degs.  E.  888  perches,  to  a  bound  white  oak,  then  by  a  straight 
line  to  the  first  bounded  white  oaks  "* — HM^  that  the  first  course  is  to 
be  run  N.  4  degs.  E.  87  perches,  binding  the  same  on  the  River  Patuxent, 
and  all  the  subsequent  courses  are  to  be  run  according  to  the  course  and 
distance,  until  the  course  N.  1  deg.  W.  48  perches. 
So  also  where  a  tract  of  land  is  described  in  a  grant  as  ''  lying  in  the  fork  of 
Patuxent  River,  beginning  at  a  bounded  white  oak  standing  near  the 
head  of  a  branch,  running  from  the  said  branch  S.  W.  by  W.   180 
perches  to  a  bounded  red  oak  standing  on  the  E.  side  of  the  W.  great 
branch  of  the  said  river,  then  bounding  on  the  said  great  branch, 
running  W.  N.  W.  40  perches,  then  W.  S.  W.  28  perches,  then''  (sundry 
courses)  ^'  then  N.  and  by  E.  16  perches  to  a  bounded  beech  standing  by 
the  said  branch,  then  into  the  woods  N.  E.   by  N.  220  perches  to  a 
bounded  red  oak,''  &c. — Hdd^  that  the  true  construction  of  the  grant  is 
to  bind  on  the  Patuxent  River  from  the  second  boundary,  (admitted  to  be 
standing  by  the  east  side  of  the  western  great  branch  of  the  said  river,) 
the  several  courses  mentioned  in  the  grant,  to  the  bounded    beech 
standing  by  the  said  great  branch;  and  that  if  there  was  no  satisfactory 
proof  of  the  beech,  or  the  place  where  it  stood,  then  the  course  N.  and 
by  E.  16  ps.  must  terminate  by  the  great  branch.     (Note. ) 
A  deputy  surveyor  has  no  authority  to  survey  lands  lying  in  another  county, 
and  on  the  return  of  his  certificate  of  such  survey,  a  grant,  on  a  caveat, 
would  be  refused.    But  if  a  grant  was  obtained,  and  no  fraud  practised 
in  the  obtention  of  it,  it  will  operate  to  pass  the  land,  (a) 
Where  there  are  confiicting  grants  and  interfering  locations  of  the  lands  of 
A.  and  B.  and  the  part  of  the  land  claimed  by  A.  is  within  the  lines  of 
the  grant  to  B.  and  A.  and  those  under  whom  he  claimed,  had  been  in 
possession,  and  used  and  occupied  the  part  so  claimed  by  him  for  up- 
wards of  100  years,  the  Court  will  not  direct  the  jury  to  presume  a  deed 
from  the  grantee,  under  whom  B.  claimed,  to  the  grantee  under  whom 
A.  claimed,  for  the  part  thus  claimed,  or  that  there  had  been  an  actual 
ouster  of  such  part.    But  if  A.  and  those  under  whom  he  claimed,  were 
in  the  adversary,  uninterrupted,  and  exclusive  possession,  by  enclosure, 
of  the  land  in  dispute,  for  20  years,  that  in  such  case  B.  will  be  barred 
by  the  Act  of  Limitations,  (b) 
A  devise  of  a  tract  of  land  by  name,  and  described  as  lying  in  Baltimore 
County,  passed    the  whole  tract,  though  part  of   it  lay  in  another 
county,  (c) 
If  the  grantor  in  a  deed  is  in  possession  of  part  of  the  tract  of  land  con~ 
veyed,  that  possession  will  extend  to  the  whole  tract,  unless  there  had 
been  an  adversary,  uninterrupted,  and  exclusive  possession,  by  enclo- 
sures, of  a  part  of  the  land,  by  some  other  person,  for  20  years  prior  to 
the  execution  of  such  deed,  (d) 


(a)  Approved  in  Armstrong  vs.  Percy,  34  Md.  480;  See  Cook  vs.  Carroll^  6 
Md.  104. 

(b)  Approved  in  Hogan  vs.  Kurtz,  94  U.  S.  776.    See  Clieney  vs.  Ringgold^ 
2  H.  &  J.  75;  Hammond  vs.  Warfleld,  Ibid,  130:  Hoye  vs.  Swan,  5  Md.   246; 
Gittin-gsvs.  Moale,  21  Md.  135;  Beatty  vs.  Mason,  ^0  Md.  414;  Rev.  Code, 
Art.  64,  sec.  20. 

(c)  So  held  in  Dorsey  vs.  Hammond,  1  H.  &  J.  126.    Cf.  Adams  vs.  Morrow, 
42  Md.  441. 

id)  See  Davidson  vs.  Beatty,  3  H.  &  McH.  814;  Hall  vs.  Qittings,  2  H.  &  J. 
97,  note  (b). 
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Appeal  from  a  judgment  rendered  in  Anne  Arundel  County 
Court  in  action  of  ejectment  brought  to  recover  two  tracts  of  land 
ODe called  Dorsey's  Search,  (the  original  survey,)  and  Dorsey's  Search^ 
(the  resiirvey  thereon,)  lying  in  Anne  Arundel  County.  The  defend- 
ant in  the  Court,  below,  (now  appellant,)  took  defence  for  a  tract  of 
*  land  called  Dryer's  Inheritance,  as  located  upon  the  plots  o^^ 
made  in  the  cause.  ^4:0 

!•  At  the  trial,  the  plaintiff,  (now  appellee,)  read  in  evidence  a 
certificate  and  grant  of  the  tract  of  land  called  Dorsey's  Search, 
sorveyed  by  the  surveyor  of  Anne  Arundel  County,  for  John  Dor- 
sej;  on  the  6th  of  December,  1694,  and  granted  to  him  on  the  26th 
of  March,  1696,  stating  the  said  tract  as  "lyiug  at  Elk  Eidge,  begin- 
DiDg  at  three  bounded  white  oaks  standing  by  Patuxent  Eiver,  and 
ranniDg  and  bounding  on  the  said  river  N.  4^  E.  87  perches,  then  N. 
62^  E.  50  perches,  then,"  &c.  [sundry  courses,]  "  then  N.  1°  W.  48 
perches  to  a  bound  white  oak  by  the  river,  then  S.  47°  E.  388  perches 
to  a  bound  white  oak,  then  by  a  straight  line  to  the  first  bounded 
white  oaks,  containing,  and  now  l^id  out  for  479  acres  of  land,"  &c. 
He  also  offered  evidence,  that  John  Dorsey,  the  grantee,  entered 
apoD  the  said  land  in  virtue  of  the  said  grant,  had  a  plantation 
thereon,  and  died  in  the  year  1714,  having  by  his  will,  dated  the 
26th  of  November,  1714,  among  other  things,  devised  as  follows,  viz. 
*'  I  give  and  bequeath  unto  my  grandson,  John  Dorsey,  son  of  my 
sou  Edward  Dorsey,  deceased,  my  Patuxent  plantation,  and  the  land 
thereunto  adjoining,  called    Dorsey's  Search,   lying   in  Baltimore 
Coanty,  to  hold  to  him  during  his  natural  life ;  and  from  and  after 
his  decease,  then  I  give,  devise,  and  bequeath  my  aforesaid  land  and 
plantation,  given  him  as  aforesaid,  unto  the  heirs  of  the  body  of  my 
said  grandson  John  Dorsey,  to  be  begotten,  forever ;  and  for  want  of 
such  heirs,  then,"  &c.     He  then  offered  evidence  that  the  last 
named  John  Dorsey  entered  on  the  said  land,  and  on  the  27th  of 
March,  1723,  resurveyed  the  same  by  the  surveyor  of  Baltimore 
County,  and  obtained  a  certificate  thereon,  also  called  Dorsey's 
Search,  on  which  he  obtained  a  grant  dated  the  10th  of  June,  1734, 
"  tor  all  that  tract  or  parcel  of  land  called  Dorsey's  Search,  with  its 
vacancy  added,  lying  and  being  formerly  in  Baltimore,  but  now  in 
Anne  Arundel  County  aforesaid,  on  Elk  Eidge,  and  on  the  east  side 
of  Patuxent  Eiver,  beginning  at  three  bounded  white  oaks,  (being 
the  third  boundary  of  the  land  called  Long  Eeach,)  standing  near 
the  aforesaid  river  side,  said  trees  being  the  original  beginning  trees 
of  the  said  Dorsey's  Search,  and  running  thence  up  and  with  the 
said  river,  N.  i?  E.  124  perches,  thence,"  &c.  [sundry  *  courses,]   ^  ^  ,y 
"to  a  parcel  of  land  called  Dryer's  Inheritance,  thence  with   '•■*■ 
said  land  N.  9°  E.  185  perches,  thence,"  &c.   [two  courses,]  **  to  an 
original  bounded  white  oak  of  Dorsey's  Search,  thence  S.  47°  E.  4;i2 
perches,  to  the  land  called  Long  Eeach,  thence  with  the  said  land  to 
the  aforesaid  three  bounded  white  oaks,  containing  and  now  laid  out 
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for  750  acres  of  land  more  or  less."    He  also  oflFered  evidence  to 
prove,  that  John  Dorsey,  the  devisee,  entered  upon  Dorset's  Search, 
{the  resnrvey,)  and  died  seized  thereof,  and  of  Dorsey's  Search,  (the 
original,)  in  the  year  1761,  having  by  his  will,  dated  the  15th  of 
June,  1761,  devised  unto  his  son  Benjamin  Dorsey,  and  his  heirs, 
"  all  the  land  taken  by  warrant  of  resurvey  adjoining  to  Dorsey's 
Search."    The  plaintiff  then,  to  prove  that  the  said  tracts  of  land, 
both  the  original  and  resurvey,  did  run  and  lie  both  on  the  east  and 
west  side  of  Patuxent  Kiver,  offered  in  evidence  the  original  certifi- 
cate of  the  resurvey  on  Dorsey's  Search,  made  for  the  party  as  afore- 
said.   He  then  offered  evidence  that  Dorsey's  Search,  the  original^ 
descended,  on  the  death  of  John  Dorsey,  the  devisee  aforesaid,  to 
Ely  Dorsey  his  heir  in  tail,  who  entered  thereon  and  was  possessed 
thereof,  and  that  he  and  John  C.  Dorse^^,  his  eldest  son,  on  the  26th 
of  September,   1777,   conveyed  Dorsey's  Search,   the  original,  to 
Joseph  Howard;  and  that  Howard  afterwards,  on  the  succeeding 
day,  reconveyed  the  same  land  to  Ely  Dorsey ;  and  that  Ely  Dorsey, 
died  in  the  year  1794,  having  by  his  will  dated  the  22d  of  October, 
1789,  devised  to  his  executrix,  (Deborah  Dorsey,)  for  the  purpose  of 
selling  the  same,  the  tract  of  land  called  Dorsey's  Search,  the  same 
to  be  sold  at  public  vendue  to  the  highest  bidder,  after  notice,  &c. 
and  the  money  arising  from  the  sale  to  be  equally  divided  between 
the  children  of  his  two  daughters,  &c.    That  Deborah  Dorsey  en- 
tered upon  the  said  lands,  and  by  virtue  and  in  pursuance  of  the 
powers  given  to  her  by  the  said  will,  sold  and  conveyed  the  said 
lands  to  Eichard  Eidgely,  by  deed  bearing  date  the  15th  of  March, 
1796.    That  Eichard  Eidgely  entered  upon  the  said  land,  and  by 
his  deed  dated  the  16th  of  March,  1796,  conveyed  the  same  to 
Daniel  Dorsey  by  way  of  mortgage.    The  plaintiff  then  offered  evi- 
dence, that  Benjamin  Dorsey  above  named,  in  virtue  of  the  wiU  of 
his  father,  entered  into  the  land  called.Dorsey's  Search,  the  resurvey, 
and  on  the  13th  of  September,  1774,  conveyed  the  same  to  Eleanor 
.  ^  •  Dorsey,  wife  of  Samuel  Dorsey,  and  that  she  and  her  hus- 
"^^^  band  entered  thereon ;  that  the  said  Eleanor  survived  her  hus- 
band, and  after  his  death  conveyed  the  said  last  mentioned  land  to 
Harry  Woodward  Dorsey,  by  her  deed  bearing  date  the  28th  of 
November,  1794;  and  that  Harry  Woodward  Dorsey  entered  there- 
on, and  conveyed  the  same  to  Eichard  Eidgely,  by  deed  dated  the 
16th  of  x\pril,  1798.    That  Eichard  Eidgely  entered  thereon,  and 
conveyed  the  same  to  Daniel  Dorsey,  by  his  deed  of  mortgage  dat^d 
the  18th  of  April,  1798.    The  plaintiff,  to  prove  that  John  Dorsey, 
the  grantee  of  Dorsey's  Search,  the  original,  and  all  those  claiming 
tender  him,  always  claimed,  possessed  and  used  the  said  land,  accord- 
ing to  the  true  location,  on  both  sides  the  Eiver  Patuxent,  read  in 
evidence,  by  consent,  the  depositions  of  the  said  Benjamin  Dorsey, 
and  Ely  Davis.    The  plaintiff  then  gave  in  evidence  two  deeds  from 
Daniel  Dorsey  to  Eichard  Kidgely,  the  lessor  of  the  plaintiff,  one 
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dated  the  Sth  of  April,  1814,  and  the  other  dated  the  15th  of  August, 
1818,  heiog  releases  of  the  deeds  of  mortgages  hereinbefore  mentioned. 
And  that  Eichard  Eidgely,  the  lessor  of  the  plaintiff,  is  the  same 
Bichard  Eidgely  who  conveyed  Dorsey's  Search,  the  original,  and 
Dorsey's  Search,  the  resurvey,  to  Daniel  Dorsey,  by  deeds  of  mort- 
gage hereinbefore  mentioned ;  and  that  the  said  Eidgely,  from  the 
time  of  the  execution  of  the  deeds  before  mentioned  from  him  to 
Daniel  Dorsey,  has  always  remained  in  the  possession  of  both  of  the 
said  tracts  of  land.    And  he  offered  evidence  that  the  plots,  certifi- 
cates and  explanations,  in  this  cause,  as  there  made  by  the  plaintiff, 
are  correctly  and  truly  located.     Qe  also  read  in  evidence  a  certifi- 
cate of  The  Addition,  surveyed  for  Thomas  Brown  on  the  16th  of 
September,  1707  j  also  a  certificate  of  The  Triangle,  surveyed  for 
Charles  Hammond  the  20th  of  June,  1761 ;  and  also  a  certificate  of 
The  Attempt,  surveyed  for  William  Hammond  the  3d  of  March,  1796. 
The  defendant  then  read  in  evidence  a  certificate  and  grant  of  the 
tract  of  land  called  Dryer's  Inheritance,  surveyed  for  Samuel  Dryer, 
on  the  25th  of  February,  1695,  and  granted  to  him  on  the  10th  of 
March,  1695,  stating  that  tract  as  ^^  lying  on  the  west  side  of  the 
north  branch  of  Patuxent  Eiver,  beginning  at  a  bounded  red  oak 
standing  by  the  said  branch,  it  being  a  bounded  tree  of  Thomas 
Brown's,  and  running  N.  62°  W.  86  perches  to  a  •  bound  I'ed  ^^o 
oak  in  a  branch,  then  X.  6°  W.  362  perches  to  a  bound  white  '•^^ 
oak,  then  N.  66°  E.  120  perches  to  a  bound  white  oak  standing  by 
the  said  river,  then  bounding  on  the  said  river,  running  S.  5° 
£.  270  perches,  then   by  a  straight   line    to  the   first   bounded 
tree,  containing  and  now  laid  out  for  254  acres  of  land,"  &c.    The 
defendant  then  read  in  evidence  certificates  and  grants  of  the  fol- 
lowing tracts  of  land,  viz.     Brown's  Forest,  surveyed  for  Thomas 
Brown,  the  24th  of  February,  1695 ;  Freeborn's  Progress,  surveyed 
for  Thomas  Freeborn,  the  25th  of  October,  1695;  Dorsey's  Search, 
the  original,  and  Dorsey's  Search,  the  resurvey,  before  mentioned ; 
and  also  Hammond's  Inheritance,  surveyed  for  Eezin  Hammond  the 
Ist  of  March,  1796.    And  the  defendant  oftered  in  evidence  the  plots 
and  explanations  in  this  cause,  and  that  the  locations  of  those  re- 
spective tracts  of  land,  as  there  made  by  her,  are  truly  and  correct  y 
made.    She  then  offered  in  evidence,  that  Samuel  Dryer  entered 
upon  Dryer's  Inheritance  under  his  grant,  and  possessed  himself 
thereof;  and  entered  into  a  contract  with  Amos  Garrett  to  convey- 
to  him  the  said  land,  by  bond  dated  the  4th  of  September,  1708. 
And  also  a  deed  from  Dryer,  and  his  wife,  to  Garrett,  dated  the  Sth 
of  September,   1708,  conveying  to  him   the  said  land.    She   also 
offered  in  evidence  a  deed  for  the  said  land  called  Dryer's  Inherit- 
ance, from   William  Woodward,  Mary  Holmes,  and  Elizabeth  Ginn, 
to  Philip  Hammond,  dated  the  30th  of  September,  1736,  which  deed 
recites,  among  other  things,   that   Amoa  Garrett   died   intestate, 
whereby  all  his  real  estate  descended  to  and  vested  in  Mary  Wood- 


204  HAMMOOT)  vs.  RIDGELY.— 5  H.  &  J. 

ward  and  Elizabeth  Ginn,  his  two  surviving  sisters,  as  parceners  or 
tenants. in  common;  that  Mary  is  since  also  dead, having  by  her  will 
devised  unto  William  Woodward  and  Mary  Holmes,  their  heirs  and 
assigns,  all  her  undivided  moiety  of  the  said  real  estate,  &c.  And 
that  the  said  deed  was  duly  executed  by  the  said  grantees  to  the 
said  Hammond ;  and  that  the  recitals  in  the  said  deed  were  true. 
The  defendant  then  offered  in  evidence,  that  Philip  Hammond,  by 
virtue  of  the  said  deed,  entered  into  Dryer's  Inheritance,  and  by 
his  will,  dated  the  6th  of  June,  1754,  he  devised  the  said  tract  of 
land,  amongst  others,  to  his  six  sons  Charles,  John,  Philip,  Denton, 
Bezin  and  Matthias,  and  their  heirs,  as  tenants  in  common ;  and 
that  on  the  20th  of  May,  1760,  the  devisees  in  the  said  will  having 
o  (in  ®^^^®^  upon  •  and  become  seized  of  the  lands  devised  to 
'•^^  them  by  the  said  will,  as  tenants  in  common,  the  said  Charles, 
John,  Philip,  Denton,  and  Matthias,  conveyed  all  their  right,  &c.  in 
the  said  land,  to  the  said  Bezin  Hammond,  by  several  deeds,  that  by 
Charles  bearing  date  the  28th  of  July,  1773 ;  that  by  John  on  the 
24th  of  March,  1772,-  that  by  Philip  and  Denton  on  the  18th  of  Jan- 
uary, 1774,  and  that  by  Matthias  on  the  21st  of  April,  1777.  And 
gave  in  evidence  that  the  defendant  is  entitled  to  Dryer's  Inheritance 
and  Hammond's  Inheritance,  under  the  said  Bezin  Hammond,  who 
is  dead. 

The  plaintiff  and  defendant  both  offered  in  evidence  sundry  other 
matters  and  things,  but  as  they  were  not  taken  into  consideration 
by  the  Court  in  deciding  the  questions  which  arose  in  the  case,  they 
are  omitted.  The  defendant  also  offered  in  evidence  the  record  of 
proceedings  in  an  action  of  ejectment  brought  in  the  late  General 
Court  by  Daniel  Dorsey's  lessee  against  Bezin  Hammond,  and  the 
judgment  therein.  [The  evidence  offered  in  that  action  was  similar 
to  that  offered  in  this  action,  but  much  of  which  is  omitted  here, 
and  also  in  the  report  of  that  case  in  1  Harris  and  Johnson's  ReportSj 
190,  in  which  said  action  the  jury  found  a  verdict  for  the  plaintiff, 
and  a  judgment  was  rendered  for  him  at  October  Term,  1801 ;  and 
from  which  judgment  the  defendant  therein,  appealed  to  the  Court 
of  Appeals.]  The  defendant  also  offered  in  evidence  the  reconl  of 
the  proceedings  and  judgment  of  the  Court  of  Appeals,  on  an 
appeal  in  that  Court  prosecuted  by  the  said  Bezin  Hammond  against 
the  said  Daniel  Dorsey's  lessee,  and  the  opinion  of  the  Court  of 
Appeals  theieon,  reversing  the  judgment  of  the  General  Court, 
which  had  been  rendered  for  the  plaintiff  in  that  Court,  and  award- 
ing a  procedendo.  [See  1  Harris  and  Johnson,  201.]  The  defendant 
also  gave  in  evidence,  that  notwithstanding  the  deeds  from  Bichard 
Bidgely  to  Daniel  Dorsey,  hereinbefore  mentioned,  the  said  Bidgely 
remained  in  possession  of  the  lands  mentioned  in  the  said  deeds; 
and  that  the  said  action  of  ejectment,  instituted  in  the  General 
Court  in  the  name  of  Daniel  Dorsey's  lessee  against  Bezin  Ham- 
mond, was  instituted  by  the  said  Bidgely,  and  for  his  use,  by  his 
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directions ;  that  it  was  on  the  part  of  the  plaintiff,  conducted  by 
him,  and  under  his  directions;  that  the  lawyers,  who  api>eared  on 
behalf  of  the  plaintiff,  were  employed  by  him,  and  the  expenses  of 
the  said  •  suit  in  the  different  Courts  were  paid  by  him.  The 
defendant  further  offered  in  evidence  the  record  of  proceed-  '•^* 
ings  in  the  said  action  of  ejectment,  by  Daniel  Dorsey's  lessee 
against  Bezin  Hammond,  after  the  judgment  of  the  Court  of  Ap- 
peals, under  the  procedendo  in  that  cause,  wherein,  on  a  new  trial 
thereof,  the  jury  gave  their  verdict  for  the  defendant  therein,  and  a 
judgment  was  rendered  thereon  at  October  Term,  1804.  [See  1 
Harris  and  Johnson^  202.]  The  defendant  further  offered  in  evidence, 
that  the  grantees,  devisees,  and  alienees  of  Dorsey's  Search,  the 
original,  and  Dorsey's  Search,  the  resur\"ey,  only  actually  entered 
respectively  by  virtue  of  the  respective  grants,  wills  and  deeds, 
upon  the  said  laud,  situate  on  the  east  side  of  the  Eiver  Patuxent, 
and  that  all  the  land  on  the  west  side  of  Patuxent,  contained 
within  the  limits  of  Dryer's  Inheritance,  according  to  the  first 
location  thereof  made  by  the  defendant,  was,  long  before  the 
resurvey  of  Dorsey's  Search,  entered  upon  by  Samuel  Dryer,  and 
held  and  possessed,  used,  and  occupied  by  him,  and  that  the  same 
hath  ever  since  been  held,  possessed,  used  and  occupied,  exclu- 
sively by  the  said  Dryer,  and  those  holding  under  him,  claim- 
ing the  same  as  their  property  and  right ;  and  that  the  locations 
made  on  the  plots  by  the  defendant,  where  they  differ  from  the  loca- 
tions of  the  plaintiff,  are  correct.  The  plaintiff  then  prayed  the 
opinion  of  the  Court,  and  their  direction  to  the  jury,  that  the  true 
construction  of  the  grant  of  Dryer's  Inheritance  is  to  run  the  fourth 
line  thereof  binding  on  Patuxent  Eiver,  from  the  boundary  admitted 
by  the  parties  marked  on  the  plots  at  the  figures  14  and  15,  and 
from  the  point  on  the  river  where  the  jury  shall  find  the  said  fourth 
line  to  terminate,  to  run  a  straight  hue  to  the  first  bounded  tree  of 
Dryer's  Inheritance  marked  on  the  plots  at  the  figures  53.  The 
defendant  thereupon  objected,  that  the  Court  could  not,  consistently 
with  their  duty,  give  the  opinion  prayed  for,  because  the  Court  of 
Appeals  had  heretofore  given  an  opinion  upon  the  same  question 
arising  on  the  same  location  of  the  said  certificate  and  grant  of 
Dryer's  Inheritance,  and  on  solemn  argument  had  adjudged,  that 
expressions  of  the  said  certificate  and  grant  are  doubtful  and  uncer- 
tain, and  that  it  is  the  province  of  the  jury  to  determine  upon  such 
evidence  as  might  be  offered  to  them,  whether  the  said  tract  shall 
bind  •  on  the  last  line  with  the  river  or  not ;  which  opinion  and 
judgment  of  the  Court  of  Appeals  remains  in  full  force,  and  ^^^ 
has  never  been  reversed  or  overruled,  and  consequently,  the  defend- 
ant contends,  is  binding  on. this  Court,  as  an  inferior  tribunal  in  all 
ca.ses  where  this  question  can  occur,  but  particularly  in  the  present 
case,  which  is  between  the  defendant,  who  claims  under  Eezin  Uam- 
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mond,  the  defendant  in  that  canse,  and  Eichard  Eidgely,  for  whose 
use  that  suit  was  not  only  stated  on  the  record  to  be  brought,  but 
wa«  actually  instituted  and  prosecuted.  And  the  defendant  gave 
in  evidence  to  the  Court,  that  although  deeds  had  been  executed  by 
Eidgely  to  Dorsey,  as  in  the  said  record,  yet  that  Eidgely  remained 
in  possession  of  the  lands  mentioned  in  the  said  deeds,  and  that  the 
said  suit  was  commenced  and  conducted  by  his  directions;  that  he 
employed  and  paid  counsel  for  the  plaintiff;  entered  into  agreements 
with  the  defendant,  as  the  person  actually  interested,  and  the  real 
plaintiff,  although'Daniel  Dorsey's  lessee  was  the  nominal  plaintiff, 
and  that  he  paid  not  only  the  defendant's  costs  of  the  said  action, 
as  being  answerable  to  the  defendant  for  them,  but  also  the  fees 
which  accrued  against  the  plaintiff*  therein.  Whei^efore  the  defend- 
ant prayed  the  opinion  of  the  Court,  whether  they  were  not  con- 
cluded by  the  judgment  of  the  Court  of  Appeals  from  giving  the 
directions  as  prayed.  The  defendant  also  objected  to  the  Court's 
giving  the  opinion  as  prayed  by  the  plaintiff,  because  the  same  was 
not  warranted  by  the  grant  of  Dryer's  Inheritance,  which  was  in 
truth  doubtful  and  uncertain,  as  to  whether  that  tract  should  be 
bounded  on  the  last  line  by  the  river,  which  must  be  decided  by  the 
jury  on  evidence  to  be  offered  to  them ;  and  the  defendant  offered 
to  prove,  that  it  was  the  intention  of  the  parties  that  the  said  tract 
should  so  bind  by  the  river;  and  for  that  pur|K)se,  to  prove,  that  in  a 
great  number  of  surveys  made  by  Eichard  Beard,  the  surveyor  who 
made  the  survey  of  Dryer's  Inheritance,  he  has  used  similar  expres- 
sions, where  it  is  notorious  they  were  intended  to  bind  all  their  river 
courses  by  the  water,  and  where  they  have  been  admitted,  or  decided 
judicially,  that  they  ought  so  to  be  located.  That  Dryer  entered 
upon  the  said  survey,  claimed  it  as  binding  with  the  river,  built  his 
house  at  figures  103  on  the  plots,  more  than  100  years  past  made  his 
improvements  between  the  home  line  and  the  river;  used  and  occu- 
pied all  the  land  between  the  fourth  and  fifth  lines,  and  the  river^ 
claimed  as  his  property  and  •  right;  and  that  he,  and  those 
4o9  claiming  under  him,  have  ever  since  so  used,  occupied,  held^ 
possessed  and  claimed.  That  the  original  grantee  of  Dorsey's 
Search,  the  original,  never  entered  upon,  held,  ocxjupied  or  claimed^ 
any  part  of  the  land  on  the  west  side  of  the  river,  but  acknowledged^ 
that  that  survey  did  not  include  any  land  on  the  west  side  of  the 
said  river;  that  the  grantee  of  Dorsey's  Search,  the  resurvey, 
neither  held  nor  claimed  any  land  on  the  we^st  side  of  the  said  river; 
and  that  no  person  claiming  under  the  said  grantees,  or  either  of 
them,  ever  held  or  ]K>ssessed  any  land  on  the  west  side  of  the  said 
river,  or  pretended  to  claim  any  land  on  the  west  side  until  more 
than  thirty  years  after  the  said  resurvey  was  made.  The  defendant 
then  referred  to  the  record  and  decision  made  by  this  Court  in  the 
suit  of  Charles  Duvall  against  Nathan  Jones,  and  the  plots  and 
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explanations  in  that  cause,  and  the  certificate  and  grant  of  Eobin 
Hood's  Forest,  there  located,  (a) 

•Chase,  C.J.  The  Court  are  of  opinion,  that  between  o^j^ 
the  same  parties  and  those  claiming  under  them,  the  judg-  '••^'* 
ment  of  the  Court  of  Appeals  on  the  same  question  of  law  is  con- 
clusive. But  Richard  Ridgely,  the  lessor  of  the  plaintiff  in  the 
present  suit,  was  not  a  party  in  the  former  suit  of  Daniel  Dorsey's 
lessee  against  Rezin  Hammond.  It  having  been  entered  on  the 
(locket  for  the  use  of  Richard  Ridgely,  does  not  make  him  the  party. 
The  legal  estate  vested  in  Daniel  Dorsey,  the  mortgagee,  under  the 
mortgage  from  Richard  Ridgely.  On  payment  of  the  mortgage 
money,  and  executing  the  release  from  Daniel  Dorsey  to  Richard 
Ridgely,  he  was  in  of  his  former  estate  by  a  title  paramount  to  that 


(a)  The  case  here  referred  to,  was  an  action  of  trespass  quare  clausum 
f regit,  heing  a  tract  of  land  called  Bobin  Hood's  Retreat.  The  defendant 
took  defence  upon  plots  made  in  the  cause  for  a  tract  of  land  called  Robin 
Hood's  Forest,  as  covering  the  land  on  which  the  trespass  was  alleged  to 
have  been  committed.  At  the  trial  of  the  cause  at  April  Term.  1818,  the 
defendant  read  in  evidence  the  grant  of  Robin  Hood's  Forest,  in  which  that 
tract  is  stated  as  'Mying  in  the  fork  of  Patuxent  River,  beginning  at  a 
bounded  white  oak  standing  near  the  head  of  a  branch,  running  from  the 
said  branch  S.  W.  by  W.  180  perches,  to  a  bounded  red  oak  standing  on  the 
east  side  of  the  west  great  branch  of  the  said  river,  then  bounding  on  the 
said  great  branch  running  W.  N.  W.  40  perches,  then  W.  S.  W.  28  perches, 
then,"'*  &c.  &c.  '^  then  N.  and  by  E.  16  perches  to  a  bounded  beech  standing 
by  the  said  great  branch,  then  into  the  woods  N.  £.  by  N.  220  perches  to  a 
bounded  red  oak,-'  &c.  And  prayed  the  opinion  of  the  Court,  and  their 
direction  to  the  jury,  that  in  locating  the  second  line  of  Robin  Hood's  Forest, 
they  must  run  the  same  from  the  boundary,  (admitted  by  both  parties,) 
marked  on  the  plots  at  the  letter  E,  binding  on  the  said  branch  of  Patuxent 
River,  and  then  from  the  end  thereof,  run  the  thirty-two  following  lines,  course 
and  distance,  independently  of  and  without  regarding  the  preceding  call  in 
the  grant  of  binding  and  running  with  the  said  branch  of  Patuxent  River. 

Chase,  C.  J.  [Kilgour,  A.  J.  concurred,  Ridgely,  A.  J.  did  not  sit.]  The 
Court  are  of  opinion,  that  the  true  construction  of  the  grant  of  Robin  Hood's 
Forest,  is  to  bind  on  the  Patuxent  River  from  the  letter  E  on  the  plots, 
(admitted  to  be  the  second  boundary  standing  by  the  east  side  of  the  western 
great  branch  of  the  said  river,)  the  several  courses  mentioned  in  the  grant, 
to  the  bounded  beech  standing  by  the  said  great  branch.  The  expression  to 
a  bounded  beech  standing  by  the  said  great  branch,  coupled  with  the  next 
expression,  ^'  then  into  the  woods  N.  E.  and  by  N.  220  perches,  to  a  bounded 
red  oak,''  and  both  combined  with  the  words  in  the  first  course,  ''then 
bounding  on  the  said  great  branch  running  W.  N.  W.  40  perches,"  and  it 
appearing  also  by  the  grant,  that  when  the  surveyor  left  the  river,  he  calls 
for  a  tree  at  the  end  of  every  course,  indicate  plainly  the  intention  to  have 
been  to  run  all  the  subsequent  courses  on  the  great  branch  to  the  beech.  If 
there  is  not  satisfactory  proof  of  the  beech,  or  the  place  where  it  stood, 
then  the  course  N,  and  by  E.  16  perches  must  terminate  by  the  great  branch. 

Jdagruder  and  Stephen,  for  the  plaintiff. 

r.  B.  Dorsey  and  Bowie,  for  the  defendant. 
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of  Dauiel  Dorsey.  Richard  Ridgely  had  only  an  equity  of  redemp- 
tion until  the  mortgage  money  was  paid.  No  acts  of  the  mortgagee 
could  affect  his  equitable  right,  or  diminish  his  interest.  A  cestui 
que  trust  canuot  bring  an  ejectment.  The  entry  on  the  docket,  that 
it  was  for  Richard  Ridgely's  use.  cannot  make  him  the  party,  or 
conclude  him  on  the  question  of  law  decided  in  the  case  of  Daniel 
Dorsey's  lessee  against  Rezin  Hammond;  and  his  having  had  the 
conduct  of  the  suit,  because  he  had  the  equity  of  redemption  in  the 
land,  could  not  make  him  the  party  in  con  tern  [)lation  of  law,  or  con- 
clude him  by  the  decision  of  the  Court  of  Appeals  in  the  case  re- 
ferred to. 

It  is  the  unquestionable  right  and  province  of  the  Court  to  decide 
on  the  construction  of  grants,  as  well  as  to  the  thing  granted,  as  to 
the  nature  and  quality  of  the  estate  which  passes  by  it,  except  in 
the  single  instance  of  a  latent  ambiguity. 

The  construction  of  the  grant  is  to  be  made  according  to  the 
intention  of  the  parties,  to  be  collected  from  the  words  and  expres- 
sions contained  in  the  grant,  if  such  intention  is  not  inconsistent 
with  some  rule  or  principle  of  law. 

•In  doubtful  cases,  that  exposition  is  to  be  given  which  is 
Zoo  most  beneficial  for  the  grantee;  and  pursuant  to  that  princi- 
ple, the  preference  was  given  to  calls  originally,  because  generally, 
the  location  by  calls  gave  the  grantee  more  land  than  the  location 
according  to  course  and  distance.  Almost  every  grant  that  has 
calls,  as  well  as  courses  and  distances,  is  susceptible  of  a  double 
location,  because  the  call,  and  the  course  and  distance,  seldom,  if 
ever,  precisely  agree. 

If  the  call  is  imperative  or  peremptory,  in  the  judgment  of  the 
Court,  it  must  be  complied  with,  and  the  course  and  distance  re- 
jected, if  they  do  not  correspond  with  the  call. 

If  the  call  is  not  imperative,  or  cannot  be  proved,  the  location 
must  be  according  to  course  and  distance. 

In  all  ejectments,  in  which  the  controversy  is  about  the  location 
of  the  land,  the  land  must  be  located  according  to  the  different 
views  or  pretentions  of  the  contending  parties,  and  to  support  these 
locations,  the  evidence  is  introduced  on  which  the  qtiestions  of  law 
arise  as  to  the  true  location  of  the  land,  which  must  conform  to  the 
true  exposition  of  the  grant. 

A  latent  ambiguity,  is  an  ambiguity  concealed,  or  not  apparent 
on  the  face  or  inspection  of  the  grant,  but  is  created  by  the  introduc- 
tion of  parol  evidence,  showing  that  the  grantor,  for  instance,  had 
two  tracts  of  land  called  Black  Acre,  the  name  of  the  land  granted : 
parol  evidence  is  admissible  to  show,  for  the  purpose  of  explaining 
and  removing  the  ambiguity,  which  tract  of  land  was  intended  to 
pass,  and  the  finding  of  the  jury  will  give  effect  and  operation  to  the 
grant,  by  ascertaining  which  tract  passed.     In  this  way  the  right  of 
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expoondiDg  the  grant,  hihI  locating  the  land  according  to  such  expo- 
sition, devolves  on  the  jury,  and  is  rightfully  vested  in  them. 

So  in  the  case  of  a  call  for  the  head  of  a  creek  call  Swan  Creek,  and 
there  are  two  creeks' of  that  name;  and  so  if  there  are  two  places 
set  up  as  the  head  of  Swan  Creek — ^the  jury  are  to  determine  in  the 
first  case  according  to  the  evidence,  which  creek  was  intended,  and 
in  the  second,  which  place  is  the  head  of  the  creek. 

So  if  a  tree  is  called  for,  and  there  are  two  trees  set  up  as  the  call ; 
and  so  if  the  line  of  a  tract  of  land  is  called  for,  and  there  are  two 
tracts  of  that  name — the  jury  are  •  to  decide  which  is  the  tree 
intended,  and  which  is  the  tract  of  land  intended,  and  at  what  '•^" 
part  of  the  line  the  intersection  was.  All  these  are  instances  of  a 
latent  ambiguity,  and  of  locations  with  a  double  aspect.  Miuiy  other 
instances  could  be  enumerated,  but  these  will  suffice  to  show  the 
ideas  of  the  Court  of  latent  ambiguity. 

These  principles  and  position  being  laid  down,  which  the  Court 
consider  as  incontrovertible,  will  guide  the  Court  to  a  right  decision 
of  the  question  now  submitted  to  them  by  the  prayer  made  by  the 
Goonsel  for  the  plaintiff,  for  their  direction  to  the  jury,  as  to  the  true 
construction  of  the  grant  of  the  land  called  Dryer's  Inheritance. 

What  is  the  plain  intent  and  meaning  of  the  parties,  to  be  col- 
lected from  the  words  of  the  grant,  "  beginning  at  a  bounded  red 
oak  standing  by  the  said  branch  of  Patuxent  River,  and  running 
N.  &2°  W.  86  ps.  to  a  bounded  red  oak  in  a  branch,  then  N.  6°  W. 
362  ps.  to  a  bounded  white  oak,  'then  N.  66°  E.  120  ps.  to  a  bounded 
white  oak  standing  by  said  river,  then  bounding  on  the  said  river, 
ninning  S.  5°  E.  270  ps.  then  by  a  straight  line  to  the  fii'st  bounded 
treef  The  beginning,  the  first,  second,  third  and  fourth  courses, 
are  all  admitted  as  exhibited  and  delineated  on  the  plots,  and  the 
Pataxent  Eiver,  as  located,  the  place  where  the  fourth  line  termi- 
nates on  the  river,  to  be  found  by  the  jury,  expending  the  number 
of  i)erches  on  the  meanders  of  the  said  river.  The  only  contest  is 
about  the  running  of  the  fifth  and  last  course,  which  closes  the  sur- 
vey, "  then  by  a  straight  line  to  the  first  bounded  tree."  This  expres- 
sion appears  to  be  plain  and  free  from  doubt,  and  every  person  of 
good  anderstanding,  unaccustomed  to  the  subtile  and  refined  reason- 
ings of  ingenious  men  of  the  profession,  would  say,  without  hesita- 
tion, that  the  intention  was  to  run  directly  by  a  straight  line  from 
the  termination  of  the  fourth  line  at  the  river,  to  the  beginning,  and 
not  circuitously  with  the  windings  of  the  river.  Why?  Because  a 
straight  line  is  not  a  crooked  one,  and  a  line  from  one  given  point 
to  another  must  be  a  straight  one;  and  because  the  fifth  course  is 
a  distinct  sentence,  and  because  there  is  no  expression  in  it  that  has 
a  call  for  the  river,  or  any  reference  to  it;  and  because  the  intention 
is  to  collected  from  the  words  of  the  grant,  and  nothing  extrinsic  or 
de  hors  the  grant,  can  be  resorted  to  in  the  construction  of  it,  and 
because  it  is  an  imperative  call  from  the  end  of  the  fourth  line 
U  5  H.  &:  J. 
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•  running  the  said  fourth  line  270  i)erches  with  the  meandera 
"^^  ■  of  the  river,  and  from  thence  to  the  first  bounded  tree,  ad- 
mitted to  be  the  beginning,  by  a  straight  line,  and  because,  if  the 
surveyor  had  intended  to  bind  on  the  river,  he  would  have  said,  then 
with  the  river  to  the  beginning. 

The  Court  are  of  opinion,  that  the  fifth  course,  ^^  then  by  a  straight 
line  to  the  first  bounded  tree,"  admitted  to  be  the  beginning,  excludes 
all  doubt,  is  an  imperative  call,  and  must  be  gratified,  and  must  run 
from  the  termination  of  the  fourth  line,  (the  place  to  be  ascertained 
by  the  jury,)  by  a  straight  line  to  the  beginning,  and  not  with  the 
windings  and  meanders  of  the  river,  but  binding  on  the  said  straight 
line.    The  defendant  excepted. 

2.  The  phiintifi*  then  prayed  the  opinion  of  the  Court,  and  their 
direction  to  the  jury,  that  according  to  the  true  construction  of  the 
grant  of  Dorsey's  Search,  (the  original,)  the  first  line  thereof  in  to 
be  located  binding  on  the  Patuxent  Eiver,  and  all  the  subsequent 
courses  are  to  be  run  according  to  their  course  and  distance,  until  yea 
come  to  the  N.  1°  W.  48  perches  course.  But  the  defendant  objected  • 
to  the  Court's  giving  the  direction  as  prayed  for ;  and  prayed  the 
opinion  of  the  Court,  and  their  direction  to  the  jury,  that  according  to 
the  true  grammatical  construction  and  evident  meaning  of  the  expres- 
sions used  in  the  grant  of  Dorsey's  Search,  the  original,  that  tract, 
from  its  beginning  at  figures  90,  to  its  second  boundary  at  figures 
91,  ought  to  bind^  on  the  said  river,  and  not  extend  over  the  river 
to  the  westward  thereof,  so  as  to  include  any  land  on  the  west  side 
thereof;  and  that  the  expressions,  ^^and  bounding  on  the  said  river,'^ 
were  not  in  construction  to  be  confined  to  the  first  course,  but  re- 
lated (o  the  whole  of  the  courses  mentioned,  which  are  stated  to  be 
run  from  the  beginning  to  the  second  tree  by  the  river  side.  And 
further  prayed  the  opinion  of  the  Court,  and  their  direction  to  the 
jury,  that  it  appearing  from  the  evidence  that  the  plaintiff  and 
defendant  agree  as  to  the  location  of  the  Eiver  Patuxent,  and  of  the 
beginning  of  Dorsey's  Search,  the  original,  at  the  figures  90,  also 
of  the  next  boundary  called  for  in  the  grant  at  the  figures  91,  and 
only  difier  as  to  the  manner  in  which  the  said  tract  ought  to  run 
and  bind  from  the  beginning  at  90,  to  where  the  other  boundary 
stood  at  91;  that  from  the  grant  itself  it  cannot  be  known,  whether 
^  a  *  location  of  the  said  tract,  running  and  bounding  from  the 
'^^^  beginning  at  90  to  the  boundary  at  91,  according  to  the 
courses  and  distances  expressed  in  the  grant,  will  difier  from  a  loca- 
tion binding  on  the  said  river  from  the  one  boundary  to  the  other, 
but  that  this  difference  can  only  be  discovered  by  extrinsic  e\idence. 
That  the  clause  in  the  grant,  describing  how  the  land  is  to  nin  from 
the  beginning  to  that  boundary,  which  is  in  the  following  words, 
to  wit,  "  and  running  and  bounding  on  the  said  river  N.  4°  E.  87 
perches,  then  N.  62°  E.  50  perches,  then  N.  21°  E.  107  perches,  then 
N.  8°  E.  62  perches,  then  X.  20°  W.  45  i)erches,  then  N.  37°  E.  40 
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perches,  then  N.  26°  W.  32  perches,  then  N.  1°  W.  48  porches  to  a 
bounded  white  oak  by  the  nver,''  may  mean,  and  can  be  construed 
according  to  their  true  and  grammatical  construction,  that  these 
courses  and  distances  should  be  run  from  one  boundary  to  the  other, 
bat  that  the  land  should  bind  with  the  course  of  the  river  from  the  one 
to  the  other.  That  this  clause  is  elliptical,  and  the  expressions  ^^  run- 
ning and  binding  with  the  river,"  may  be  understood  and  supplied 
before  each  of  the  courses  there  mentioned.  That  the  expressions 
^binding  with  the  river,"  though  placed  in  the  beginning  of  this 
ciaase  before  the  first  course,  yet  the  clause  may  be  construed  in  the 
same  manner,  and  may  have  the  same  meaning,  as  if  those  words 
had  been  placed  at  the  end  of  that  clause  after  the  last  course,  and 
that  there  is  nothing  on  the  face  of  the  grant  which  proves  that  such 
was  not  the  meaning  of  the  parties. 

Chase,  C.  J.  The  Court,  upon  the  prayers  submitted  to  them, 
direct  the  jury,  that  although  plots  are  necessary  to  show  the  posi- 
tion of  the  land,  and  the  calls  referred  to  in  the  grant,  and  evidence 
out  of  the  grant  is  necessary  to  show  their  respective  situations,  yet 
not  to  aid  in  the  construction  of  the  grant,  except  in  the  case  of  a 
latent  ambiguity.  That  the  true  construction  of  the  grant  of  Dor- 
sej's  Search,  according  to  the  words  and  expressions  therein,  is  to 
ran  the  first  course  N".  4°  E.  87  perches  binding  on  the  river,  and  all 
the  subsequent  courses  according  to  the  course  and  distance,  until 
yoQ  come  to  the  X.  1°  W.  48  perches. 

This  constiiiction  is  conformable  to  the  plain  meaning  of  the 
words,  and  gratifies  every  part  of  the  grant,  and  is  *  pursuant  ^  so 
to  the  intention  of  the  surveyor,  to  be  collected  from  the  words  '^^^ 
he  has  used.  The  construction  contended  for  rejects  all  the  courses 
subsequent  to  the  first,  and  cannot  be  admitted,  there  being  no  call 
or  binding  expression  in  either  of  the  courses. 

The  grant  of  Bobin  Hood's  Forest  differs  from  the  grant  of  Dor- 
sey's  Search ;  the  words,  "  then  into  the  woods,  N.  E.  and  by  N.  220 
perches  to  a  bounded  red  oak,"  are  omitted  in  Dorsey's  Search,  nor 
are  wonls  of  similar  import  inserted.  That  expression,  combined 
with  the  other  circumstances  mentioned,  in  the  opinion  of  the  Court, 
in  the  case  of  Charles  Duvall  against  Xathan  Jones,  indicated  the 
intention  of  the  surveyor  to  make  the  great  branch  of  Patuxent 
Biver  the  boundary  from  the  second  boundary  at  the  letter  E  to  the 
beech,  because  an  intention  was  manifested  by  all  the  expressions 
and  circumstances  before  alluded  to,  and  contained  in  the  grant,  not 
to  depart  from  the  river  until  the  surveyor  came  to  the  beech,  and 
80  contended  by  the  counsel.  The  Court  decided  on  the  words  of 
the  grant,  and  did  not  resort  to  extraneous  circumstances.  Keject 
that  expression,  and  the  decision  of  the  Court  would  have  been  dif- 
ferent. 
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It  ha8  been  contended  in  the  case  of  Dorsey's  Search,  that  the 
words  "running  and  bounding,"  ought  to  be  supplied  and  made 
adjuncts  or  adherent  to  every  distinct  course,  and  that  such  is  the 
grammatical  construction.  1  admit  it  as  to  the  word  running,  but 
not  as  to  the  word  bounding.  The  word  running  is  necessarily  im- 
plied, because  the  surveyor  could  not  locate  the  lines  without  run- 
ning according  to  course  and  distance  or  calls,  but  bounding  is  not 
a  necessary  implication,  nor  is  it  the  grammatical  construction  in 
this  case  to  unite  it  to  every  subsequent  course,  because,  as  a  figui-e 
of  rhetoric,  it  oughfc  not  to  make  the  surveyor  certify  what  is  not 
consistent  with  truth,  and  therefore  it  ought  not  to  be  supplied. 
The  first  course  of  Dorsey's  Search  is,  '^  running  and  bounding  on 
the  said  river,"  about  which  there  is  no  dispute.  The  second  course 
is  N.  62°  E.  50  perches,  which  is  the  course  running  almost  directly 
from  the  river.  If  the  surveyor  does  certify  what  is  not  true,  by 
certifying  course  and  distance  and  calls,  and  they  do  not  agree,  that 
is  his  own  act;  but  he  ought  not  to  be  made  to  certify  what  is  not 
true  by  implication.  It  has  been  contended,  that  the  word  then  is 
•  a  copulative,  and  makes  every  course  bind  on  the  river.  It 
4oO  means  " afterwards,"  " immediately  afterwards"  or  "at  that 
time,"  and  such  is  its  meaning  in  all  surveys ;  that  is,  as  soon  as  the 
surveyor  came  to  the  termination  of  one  line  he  commenced  running 
the  next. 

I  have  pronounced  my  opinion  of  that  which  I  consider  the  true 
construction  of  Dorsey^s  Search.  If  I  am  mistaken,  I  derive  gi'eat 
satisfaction  from  knowing  my  errors  will  be  corrected  by  a  suiierior 
tribunal.  I  can  truly  say  I  have  taken  pains  to  form  a  right  judg- 
ment.   The  defendant  excepted. 

3.  The  defendant  then  proved  by  the  plots  and  explanations,  and 
by  the  surveyor  who  made  them  out,  that  the  line  from  the  figures 
90,  the  beginning  of  Dorsey's  Search,  (the  original,)  to  the  figures 
57,  marked  on  said  plots  by  the  river  side,  is  S.  65°  15^  W.  15J 
perches  in  length,  and  that  the  figures  56  stand  where  87  perches 
terminates,  iiinning  the  same  from  the  figures  57,  by  and  with  the 
meanders  of  the  river,  and  expending  them  on  the  meanders,  instead 
of  running  a  straight  line  of  87  perches  in  length  from  the  figures 
90.  That  the  course  and  distance  from  the  figures  90  to  the  red 
figure  1,  by  the  side  of  the  river,  is  N.  35°  W.  25  perches,  and  that 
Dorsey's  Search  is  located  to  red  figure  2  by  running  62  i)erches 
from  the  red  figure  1,  binding  them  on  and  with  the  meanders  of  the 
river  and  expending  them  on  the  meanders,  and  not  by  running  a 
straight  line  of  87  perches,  either  from  red  figure  1  or  from  figures 
90.  And  also  that  from  figures  90  to  the  red  figure  4  by  the  river 
side,  the  line  is  N.  1°  15^  W.  136  perches.  And  further  proved,  that 
the  plaintiff"  has  located  the  fourth  line  of  Dryer's  Inheritance  by 
running  it  from  the  post  at  figures  14  and  15,  and  running  the  270 
perches  by  and  with  the  meanders  of  the  said  river,  and  expending 
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them  on  said  meanders,  and  thus  terminating  them  at  the  iigures  58 
by  the  river  side,  instead  of  running  a  straight  line  of  270  perches 
in  length  to  the  river  side.  The  *  defendant  then  prayed  the  ^  - 
Court  to  direct  the  jurj^,  that  the  locations  made  by  the  plain-  '•^* 
tiff  of  Dorsey's  Search,  the  original,  as  located  on  the  plots,  are  not 
either  of  them  warranted  by,  or  agreeable  to  the  true  meaning  of 
the  grant  of  that  tract.  And  also  that  the  locations  of  Dryer's 
Inheritance  made  by  the  plaintiff  on  the  plots,  are  not  either  of  them 
warranted  by,  nor  agreeable  to  the  meaning  of  the  grant  of  Dryer's 
Inheritance. 

Chase,  C.  J.  The  Court  are  of  opinion,  that  the  true  construc- 
tion of  the  grant  of  Dorsey's  Search,  according  to  the  words  and 
expressions  therein,  is  to  run  from  the  beginning  to  the  nearest  part 
of  Patuxent  River,  to  be  ascei*tained  by  the  jury  according  to  the 
evidence,  and  from  thence  N.  4P  B.  87  perches  with  the  meanders  of 
the  river,  expending  the  number  of  perches  on  the  same,  and  from 
thence  the  subsequent  courses  according  to  the  course  and  distance, 
(the  jary  making  such  allowance  for  the  variation  of  the  compass  as 
may  accord  with  the  evidence,)  until  you  come  to  the  course  N.  1° 
W.  48  perches,  then  N.  1°  W.  48  perches  to  a  bounded  white  oak  by 
the  river,  then  S.  47^  E.  388  perches  to  a  bounded  white  oak,  (the 
two  last  oaks  admitted  by  the  parties,)  then  by  a  straight  line  to  the 
first  bounded  white  oaks. 

And  the  Court  are  also  of  opinion,  that  the  true  construction  of 
the  grant  of  Dryer's  Inheritance  is  to  run  from  the  beginning,  ad- 
mitted by  the  parties,  N.  62°  W.  86  perches  to  a  bounded  red  oak  in 
a  branch,  then  N.  6°  W.  362  perches  to  a  bounded  white  oak,  then 
X.  66°  E.  120  perches  to  a  bound  white  oak  standing  by  the  river, 
then  to  the  nearest  part  of  the  river,  to  be  ascertained  by  the  jury 
according  to  evidence,  then  bounding  on  the  river  and  running  with 
the  meanders  thereof,  S.  5°  E.  270  perches,  then  by  a  straight  line 
to  the  first  bounded  tree  binding  on  said  straight  line.  The  defend- 
ant excepted. 

4.  The  defendant  then  offered  in  evidence  an  agreement  entered 
into  in  this  cause,  stating  that  when  Dorsey's  Search,  the  resurvey, 
was  made,  and  for  some  time  before,  and  thereafter  until  1726,  the 
River  Patuxent  was  the  boundary  between  Baltimore  and  Anne  Arun- 
del Counties;  Baltimore  County  on  the  eastern  side,  and  Anne 
Arundel  County  on  the  western  side  of  that  river.  And  to  prove 
the  authoritj-  given  to  the  deputy  surveyors  by  their  commissions, 
•  and  the  authority  given  to  John  Dorsey,  who  was  the  deputy  « oo 
surveyor  of  Baltimore  County  when  the  resurvey  on  Dorsey 's  -^^'^ 
Search  was  made,  and  who  made  the  said  resurvey  [for  John  Dor- 
sey, Jun.]  the  defendant  offered  in  evidence  the  original  record  of 
the  proceedings  of  the  Council,  and  of  the  commission  granted  to 
Bichard  Beard,  [who  made  the  survey  of  Dorsey's  Search,  the  origi- 
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nal,]  on  the  1st  of  December,  1684,  and  of  the  commission  to  George 
Noble  on  the  8th  of  Febniary,  1733.  The  commission  to  Beard  con- 
stituted and  appointed  him  deputy  surveyor  of  Anne  Arundel 
County,  and  that  to  Noble  constitu.te<l  and  appointed  him  deputy 
surveyor  of  Prince  George's  County,  granting  to  them  respectively, 
full  power  and  authority  to  survey  and  resurvey  lands  within  their 
respective  counties ;  and  in  the  commission  to  Noble  he  was  restiicted 
to  surveys  within  the  limits  and  bounds  thereby  assigned  to  him  and 
to  conform  to  orders  and  instructions,  &c.  The  defendant  also 
offered  in  evidence,  that  commissions  also  issued  to  Thomas  White, 
of  Baltimore  County,  dated  the  4th  of  March,  1733 ;  William  Han- 
son, of  Charles  County,  dated  the  7th  of  March,  1733;  Robert  Elliott^ 
of  Saint  Mary's  County,  dated  the  7th  of  March,  1733,  and  Henry 
Ridgely,  of  Anne  Arundel  County,  dated  the  15th  of  March,  1733 ; 
all  which  issued  to  them  as  deputy  surveyors  of  the  said  respective 
counties,  and  are  in  the  same  form  mutatis  mutandis  with  the  said 
commission  granted  to  George  Noble.  The  defendant  also  offered  in 
evidence  the  instructions  of  the  Lord  Proprietor  to  regulate  the 
conduct  of  his  officers  as  to  the  manner  of  laying  out  and  granting 
his  lands.  See  them  set  forth  in  Kilty^s  Land  Holders^  Assistant^  284, 
&c.  The  defendant  also  offered  in  evidence  the  warrant  of  resurvey 
to  resurvey  Dorsey's  Search,  granted  to  John  Dorsey,  Junior,  of 
Baltimore  County,  the  26th  of  January,  1722,  in  which  warrant  that 
tract  is  stated  by  the  petitioner  for  the  warrant  to  lie  in  Baltimore 
County.  The  defendant  also  offered  evidence  that  all  warrants  of 
resurvey  to  resurvey  any  tract  or  tracts  of  land  were  always  directed 
to  the  deputy  surveyors  of  the  county  or  counties  in  which  the  tract 
or  tracts  to  be  resurveyed  did  lie.  The  defendant  also  offered  in 
evidence,  the  commissions  granted  to  Vincent  Lowe,  surveyor-gene- 
ral of  the  former  Province  of  Maryland,  on  the  12th  of  August,  1685; 
OAQ  *^^  ^^^  commission  granted  to  Thomas  Bordley,  surveyor- 
•  general  for  the  Western  Shore  of  the  said  Province,  on  the 
20th  of  May,  1717.  These  commissions  authorized  respectively  the 
appointment  of  deputies,  &c.  The  defendant  further  offered  evi- 
dence, that  the  proceedings  of  the  CouncU  at  the  time  when  the  said 
John  Dorsey  was  appointed  deputy  surveyor  of  Baltimore,  are  lost 
or  destroyed.  The  defendant  then  prayed  the  opinion  of  the  Court, 
and  their  direction  to  the  jury,  that  the  plaintiff  could  not  be  enti- 
tled by  the  certificate  of  Dorsey's  Search,  the  resurvey,  and  the 
grant  thereon,  to  claim  any  land  which  was  situate  on  the  west  side 
of  the  River  Patuxent,  and  in  Anne  Arundel  County. 

Chase,  C.  J.  The  Court  are  of  opinion,  that  the  deputy  surveyor 
had  no  authority  to  act  beyond  the  limits  of  the  county  of  which  he 
was  appointed  surveyor,  and  on  the  return  of  the  certificate  it  would 
have  been  cause,  on  a  caveat  in  the  land  office,  to  refuse  a  grant  for 
that  part  of  the  land  which  lay  in  Anne  Arundel  County.    But  the 
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Ifrant  having  been  obtained,  and  no  fraud  practiced  in  the  obtention 
of  itj  will  operate  to  pass  the  land  in  Anne  Arundel  County.  The 
defendant  excepted. 

5.  The  plaintiff  having  given  in  evidence  the  title  deduced  by  the 
defendant  in  Dryer's  Inheritance,  and  Hammond's  Inheritance,  then 
gave  in  evidence,  by  the  debt  books  of  the  late  Lord  Proprietor,  that 
John  Dorsey,  the  devisee  of  John  Dorsey,  the  grantee  of  Dorsey's 
Search,  (the  original,)  and  those  deriving  title  and  claiming  under 
him,  always  paid  the  quit  rents  upon  the  whole  of  Dorsey's  Search, 
{the  original,)  and  Dorsey's  Search,  (the  resurvey,)  from  the  year 
1754  to  1774,  that  being  the  whole  period  embraced  by  said  debt 
books,  and  that  no  quit  rent  was  ever  paid  on  any  part  of  Dorsey^s 
Search,  (the  original,)  or  Dorsey's  Search,  (the  resurvey,)  or  either  of 
them,  by  any  other  person  or  persons  whatsoever,  except  John  Dor- 
sey, the  devisee,  Ely  Dorsey,  and  the  devisees  of  the  last  mentioned 
John  Dorsey.  And  further  gave  in  evidence  the  following  entry  on 
the  rent  rolls,  viz.  "  479  acres,  19  2  rent.  Dorsey's  Search,  sur.  6th 
Decem.  1694,  for  John  Dorsey,  on  Elk  Bidge,  beg.  at  3  bound  white 
oaks.  Included  in  resurvey  of  Dorsey's  Search  in  Anne  Arundel 
County."  And  further  oflFered  e^idence,  that  Elizabeth  •  Dor-  ^^^ 
sey,  the  widow  of  John  Dorsey,  the  grantee  of  Dorsey's  -^"^ 
Search,  (the  resurvey,)  and  mother  of  Ely  Dorsey,  departed  this  life 
in  the  year  1777.  The  defendant  then  prayed  the  Court  to  direct 
the  jury,  that  upon  the  whole  evidence  so  given  to  them  as  stated  in 
the  several  bills  of  exceptions,  if  they  believe  the  same,  they  ought 
to  find  that  John  Dorsey,  the  grantee  of  Dorsey's  Search,  the  origi- 
nal, did  in  his  life-time  convey  to  Samuel  Dryer,  all  that  part  of  Dor- 
^y's  Search,  the  original,  on  the  west  side  of  Patuxent  Eiver,  which 
is  included  within  and  bounded  by  the  said  river,  and  the  lines  of 
Dryer's  Inheritance;  or  that  the  said  John  Dorsey  was  actually 
ousted  of  all  that  part  of  Dorsey's  Search  by  Dryer;  and  that  upon 
the  »aid  evidence  the  defendant  is  entitled  to  their  verdict. 

Chase,  C.  J.  The  Court  have  no  doubt  about  the  law  as  to  the 
right  of  the  Court  to  instruct  the  jury  to  presume  grants  and  deeds 
in  cases  where  there  is  a  proper  and  legal  foundation  laid  for  the 
presumption  of  the  jury,  and  the  Courts  have  frequently  so  decided, 
bat  that  law  is  not  applicable  to  this  case.    - 

This  is  a  case  of  conflicting  grants  and  interfering  locations,  and  the 
question  between  the  parties  depends  on  what  is  the  true  location  of 
Dorsey's  Search,  and  Dryer's  Inheritance,  and  the  Court  have  already 
decided  that  question,  and  according  to  the  opinion  of  the  Court 
the  land  in  controversy  is  included  within  the  limits  of  Dorsey's 
Search. 

It  is  a  principle  of  law,  that  he  who  has  title  to  a  tract  of  land, 
and  is  in  possession  of  part,  is  in  possession  of  the  whole.    A  person 
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nal,]  oa  the  1st  of  December,  1684,  and  of  the  commission  to  George 
Noble  on  the  8th  of  Febniary,  1733.  The  commission  to  Beard  con- 
stituted and  appointed  him  deputy  surveyor  of  Anne  Arundel 
County,  and  that  to  Noble  constituted  and  appointed  him  deputy 
surveyor  of  Prince  George's  County,  granting  to  them  respectively, 
full  power  and  authority  to  survey  and  resurvey  lands  within  their 
respective  counties ;  and  in  the  commission  to  Koble  he  was  restricted 
to  surveys  within  the  limits  and  bounds  thereby  assigned  to  him  and 
to  conform  to  orders  and  instructions,  &c.  The  defendant  also 
offered  in  evidence,  that  commissions  also  issued  to  Thomas  White, 
of  Baltimore  County,  dated  the  4th  of  March,  1733 ;  William  Han- 
son, of  Charles  County,  dated  the  7th  of  March,  1733;  Robert  Elliott, 
of  Saint  Mary's  County,  dated  the  7th  of  March,  1733,  and  Henry 
Ridgely,  oi  Anne  Arundel  County,  dated  the  15th  of  March,  1733 ; 
all  which  issued  to  them  as  deputy  surveyors  of  the  said  respective 
counties,  and  are  in  the  same  form  mutatis  mutandis  with  the  said 
commission  granted  to  George  Noble.  The  defendant  also  offered  in 
evidence  the  instructions  of  the  Lord  Proprietor  to  regulate  the 
conduct  of  his  officers  as  to  the  manner  of  laying  out  and  granting 
his  lands.  See  them  set  forth  in  Kilty^s  Land  Holders^  Assistant^  284, 
&c.  The  defendant  also  offered  in  evidence  the  warrant  of  resurvey 
to  resurvey  Dorsey's  Search,  granted  to  John  Dorsey,  Junior,  of 
Baltimore  County,  the  26th  of  January,  1722,  in  which  warrant  that 
tract  is  stated  by  the  petitioner  for  the  warrant  to  lie  in  Baltimore 
County.  The  defendant  also  offered  evidence  that  all  warrants  of 
resurvey  to  resurvey  any  tract  or  tracts  of  land  were  always  directed 
to  the  deputy  surveyors  of  the  county  or  counties  in  which  the  tract 
or  tracts  to  be  resurveyed  did  lie.  The  defendant  also  offered  in 
evidence,  the  commissions  granted  to  Vincent  Lowe,  surveyor-gene- 
ral of  the  former  Province  of  Maryland,  on  the  12th  of  August,  1685; 
^  and  the  commission  gi-auted  to  Thomas  Bordley,  sun-eyor- 
•  general  for  the  Western  Shore  of  the  said  Province,  on  the 
20th  of  May,  1717.  These  commissions  authorized  respectively  the 
appointment  of  deputies,  &c.  The  defendant  further  offered  evi- 
dence, that  the  proceedings  of  the  Council  at  the  time  when  the  said 
John  Dorsey  was  appointed  deputy  surveyor  of  Baltimore,  are  lost 
or  destroyed.  The  defendant  then  prayed  the  opinion  of  the  Court, 
and  their  direction  to  the  jury,  that  the  plaintiff  could  not  be  enti- 
tled by  the  certificate  of  Dorsey'a  Search,  the  resurvey,  and  the 
grant  thereon,  to  claim  any  land  which  was  situate  on  the  west  side 
of  the  River  Patuxent,  and  in  Anne  Arundel  County. 

Chase,  C.  J.  The  Court  are  of  opinion,  that  the  deputy  surveyor 
had  no  authority  to  act  beyond  the  limits  of  the  county  of  which  he 
was  appointed  surveyor,  and  on  the  return  of  the  certificate  it  would 
have  been  cause,  on  a  caveat  in  the  land  office,  to  refuse  a  grant  for 
that  part  of  the  land  which  lay  in  Anne  Arundel  County.    But  the 
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grant  having  been  obtained,  and  do  fraud  practised  in  the  obtention 
of  it,  will  operate  to  pass  the  land  in  Anne  Arundel  County.  The 
defendant  excepted. 

5.  The  plaintiff  having  given  in  evidence  the  title  deduced  by  the 
defendant  in  Dryer's  Inheritance,  and  Hammond's  Inheritance,  then 
gave  in  evidence,  by  the  debt  books  of  the  late  Lord  Proprietor,  that 
John  Dorsey,  the  devisee  of  John  Dorsey,  the  grantee  of  Dorsey's 
Search,  (the  original,)  and  those  deriving  title  and  claiming  under 
him,  always  paid  the  quit  rents  upon  the  whole  of  Dorsey's  Search, 
<the  original,)  and  Dorsey's  Search,  (the  resurvey,)  from  the  year 
1754  to  1774,  that  being  the  whole  period  embraced  by  said  debt 
books,  and  that  no  quit  rent  was  ever  paid  on  any  part  of  Dorsey -s 
Search,  (the  original,)  or  Dorsey's  Search,  (the  resurvey,)  or  either  of 
them,  by  any  other  person  or  persons  whatsoever,  except  John  Dor- 
sey, the  devisee,  Ely  Dorsey,  and  the  devisees  of  the  last  mentioned 
John  Dorsey.  And  further  gave  in  evidence  the  following  entry  on 
the  rent  rolls,  viz.  "479  acres,  19  2  rent.  Dorsey's  Search,  sur.  6th 
Decern.  1694,  for  John  Dorsey,  on  Elk  Bidge,  beg.  at  3  bound  white 
oaks.  Included  in  resurvey  of  Dorsey's  Search  in  Anne  Arundel 
County."  And  further  offered  e\idence,  that  Elizabeth  •  Dor-  ^^ - 
sey,  the  widow  of  John  Dorsey,  the  grantee  of  Dorsey's  '•"^ 
Search,  (the  resurvey,)  and  mother  of  Ely  Dorsey,  departed  this  life 
in  the  year  1777.  The  defendant  then  prayed  the  Court  to  direct 
the  jury,  that  upon  the  whole  evidence  so  given  to  them  as  stated  in 
the  several  bills  of  exceptions,  if  they  believe  the  same,  they  ought 
to  find  that  John  Dorsey,  the  grantee  of  Dorsey's  Search,  the  origi- 
nal, did  in  his  life-time  convey  to  Samuel  Dryer,  all  that  part  of  Der- 
by's Search,  the  original,  on  the  west  side  of  Patuxent  Biver,  which 
is  included  within  and  bounded  by  the  said  river,  and  the  lines  of 
Dryer's  Inheritance;  or  that  the  said  John  Doraey  was  actually 
ousted  of  all  that  part  of  Dorsey's  Search  by  Dryer;  and  that  upon 
the  said  evidence  the  defendant  is  entitled  to  their  verdict. 

Chase,  C.  J.  The  Court  have  no  doubt  about  the  law  as  to  the 
right  of  the  Court  to  instruct  the  jury  to  presume  grants  and  deeds 
in  cases  where  there  is  a  proper  and  legal  foundation  laid  for  the 
presumption  of  the  jury,  and  the  Courts  have  frequently  so  decided, 
bat  that  law  is  not  applicable  to  this  case.    - 

This  is  a  case  of  conflicting  grants  and  interfering  locations,  and  the 
qaestion  between  the  parties  depends  on  what  is  the  true  location  of 
Dorsey's  Search,  and  Dryer's  Inheritance,  and  the  Court  have  already 
decided  that  question,  and  according  to  the  opinion  of  the  Court 
the  land  in  controversy  is  included  within  the  limits  of  Dorsey's 
Search. 

It  is  a  principle  of  law,  that  he  who  has  title  to  a  tract  of  laud, 
and  is  in  possession  of  part,  is  in  possession  of  the  whole.    A  person 
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holding  land  cannot  occupy  and  use  every  part  of  his  land,  nor  can 
he  have  every  part  under  fence. 

It  is  a  principle  of  law,  that  if  two  persons  are  in  possession  of  the 
same  land,  the  oue  by  title,  and  the  other  by  wrong,  it  is  his  posses- 
sion who  ha«  the  right. 

These  principles  are  not  only  established  by  the  decisions  of  the 
(Courts,  and  acquiesced  in,  but  are  founded  in  justice  and  general 
convenience,  favor  right,  and  resist  wrong  and  oppression. 

When  Dryer  entered  on  the  land  in  dispute,  and  made  improve- 
ments, he  entered  on  it  as  Dryer's  Inheritance,  claiming  it  as  such ; 
-  there  is  no  evidence  that  he  clainxed  it  •  by  deed  from,  or  any 
'^^^  contract  with,  John  Dorsey,  the  grantee,  nor  is  there  any  evi- 
dence that  those  claiming  under  Dryer  claimed  it  otherwise  than  as 
part  of  Dryer's  Inheritance,  but  that  they  possessed  it  aa  such,  sup- 
ported that  possession  manu  forte,  and  resisted  all  attempts  by  those 
claiming  under  Dorsey  to  recover  the  possession.  Dorsey,  the  gran- 
tee of  Dorsey's  Search,  and  those  claiming  under  him,  having  the 
right  to  that  tract,  and  being  in  possession  of  part,  their  possession 
pervaded  the  whole  land,  and  was  co-extensive  with  its  limits. 

The  Coui*t  are  of  opinion,  that  the  evidence  in  this  case  will  not 
wairant  the  Court  to  direct  the  jury  to  presume  a  deed  from  John 
Dorsey,  the  grantee  of  Dorsey's  Search,  to  Samuel  Dryer,  the 
grantee  of  Dryer's  Inheritance,  and  refuse  to  give  the  direction 
prayed. 

The  Court  are  also  of  opinion,  that  the  entry  and  possession  of 
Samuel  Dryer  on  the  part  of  Dorsey's  Search  in  dispute,  were  tor- 
tious; and  if  tbe  jury  find  from  the  evidence  that  he  and  those 
claiming  under  him  were  in  the  adversary,  uninterrupted  and  exclu- 
sive possession,  by  enclosures,  of  the  land  in  dispute,  for  twenty 
years,  that  in  such  case  the  plaintiff  will  be  barred  of  his  recover^' 
by  the  xVct  of  Limitations,  and  if  not  in  possession  of  the  whole 
land  in  dispute,  to  the  extent  of  such  possessions.  The  <lefendant 
excepted. 

6.  The  defendant  then  prayed  the  Court  to  direct  the  jury,  that 
by  the  will  of  John  Dorsey,  the  eldest,  if  his  Patuxent  plantation 
was  on  the  east  side  of  the  river,  his  grandson,  John  Dorsey,  could 
not  take  any  land  on  the  west  side  of  Patuxent  River.  Also,  that 
if  they  believe  that  at  the  time  of  the  deeds  executed  by  Deborah 
Doraey  and  by  Henry  Woodward  Dorsey  to  Eichard  Bidgely,  the 
grantors  and  the  said  grantee  were  out  of  possession  of  the  land  on 
the  west  side  of  the  river,  and  that  the  same  was  at  that  time  in 
the  adverse  possession  of  the  defendant  or  those  under  whom  she 
claims,  nothing  passed  by  those  deeds,  and  that  the  legal  title  of  the 
said  land  for  which  the  ejectment  is  brought  yet  remains  in  Daniel 
Dorsey. 

Chase,  C.  J.  The  Court  are  of  opinion,  that  the  whole  of  the 
land  called  Dorsey's  Search,  passed  by  the  will  of  John  Dorsey  to  his 
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grandson,  John  Dorsey,  as  well  that  •  part  lying  on  the  west  ^^^ 
side  of  Patnxent  River,  as  that  lying  on  the  east  side  of  said  '^^^ 
riTer. 

The  Court  are  also  of  opinion,  that  if  the  jury  find  that  Deborah 
Dorsey  and  Henry  Woodward  Dorsey,  the  grantors  in  the  deed  to 
Bicfaard  Eidgely,  were  in  the  possession  of  part  of  the  land  of  Dor- 
set's Search,  that  [jossession  will  extend  to  the  whole  and  every  part 
of  said  land,  and  that  the  said  deeds  will  operate  to  transfer  the 
whole  of  said  land  to  Richard  Ridgely,  unless  the  jury  shall  find  an 
adversary,  uninterrupted  and  exclusive  possession,  by  enclosures,  of 
part  of  said  land  by  the  defendant,  and  those  under  whom  she  claims, 
twenty  years  prior  to  the  making  and  executing  said  deeds ;  and  in 
case  the  jury  shall  find  that  the  defendant,  and  those  under  whom 
she  claims,  had  such  adversary  possession,  in  such  case  the  said  part 
will  not  pass  by  the  said  deeds  to  Richard  Ridgely.  The  defendant 
excepted ;  and  the  verdict  and  judgment  being  for  the  plaintifif,  she 
appealed  to  this  Court,  (a) 

•  The  cause  was  argued  before  Buchanan,  Eable,  Mabtin  ^g.^ 
and  DoESEY,  JJ.  {b)  by  Pinkney  and  Winder^  for  the  appel-  '*"  ■ 
lant,  and  Taney,  Magrtiderj  and  1\  B.  Dorsey,  for  the  appellee. 

• 

(a)  The  trial  of  this  cause  in  the  County  Court  took  up  much  time,  and 
the  several  questions  which  arose  were  greatly^contested  by  Magruder  and 
T.  B.  Dorsey  for  the  plaintiff,  and  by  Martin^  (Attorney-Grcneral,)  and 
Bowie  for  the  defendant.  The  counsel  for  the  plaintiff,  in  their  arguments 
on  the  points  raised  on  the  first  bill  of  exceptions,  cited  Norwood  ts.  Carroll 
ef  al,  (ante,  155;)  Ridgely  et  ux.  vs.  Norwood,  1  H.  &  J.  128;  1  PhUlips^  Evid, 
410,  416;  2  Bac.  Ah.  439,  649;  2  Selw.  N.  P.  780,  781;  Chew  vs.  Weems,  1  H. 
&  McH.  463.  And  on  the  question  raised  in  the  fifth  bill  of  exceptions, 
they  cited  Davidson  vs.  Beatty,  3  H.  &  ^cH.  621,  and  Cheney  vs.  Ringgold 
et  al,211.&  J.  87. 

The  defendants^  counsel  in  their  arguments  as  to  the  questions  in  the  first 
bill  of  exceptions,  cited  the  Act  of  1790,  ch.  42;  Ooodwright  vs.  Welch,  3 
WHs.  23;  1  Madd.  Chan.  Pref.  viii;  Dorsey  wb.  Hammond,  1  H.  &  J.  190; 
CaUuntn  &  Roger  vs.  Hall,  2  H.  &  McH.  416;  Mageeham  vs.  Adams,  2  Binny, 
109;  Thompson  et  al.  vs.  Brown,  1  H.  &  J.  335;  Duvall  vs.  Jones,  (a^ite,  253, 
note;)  Keech  vs.  Dansey,  1  H.  &  McH.  20;  Llewellin  vs.  Fendall  &  Simmes, 
Ibid^  242;  Hamilton  vs.  Ccuvood  <&  Blacklock,  3  H.  &  McH.  437;  Snowden  <Sb 
Jennings  vs.  Jones s  (in  the  land  office;)  Martin  vs.  Muse,  (E.  S.  General 
Court:)  Helms  vs.  Howard,  2  H.  &  McH.  84;  Davis  vs.  Batty,  1  H.  &  J.  264; 
Smith  vs.  Volgamot  &  White,  2  H.  &  McH.  155;  Beltzhoover  vs.  Rench, 
f  December,  1814;)  Ashton  vs.  Hammond,  Land  Hold.  Asst.  407.  And  on  the 
question  in  the  fifth  bill  of  exceptions  they  cited  Bull.  N.  P.  103;  Stra.  1142; 
Cowp.  214,  217,  102;  Ld.  Raym.  880;  12  Mod.  658,  659;  Ball,  on  Stat.  ch.  2; 
12  Ves.  250,  265;  Phil.  Evid.  119,  120;  1  T.  R.  431,  432,  {notes;)  1  Bos.  & 
Pull.  399,400,  401;  3  East,  298;  3  Saund.  175,  (notes;)  3  T.  R.  151;  11  East, 
438:  6  East,  212;  4  Burr.  1963;  1  Pow.  on  Cont.  309. 

(6)  Chase,  C  J.  having  decided  the  case  in  the  County  Court,  and  John- 
son, J.  having  been  concerned  as  counsel  for  the  defendant  in  the  former 
action,  did  not  sit. 
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The  points  raised  by  the  counsel  in  their  arguments,  being  fully 
stated  by  the  Judges  in  the  opinions  delivered  by  them,  it  is  deemed 
unnecessary  to  notice  them  here,  or  the  authorities  to  which  thev 
referred. 

Buchanan,  J.  This  suit  was  instituted  in  the  County  Court  of 
Anne  Arundel,  for  two  tracts  of  land,  called  Dorsey's  Search,  one  a 
resurvey  on  the  other ;  and  comes  before  us  on  six  separate  bills  of 
exceptions,  the  three  last  of  which,  have  been  properlj^  abandoned 
by  the  counsel  for  the  appellant,  the  opinion  of  the  Court  below  con- 
tained in  each  of  them,  being  clearly  right. 

A  former  ejectment  had  been  brought  in  the  late  General  Court, 
on  the  demise  of  Daniel  Dorsey,  for  the  same  lands,  against  Rezin 
Hammond,  under  whom  the  appellant  claims,  which  was  marked  on 
the  docket  to  be  for  the  use  of  Kichard  Bidgely,  the  lessor  of  the 
plaintiff  below  in  this  case,  and  under  whom  Daniel  Dorsey  claimed 
as  mortgagee.  In  that  case,  as  in  this,  defence  was  taken  for  a  tract 
of  land  called  Dryer's  Inheritance,  which  being  an  elder  tract  of 
land  than  Doi'sey's  Search,  (the  resurvey,)  it  became  important  in 
the  progress  of  the  trial  of  the  former  suit,  (as  also  of  this,)  to  ascer- 
tain the  true  location  of  the  tracts  of  land  called  Dryer's  Inheritance 
and  Dorsey 's  Search,  (the  original,)  which  depended  on  the  con- 
struction to  be  given  to  the  respective  patents.  And  the  general 
Court  adopting  the  principle,  that  it  is  the  peculiar  province  of 
Courts  to  expound  all  grants,  except  in  the  case  only  of  a  latent 
ambiguity,  instructed  the  jury  that  the  fifth  or  last  line  of  Dryer's 
Inheritance  could  only  be  correctly  located,  by  running  a  straig^ht 
course  from  the  end  of  the  fourth  line,  to  the  beginning.  And  that 
according  to  the  true  and  proper  construction  of  Dorsey 's  Search, 
the  first  line  should  be  .run  binding  on  the  River  Patuxent, 
4oo  •  g^j^^  ^^Q  eight  following  lines,  according  to  the  courses  and 
distances  expressed  in  the  certificate  and  grant,  and  not  to  bind  on 
the  Iliver  Patuxent;  and  the  jury  gave  a  verdict  for  the  plaintiff 
accordingly. 

The  case  was  taken  to  the  former  Court  of  Appeals  on  bills  of 
exceptions,  and  that  Court  assuming  it  a«  a  principle,  that  in  all 
cases  of  ambiguity  arising  on  the  face  of  a  certificate  or  grant,  as  to 
the  location  of  a  tract  of  land,  the  jury  is  the  proper  tribunal  to 
decide  the  fact  of  location  on  evidence  de  hors  the  instniment,  re- 
versed the  judgment  of  the  General  Court,  and  sent  the  cause  back 
by  procedendo^  and  on  a  new  trial  the  defendant  got  a  verdict ;  which 
presents  first,  the  question,  whether  that  opinion  of  the  Court  of 
Appeals  is  binding  and  conclusive  on  this  Court? 

It  is  readily  admitted  that  no  argument  in  support  of  the  nega- 
tive of  the  question  can  be  drawn  from  the  circumstance,  that  that 
Court  is  not  now  in  existence ;  and  that  if  it  would  have  been  bind- 
ing on  that  Court,  in  a  subsequent  suit  brought  for  the  same  land, 
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and  depending  on  the  same  evidences  of  title,  it  is  equally  binding 
on  this,  and  should  be  examined  without  reference  to  the  abolition 
of  that  tribunal. 

The  original  Constitution  of  this  State,  in  distributing  the  powers 
of  the  government,  provides  by  the  56th  Article,  "  that  there  shall 
be  a  Ck>urt  of  Appeals,  composed  of  persons  of  integrity  and  sound 
judgment  in  the  law,  whose  judgment  shall  be  final  and  conclusive 
in  all  cases  of  ap|>eal  from  the  General  Court,  Court  of  Chancery, 
and  Court  of  Admiralty,"  which  words,  *' whose  judgment  shall  be 
final  and  conclusive  in  all  cases  of  appeal,"  &c.  are  supposed  to  be 
declaratory  of  the  quality  and  legal  effect  of  a  decision  of  the  Court 
of  Appeals.  And  it  has  been  urged  with  a  commanding  force,  that 
in  virtue  of  that  provision  of  the  Constitution,  a  decision  of  that 
Court  is  conclusive  as  to  the  subject-matter  of  the  decision,  in  any 
subsequent  suit  for  the  same  thing. 

It  is  conceded  that  the  expressions  taken  literally,  are  broad  and 
comprehensive,  but  it  seems  to  me,  that  the  terms  used,  must  be  con- 
strued with  reference  only,  to  the  thing  intended  to  be  created — a 
constitutional  Court  of  Appeals — and  can  alone  be  understood  to 
mean,  that  the  Court  of  Appeals  so  provided  for,  should  be  a  tribu- 
nal of  ultimate  *  resort,  and  that  there  should  not  be  created  »  ao 
any  higher  Court  of  Appellate  jurisdiction ;  intending  only  ^^^ 
by  the  words,  ^  final  and  conclusive  in  all  cases  of  appeal,"  that  no 
suit  taken  to  the  Court  of  Appeals,  after  being  adjudicated  there^ 
should  be  further  prosecuted  by  appeal,  to  any  other  tribunal,  that 
each  particular  case  of  appeal,  should  terminate  and  conclude  with 
the  judgment  of  that  Court;  thus  constitutionally  guarding  against 
the  establishment  by  the  Legislature,  of  any  other  superior  Court  of 
appellate  jurisdiction ;  and  not  that  the  decision  should  be  conclu- 
sive, as  to  the  rights  of  the  parties  to  the  subject-matter  in  contro- 
versy, in  any  other  suit.  And  I  believe  the  Constitution  has  never 
heretofore  been  otherwise  understood. 

To  construe  it  dififerently,  and  according  to  the  literal  import  and 
signification  of  the  terms  used,  would  be  to  extend  their  binding 
quality,  further  than  would  perhaps  be  seriously  contended  for,  so 
far  at  least,  as  respects  the  a<;tion  of  ejectment.  It  would  be  to 
render  a  judgment  of  the  Court  of  Appeals  binding  and  conclusive 
upon  all,  whether  parties  or  strangers,  for  it  would  be  difficult  to  pre- 
scribe bounds  to  its  operation,  and  to  exempt  strangers  more  than 
parties,  froip  the  effect  of  its  binding  influence.  Unless  indeed,  in 
favor  of  strangers,  the  Constitution  should  become  the  creature  of. 
arbitrary  will,  and  be  made  to  bend  to  suit  the  particular  case,  seeing 
that  a  literal  interpretation  admits  of  no  distinction  between  parties 
and  strangers;  it  is  therefore  binding  upon  all,  if  upon  any,  in  any 
subsequent  suit  for  the  same  land.  And  yet  it  is  a  settled  principle, 
that  the  verdict  and  judgment  in  one  action  of  ejectment,  is  no  bar 
to  a  recovery  in  another,  but  that  a  party  interested,  may  sue  for 
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the  same  land  as  often  as  he  thinks  proper;  every  new  action  of 
ejectment  being  supi)osed  to  be  between  different  parties. 

The  Act  of  1790,  chapter  42,  which  was  also  pressed  into  the  arga- 
ment,  does  not  reach  the  question.  LTntil  the  passage  of  that  law, 
all  causes  that  were  carried  to  the  Court  of  Appeals,  terminated 
there.  The  judgment  of  that  Court  was  final  in  each  particular  case 
of  appeal,  according  to  the  litersU  provision  of  the  Constitution,  and 
no  further  proceedings  were  had.'  And  a  plaintiff  against  whom  an 
erroneous  judgment  had  been  rendered,  in  the  inferior  Court,  which 
was  reversed  in  the  Court  of  Appeals,  was  under  the  necessity  of 
9*yn  <^^^®^<^iQS  ^  novo.  And  *  even  this  he  could  not  have  done, 
Zllw  if  ijjjg  judgment  of  the  Court  of  Appeals  had,  according  to 
the  literal  sense  of  the  terms,  been  final  and  conclusive,  for  that 
would  have  arrested  any  further  proceedings.  But  that  was  never 
supposed,  and  to  remedy  the  inconvenience  of  being  driven  to  bring 
a  new  suit,  the  Act  of  1790  was  passed,  which  directs,  that  in  all 
cases  in  which  the  judgment  of  the  General  Court  shall  be  reversed 
by  the  Court  of  Appeals,  on  writ  of  error  or  appeal  by  the  plaintiff, 
(and  also  in  certain  specified  cases,  where  the  appeal  is  by  the  de- 
fendant,) the  transcript  of  the  record  shall  be  returned  to  the  clerk 
of  the  General  Court,  with  a  writ  oi  procedendo  to  the  Judges  of  that 
Court,  directing  them  to  proceed  to  a  new  trial  of  the  cause,  and 
that  the  opinion  of  the  Court  of  Appeals  shall  be  conclusive  in  law, 
a«  to  the  question  by  them  decided. 

The  expressions,  ^^and  that  the  opinion  of  the  Court  of  Appeals 
shall  be  conclusive  in  law,  as  to  the  question  by  them  decided,"  are 
relied  upon  as  rendering  the  opinion  of  that  Court,  conclusive  as  to 
the  right  of  the  parties,  in  any  subsequent  suit  brought  for  the  same 
thing.  But  however  comprehensive  they  may  be  abstractedly  con- 
sidered, when  construed  as  they  must  be,  with  reference  to  the  sub- 
ject-matter to  which  they  are  applied — ^to  the  mandate  of  the  proct- 
dendo.  which  they  may  be  said  to  accompany,  they  can  only  be  under- 
stood to  mean,  that  the  opinion  of  the  Court  of  Appeals  shall  be 
conclusive  upon  the  Judges  of  the  General  Court,  on  the  new  trial  of 
the  particular  suit,  so  sent  back  to  them,  and  can  have  no  reference 
to  any  subsequent  suit. 

If  any  thing  was  wanting  in  support  of  this  construction,  that  aid 
might  be  borrowed  from  the  Act  itself,  which  has  the  very  same  pro- 
vision, in  relation  to  cases  removed  to  the  General  Court  from  the 
County  Courts;  with  this  further  provision,  "that  the  party  against 
whom  judgment  shall  be  rendered  by  the  General  Court,  may  ap})eal 
or  prosecute  a  writ  of  error  to  the  Court  of  Appeals."  Now  if  the 
expressions  used,  that  is,  "  that  the  opinion  of  the  General  Court, 
shall  be  conclusive  in  law,  as  to  the  question  by  them  decided,'^  are 
to  be  un<lerstood  according  to  their  literal  import,  it  would  be  use- 
less to  appeal  from  the  judgment  of  the  General  Court,  and  the  pro- 
vision giving  to  the  party  the  right  to  appeal  is  grossly  absurd,  since 
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thejndgment  of  the  General  Gonrt  would  be  conclusive  npon  the 
•Court  of  Appeals,  and  the  appeal  could  afford  no  relief,  ^^^ 
which  it  cannot  be  presumed  was  the  intention  of  the  Legis-  **  •  * 
latnre.  Hence  it  would  seem  to  follow,  that  the  Judgment  of  the 
General  ('ourt,  was  only  intended  by  the  Legislature,  to  be  conclu- 
sive npon  the  Judges  of  the  County  Courts,  on  the  new  trial  of  the 
particular  suft  sent  back  to  them  by  procedendo^  and  not  to  relate  to 
any  new  or  subsequent  suit.  And  if  so,  as  the  same  words,  used  in 
the  same  law,  and  applied  in  the  same  manner,  must  be  taken  to 
have  the  same  meaning,  the  opinion  of  the  Court  of  Api)eals  can 
only  be  held  to  be  conclusive  upon  the  Judges  of  the  General  Court, 
in  the  trial  of  the  particular  case  sent  back  by  procedendo^  and  no 
farther. 

But  though  the  Act  of  1790,  chapter  42,  will  not  bear  the  con- 
struction attempted  to  be  given  to  it,  yet  it  serves  to  shed  a  ray  of 
light  on  the  subject,  by  the  aid  of  which  we  are  enabled  to  discern 
what  was  the  Legislative  interi)retation  at  least,  of  the  56th  Article 
of  the  Constitution  in  the  year  1790.  For  if  under  that  Article,  a 
judgment  of  the  Court  of  Appeals  was  held  to  be  final  and  conclu- 
sive beyond  the  mere  appeal  adjudicated  by  them;  if  it  was  deemed 
conclusive  of  the  very  right  to  the  thing  in  controversy,  it  would 
of  coarse  have  been  thought  quite  sufficient,  to  make  provision  only 
for  sending  cases  back  to  the  General  Court  for  new  trial,  without 
directing,  ^Hhat  the  opinion  of  the  Court  of  Api^eals,  should  be  con- 
clusive in  law,  as  to  the  question  by  them  decided.''  Since  if  con- 
clusive as  to  the  right  of  the  parties  in  another  action,  it  would  on 
t\i^  procedendo  have  been  binding  upon  the  Judges  of  the  General 
Court,  under  the  Constitution,  and  they  must  have  conformed  to  it, 
without  that  enactment.  Hence  it  is  clear,  that  neither  the  Legis- 
lature, nor  he  who  drew  the  law,  and  who  was  obviously  acquainted 
with  the  judiciary  system  of  the  State,  and  the  powers  and  practice 
of  the  Courts,  understood  the  Constitution  to  mean,  that  a  judg- 
ment of  the  Court  of  Appeals  shouhl  be  binding  in  any  subsequent 
action,  or  that  it  should  be  any  further  final  and  conclusive,  than  as 
it  put  an  end  to  the  particular  appeal  in  which  it  was  given,  and  to 
all  further  proceedings  in  that  suit  by  way  of  appeal.  And  the 
whole  subject  must  have  been  before  them,  and  under  consideration, 
from  the  very  nature  of  the  inconvenience  intended  to  be  remedied 
by  the  writ  of  procedendo.  What  is  said  of  the  •  legislative  ^.^^ 
interpretation  of  thjB  Constitution,  applies  as  well  to  the  legal  '^  •  * 
effect  and  operation  of  a  judgment  of  the  Court  of  Appeals  on  gene- 
ral principles,  as  a  Court  of  last  resort,  for  if  binding  at  all,  whether 
by  the  Constitution  or  on  general  principles,  the  provision  siwken  of 
in  the  Act  of  1790,  was  equally  unnecessary.  Nor  is  it  believed, 
that  there  is  any  reason  in  sound  policy  why  it  should  be  absolutely 
binding.  It  ought  indeed  to  l)e  so  far  respected,  as  to  secure  to  it, 
all  the  beneficial  results  of  a  binding  quality,  without  its  inconve- 
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niences.     It  should  always  be  approached  with  hesitation,  and  never 
should  be  lightly  shaken. 

Thus  guarded,  it  stands  as  secure  a.s  sound  policy  could  wish.  Bat 
even  if  it  should  be  admitted,  that  under  the  56th  Article  of  the 
Constitution,  a  decision  of  the  Court  of  Appeals  on  the  legal  merits 
of  the  case,  is  binding  as  to  the  subject-matter  of  that  decision,  in  a 
subsequent  action  between  the  same  parties  or  those  claiming  under 
them,  for  the  same  thing,  or  that  independent  of  the  Constitution, 
that  would,  on  general  principles  be  the  legal  effect  and  operation  of 
such  a  decision  by  a  Court  of  last  resort;  then  this  question  presents 
itself,  is  the  opinion  of  the  Court  of  Appeals,  in  the  case  of  Ham- 
nwnd  and  Borsey  of  that  character?  And  it  appears  to  me  that  it 
is  not.  No  decision  was  made  by  that  Court  upon  the  legal  merits 
of  the  case ;  the  question  there  presented,  arose  on  the  construction 
of  two  grants,  as  to  the  location  proper  to  be  made  of  the  lands, 
which  necessarily  involved  the  legal  rights  of  the  respective  parties, 
but  on  which  the  Court  gave  no  opinion.  On  the  contrary  they  de- 
clared, that  '^  in  their  opinion,  the  expressions  used  in  neither  of  the 
grants,  were  so  plain  and  explicit  as  to  exclude  all  doubt,  and  that 
they  did  not  mean  to  say,  in  what  manner  either  of  the  tracts  of 
land  ought  to  be  located,"  thus  declining  to  give  any  construction  to 
either  of  those  instruments.  But  assuming  as  a  general  principle, 
^Hhat  in  all  cases  of  ambiguity  arising  on  the  face  of  a  certificate  or 
grant,  as  to  the  location  of  a  tract  of  laud,  the  jury  are  the  proper 
tribunal  to  decide  the  fact  of  location  on  extrinsic  evidence,"  they 
reversed  the  judgment  of  the  General  Court,  without  determining 
whether  the  construction  given  to  the  grants  by  that  tribunal,  was 
right  or  wrong;  leaving  the  question  of  law,  as  to  the  true  and 
proper  construction  of  the  grants,  entirely  open  and  undecided,  and 
o»yQ  refening  •  to  a  jury,  (as  it  would  seem,)  not  the  construction 
'^  •  **  of  the  grants,  (for  they  have  not  said  that  that  was  a  matter 
proper  to  be  left  to  a  jury,)  but  the  fact  of  the  original  running  or 
location,  separate  from,  and  independent  of  the  grant.  So  that  in 
point  of  fact,  no  construction  has  ever  been  given  to  the  language 
of  those  grants,  either  by  the  Court  of  Appeals,  or  by  a  jury.  All 
that  was  in  reality  done  by  the  Court  of  Appeals,  was  to  refuse  to  de- 
cide the  questions  of  law  submitted  to  them,  and  to  send  the  case 
back  to  be  decided  by  a  jury  on  a  different  question,  a  question  of 
fact,  out  of  the  grants.  And  to  give  to  the  refusal  of  that  Courts  to 
ex[)ound  the  grants  in  question,  the  effect  to  preclude  all  other  Courts 
fix)m  doing  so,  would  be  to  make  a  verdict  of  a  jury,  on  a  fact  of 
location,  distinct  from  the  expressions  of  the  grants,  binding  and 
conclusive  on  the  rights  of  the  parties  in  any  subsequent  ejectment 
for  the  same  land  ;  a  property  not  legitimately  belonging  to  verdicts 
in  actions  of  ejectment. 

But  if  the  opinion  of  the  Coiu't  of  Appeals  can  be  understood,  as 
casting  the  construction  of  the  grants  of  Dryer's  Inheritance  and 
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Dorsey's  Search  on  the  jnry,  it  is  merely  an  opinion  on  a  question  of 

jurisdiction;  an  opinion  that  it  was  a  matter  fit  to  be  left  to  a  jury, 

and  not  a  decision  on  the  legal  effect  and  operation  of  the  grants,  not 

a  JQdgment  pronounced  on  the  legal  merits  of  the  parties.    And  with 

all  the  deference  due  to  the  constitution  of  that  tribunal,  and  to  the 

character  and  standing  of  the  individuals  who  compose  it,  I  do  not 

think  it  binding  upon  this  Court.    Kor  is  it  fit  that  it  should  be ;  the 

principle  on  which  the  opinion  is  expressly  founded,  is  denied  to  be 

law,  and  has  since  been  solemnly  overruled  in  several  cases;  and  if 

the  opinion,  the  principle  of  which  has  been  so  ruled  to  be  erroneous, 

stands  at  all,  it  must  stand  without  legs ;  and  they  who  claim  under 

I  it,  fflost  hold  contrary  to  the  acknowledged  law  of  the  State,  and  the 

j  established  rule  for  the  exposition  of  all  other  grants.    And  thus 

I  there  would  be  two  received  rules  for  the  construction  of  grants,  one 

governing  Dryer's  Inheiitance  and  Dorsey's  Search,  and  the  other 

applicable '  to,  and  pervading  all  other  grants ;  the  two  rules  alto- 

I  gether  inconsistent  with,  and  repngnant  to  each  other,  and  yet  each 

I  of  them  equally  available  in  the  Courts  of  law  of  this  State. 

I  •  But  1  cannot  perceive  why,  on  any  principle  either  of  law   ^^m 

or  policy,  an  opinion  of  any  Court  should  be  deemed  of  bind-   '^•^ 

iug  aathority,  when  the  foundation  of  that  opinion  is  taken  away. 

It  \s  the  principle  that  should  govern,  the  substance  and  not  the 

shadow.      Sound  policy  does  indeed  require,  that  principles  laid 

down,  and  acted  upon  by  Courts  of  last  resort,  should  not  be  lightly 

shaken,  as  it  is  to  established  principles,  and  not  to  isolated  opinions, 

that  parties  look  in  making  their  contracts.    But  when  the  assumed 

principle  of  an  opinion  in  any  case  has  been  annulled,  the  opinion 

should  fall  with  it,  and  the  subject-matter  be  made  to  rest  upon  the 

settled  rule  governing  all  other  like  cases. 

It  cannot  be  denied,  that  liichard  Eidgely,  the  lessor  of  the  plain- 
tiff below,  was  substantially  a  party  in  the  case  of  Hammond  and 
Ihrseyy  but  as  neither  the  opinion  of  the  Court  of  Appeals,  nor  the 
verdict  and  judgment  in  that  case,  can  be  relied  upon  by  way  of 
estoppel,  (w^hich  certainly  has  nothing  to  do  with  the  case  as  it  is  pre- 
sented,) it  is  unnecessary  to  go  into  any  examination  of  that  doc- 
trine. This  case  then,  I  think,  stands  altogether  unaffected  by  that 
of  Hammond  and  Dorsey ;  and  as  it  has  been  ruled  by  this  Court,  in 
several  recent  cases,  and  particularly  in  the  case  of  Pennington  vs. 
Bordley^s  Lesseej  at  June  Term,  1819,  that  the  construction  of  a  grant, 
falls  peculiarly  within  the  province  of  the  Court,  and  is  not  a  matter 
fit  to  be  left  to  a  jui'y,  except  only  in  a  case  of  latent  ambiguity,  the 
construction  proper  to  be  given  to  the  grants  of  Dryer's  Inheritance 
and  Dbrsey's  Search,  remains  only  to  be  examined. 

As  to  Dryer's  Inheritance  the  only  dilficulty  is,  in  determining  how 
any  doubt  could  ever  have  existed ;  for  if  one  grant  can  be  more 
clear  and  explicit,  and  more  free  from  ambiguity  than  another,  it  is 
the  grant  for  Dryer's  Inheritance,  in  the  description  of  the  fifth  or 
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last  line,  which  forms  the  subject  of  controversy.  The  expressions 
are,  "  then,"  (that  is  from  the  end  of  the  fourth  line,)  "by  a  straight 
line  to  the  first  bounded  tree,"  which  must  and  can  only  be  located, 
by  running  a  straight  course  fmra  the  end  of  the  fourth  line,  wher- 
ever that  may  be,  to  the  beginning  tree ;  and  the  meanders  of  the 
Kiver  Patuxent,  as  contended  for,  cannot  be  pursued  without  a  direct 
violation  of  the  grant.  With  respect  to  Dorsey's  Search,  if 
**  •  ^  •  there  is  an  ambiguity,  it  is  clearly  patent,  and  falls  with- 
in the  rule  established  in  the  case  of  Pennington  and  Bordley. 
But  if  the  grant  alone  is  looked  to,  without  recourse  to  extrinsic 
matter,  there  will  be  found  no  difiiculty  in  expounding  it,  and  it  is 
only  by  resorting  to  matter  de  horn  the  grant,  to  contradict,  and  not 
to  explain  it,  that  any  difficulty  has  been  produced. 

By  inserting  the  word  "running,"  immediately  after  the  word 
^Hhen,"  at  the  beginning  of  each  line,  the  sense  is  made  complete^ 
and  every  word  in  the  grant  will  be  gratified;  and  it  is  not  proper 
that  any  thing  more  should  be  understood,  than  that  which  is  neces- 
sary to  perfect  the  sense.  The  words,  "  and  bounding  on  the  said 
river,"  cannot  be  introduced  without  evident  risk  to  one-half  of  the 
description  given  in  the  grant;  for  if  in  point  of  fact,  the  meanders 
of  the  river  do  not  correspond  with  the  courses  expressed  in  the 
grant,  to  adopt  the  words,  "and  bounding  on  the  said  river,"  (as  is 
insisted  on,)  would  be  to  reject  the  courses  altogether,  since  under 
the  authority  of  a  long  course  of  decisions  by  the  Courts  of  this 
State,  the  binding  call  on  the  river  so  adopted  would  be  peremptory; 
and  thus  by  arbitrarily  adopting  what  is  not  necessary  to  jierfect 
the  sense,  that  would  be  defeated  which  is  plainly  expressed  in  the 
grant,  the  description  by  courses  and  distances.  I  agree  therefore 
in  opinion  with  the  Judge  before  whom  the  cause  was  tried  on  each 
exception,  and  think  that  the  judgment  ought  to  be  affirmed. 

Earle,  J.  There  are  several  exceptions  in  the  record  of  this 
case,  brought  up  by  the  appellant,  the  defendant,  in  the  Court  below. 
The  arguments  of  her  counsel  have  a  bearing  on  the  three  first  only, 
and  the  rest,  it  seems  to  be  admitted  by  them,  are  correct  decisions, 
and  ought  to  be  affirmed. 

In  the  first  exception  the  County  Court  decided,  that  between  the 
same  parties,  and  those  claiming  under  them,  the  judgment  of  the 
Court  of  Appeals,  on  the  same  question  of  law,  is  conclusive,  but 
that  Richard  Ridgely,  the  lessor  of  the  plaintiif  below,  could  not  be 
concluded  by  the  question  of  law  decided  in  the  Court  of  Appeals 
in  the  case  of  Danwl  Dorsey^s  Jjcssee,  me  of  Richard  Ridgely^  against 
Rezin  Hammond^  because  in  a  legal  view  he  was  not  a  party  to  that 
suit,  and  claimed  in  this  action  by  a  *  title  paramount  the 
^^^  title  of  Daniel  Dorsey;  and  in  the  same  exception  the  Court 
further  determined,  that  the  cx)nstruction  of  grants  belonged  exclu- 
sively to  the  Courts  of  justice,  except  in  the  single  instance  of  a 
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latent  ambigaity,  where  alone  is  devolved  od  the  juries  of  the  coun- 
try, the  right  of  exposition  aided  by  evidence  de  hora  the  grant. 

In  the  second  exception,  the  parties  were  fairly  before  the  Court 
on  the  true  meaning  of  the  certificate  and  grant  of  Dorsey's  Search, 
(the  original,)  and  the  Court  below  decided,  that  after  its  first  line, 
the  tract  was  to  be  located  to  run  with  coui*se  and  distance  only, 
and  was  not  to  bind  on  the  Patuxent  Biver  in  any  of  its  lines, 
except  the  first. 

The  third  exception  is  a  recapitulation  of  the  first  and  second  as 
to  the  Court's  opinion  of  the  construction  of  the  certificates  and 
grants  of  Dorsey's  Search,  (the  original,)  and  of  Dryer's  Inheritance, 
which  last  tract,  in  its  last  line,  it  was  determined  by  the  Court, 
ought  to  be  located  with  a  straight  Hue,  and  not  circnitou  >ly  with 
the  windings  of  the  river. 

These  exceptions,  connected  with  the  argument  in  the  canse,  have 
presented  a  question  for  the  decision  of  this  Court,  of  high  interest 
to  the  parties  concerned,  and  of  great  moment  to  the  public  at  large. 
It  is  a  question  which  involves  in  its  consideration,  the  legal  effect 
an  adjudication  of  this  high  Court  of  judicature  is  to  have  on  its 
own  future  operations,  and  being  in  every  view  momentous,  it  has 
engaged  the  best  reflections,  and  the  utmost  attention  of  the  Judges. 
There  must  reside  in  every  Court  of  supreme  authority,  and 
especially  in  this  of  appellate  jurisdiction  of  last  resort,  a  capacity 
of  revising  and  correcting  its  own  decisions.  That  such  a  power 
rests  in  this  Court,  has  been  conceded  in  argument;  and  yet  a  con- 
struction of  the  56th  Article  of  the  Constitution  is  insisted  on,  that 
seems  to  deny  its  existence.  If,  a«  it  has  been  said,  it  is  the  literal 
meaning  of  this  Article  of  the  Constitution  to  make  a  judgment  of 
the  Court  of  Appeals  final  and  conclusive  in  all  future  cases,  in 
what  case  is  it  we  are  to  exercise  an  authority  to  review  and  abro- 
gate its  decisions!  This  construction  is  so  at  variance  with  the 
very  nature  of  Courts  of  justice  of  supreme  jurisdiction,  it  is  fair  to 
infer  that  such  is  not  the  intention  of  the  Constitution;  and  indeed, 
it  appears  to  me,  the  expressions  employed  are  inserted  for  a  ^^^ 
•  quite  different  purpose — either  to  descril)e  and  characterize  **  ■  • 
the  Court  established,  or  to  restrain  apprehended  legislative  encroach- 
ments on  the  judicial  functions  of  the  State. 

The  generality  of  the  expressions  of  this  Article  of  the  Constitu- 
tion excludes  the  idea  of  an  intention  to  make  a  judgment  of  the 
Court  of  Appeals  final  and  conclusive  on  the  same  question  of  law 
between  the  same  parties.  Had  this  been  the  object,  more  appro- 
priate language  would  have  been  used  to  express  it;  and  that  it  was 
not  the  object  is  deducible  from  the  consideration  that  it  was  wholly 
unnecessary  in  every  other  action,  except  the  action  of  ejectment, 
in  which  the  propriety  of  it  may  be  questionable.  In  all  other 
actions,  but  ejectment,  former  recovery  may  be  pleaded  in  bar,  and 
this,  by  the  rules  of  the  common  law,  without  the  aid  of  constitu- 
15  5  H.  &  J. 
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tioual  provisions.  Moreover,  if  this  had  been  understood  to  be  the 
clear  meaning  of  the  56th  Article  of  the  Constitution,  a  part  of  the 
Act  of  1790,  chapter  42,  was  superfluous  legislation.  On  the  return 
of  a  record  with  a  procedendo,  the  opinion  expressed  in  the  case 
would  have  been  conclusive  without  enacting  that  it  should  be  so. 

Having  expressed  my  opinion,  that  the  Article  referred  to  in  the 
Constitution  does  not  render  a  judgment  of  the  Court  of  Appeals, 
on  the  same  question  of  law,  conclusive  between  the  same  parties, 
I  am  equally  decided,  that  the  Act  of  1790,  ch.  42,  does  not  make 
such  judgment  conclusive,  except  on  the  subordinate  tribunal  to 
which  the  record  is  returned  on  a  procedendo.  It  is  to  be  remem- 
bered, that  this  Act  of  the  Legislature  speaks  of  more  appellate 
jurisdictions  than  one,  of  the  appellate  jurisdiction  of  the  General 
Court,  as  well  as  of  the  Court  of  Appeals;  and  if  the  opinion  of  the 
inferior  appellate  Court  is  conclusive  because  it  ha.s  been  before  ex- 
pressed on  the  same  subject-matter  between  the  same  parties,  it 
must  have  that  effect  in  the  same  case  between  the  same  parties 
when  it  appears  in  the  supreme  appellate  Court;  that  is,  the  opinion 
of  the  inferior  must  govern  the  opinion  of  the  superior  appellate 
jurisdiction.  This  cannot  be  the  meaning  of  the  Act,  4nd  thence  it 
is  to  be  inferred,  that  the  opinion  expressed  in  the  appellate  Court 
was  intended  to  be  conclusive  only  on  the  Court  to  which  the  record 
is  returned  on  the  procedendo.  It  is  admitted  in  this  last  case,  such 
opinion  of  the  Superior  Court  has  a  binding  force  on  the  inferior 
OTft  tribunals,  •  and  if  the  injunctions  of  the  law  are  obeyed  by 
'^  •  ^  the  County  Court,  on  a  second  exception  the  Court  of  Appeals 
will  affirm,  not  because  the  opinion  is  approved,  but  because  a  Court 
cannot  err  that  obeys  the  positive  injunctions  of  the  law.  This  is 
the  amount  of  the  cited  decisions  between  Tenant  and  Hambletofty 
and  MundelVs  Lessee  and  ClarJclee,  and  it  was  never  intended  that 
those  decisions  should  be  undei*8tood  in  any  other  way. 

The  solemn  adjudication  of  an  appellate  Court  of  last  resort,  I  am 
free  to  admit,  ought,  on  general  principles  of  judicial  propriety,  to 
be  approached  with  caution,  and  perhaps  they  should  never  be  dis- 
turbed, except  to  settle  some  great  rule  of  property  the  public  inte- 
rest requires  to  be  reviewed.  On  a  second  trial  in  ejectment  between 
the  same  parties,  and  those  claiming  under  them,  on  the  same  sub- 
ject-matter, I  should  say  they  ought  to  be  considered  conclusive^ 
unless,  which  is  hardly  a  supposable  case,  glaring  injustice  has  been 
done,  or  some  egregious  blunder  has  been  committed.  But  to  give 
the  binding  decision  those  conclusive  qualities,  it  ought  to  be  ex- 
plicitly declared,  and  i)erfectly  imderstood,  and  to  become  the  law 
of  the  case  it  ought  definitively  to  settle  the  rights  of  the  litigant 
parties.  If  an  exposition  is  given  to  a  will  or  deed,  fully  defining 
the  rights  ot  the  parties,  or  any  other  opinion  is  expressed  settling 
tbe.title  to  the  thing  in  dispute  between  them,  it  should  he  deemed 
irrevocable,  and  never  again  touched,  where  the  same  persons,  and 
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those  daiming    under   them,   are  concerned  in  the  contestation. 
Eichard  Ridgely,  the  lessor  of  the  plaintiff,  was  for  every  substan- 
tial purpose,  a  party  to  the  ejectment  formerly  decided  in  the  Court 
of  Appeals  between  Daniel  Dorsey  and  Eezin  Hammond,  and  if 
that  Cornet  have  disposed  definitively  of  the  subject,  and  fully  and 
explicitly  determined  the  rights  of  the  parties,  this  Court  ought  to 
yield  to  the  judgment,  whatever  our  individual  opinions  may  be  of 
its  correctness.    This  is  not,  however,  in  my  apprehension,  the 
character  of  that  decision;  so  far  from  settling  the  meaning  of  the 
certificates  and  gi*ants  of  Dorsey's  Search,  the  original,  and  Dryer's 
Inheritance;  so  far  from  determining  to  whom  the  controverted  land 
was  originally  granted,  by  a  sound  construction  given  to  these  docu- 
mentary papers,  the  Court  of  Appeals  have  declared  the  Courts  of 
jnstice,  and  themselves  inclusively,  utterly  incompetent,  in  point 
•  of  law,  to  give  an  exposition  to  them.    That  Court  has  only  ^^^^ 
adverted  to  those  papers  to  saj^,  that  the  office  of  locating  '••^ 
those  tracts,  according  to  the  meaning  of  these  papers,  to  be  come 
at  through  the  medium  of  extrinsic  testimony,  belongs  alone  to 
another  tribunal — to  a  jury  of  the  country — ^and  not  to  the  Court  of 
jnstice.    Agreeably  to  these  ideas  of  the  Court  of  Appeals,  a  jury 
has  been  allowed  to  act  on  the  case,  and  the  inconclusive  nature  of 
their  verdict,  being  a  verdict  in  ejectment,  need  not  be  dwelt  upon. 
By  thus  acting,  the  Court  of  Appeals  as  effectually  dismissed  the 
case,  in  my  idea,  from  their  consideration,  as  if  they  had  referred 
the  decision  of  it  to  a  distinct  unconnected  Court  or  jurisdiction, 
whose  adjudication  certainly  could  not  be  said  to  express  the  opinion 
of  the  Court  of  Appeals.    It  is  then  my  deliberate  opinion,  that  the 
judgment  of  the  Court  of  Appeals  in  the  case  of  Daniel  Dorsey^a 
Lessee,  use  of  Richard  Ridgely^  against  Rezin  Hammond^  ought  not 
to  have  been  considered  conclusive  by  the  Court  below,  and  by  refus- 
ing 80  to  consider  it,  that  Court  has  not  erred. 

It  remains  for  me  to  say  a  few  words  on  the  construction  of  the 
certificates  of  Dorsey 's  Search,  (the  original,)  and  Dryer's  Inherit- 
ance. And  here  I  entirely  coincide  in  the  opinion  pronounced  by 
the  learned  Judge  in  the  Court  below.  With  him  I  think,  that 
Doreey's  Search,  (the  original,)  is  to  be  located  by  course  and  dis- 
tance in  all  its  lines  from  the  first  to  the  second  tree,  except  in  its 
first  line,  which  it  is  admitted  on  all  hands  is  to  bind  on  Patuxent 
River.  Among  the  objections  urged  to  this  construction,  the  prin- 
cipal one  appears  to  be,  that  the  word  '*  running  "  cannot  be  carried 
on  from  the  first  to  the  second  and  other  courses,  to  render  the  sense 
perfect,  without  taking  with  it  the  words  ''  binding  on  the  river,"  and 
that  there  is  a  grammatical  impropiiety  in  disconnecting  the  one 
from  the  other.  The  solidity  of  this  objection  is  not  perceived  by 
me,  and  a  case  may  be  readily  stated,  where  the  latter  expressions, 
*' binding  on  the  river,"  might  not  only  be  dropped,  but  where  to 
connect  them  with  the  word  "running,"  in  the  subsequent  courses, 
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would  be  to  oppose  the  acknowledged  meaning  of  the  sentence.  Let 
as  suppose  that  the  expressions  in  the  certificate  had  been  thus : 
running  and  binding  on  the  river  the  two  first  ol*  the  following 
courses,  viz.  N.  4°  E.  87  perches,  •  then  North  62°  E.  50  perches, 
'^^^-  then  N.  21°  E.  170  perches,  and  so  on  through  all  the  course 
of  the  certificate;  to  connect  the  latter  words,  "binding  on  theriver,*^ 
with  the  former  word  "running,"  and  apply  them  to  the  third 
course,  it  would  read  "then  running  and  binding  on  the  river 
N.  21°  E.  170  perches,"  in  direct  violation  of  the  expressed  mean- 
ing of  the  surveyor,  who  has  declared  that  the  two  first  only 
of  the  courses  of  the  certificate  should  run  and  bind  on  the 
river.  This  point  of  construction  is  susceptible  of  much  further 
elucidation,  but  I  have  only  touched  it  to  express  my  opinion 
on  it,  which  I  believe  is  supported  by  all  the  members  of  the 
Court  who  have  heard  the  argument.  The  question  arising  on  the 
construction  of  the  certificate  of  Dryer's  Inheritance  is  too  plain  for 
discussion.  It  is  most  obvious,  that  the  last,  or  home  course,  must 
be  run  with  a  straight  line,  and  cannot  be  run  with  the  meanders 
of  the  river,  there  not  being  a  single  expression  any  where  to  be 
found  to  sanction  such  a  location. 

I  concur  with  the  County  Court  in  their  decisions  on  each  of  the 
exceptions,  and  in  my  opinion  their  judgment  ought  to  be  aflSrmed. 

Martin,  J.  I  think  the  judgment  of  the  Court  below,  in  the  first 
bill  of  exceptions,  is  erroneous,  and  ought  to  be  reversed;  but  I  con- 
fess I  feel  great  diffidence  in  my  opinion,  when  in  opposition  to  that 
of  the  learned  gentlemen  with  whom  I  am  associated. 

In  the  trial  of  this  cause  several  bills  of  exceptions  were  taken  by 
the  defendant  to  the  opinions  given  by  the  Court,  but  as  the  three 
last  have  been  abandoned  by  the  appellant,  it  is  necessary  for  this 
Court  to  consider  the  two  first  exceptions  only. 

It  appears  from  the  record  in  this  case,  that  the  tract  of  land 
called  Dorsey's  Search,  was  granted  to  John  Dorsey  in  the  year 
1694,  and  was  afterwards  vested  in  Kichard  Bidgely,  who  conveyed 
it  by  a  deed  of  mortgage  to  Daniel  Dorsey,  That  an  action  of  eject- 
ment was  brought  in  the  name  of  Daniel  Dorsey,  the  mortgagee,  in 
the  General  Court,  to  recover  the  possession  of  part  of  this  tract 
from  Beziu  Hammond,  the  then  propietor  of  Dryer's  Inheritance. 
That  this  action  was  instituted  by  Eichard  Kidgely,  for  his  use  and 
by  his  direction.  That  he  alone  conducted  the  suit,  employed  counsel 
to  sustain  it,  paid  all  the  expenses,  and  remained  in  possession  of 
Oftl  *'^®  land.  •  That  a  verdict  was  rendered  against  Bezin  Ham- 
'•^*  mond,  who  appealed  to  the  Court  of  Appeals,  where  the  judg- 
ment of  the  General  Court  was  reversed.  That  Kichard  Bidgel}', 
having  paid  the  money  due  on  the  mortgage,  obtained  a  deed  of 
release  from  Daniel  Dorsey,  and  instituted  this  suit  against  the 
present  defendant,  who  claims  under  Bezin  Hammond,  for  the  same 
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land  claimed  in  th«  first  ejectment.  I  have  given  this  short  state- 
ment of  the  case  to  show  the  relative  situation  of  the  parties  in  both 
ejectments.  That  Eichard  Ridgely  was  the  substantial  plaintiff  in 
both  cases;  that  they  were  commenced  by  his  direction,  and  prose- 
cnted  solely  for  his  use  and  benefit ;  and  therefore,  for  all  the  pur- 
poses, of  the  queistion  now  before  us,  were  the  same  parties,  or  those 
claiming  under  them. 

Whether  a  judgment  of  the  Court  of  Appeals  is  conclusive  upon 
the  question  decided  by  them,  between  the  same  parties  in  interest, 
or  those  claiming  under  them,  is  presented  to  us  in  the  first  bill  of 
exceptions;  and  in  forming  my  opinion  upon  it,  I  have  rested,  in  a 
great  measure,  upon  the  Constitution  of  Maryland.  Policy,  public 
convenience,  and  the  security  of  purchasers,  are  worthy  the  consid- 
eration of  the  Comt.  They  are  powerful  auxiliaries  in  this  case,  but 
1  think  the  constitutional  provision  is  peremptory,  and  conclusive 
upon  it. 

In  the  organization  of  the  judicial  system  of  this  State,  Courts 
have  been  established  with  original  jurisdiction,  and  in  the  course 
of  judicial  proceedings,  either  party  may  call  in  the  aid  of  the  Coui't 
to  decide  upon  questions  ot  law.  The  Judges  thus  called  on  are 
anthonzed  to  expound  the  law,  but  their  decision  is  not  conclusive 
upon  it.  It  may  be  carried  to  a  higher  tribunal  for  adjudication. 
The  Court  of  Appeals  has  jurisdiction  of  it,  but  when  decided  by 
that  Court,  it  is  no  longer  subject  to  be  revised.  In  the  emphatic 
language  of  the  Constitution,  it  is  final  and  conclusive ;  the  ques- 
tion decided  is  put  to  rest ;  no  Court  shall  have  a  power  to  revise 
it,'  all  Courts  shall  be  bound  by  it.  The  Constitution  declares,  there 
shall  be  a  Court  of  Appeals,  whose  judgment  shall  be  final  and  con- 
clusive in  all  cases  of  appeal  from  the  General  Court,  Court  of  Chan- 
cery, and  Coui-t  of  Admiralty.  It  is  declaratory  of  the  power  and 
effect  of  a  judgment  in  the  Court  of  Api)eals:  And  is  not  conclu- 
siveness of  decision  consistent  with  the  character  and  dignity  of  a 
tribunal  of  the  last  resort!  The  object  to  be  attained  •is  ^^^ 
certainly  a  point  at  which  controversy' shall  cease;  but  this  '^^'^ 
desideratum  is  defeated  if  it  is  still  open  to  revision.  It  is  a  sole- 
cism of  terms  to  say,  a  decision  is  final  and  conclusive,  when  it  is 
subject  to  change  and  alteration. 

It  appears  to  me,  no  language  can  be  more  comprehensive  than 
that  of  the  Constitution,  and  it  must  be  conceded,  no  violence  is 
done  to  it  by  my  construction.  Ko  words  of  restriction ;  no  words* 
of  limitation  or  explanation,  are  added  to  it;  and  I  would  ask,  if  the 
Convention  meant  that  the  judgment  of  the  Court  of  Appeals  should 
not  be  subject  to  revision,  what  words  would  they  have  used  more 
clearly  to  evidence  that  intention!  Can  human  ingenuity  suggest 
any  terms  by  which  it  would  be  more  fully  expressed  than  that  the 
judgment  shall  be  final  and  conclusive  ?  If  it  was  intended  merely 
to  prevent  the  creation  of  other  tribunals  of  justice,  why  was  it  not 
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so  expressly  declared?  Why  use  terms  of  universal  import,  if  they 
were  to  be  taken  in  a  limited  sense,  unless  indeed  it  was  the  object 
of  its  framers  to  give  to  that  august  instrument,  all  the  uncertainty 
which,  it  seems  from  the  argument,  ought  to  belong  to  a  decision  of 
the  highest  tribunal  in  the  State.  Since  then  the  language  of  the 
Constitution  is  of  general,  and  indeed  universal  import,  I  think  we 
ought  not  to  give  it  a  limited  construction,  by  which  the  law  will  be 
rendered  fluctuating  and  uncertain,  and  a  door  will  be  opened  to 
unceasing  controversy. 

This  is  my  view  of  the  Constitution,  and  if  it  is  not  correct,  what 
would  be  the  consequence  of  it?  If  a  judgment  be  reversed  by  the 
Court  of  Appeals,  and  a  procedendo  awarded,  it  is  admitted,  by  the 
Act  of  1790,  the  decision  would  be  conclusive,  on  the  question  de- 
cided, in  a  second  trial,  and  the  Court  would  be  bound  to  conform 
to  it.  Yet  although  they  would  be  bound  to  conform  to  it  in  the 
second  trial,  if  a  new  ejectment  was  instituted,  and  the  same  ques- 
tion was  brought  before  the  same  Court,  between  the  same  parties, 
at  the  next  term,  the  decision  would  lose  all  its  binding  effects,  and 
the  Court  would  be  at  liberty  to  set  it  at  defiance.  To-day  it  would 
be  binding  and  conclusive  upon  the  inferior  Court;  to-morrow  it 
would  cease  to  be  law,  and  be  disregarded  by  them.  Litigation 
would  be  in  a  circle  with  no  point  of  certainty  on  which  it  could  rest. 
ofiQ  *  ^*  ^®^*  becomes  proper  to  inquire,  what  were  the  questions 
'*^*'  on  which  the  General  Court  and  Court  of  Appeals  differed, 
and  whether  those  questions  affected  the  merits  of  the  case  depend- 
ing! 

It  was  determined  in  the  General  Court,  there  was  no  ambiguity 
or  doubt  in  the  grant  of  Dryer's  Inheritance ;  that  the  Coui*t,  and 
not  the  jury,  were  to  give  the  construction  of  it ;  that  the  grant  was 
to  be  construed  by  itself,  and  testimony  extrinsic  of  the  grant  was 
not  legal  evidence  to  aid  in  its  construction ;  and  upon  the  same 
principles,  the  Court,  and  not  the  jury,  gave  the  construction  to  Dor- 
sey's  Search.  The  Court  of  Appeals  negative  and  reverse  all  those 
opinions  of  the  General  Court.  They  say,  there  is  doubt  and  uncer- 
tainty on  the  face  of  those  grants ;  that  the  Court  had  no  authority 
to  construe  them ;  that  they  ought  to  have  been  submitted  to  the 
jury,  who  were  the  legitimate  tribunal,  with  the  aid  of  extrinsic  evi- 
dence, to  give  their  true  construction ;  and  for  those  errors  they  re- 
verse the  judgment  of  the  General  Court.  This  is  the  construction 
I  give  to  the  opinion  delivered  by  the  Court  of  Api>eals.  It  is  true, 
the  language  used  by  them  is  not  ver^-  clear  and  explicit ;  but  il* 
they  did  not  differ  with  the  General  Court,  and  differ  in  essential 
points,  why  did  they  reverse  their  judgment  f  And  why  did  the 
decision  of  the  Coiu-t  of  Appeals  govern  the  Court  below  upon  the 
procedendo^  and  produce  an  effect  in  direct  opposition  to  that  of  the 
opinion  of  the  General  Court  in  the  first  trial  f  For  we  find  in  the 
first  trial,  the  Couit  gave  the  construction  to  the  grants,  and  the 
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verdict  was  for  the  plaintiff.  On  the  procedendo  the  construction  of 
the  grants  was  submitted  to  the  jury,  and  the  verdict  was  for  the 
defendant. 

It  has  been  contended,  that  no  construction  has  been  ^ven  by  the 
Court  of  Appeals  to  those  grants,  and  therefore  the  decision  has 
only  established  a  general  principle,  and  not  the  law  of  the  grants. 
I  admit  the  Court  of  Appeals  have  not  given  a  full  construction  to 
them ;  they  have  not  said  whether  their  expressions  were  binding. 
Bat  can  it  be  a  correct  position,  that  because  the  Court  of  Appeals 
have  not  decided  every  question  that  could  arise  in  a  cause,  that 
therefore  its  decision  should  not  be  conclusive  upon  those  they  did 
decide  f 

Although  they  have  not  given  a  full  construction  to  those  grants, 
they  have  given  a  character  to  them,  and  they  declared  *  that  oq^a 
the  jury,  and  not  the  Court,  was  the  proper  tribunal  to  con-  -^^^ 
stnie  them.  The  General  Court  held  the  decision  to  be  conclusive, 
and  conformed  to  it.  In  the  trial  of  this  ejectment,  the  same  ques- 
tions were  presented  to  the  County  Court,  and  in  my  opinion,  the 
decision  of  the  Court  of  Appeals  was  as  conclusive  upon  them  as 
npon  the  General  Court. 

Upon  the  second  bill  of  exceptions^  I  concur  in  the  opinion  ek- 
pressed  therein  by  the  Court  below.  The  binding  expressions  in 
Dorsey's  Search  ought  to  be  confined  to  the  first  line,  and  cannot  be 
extended  further. 

DOBSEY,  J.  delivered  his  opinion,  which  we  regret  we  have  not 
been  able  to  procure,  in  which  he  concurred  with  Judge  Mabtin. 

WindeTy  suggested  to  the  Court,  that  as  they  were  equally  divided 
in  opinion,  no  judgment  could  be  rendered ;  but 

The  Coust  directed  the  judgment  to  be  entered  affirmed.  See 
Bighlcn  vs.  Orenvillej  Cole's  CaseSj  in  Pari.  66,  where  the  judgment 
was  affirmed,  there  being  three  Judges  for  reversing,  and  three  for 
affirming,  so  that  a  majority  being  required  to  reverse  the  judgment, 
it  was  of  course  to  stand.  Judgment  affirmed. 


COURT  OF  APPEALS,  JUNE  TERM,  1820. 
Chandler  vs.  The  State,  (a) 

A  special  demurrer  to  a  count  in  a  declaration,  of  general  indebitatus 
assumpsit  for  a  certain  sum,  without  setting  out  the  cause  or  considera- 
tion upon  which  the  debt  accrued,  ruled  good. 


(a)  This  case,  not  being  prepared  by  the  reporters,  was  omitted  in  its 
proper  place. 
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The  printer  of  the  State,  holding  his  office  under  an  annual  salary,  is  not 
entitled  to  additional  compensation  for  any  duties  by  him  performed 
as  such. 

Appeal  from  Baltimore  Countv  Court.  This  was  an  action  of 
assumpsit,  instituted  by  the  appellant,  (the  plaintiff  in  the  Court 
below,)  against  the  State.  The  declaration  contained  three  counts — 
The  first  for  sundry  ma^tters  properlj'  chargeable  in  account ;  the 
second  for  work  and  labor,  &c.  and  the  thii*d  a  general  indebitatus  {as- 
sumpsit for  a  certain  sum  of  money,  without  setting  out  the  cause  or 
consideration  upon  which  the  debt  accrued.  To  the  first  and  second 
counts  the  general  issue  was  pleaded ;  and  to  the  third  count  there 
a  special  demurrer,  and  the  causes  of  the  demurrer  were — 1.  That 
the  plaintiff,  in  that  •  count,  does  not  set  forth  any  cause  or 
'*^^  consideration  upon  which  the  pretended  debt  accrued;  and  2. 
That  he  doth  not  set  forth  how,  or  for  what  cause,  or  in  what  man- 
ner, the  State  became  indebted  to  him.  Joinder  in  demurrer.  The 
County  Court  ruled  the  demurrer  good. 

At  the  trial  of  the  issue  in  fact,  the  case  appeared  to  be  as  follows: 
On  the  6th  of  November,  1811,  by  a  resolution  of  the  General  As- 
sembly it  was  resolved,  that  the  plaintiff  "print  the  laws  and  votes 
and  proceedings,  and  perform  such  other  services  as  have  been 
usually  performed  by  the  printer  employed  by  the  State,  or  may  be 
required  by  the  Legislature,  or  either  branch  thereof,  or  by  the  Grov- 
ernor  and  Council."  The  plaintiff  continued  printer  for  three  succes- 
sive years,  and  performed  all  the  services  stated  in  his  account  filed^ 
wherein  he  charged  the  State  with  work  and  labor,  and  materials 
found,  in  printing  the  laws  and  votes  and  proceedings  of  the  sessions 
of  1811, 1812  and  1813,  including  the  votes  and  proceedings  for  the 

justices  of  the  peace,  amounting  in  the  whole  to $5,564  75 

He  credited  the  State  with  three  years  salary  of  81,200 
per  annum;  and  $243  allowed  to  him  by  the  execu- 
tive, under  the  resolution  of  1811,  No.  64 3,843  00 


,721  75 

On  the  19th  of  November,  1811,  a  resolution  passed  requiring  the 
printer  to  print  the  laws  and  votes  and  proceedings  in  a  form  differ- 
ent from  the  former  mode  of  printing  them.  On  the  24th  of  Decem- 
ber, 1811,  the  plaintiff  petitioned  for  extra  compensation  on  account 
of  the  additional  expense  and  trouble  by  reason  of  such  alteration ; 
which  petition  was  referred  to  a  committee,  who  reported  a  resolu- 
tion authorizing  the  Governor  and  Council  to  make  him  compensa- 
tion for  such  additional  services ;  but  the  resolution  was  referred  to 
the  next  General  Assembly.  The  Act  for  paying  the  civil  list  was 
passed  on  the  27th  of  December,  1811,  in  which  the  printer  was  al- 
lowed a  salary  of  $1,200,  which  he  regularly  received.  At  Novem- 
ber Session,  1812,  a  resolution  passed  authorizing  the  Governor  and 
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Council  to  adjust  the  plaintiff '8  claim,  "and  allow  him  such   sum 
as  they  may  in  justice  believe  him  entitled  to  for  any  services  he  may 
have  performed,  or  expenses  incurred,  bej'ond  the  ordinary  services 
which  had  been  performed,  and  •  expenses  incurred  by  his   ^qa 
predecessor."    The  Governor  and  Council,  under  that  resolu-   -^^^ 
tion,  allowed  to  the  plaintiff  $243  for  the  extra  services  and  expenses 
imposed  on   him  by  the  resolution  of  1811,  Xo.  64.    The  plaintiff 
claimed  from  time  to  time  a  further  compensation  on  the  same  ac- 
count, for  printing  the  laws  and  votes  and  proceedings  for  the  years 
1812, 18ia,  1814  and  1815.    The  House  of  Delegates  in  1816  pro- 
posed by  a  resolution  to  allow  him  §700;  in  1817  they  proposed  to 
allow  him  an  additional  sum  to  make  his  salary  for  each  of  the  years 
1813,1814  and  1815,  equal  to  81,400  per  annum;  and  in  the  same 
year  they  proposed  to  authorize  the  Governor  and  Council  to  settle 
aud  liquidate  his  claim.    Neither  of  which  resolutions  was  concurred 
in  by  the  Senate.    The  Acts  for  the  payment  of  the  civil  list  for  the 
years  1816,  ch.  230,  and  1817,  ch.  212,  allowed  to  the  printer  an  an- 
nual salary  of  $1,400.    It  appeared  to  have  been  the  usage  to  pay  to 
the  printer  of  the  State  a  separate  compensation  for  printing  the 
laws  and  vot^s  and  proceedings  of  all  extra  sessions,  over  and  above 
the  salary  allowed  by  the  Acts  to  pay  the  civil  list ;  and  for  all  print- 
ing specially  directed  by  both  branches,  or  either  branch  of  the  Leg- 
islature, or  by  the  Governor  and  Council,  separate  allowances,  as  for 
work  and  labor  done,  have  always  been  made  to  the  printer  of  the 
State,  over  and  above  the  annual  salaries  fixed  by  the  Acts  for  pay- 
ing the  civil  list.    The  third  section  of  the  Act  of  1790,  ch.  51,  di- 
recting the  printing  and  distributing  the  laws  and  votes  and  pro- 
ceedings, did  not  direct  that  a  copy  of  the  votes  and  proceedings 
should  be  printed  and  sent  to  the  justices  of  the  peace.    The  Gover- 
nor and  Council,  on  the  application  of  the  plaintiff*  relative  to  the 
number  of  copies  of  the  votes  and  proceedings  required  to  be  printed 
of  November  Session,  1811,  gave  it  as  their  opinion  that  the  Act  of 
1790,  ch.  61, 8.  3,  did  not  make  it  the  duty  of  the  printer  to  print  the 
votes  and  proceedings  for  the  justices  of  the  peace,  but  that  the 
general  usage  had  been  to  print  them  5  and  they  advised  him  to  fur- 
nish the  copies,  &c.    By  an  order  of  the  House  of  Delegates  adopted 
in  1794,  it  was  ordered,  *'that  the  printer  of  the  StcTte  transmit,  at 
the  end  of  each  session,  to  each  person  entitled  to  a  copy  of  the  laws, 
a  copy  of  the  votes  and  proceedings  of  the  Legislature."    On  the 
application  Of  the  plaintiff  to  the  General  Assembly  at  June  Session^ 
1812,  stating  that  he  had  not  been  apprised  of  the  •  order  of  ^fii%' 
1794,  or  he  would  have  complied  with  it,  a  resolution  was  then  -^^  • 
passed,  declaring  it  to  be  "  the  duty  of  the  printer  of  the  State  to 
print  a  sufficient  number  of  copies  of  the  votes  and  proceedings  at 
the  last  session  for  each  justice  of  the  peace."    Under  this  resolu- 
tion the  plaintiff  did  print  690  copies  of  a  second  edition  of  the  said 
votes  and  proceedings,  which  he  charged  to  the  State  in  his  account 
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exhibited.  Evidence  was  offered,  that  the  former  printer  to  the 
State  claimed  compensation  for  printing  Kilty's  edition  of  the  laws, 
which  claim,  by  a  resolution,  wa«  referred  to  the  Governor  and  Coun- 
cil, who  made  an  allowance  therefor,  and  which  was  paid  to  the 
printer;  after  which  he  brought  an  action  against  the  State,  and  re- 
covered a  further  sum,  which  was  paid  to  him  under  a  resolution  in 
1810.  On  these  facts  the  counsel  of  the  State  prayed  the  Court  to 
direct  the  jury,  that  the  plaintiff,  from  the  time  of  his  appointment 
to  the  office  of  printer  to  the  State  in  November,  1811,  until  a  period 
subsequent  to  the  1st  of  April,  1814,  held  his  office  under  an  annual 
salary  of  $1,200,  which  by  his  accoant  he  acknowledged  to  have  re- 
ceived, and  that  he  is  entitled  in  law  to  no  additional  allowance ;  and 
further,  that  tlie  rendering  of  the  services  si)ecified  in  the  plaintiff's 
said  account  aj}'i)rinter  to  the  State,  does  not  furnish  any  considera- 
tion upon  which  an  assumpsit  can  l»e  implied  from  the  State,  and 
consequently  he  is  not  entitled  to  recover  in  this  action.  Which  di- 
rection the  Court,  [Dorset,  C.  J.  and  Hanson,  A.  J.J  did  give  to 
the  jury.  The  plaintiff  excepted ;  and  the  verdict  and  judgment 
being  against  him,  he  prosecuted  this  appeal. 

The  cause  was  argued  before  Buchanan,  Easle,  and  John- 
son, JJ. 

IHhkney  and  R.  Johtisany  for  the  appellant,  contended,  1.  That 
this  action  could  be  sustained  against  the  State  under  the  Act  of 
1786,  ch.  53.  2.  That  there  was  a  sufficient  consideration  to  sap- 
port  an  indebitatus  cLMumpHt.  On  the  first  point  they  referred  to  the 
Acts  of  Assembly  of  1786,  ch.  53,  ch.  49;  1816,  ch.  98;  May,  1781,  ch. 
17;  1786,  ch.  18;  XichoUofivs.  The  State,  3  H.  &  ifclT.  109;  Th^ 
State  vs.  Cha^ej  in  this  Court,  at  December,  1810,  and  Chreen  vs.  11^ 
ofifi  ^ate  in  A.  A.  County  •  Court  in  1810.  On  the  second  point 
''^^  they  referred  to  the  several  Acts  of  Assembly,  resolutions,  and 
votes  and  proceedings,  herein  before  mentioned. 

Wi'tider  and  ^ayle,  (employed  by  -the  executive — WilliamSy  the 
Assistant  Attorney-General,  having  been  the  appellant's  counsel,) 
for  the  State,  contended,  1.  That  the  action  could  not  be  maintained 
against  the  State.  2.  That  the  plaintiff  wa^^  a  salaried  officer;  and 
3.  That  there  could  not  be  an  implied,  where  there  was  no  express 
assumpsit.  They  relied  on  1  Com.  Dig.  tit  Actions^  (C.  1 ; )  6  Com. 
Dig.  tit.  rrerogativCj  (D.  78; )  3  Blk.  Com.  255,  256;  Rileyy  251 ;  and 
the  several  Acts  of  Assembly,  resolutions,  and  cases  referred  to  by 
the  appellant's  counsel. 

Buchanan,  J.  delivered  the  opinion  of  the  Court.  This  case 
comes  before  us  on  an  appeal  from  the  judgment  of  the  County  Court 
of  Baltimore,  in  a  suit  instituted  by  the  appellant  against  the  State 
of  Marylau<l,  under  the  Act  of  1786,  ch.  53. 
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The  two  counts  relied  upon  iu  the  declaration  are,  the  first  on  a 
general  indebitatus  ctssumpHit  for  sundry  matters  proper]^'  chargeable 
in  account :  and  the  second  for  work  and  labor  done,  and  materials 
found.  And  on  an  attentive  examination  of  the  evidence  produced 
at  the  trial,  and  set  out  in  the  bill  of  exceptions,  we  are  constrained 
to  say,  that  whatever  demand  the  appellant  may  have  on  the  libe- 
rality of  the  Legislature,  the  law  will  not  sustain  the  claim  he  has 
set  up. 

The  printer  to  the  State,  is  an  officer  appointed  by  the  Legislature, 
whose  duty  it  is,  to  print  the  laws  and  resolutions,  and  the  votes  and 
proceedings  of  each  session,  on  a  salary  annually  fixed  and  ascer- 
tained by  that  body,  and  provided  for  by  an  Act  for  the  payment  of 
the  civil  list,  according  to  invariable  usage,  since  the  year  1784; 
and  it  appears  to  have  been  the  constant  practice,  to  print  a  suffi- 
cient number  of  the  votes  and  proceedings,  for  the  use  of  the 
justices  of  the  peace,  throughout  the  State,  without  any  other 
compensation  than  his  annual  salary  provided  for,  and  paid  as 
before  stated. 

At  the  November  Session,  1811,  the  appellant  was  appointed 
printer  to  the  State  by  the  Legislature,  who  at  the  same  session 
passed  a  resolution,  directing  the  laws  and  resolutions,  and  the  votes 
and  proceedings,  to  be  printed  •  in  a  manner  and  style  differ-  ooq 
ent  from  that  in  which  they  had  usually  been  printed.  On  -^^^ 
which  he  preferred  a  petition  to  the  Legislature,  complaining  of  the 
alteration  directed  in  the  manner  of  printing  the  laws,  &c.  and  pro- 
posing, instead  of  a  gross  sum  as  a  compensation  in  the  form  of  a 
salary,  the  adoption  of  a  different  mode  of  payment. 

This  application  was  rejected;  and  by  the  Act  for  the  payment  of 
the  civil  list,  which  was  subsequently  passed,  but  at  the  same  session 
his  salary  wa«  fixed  at  $1,200.  At  the  extra  session  of  June,  1812, 
be  presented  a  memorial  to  the  Legislature,  requesting  an  expres- 
sion of  their  wishes  and  opinion  on  the  question,  whether  it  was  his 
duty  to  print  tha  votes  and  proceedings  of  the  preceding  November 
Session  of  1811,  for  the  justices  of  the  peace,  with  a  suggestion  of  the 
expectation,  that  they  would  make  him  a  compensation  for  it;  at  the 
same  time  acknowledging  the  pre-existing  practice  by  the  printers 
to  the  State,  to  print  the  votes  and  proceedings  of  each  session  ibr.the 
justices  of  the  peace;  and  admitting,  that  if  he  had  been  aware  of 
the  order  of  the  House  of  Delegates  in  1794,  directing  a  copy  of  the 
votes  and  proceedings  to  be  furnished  by  the  printer,  to  each  person 
entitled  to  the  laws,  he  would  have  conformed  to  that  practice ;  but 
resting  his  excuse  for  not  doing  so  on  the  Act  of  1790,  ch.  51,  which 
does  not  expressly  direct  it  to  be  done. 

In  consequence  of  which,  the  Legislature  passed  a  resolution,  (not 
making  it  his  duty,)  but  declaring  it  to  be  his  duty,  to  print  the 
votes  and  proceedings  of  the  November  Session,  1811,  for  the  justices 
of  the  peaee,  but  allowing  him  no  compensation  for  it,  and  expressing 
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no  wish  upon  the  subject.  After  the  passage  of  which  resolation  he 
printed  690  copies  of  the  votes  and  proceedings  of  that  session,  for 
the  use  of  the  justices  of  the  peace ;  and  at  the  November  Session, 
1812,  he  preferred  a  petition  to  the  Legislature,  asking  an  additional 
compensation  for  the  increased  expense  he  had  been  at  in  printing 
the  laws,  &c.  in  conformity  with  the  resolution  passed  at  the  pre- 
ceding Xovember  Session,  directing  a  diflFerent  manner  of  printing 
them,  which  subject  was  referred  to  the  Governor  and  Council, 
who  allowed  and  caused  him  to  be  paid  8243,  as  an  extra  compen- 
sation. 

For  the  years  1812,  1813  and  1814,  he  continued  printer  to  the 
^  ^  State,  at  an  annual  salary  of  $1,200,  which  was  *  provided  for 
'*^^  as  usual,  in  the  annual  law  for  the  payment  of  the  civil  list, 
and,  as  it  appears,  was  all  regularly  paid. 

During  which  years  he  printed  the  laws  and  resolutions,  and  the 
votes  and  proceedings,  agreeable  to  the  requisitions  of  the  resolu- 
tion of  the  November  Session,  1811,  and  printed  and  distributed  the 
votes  and  proceedings  for  the  use  of  the  justices  of  the  pea<!e ;  and 
this  suit  was  brought  to  recover  the  value  of  his  work  and  labor 
done,  and  materials  found,  in  printing  the  votes  and  proceedings 
for  the  justices  of  the  peace,  and  in  the  altered  manner  of  print. 
ing  the  laws,  &c. 

It  appears  to  have  been  the  settled  usage,  to  pay  for  the  printing 
of  the  laws  and  resolutions,  and  the  votes  and  proceedings,  in  the 
form  of  a  salary  to  the  printer,  and  in  no  other  way.  And  as  it  has 
been  the  uniform  practice  for  the  printers  to  the  State  to  print  a  suf- 
ficient number  of  the  votes  and  proceedings  of  the'  Legislature  for 
the  use  of  the  justices  of  the  peace,  with  no  other  compensation  for 
that  description  of  service  than  the  annual  salary  pnmded  for 
towards  the  close  of  each  session,  by  an  Act  for  the  payment  of  the 
civil  list,  the  Legislature  must  be  understood  as  having  made,  and 
the  appellant  as  having  accepted,  the  appointment  of  printer  to  the 
State,  with  a  view  to  that  practice,  which  thus  entered  into,  became 
a  constituent  part  of  the  contract. 

The  Act  of  1790,  ch.  51,  s.  3,  prescribing  the  duties  of  the  printer 
to  the  State,  directs  that,  immediately  on  the  receipt  of  the  votes 
and  proceedings,  and  the  laws  and  resolutions  of  the  Legislature,  he 
shall  proceed  to  print  and  stitch  them,  and  print,  stitch  and  pack  ap« 
under  the  direction  of  the  Governor  and  Council,  one  copy  of  the 
laws  and  resolutions,  and  one  copy  of  the  votes  and  proceedings  of 
each  branch  of  the  Legislature,  for  the  Governor  and  Council,  and 
for  each  member  of  the  General  Assembly ;  one  copy  of  the  laws 
and  resolutions,  well  bound  in  blue  boards,  and  four  copies  of  the 
votes  and  proceedings,  for  the  clerk  of  each  resi)ective  county,  &c. 
one  copy  of  the  laws  and  resolutions  for  each  of  the  Judges  and 
justices  of  the  peace  within  this  State,  and  for  the  Attorney-Gene- 
ral; one  copy  of  the  laws  and  resolutions  for  the  register  in  Chan- 
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€er>,  and  for  the  register  of  wills  in  each  respective  county,  and  for 

the  clerk  of  the  General  Court,  on  the  western  and  eastern  shore 
respectively,  and  for  the  respective  •  treasurers,  &c.  and  seal  ^^^ 
aod  direct  them  accordingly,  and  deposit  them  in  the  council  -^^^ 
chamber,  &c.  under  certain  penalties.  It  is  true  that  this  law  does 
not  make  it  the  duty  of  the  printer  to  the  State  to  print,  &;c.  the 
votes  and  proceedings  for  the  use  of  the  justices  of  the  peace,  and 
it  wocdd  not  have  been  incumbent  on  the  appellant  to  do  so,  if  the 
resolution  of  the  November -Session,  1811,  appointing  him  the  printer 
to  the  State,  had  merely  conferred  upon  him  the  appointment,  with- 
out saying  any  thing  more. 

Bat  that  resolution  is  in  these  words,  ^^  Eesolved,  that  Jehu  Chan- 
dler print  the  laws,  and  votes  and  proceedings  of  the  General  As- 
sembly, and  perform  such  other  services  as  have  been  usually  per- 
formed by  the  printer  employed  by  the  State,  or  may  be  required  by 
the  Legislature,  or  either  branch  thereof,  or  by  the  Governor  and 
Council." 

The  words  ^'  and  perform  such  other  services  as  have  been  usually 
performed  by  the  printer  employed  by  the  State,"  cannot,  we  think, 
be  understood  as  having  relation  to  any  services  required  by  the 
Act  of  1790,  ch.  51,  s.  3,  such  as  ^^  stitching,  packing  up,"  &c. 
because,  if  he  had  simply  been  appointed  printer  to  the  State,  with- 
out any  thing  more  being  added,  it  would  have  been  his  duty  to  do 
whatever  is  directed  to  be  done  by  that  law,  and  those  words  having 
no  other  object,  would  have  been  altogether  nugatory. — Nor  can 
they  be  considered  as  .having ,  reference  to  mere  job  work,  not  em- 
bracing the  laws  and  resolutions,  and  votes  and  proceedings,  such 
as  printing  for  the  House  of  Delegates,  or  the  Senate,  or  Governor 
and  Council,  which  is  all  provided  for  by  the  latter  clause  of  the 
resolution,  ^^  or  may  be  required  by  the  Legislature,  or  either  branch 
thereof,  or  by  the  Governor  and  Council." 

They  were,  however,  introduced  for  some  purpose,  and  must  be 
construed  to  relate  to  services  resting  entirely  in  usage,  as  distin- 
guished from  such  as  were  expressly  enjoined  by  law,  and  not  neces- 
sary to  be  provided  for — otherwise  they  would  have  been  omitted  as 
useless,  or  a  different  phraseology  been  employed,  such  as  ^'  afe  by 
law  required  to  be  performed,"  in  the  place  of  "  have  been  usually 
performed." 

They  were  intended  to  embrace  any,  and  every  thing,  so  resting 
in  usage.    Was  there  any  such  ser\ice? 

The  settled  practice,  to  print  a  sufficient  number  of  the  votes  and 
proceedings  for  the  use  of  the  justices  of  the  •  peace  through-  ^oo 
out  the  State,  with  no  other  compensation  than  the  annual  -^^-^ 
salary  ascertained  by  law,  (whether  in  consequence  or  not  of  the 
order  of  the  House  of  Delegates  alone  in  1794,  which  directs  it  to  be 
done,  is  not  material,)  was  a  service  of  that  description,  a  service 
that  had  been  usually  performed  by  the  printer  employed  by  the 
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State,  in  his  character  of  a  salary  officer,  and  within  the  terms  of 
the  resokition;  which  terms  the  appellant  virtuallj'^  accepted,  by 
entering  upon  the  duties  of  the  office.  There  was,  therefore,  no 
assumpsit  by  the  State,  either  express  or  implied,  to  pay  him  for 
such  service,  in  any  other  way  than  in  the  form  of  an  annnal  salary, 
which  he  has  received.  On  the  contrary,  the  resolution  passed  at 
the  June  Session  in  1812,  declaring  it  to  be  his  duty  to  print  the 
votes  and  proceedings  of  the  preceding  November  Session,  for  the 
justices  of  the  peace,  negative  the  idea,  and  his  proceeding  to  print 
them  after  such  an  expression  of  opinion,  was  a  recognition  of  it,  as 
a  service  falling  within  his  duty  as  a  salary  officer. 

As  to  the  alteration  made  by  the  resolution  of  the  November  Ses- 
sion of  1811,  in  the  manner  of  printing  the  laws,  &c.  it  cannot  be 
denied,  that  the  Legislature  have  a  right  to  prescribe  the  manner  of 
printing  their  laws,  &c.  And  let  it  be  remembered,  that  the  appel- 
lant proposed  to  the  Legislature,  before  he  had  printed  any  of  them, 
to  abolish  the  mode  of  payment  by  a  fixed  salary,  and  to  compensate 
him  for  the  work  and  labor,  &c.  in  another  way,  which  they  declined 
doing,  but  adhered  to  the  established  usage,  and  the  manner  of 
printing  before  directed,  and  fixed  his  salary  at  $1,200 ;  with  a  know- 
ledge of  which  he  did  not  decline  the  office,  but  went  on  and  did 
the  work  as  directed,  and  thus  tacitly  not  only  acknowledged  the 
duty,  but  accepted  the  resolution,  prescribing  the  manner  in  which 
the  work  should  be  done,  as  a  part  of  his  contract,  and  agreed  to 
receive  the  salary,  so  ascertained,  as  his  pay.  Considering  him, 
therefore,  as  a  salary  officer  of  the  State,  and  the  services  for  which 
he  seeks  remuneration  beyond  the  amount  of  his  salary,  as  rendered 
in  that  capacity,  he  is  not  entitled  to  recover  in  an  action  at  law,  for 
either  class  of  those  services,  as  for  work  and  labor  done,  &c.  but  mast 
be  content  with  his  salary,  which  excludes  all  idea  of  an  implied  as- 
sumpsit to  pay  the  value  of  his  work,  whatever  that  might  be.  A 
contract  for  a  fixed  salary,  *  and  an  implied  assumpsit,  cannot 
*''•'  stand  together ;  otherwise  any  clerk  engaged  at  a  fixed  salary, 
would  be  entitled  to  recover  in  an  action  of  assumpsit  for  any  in- 
creased labor  he  might  be  put  to,  in  consequence  of  an  extension  of 
his  employer's  business,  which  cannot  be.  And  this,  in  fact,  is  bat 
a  suit  by  a  salary  officer,  for  the  inadequacy  of  his  salary,  to  the 
duties  discharged  as  such.  With  respect  to  the  claim  for  printing 
the  votes  and  proceedings  for  the  use  of  the  justices  of  the  peace^ 
the  concluding  counsel  for  the  appellant,  did  indeed  seem,  in  ar^^- 
ment,  to  limit  his  pretensions  to  a  comi)ensation  only  for  printing 
the  690  copies  of  the  votes  and  proceedings  of  the  November  Ses- 
sion, 1811,  virtually  yielding  all  other,  and  founding  that  claim  solely 
on  the  application  of  his  client  to  the  Legislature,  for  their  opinion 
on  the  question,  whether  it  was  his  duty  to  print  them,  and  the  con- 
sequent resolution  adopted  by  that  body,  declaring  it  to  be  his 
duty.     But  it  is  not  perceived  that  the  expression  by  the  I^egisla- 
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tare,  of  the  opinion  that  it  was  his  duty  to  perform  that  service  as  a 
saJaiy  officer,  amounted  to  an  implie<l  assumpsit  to  make  him  a  com- 
peosatioD  for  it  over  and  above  his  salary.  And  surely,  the  circum- 
stance that  the  Legislature,  at  the  November  Session  of  1812,  gratui- 
tously referred  to  the  Governor  and  Council  the  question,  whether 
be  should  be  allowed  any  additional  compensation  for  the  alleged 
increased  expense  he  had  been  at  in  printing  the  laws,  &c.  of  the 
November  Session,  1811,  in  the  manner  and  style  directed  by  the 
resolution  of  that  session,  furnishes  no  evidence  of  an  implied  agree- 
ment to  pay  him  an  extra  compensation  beyond  his  salary  for  the 
ensuing  year,  and  more  particularly  as  his  salary  was  continued  to 
be  fixed  at  $1,200  for  each  succeeding  year,  in  which  he  acquiesced^ 
and  continued  to  discharge  the  duties  required  of  him,  and  thus  re- 
cognized the  principle,  that  he  was  to  be  paid  by  way  of  salary 
aiooe — And  the  additional  allowance  made  him  by  the  Governor  and 
Council,  under  the  reference,  for  printing  the  laws,  &c.  of  the  No- 
vember Session,  1811,  has  been  paid. 

In  this  view  of  the  subject,  it  is  not  necessary  to  look  into  the 
question  raised  in  argument,  whether  the  claim  of  the  appellant  is 
of  that  description,  for  the  recovery  of  which  the  Act  of  1786,  ch. 
53,  provides  the  ri^bt  to  sue  the  State. 

•  Johnson,  J.  This  was  an  action  brought  against  the  o^^ 
State,  to  recover  a  compensation  for  work  and  labor,  and  for  '^^^ 
the  materials  furnished  by  the  plaintiff  in  printing,  (amongst  other 
things,)  690  copies  of  the  votes  and  proceedings  of  the  Legislature 
for  the  year  1811. 

It  appears  to  me,  that  the  State,  in  all  cases  where  it  employs  an 
individual,  and  obtains  his  services,  is  bound  to  make  a  compensa- 
tion for  such  services;  and  unless  they  are  performed  for  a  stipulated 
compensation,  or  comprehended  in  the  duties  to  be  performed  for  a 
fixed  salary,  the  amount  of  the  compensation  no  more  rests  with  the 
State,  than  it  would  rest  with  an  individual  employer.  The  services 
being  performed,  the  law,  as  well  against  the  State,  as  the  individual 
employer,  raises  an  obligation,  and  creates  an  implied  assumpsit,  to 
make  such  compensation  as  the  services  and  articles  found  are  worth 
to  be  ascertained,  (the  State  having  by  law  permitted  the  suit  to  be 
brought,)  through  the  instrumentality  of  a  Court  and  jury. 

The  690  copies  of  the  votes  and  proceedings  having  been  printed 
for  delivery,  and  a^epted  by  the  State,  through  the  proper  channel, 
the  printer,  if  he  has  not  been  compensated  therefor,  ought  to  sus- 
tain his  claim. 

To  form  an  opinion  on  this  subject,  it  is  necessary  to  examine  into 
the  contract  made  between  the  State  and  the  plaintiff.  And  as  he 
has  received  an  annual  salary  from  the  State,  to  ascertain  whether 
that  salary  can  be  made  a  compensation  for  the  work  in  question. 
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On  the  6th  of  November,  1811,  the  plaintiff,  by  a  resolution  of  the 
Legislature,  was  called  on  "  to  print  the  laws  and  votes  and  proceed- 
ings of  the  General  Assembly,  and  perform  such  other  services  as 
have  been  usually  performed  by  the  printer  employed  by  the  State, 
or  that  may  be  required  by  the  Legislature,  or  either  branch  thereof, 
or  by  the  Governor  and  Council."  Under  this  resolution  the  plain- 
tiff commenced,  and  went  on  to  print ;  by  doing  so,  he  acceded  to 
the  terms  of  the  resolution,  and  the  contract  became  thereby  mutu- 
ally binding ;  he  was  bound  to  i>erform  the  work,  and  the  State  to 
compensate  him  for  the  same. 

Long  before  and  at  the  time  of  the  passage  of  the  resolution,  the 
uniform  practice  of  the  State  had  been  to  pay  the  printer  for  "  print- 
ing the  laws  and  votes  and  proceedings,"  by  an  annual  salary,  ascer- 
tained  near  the  conclusion  •  of  the  session,  by  the  passage  of 
'^^^  a  law  for  the  payment  of  the  civil  list,  in  which  the  printer  is 
included. 

It  will  be  perceived  that  the  resolution  which  contains  the  t^rms 
of  the  contract  between  the  State  and  the  plaintiff,  prescribes  not 
the  extent  of  the  work  to  be  done  by  the  printer;  it  directs  him  to 
print  the  '^  laws  and  votes  and  proceedings,"  and  perform  such  other 
services  as  have  been  usually  performed  by  the  printer  to  the  Stat«. 
As  then  the  contract  itself  is  silent  as  to  the  extent  of  the  services, 
we  must  resort  to  other  sources  to  ascertain  its  meaning,  and  find 
out  what  services  he  was  to  perform,  connected  with  the  laws  and 
votes  and  proceedings,  and  the  number  his  contract  called  on  him 
to  publish,  for  the  contemplated  salary. 

By  the  Act  of  1790,  ch.  51,  which  law  was  in  full  operation,  and 
the  only  law  existing  when  the  plaintiff'  contracted  to  work  for  the 
State,  the  whole  extent  of  the  duties  he  is  called  on  to  perform,  as 
connected  with  the  laws  and  votes  and  proceedings,  are  pointed  out 
with  precision,  and  these  are  the  duties  for  which  the  printer  is  com- 
pensated by  the  annual  salary  given  him  in  the  law  for  the  payment 
of  the  civil  list.  The  Act  of  1790,  ch.  51,  explicitly  declares  the 
names  or  characters  of  those  officers  of  the  government  who  are  to 
receive  the  laws,  together  with  the  votes  and  proceedings,  and  who 
are  to  receive  the  laws  and  resolutions.  It  directs,  that  the  printer 
^*  shall  print  and  stitch,  and  pack  up,  under  the  direction  of  the  Gov- 
ernor and  Council,  as  many  copies  thereof  as  shall  be  sufficient  for 
the  following  persons  and  purposes ;  that  is  to  say,  one  copy  of  the 
laws,  resolutions,  and  one  copy  of  the  votes  and  proceedings  of  each 
branch  of  the  Legislature,  for  the  Governor  and  Council,  and  for  ea<;h 
member  of  the  General  Assembly ; "  and  after  designating  those  who 
are  to  have  copies  of  the  votes  and  proceedings,  it  directs  who  are  to 
have  copies  of  the  laws  and  resolutions,  and  amongst  the  persons 
thus  mentioned  are  the  justices  of  the  peace. 

It  would  seem  impossible  to  entertain  a  doubt,  but  that  the  printer 
of  the  State,  under  this  law,  which  was  the  only  law  existing  when 
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he  contracted,  was  not  boand  to  famish  a  copy  of  the  votes  and  pro- 
ceedings for  each  justice  of  the  peace. 

•  We  have  seen,  by  the  resolution  under  which  the  appoint-  ^^^ 
ment  was  made,  that  he  was  to  "  perform  such  other  services  '^^^ 
as  have  been  usually  performed  by  the  printer  employed  by  the 
State."  The  effect  and  operation  of  these  words  are,  that  the  print- 
ing shall  be  done  under  the  regulations  contained  in  the  Act  of  1790, 
<3h.  51 ;  and  the  printing,  when  done,  ^^  stitched  and  packed,"  &c.  as 
there  directed.  This  appears  most  evident  to  me ;  for  the  latter  part 
of  the  resolution  makes  it  his  duty,  to  do  what  in  addition  ^'  the 
Legislature,  or  either  branch  thereof,  or  the  Governor  and  Council 
may  require,"  thereby  leaving  the  words  of  the  resolution  confined 
to  the  stitching  and  packing  the  work  as  directed  by  the^Act  of 
1790,  ch.  51. 

Having  thus  ascertained  the  extent  of  the  duties  to  bo  performed 
by  the  printer,  and  what  the  annual  salary  comprehends,  it  remains 
to  be  considered  whether  he  has  done  any  other  work  for  which  he 
has  received  no  compensation. 

The  plaintiff  having  printed  and  packed  the  number  of  the  laws 
and  votes  and  proceedings  directed  by  the  Act  of  1790,  called  on  the 
executive  for  their  construction  of  that  Act,  to  know  from  them, 
whether  he  was  bound  to  furnish  the  justices  of  the  peace  with  the 
votes  and  proceedings.  They  agree  that  the  Act  did  not  demand 
them,  but  advise  him  that  it  was  best  to  furnish  tbe  copies,  without 
directing  that  he  should  do  so. 

In  June,  1812,  an  extra  session  of  the  Legislature  was  held,  and 
the  printer,  by  his  memorial,  requests  of  them  to  be  directed,  if  to 
furnish  the  copies  of  such  was  their  desire,  expressing  his  belief  that 
the  Legislature  would  not  demand  his  labor  without  making  compen- 
sation. The  Legislature  of  that  session  did  not  direct  him  to  print 
the  votes  and  proceedings  for  each  justice  of  the  peace ;  they  do  not 
promise  compensation,  but  say  it  was  his  duty  to  print  them. 

The  legislative  will  being  thus  expressed,  the  plaintiff  did  print 
the  690  copies  of  the  votes  and  proceedings  for  the  justices  of  the 
peace,  for  the  printing  of  which  no  compensation  has  been  made, 
and  to  obtain  satisfaction  for  them  the  present  suit  was  brought. 

By  the  Act  of  1790,  if  the  printer  fails  to  perform  the  duties  there- 
by imposed  on  him,  he  incurs  considerable  penalties,  and  forfeits  his 
salary. 

•  The  plaintiff  thought  he  was  not  bound  to  print,  the  exe-  ^q^ 
cutive  advise  him,  and  the  Legislature  declare  it  his  duty  to  -^^  • 
print  them. 

If  this  was  a  contract  between  two  individuals,  I  should  conceive 
little  doubt  could  be  entertained.  Suppose  one  individual  to  engage 
another  to  do  certain  work  for  him,  and  in  the  performance  of  the 
work  the  parties  differ,  (as  is  often  the  case,)  as  to  the  extent  of  tbe 
<5ontract — the  employer  demanding  more  work  to  be  done  than  the 
16  5  H.  &  J. 
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workman  thought  himself  bound  to  do.  The  workman  says  he  will 
go  on,  if  he  is  to  be  paid ;  he  is  told  to  go  on,  becanse  it  is  his  duty 
under  the  first  contract.  He  does  go  on,  and  completes  more  work 
than  the  first  contract  covered.  Gould  the  defence  for  one  moment 
be  sustained,  that  the  workman  should  have  no  compensation  for 
the  extra  work,  becanse  the  employer  did  not  promise  to  pay  or  direct 
him  to  proceed,  but  only  declared  he  was  bound  to  proceed  ?  If 
the  contract  did  not  embrace  the  work,  the  law  would  raise  an 
implied  assumpsit,  and  compel  payment.  The  case  before  the 
Court  is  not  distinguishable  from  the  one  supposed. 

Judgment  affirmed. 


COURT  OF  APPEALS,  JUNE  TERM,  1821. 
The  State  vs.  Chase. 

A  Judge  is  not  entitled  to  compensation  for  the  performance  of  extra  judicial 

serTices  imposed  upon  him  after  the  date  of  his  commission. 
Services  performed  by  the  chief  Judge  of  the  third  judicial  district,   as 

Chancellor,  under  the  Acts  of  1805,  ch.  65,  s.  19,  1806,  ch.  55,  s.  2,  and 

1811,  ch.  189,  are  judicial  services. 
An  action  would  lie  against  the  State,  under  the  Act  of  1786,  ch.  58;  for  ail 

descriptions  of  claims  against  the  State. 

Ebbob  to  Anne  Arundel  County  Court.  This  was  an  action  of 
assumpsit  brought  against  the  State.  The  declaration  contained 
two  counts,  one  ibr  work  and  labor,  &c.  and  the  other  on  a  quantum 
meruit  for  work  and  labor.    The  general  issue  was  pleaded. 

1.  At  the  trial  the  plaintiff,  (now  defendant  in  error,)  gave  in  evi- 
dence, that  he  was,  on  the  27th  of  January,  1806,  appointed  and 
commissioned  Chief  Judge  of  the  third  judicial  district  of  this 
State,  and  that  he  accepted  the  said  appointment  and  took  upon 
himself  the  performance  of  the  duties  thereof,  after  having  sub- 
scribed a  declaration  of  his  belief  in  the  Christian  religion,  and 
taken  the  several  oaths  required  by  the  Constitution  and  laws  of  this 
State  to  be  taken  by  him,  iis  Chief  Judge  as  aforesaid.  That  he 
hath  continued  to  hold  the  said  office,  under  his  said  commission, 
and  still  doth  hold  the  same,  using,  exercising  and  performing,  all 
the  powers  and  duties  thereof.  That  at  •  various  times,  and 
4119  ^11  various  cases,  since  his  appointment  and  acceptance  of  the 
office  of  Chief  Judge  as  aforesaid,  he  hath  been  called  upon,  agree- 
ably to  the  provisions  of  the  Act  of  Assembly  hereinafter  mentioned, 
as  Chief  Judge  of  the  third  judicial  district  aforesaid,  and  during  the 
recess  of  the  County  Courts  of  the  said  judicial  district,  to  perform 
and  render  the  several  duties  required  to  be  performed  and  rendered 
by  him  as  Chief  Judge  as  aforesaid,  under  and  in  virtue  of  the  pro. 
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visions  contained  in  the  Aets  of  Assembly  of  1806,  ch.  55^  and  1811, 
ch.  189,  and  that  he  did  well  and  faithfully  perform,  and  render  all 
the  said  dnties,  whenever  and  as  often  as  he  was  called  upon  and  re- 
quired so  to  do.  And  to  prove  services  to  have  been  rendered  by 
him,  under  and  in  virtue  of  the  Act  of  1806,  ch.  55,  he  offered  in 
evidence  the  bills,  papers,  and  whole  proceedings  in  the  Court  of 
Chancery,  in  a  number  of  cases ;  and  the  certificate  of  the  Chan- 
cellor in  those  cases,  stating  that  he  could  not  conscientiously  act 
thereon ;  and  also  i*ead  in  evidence  the  several  orders  and  decrees 
passed  by  him  in  the  said  suits  under  and  in  virtue  of  the  said  Act 
of  Assembly,  the  complainants  therein  having  made  their  election 
as  stated  in  the  said  Act  of  Assembly.  He  also  offered  in  evidence 
saDdry  cases  depending  in  the  Court  of  Chancery,  wherein  the 
Chancellor  reqncisted  him  to- give  his  opinion  upon  questions  of  law 
arising  thereon ;  and  that  accordingly,  and  in  virtue  of  the  Act  of 
Assembly  of  1811,  ch.  189,  he  did  give  an  opinion  on  the  said  ques- 
tions, which  opinions  were  read  in  evidence  to  the  jury ;  and  he 
proved  all  the  services  set  forth  above  to  have  been  rendered  by  him 
subsequently  to  his  appointment  as  Chief  Judge  as  aforesaid,  and  to 
the  passage  of  the  laws  under  which  he  grounds  his  claim  to  be  com- 
pensated for  them.  He  also  offered  in  evidence  the  proceedings  of 
tbe  House  of  Delegates  upon  a  memorial  preferred  by  him  to  the 
Greneral  Assembly  in  the  year  1807,  allowing,  by  a  resolution  passed 
that  house,  the  sum  of  $200  to  the  Chief  Judge  of  the  third  judi- 
cial district,  as  a  compensation  for  his  services  pertbrmed  under  the 
Act  of  1806,  ch.  55. 

The  State  then,  by  its  counsel,  offered  in  evidence,  that  tbe  plain- 
tiff held  the  office  of  Chief  Judge  of  the  third  judicial  district,  from 
the  27th  of  January,  1806,  until  a  period  subsequent  to  the  institu- 
tion of  this  suit,  under  an  annual  salary  of  $2,200.  That  from  the 
time  of  his  •  appointment  to  the  office  of  Chief  Judge,  until  ^qq 
after  the  bringing  of  the  present  action,  he  regularly  received,  -^^^ 
as  it  became  due,  the  salary  of  $2,200  so  allowed  him  by  law.  The 
State  also  offered  in  evidence  the  proceeding  of  the  Senate  in  the 
year  1807,  negativing  the  resolution  which  passed  the  House  of  Dele- 
gates as  herein  before  referred  to ;  and  the  proceedings  of  the  House 
of  Delegates  at  December  Session,  1818,  negativing  the  resolution 
proposing  to  allow  the  Chief  Judge,  as  a  compensation  for  his  ser- 
vices i)erformed  under  the  Act  of  1806,  ch.  55,  one  year's  additional 
salary.  The  plaintiff*  then  prayed  the  Court  to  instruct  the  jury, 
that  upon  the  above  statement  of  facts,  if  the  jury  find  the  same  to 
be  tnie,  he  is  entitled  to  recover.  Which  instruction  the  Court, 
[EiDGELY  and  KiLGOUE,  A.  J.]  gave  to  the  jury,  being  of  opinion, 
that  an  implied  assumpsit  was  created  on  the  part  of  the  State,  that 
the  plaintiff  should  be  paid  and  satisfied  for  the  services  above 
stated  to  have  been  performed,  if  proved  to  the  satisfaction  of  the 
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jnry;  and  that  it  was  the  province  of  the  jary  to  determine  the 
amount  of  such  compensation.    The  State,  by  its  attorney,  except^ed. 

2.  The  State,  by  its  counsel,  then  prayed  the  opinion  of  the  Coart, 
and  their  direction  to  the  jury,  that  the  plaintitt'  having  held  the 
office  of  Chief  Judge  of  the  third  judicial  district  from  the  time  of 
his  appointment  on  the  27tb  of  January,  1806,  until  after  the  insti- 
tution of  this  suit,  under  an  annual  salary  of  $2,200,  which  he  ad- 
mits to  have  been  regularly  paid  to  him,  is  not  entitled  in  law  to  any 
additional  compensation  from  the  State ;  and  that  the  servicer,  of 
which  evidence  has  been  offered,  constitute  no  consideration  from 
which  an  assumpsit  on  the  part  of  the  State  can  be  implied ;  and 
that  therefore  he  is  not  entitled  to  recover  in  this  action.  Which 
opinion  and  direction  the  Court  refused  to  give.  The  State,  by  its 
counsel,  excepted. 

3.  The  State,  by  its  counsel,  also  prayed  the  opinion  of  the  Court, 
and  their  direction  to  the  jury,  that  as  the  Act  of  1805,  ch.  65,  which 
passed  prior  to  the  plaintiff's  appointment  as  Chief  Judge  of  the 
third  judicial  district,  and  under  which  he  holds  his  commission,  re- 
quired him  to  hear  and  determine  all  cases  in  which  the  Chancellor 
might  be  interested ;  and  the  case  of  Kilty  and  Simmons  against 
Qiiri  ^'"^  *^  o<^er«,  and  Kilty  against  the  heirs  of  Brovon^  •  were 
^^^  cases  of  that  description,  the  plaintiff  was  bound  to  hear  and 
determine  them  without  being  entitled  to  any  allowance  therefor  in 
addition  to  his  annual  salary  as  Chief  Judge  of  the  third  judicial 
district ;  and  that  the  services  rendered  in  hearing  and  determining 
those  cases,  constitute  no  consideration  from  which  an  assumpsit  on 
the  part  of  the  State  can  be  implied,  and  that  consequently  the 
plaintiff  is  not  entitled  to  recover  any  compensation  therefor,  al- 
though the  Chancellor  had  certified  to  the  said  Chief  Judge  that  he 
could  not  conscientiously  act  thereon.  Which  opinion  and  direction 
the  Court  refused  to  give.  The  State,  by  its  counsel,  excepted. 
Verdict  for  the  plaintiff*  for  $3,000  current  money  damages.  Upon 
which  a  judgment  was  rendered  for  the  plaintiff';  and  on  which 
judgment  the  State  brought  a  writ  of  error,  returnable  to  this  Court. 

The  cause  was  argued  before  Buchanan,  Eable,  Johnson,  M ab- 
TIN,  and  DOESEY,  JJ. 

Williams^  (Assistant  Attorney-General,)  IHnkney^  and  Bidoutj 
(District  Attorney,)  for  the  State,  contended — 1.  That  no  action 
could  be  maintained  against  the  State,  in  cases  of  this  description, 
under  the  Act  of  1786,  ch.  53,  which  Act,  they  contended,  authorized 
suits  against  the  State  only  where  claims  against  the  State  could 
not  be  settled  and  adjusted  with  the  auditor-general,  by  reason  of  a 
disagreement  between  the  claimant  and  the  auditor,  as  to  the  sum 
to  be  allowed.  They  referred  to  the  preamble  of  that  Act,  and  also 
to  the  resolutions  of  February,  1777,  No.  1,  March,  1778,  No.  1, 
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and  1790,  No.'  8,  defining  the   powers  and  daties  of  the  auditor- 
general. 

2.  That  the  Legislature  had  a  right  to  impose  new  and  additional 
doties  and  services  of  a  judicial  nature  upon  the  Courts  and  Judges 
after  their  appointment ;  that  it  had  a  right  to  repeal,  modify,  or 
change  the  law  of  the  land,  whether  the  burthens  of  the  Courts  or 
Judges  were  lessened,  added  to,  or  varied,  or  not ;  and  this  in  regard 
to  aU  the  objects  of  the  law,  criminal,  common  law  or  equity  law. 
Bed,  of  RightHj  3d  sec. ;  Const  lOth  and  llth  sec. 

3.  That  the  duties  enjoined  upon  the  Chief  Judge  of  the  third 
judicial  district,  or  upon  the  County  Couits  of  that  district,  by  the 
Acts  of  1806,  ch.  55,  and  1811,  ch.  189,  being  judicial  powers,  could 
rightfully  be  imposed  upon  •  the  Judges  or  Courts  of  the  q^^ 
several  districts.  Jthe  Acts  of  1723,  ch.  12;  1774,  ch.  28;  *•** 
1763,  ch.  23,  s.  5 ;  1785,  ch.  49;  1791,  ch.  78;  1792,  ch.  63 ;  1814,  ch. 
55;  1814,  ch.  94,  and  1816,  ch.  193,  s.  16;  Whetcroft  vs.  Diyrseyy  3  H. 
&  McH.  357 ;  Johnson  vs.  The  State^  Ibid^  223 ;  Haybum^s  Casey  2 
DaU.  Rep.  409. 

4  That  the  Legislature  might  impose  local  and  peculiar  judicial 
duties  upon  any  particular  Court,  or  a  particular  Judge  of  any  Court. 
They  referred  to  the  several  Acts  of  Assembly  requiring  the  County 
Courts,  bordering  upon  the  Potomac,  to  take  cognizance  of  abuses 
practised  upon  the  navigation  of  that  river;  the  County  Courts  bor- 
dering upon  the  Susquehanna  to  take  cognizance  of  encroachments 
upon  the  fisheries,  &c  and  of  Baltimore  County  Court,  in  a  peculiar 
manner,  administering  the  ordinances  of  the  City  of  Baltimore;  also 
the  Acts  of  1796,  ch.  68,  s.  9;  1813,  ch.  126,  s.  2;  1814,  ch.  94,  s.  3; 
1815,  ch.  215,  s.  2;  1816,  ch.  151,  s.  1,  and  1817,  ch.  148,  s.  6, 10. 

5.  That  no  services,  especially  judicial,  which  the  Legislature 
oould  rightfully  exact  of  any  Court  or  Judge,  a  permanent  salary 
being  established  for  the  Judges,  could  lay  the  foundation  of  an 
implied  assumpsit  on  the  part  of  the  State,  that  any  other  or  further 
compensation  should  be,  or  ought  in  law  to  be  paid.  Bed,  of  Bights^ 
30<*  sec.  and  the  Act  of  1805,  ch.  86. 

6.  That  supposing  there  were  no  other  objections,  there  was  noth- 
ing in  the  nature  of  the  duties,  or  of  the  burthensomeness  of  the 
services,  or  of  any  other  circumstances  connected  with  this  contro- 
versy, which  entitled  the  defeudant  in  error  to  expect  or  demand 
additional  compensation.  They  referred  to  the  Act  of  November, 
1779,  ch.  24,  s.  4,  where  duties  similar  to  those  imposed  by  the  Act 
of  1805,  ch.  55,  s.  1,  were  cast  on  the  General  Court,  which  law  was 
acted  under  in  Quynn  vs.  Staines^  3  H,  d;  McH.  128;  and  opinions 
given  by  that  Court,  when  requested  by  the  Chancellor,  as  in  Ridgely 
vs.  WLaughlinj  3  H.  db  McH.  220 ;  Russell  and  Lax  vs.  Falls^  Ihid^ 
457;  Ridgely  vs.  Hotcard,  Ibidj  321;  Cheston  vs.  PagCj  4  H.  &  McH. 
471 ;  Ijand  Hold.  Ass.  384,  403 ;  Clarice  vs.  Ray^  1  H.  dt  J.  318;  Mafiro 


246  THE  STATE  vs.  CHASE.— 5  H.  &  J. 

vs.  Gittings^  Ibid^  492;  Lotce  vs.  Maccubbiny  Ibid^  650;  Chandler  vs. 
The  State,  {ante,  284.) 

^^^  •  7.  That  under  the  third  bill  of  exceptions,  the  services 
9%MZ  alleged  to  be  performed  by  the  defendant  in  error,  were  ander 
the  Act  of  1805,  ch.  05,  s.  19,  which  passed  prior  to  his  appointment, 
and  consequently  he  accepted  the  office  with  a  knowledge,  and  there- 
fore the  implied  assent,  that  he  would  be  called  upon  to  perform 
those  duties. 

Ma^fruder,  T,  B.  Dorsey,  and  Marriott,  for  the  defendant  in  error, 
contended — 1.  That  under  the  Act  of  1786,  ch.  53,  this  action  might 
be  sustained  against  the  State,  that  Act,  they  contended,  was 
general,  giving  the  right  to  all  descriptions  of  persons  to  proceed 
under  it.  19  Vin.  Ab.  tit  Statute,  519,  520,  522,  528,  as  to  the  rales 
to  be  observed  in  the  construction  of  statutes.  The  Act  of  1786, 
ch.  49,  s.  4.  And  to  show  that  under  the  Act  of  1786,  ch.  53,  similar 
suits  had  been  brought  against  the  State,  they  referred  to  Nicholson 
vs.  The  State,  3  jff .  cfc  McH.  109 ;  Tschudy  vs.  Tlie  State,  3  H.  dt  McH. 
1 5  Dugan  vs.  The  State,  in  1790 ;  Dorsey  vs.  The  State,  4  H.  db  McH. 
165;  Clarice  YS.  The  State,  in  1788;  Chase  vs.  The  State,  in  1810; 
Green  vs.  The  State,  in  1810;  and  the  Act  of  1799,  ch.  79,  s.  7. 

2.  That  the  Acts  of  1806,  ch.  55,  and  1811,  ch.  189,  imposed  duties 
on  the  defendant  in  error  which  were  not  imposed  on  any  other 
Judge,  and  which  he  was  not  bound  to  perform,  having  been  imposed 
after  bis  appointment;  but  that  having  performed  them,  he  was 
entitled  to  be  compensated  therefor.  Chandler  vs.  The  State,  per 
Johnson,  J. 

3.  That  it  was  not  contended  that  the  defendant  in  error  could, 
claim  compensation  for  any  services  performed  by  him  under  the 
Act  of  1805. 

Buchanan,  J.  delivered  the  opinion  of  the  Court.  By  the  Act 
of  1805,  ch.  65,  s.  19,  it  is  enacted,  ''that  in  all  cases  where  the  Chan- 
cellor is  or  may  be  interested,  and  where  bills  in  Chancery  may 
properly  lie,  the  Chief  Judge  of  the  district,  in  which  the  Chancery 
Court  shall  sit,  shall  hear,  determine,  order  and  decree  thereon,  in 
the  same  manner  as  if  such  Chief  Judge  was  the  Chancellor;  aud 
an  appeal  may  lie  in  such  cases,  from  the  decree  of  the  Judge  to  the 
Court  of  Appeals,"  &c. 

The  Act  of  1806,  ch.  55,  s.  1,  directs,  "that  in  aii^^  suit  in  the 
Chancery  Court,  in  which  the  Chancellor  for  the  time  •  being 
SUo  jjij^y  have  been  counsel,  or  have  given  his  opinion,  and  on 
that  account  may  conceive  that  he  cannot  conscientiously  act  there- 
on, and  shall  so  certify  in  writing,  the  same  shall  be  heard  and  deter- 
mined by  the  Chief  Judge  of  the  third  judicial  district,  or  by  the 
Court  thereof,  at  the  election  of  the  complainant,  and  all  interlocu- 
tory, and  other  orders,  in  such  cases,  shall  be  made  by  the  said 
Chief  Judge,  which  determinatioos  and  orders  shall  have  the  same 
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effect,  as  if  made  by  the  Chancellor,  and  such  decree  shall  be  subject 
to  appeal  in  like  manner." 

The  second  section  of  the  same  Act  authorizes  the  Chancellor  to 
reqaiie  the  opinion  of  the  Chief  Judge  of  the  third  judicial  district, 
OD  any  question  of  law  which  may  arise  in  any  suit  in  Chancery, 
and  io  which,  according  to  the  usual  practice,  such  opinion  may  be 
thought  necessary;  and  declares  it  to  be  the  duty  of  the  said  Judge, 
to  express  in  writing  such  opinion.  And  the  Act  of  1811,  ch.  189, 
gives  to  respondents,  the  same  benefits  and  advantage^  that  are 
giveD  to  complainants  by  the  first  section  of  the  Act  of  1806,  ch.  55. 

From  the  facts  set  out  in  the  first  bill  of  exceptions,  it  appears 
that  the  defendant  in  eiTor  was  appointed  Chief  Judge  of  the  third 
judicial  district,  on  the  27th  day  of  January  in  the  year  1806,  and 
has  ever  since  held  the  office,  and  acted  as  such;  and  that  after  his 
appointment,  and  entering  upon  the  duties  of  his  office,  and  during 
the  recess  of  the  Courts,  he  performed  sundry  duties,  in  passing 
orders  and  decrees,  and  giving  opinions,  under  and  in  virtue  of  the 
provisions  of  the  several  Acts  of  1805,  ch.  65,  s.  19,  1806,  ch.  55,  s. 
1, 2,  and  1811,  ch.  189,  to  recover  a  compensation  for  which  this  suit 
was  brought. 

It  is  contended,  on  the  part  of  the  State — 1.  That  no  action  can 
be  maintained  against  the  State,  in  cases  of  this  description,  under 
the  authority  of  the  Act  of  1786,  ch.  53,  by  which  the  State  is  ren- 
ilered liable  to  be  sued  at  the  inslance  of  individuals;  and  2.  Thstt 
the  services  rendered  by  the  defendant  in  error,  furnish  no  considera- 
tion from  which  an  assumpsit  on  the  part  of  the  State  can  be  implied. 

We  have  given  to  this  case  the  attention  that  it  merits,  and  think 
there  is  nothing  in  the  first  objection.  The  Act  of  1786  has  so  long, 
and  so  often  been  practised  upon,  that  it  is  not  now  thought  to  he 
open  to  construction.  But  on  full  consideration  we  are  of  opinion, 
that  the  second  •  objection  is  fatal,  and  that  there  is  error  in  ^g^^ 
the  opinion  of  the  Court  below  on  each  of  the  bills  of  excep-  ^^^ 
tions. 

We  hold  it  to.be  perfectly  clear,  that  the  Legislature  may  right- 
fully and  constitutionally,  impose  upon  the  Judges  any  new  and 
additional  judicial  duties,  which  the  varying  circumstances  of  the 
State  may  require;  or  which,  suggested  by  experience,  may  in  their 
judgment  be  deemed  necessary  to  the  due  administration  of  justice. 

Sach  a  right  is  inseparable  from  the  genius  of  our  institutions, 
and  from  the  very  nature  of  things  it  must  be  so;  if  it  were  other- 
wise, Courts  of  justice  would  answer  but  half  the  purposes  of  their 
institution;  and  all  Judges  are  supposed  to  accept  their  appoint- 
ments, with  a  knowledge,  and  tacit  consent,  that  their  labors  may 
from  time  to  time  be  increased  or  diminished,  according  to  public 
exigency — seldom  diminished  to  be  sure,  though  sometimes  increased 
with  no  very  sparing  hand. 
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Xew  judicial  duties  may  often  be  unnecessarily  imposed,  and  ser- 
vices, not  of  a  judicial  nature,  may  sometimes  be  required.  In  the 
latter  case,  a  Judge  is  under  no  legal  obligation  to  peribrm  them. 
But  in  the  case  before  us,  the  duties  imposed  upon  the  defendant  in 
error,  by  the  Acts  of  1805,  cb.  65,  s.  19, 180G,  ch.  55,  s.  1, 2,  and  1811, 
ch.  189,  were  of  neither  of  those  descriptions,  but  were  strictly  of  a 
judicial  character,  and  required  to  be  performed  by  him  in  his  judicial 
capacity,  with  an  appeal  from  his  decree ;  and  were  necessary  to  be 
imposed  on  some  Judge  or  tribunal,  other  than  the  Court  of  Chan- 
cery, owing  to  the  peculiar  situation  of  the  cases  intended  to  be 
provided  for. 

They  are  stated  in  the  exceptions  to  have  been  performed  by  the 
defendant  in  error  as  Chief  Judge  of  the  third  judicial  district,  and 
are  so  charged  in  the  account  Hied  by  him,  and  sent  with  a  short 
note  to  the  Attorney-General,  as  directed  by  the  Act  of  1786,  ch.  53^ 
nor  could  they  have  been  performed  in  any  other  character. 

Considered,  then,  as  judicial  services,  rendered  by  a  Judge,  (who 
is  a  salary  officer,)  in  his  judicial  capacity,  we  think,  that  he  has  no 
legal  claim  to  a  compensation  for  them,  (recoverable  in  a  Court  of 
justice,)  beyond  the  salary  that  is  fixed  by  law,  and  which  it  is  ad- 
mitted  has  been  regularly  paid. 

*  By  the  thirtieth  Article  of  the  Declaration  of  Bights,  it 
^^^  is  provided,  '*'  that  salaries  liberal,  but  not  profuse,  ought  to 
be  secured  to  the  Chancellor,  and  'the  Judges,  during  the  continu- 
ance of  their  commissions,  in  such  manner,  and  at  such  time,  as  the 
Legislature  shall  hereafter  direct,  upon  consideration  of  the  circum- 
stances of  this  State." — Hence  the  compensation  claimed,  is  obvi- 
ously that,  which  as  a  salary,  does  not  fall  within  the  province  of  a 
jury,  or  any  other  tribunal  but  the  Legislature  to  ascertain,  the  sub- 
ject of  salaries,  being  exclusively,  and  for  wise  purposes,  entrusted 
to  the  Legislature  alone;  and  as  a  compensation  over  and  above  his 
salary,  for  services  rendered  in  his  official  capacity,  is  not  recovera- 
ble in  an  action  of  assumpsit  by  a  salary  officer,  as  settled  in  the 
case  of  Chandler  Ys,  The  State^  {ante^  284.) 

By  the  Act  of  1805,  ch.  86,  s.  2,  the  salaries  of  the  Chief  Judges 
of  the  several  districts  are  fixed  at  $2,200  per  annum,  to  be  paid 
quarterly — and  by  the  third  section  it  is  enacted,  ''that  the  said 
Judges  shall  receive  no  other  or  further  compensation  than  what  is 
allowed  in  this  Act."  How  then  can  the  ser>ices  rendered  by  the 
defendant  in  error,  furnish  any  foundation,  in  the  absence  of  any  other 
act  of  legislation  on  the  subject,  from  which  an  assumpsit  on  the 
part  of  the  State  can  be  implied,  when  that  law  expressly  interdicts 
any  other  compensation  than  the  salary  allowed  t  The  law  is  con- 
sistent, and  will  not  raise  an  implied  assumpsit  against  its  own  inhi- 
bition, which  operates  as  an  exclusion  of  an  implied  contract. 

It  is  not  deemed  material  under  which  of  the  Acts  the  services  of 
the  defendant  in  error  were  rendered.    The  Act  of  1805,  ch.  65^ 


FEREIS  V8.  WALSH 5  H.  &  J.  249^ 

which  imposes  certain  duties  on  the  Chief  Jadge  of  the  district,  in 
which  the  Chancery  Court  might  sit,  was  passed  before  he  received 
his  appointment,  and  when  he  accepted  his  commission,  he  took  it 
cum  (mere  ;  for  any  services,  therefore,  done  under  that  Act,  he  would, 
on  no  prineiple,  be  entitled  to  recover  a  compensation  in  a  Court  of 
law;  and  his  claim  for  services  rendered  under  the  Acts  of  1806,  ch. 
55,  and  1811,  ch.  189,  is  subject  to  the  objections  before  stated. 

In  this  view  of  the  case,  we  think,  that  the  defendant  in  error  is 
without  redress  in  a  Court  of  law,  and  can  only  •  obtain  remu-  t%g^g^ 
neration  at  the  hands  of  the  Legislature,  and  are  therefore  ^^^ 
oonBtrained  to  reverse  the  judgment.  Judgment  reversed. 
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Febbis  v8.  Walsh. 

Whether  the  plaintiff  made  a  contract  to  guarantee  the  payment  of  money 
due  from  F.  to  the  defendant,  must  depend  upon  the  letters  and  written 
evidenoe  in  the  cause,  and  is  a  question  of  law  to  be  decided  by  the 
Court  (a) 

Wiieie  A.  had  sold  tobacco  for  B.  to  F.  on  a  credit,  and  taken  his  note  there-^ 
for,  B.  desirous  of  realizing  the  money  due  from  F.  addressed  a  letter 
to  A.  requesting  him  to  state  upon  what  terms  he  will  guarantee  the 
proceeds  of  his  tobacco,  and  to  say  for  what  sum  he  might  draw,  if 
those  terms  were  accepted  by  him,  A.  in  answer,  states  the  amount  due 
to  B.  and  authorizes  him  to  draw  for  that  amount  after  deducting  inte- 
rest with  9  per  ct.  exchange  on  a  part  thereof,  making  no  mention  of 
the  subject  of  guarantee.  B.  makes  the  deductions,  and  draws  on  A. 
for  the  balance,  which  was  'paid  by  A.  F.  having  faUed,  no  part  of  hia 
note,  when  it  became  due,  was  x)aid ;  and  in  an  action  by  A.  to  recover 
from  B.  the  money  paid  on  B^s  draft — Held^  that  A.  contracted  with  B. 
to  guarantee  the  payment  of  the  money  due  from  F.  for  the  tobacco 
sold,  (b) 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of 
assQinpsit,  and  the  declaration  contained  counts  for  work  and  labor, 
the  common  money  counts,  and  a  count  on  an  inaimul  camputaasenL 
The  general  issue  was  pleaded.  At  the  trial  below,  the  plaintiff  (now 
appellant,)  gave  in  evidence,  that  on  the  12th  of  March,  1816,  an 

(a)  Affirmed  in  Equitable  Life^  (£rc.  vs.  Poe^  58  Md.  34.  See  also  to  the  same 
effect,  Emery  vs.  Oumgs,  6  Gill,  199;  Hall  vs.  Hall,  6  G.  &  J.  408;  OarreUYB. 
ffonna,  post,  m.  p.  412. 

(6)  The  fact  that  payments  were  made  after  the  execution  of  a  guaranty 
i%  prima  fade  evidence  that  they  were  made  on  the  faith  of  the  guaranty. 
But  such  evidence  may  he  rehutted,  and  the  question  whether  the  money 
was  paid  on  the  faith  of  the  guaranty  or  otherwise  is  for  the  determination 
of  the  jury.  Lazear  vs.  Bank,  52  Md.  125.  Cf .  Elder  vs.  Warfleld,  7  H.  & 
J.  891. 
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account  was  stated  and  agreed  to  between  the  plaintiff  and  defend- 
ant,  stating  the  net  proceeds  on  the  sales  of  four  hogsheads  of 
tobacco,  sold  by  the  plaintiff  for  the  defendant  in  New  York,  to  be 
$423.74,  and  charging  the  defendant  with  goods  per  invoice,  aud 
crediting  the  sales  on  the  tobacco  due  the  6th  of  May,  1816,  and  92o 
cash  received,  making  a  balance  due  to  the  detendant  of  9118.39. 
The  four  hogsheads  of  tobacco  mentioned  in  the  account,  were  sold 
by  the  plaintiff,  as  a  commission  merchant,  for  the  defendant,  to  J. 
and  J.  P.  Foot>e,  on  the  6th  of  January,  1816,  on  a  credit  of  fonr 
months,  for  which  they  gave  their  promissory  note  payable  to  the 
plaintiff'  or  order.  He  further  gave  in  evidence,  that  it  is  the  costom 
of  commission  merchants,  when  they  sell  goods  on  a  ci'edit,  and  take 
notes  from  the  purchasers,  to  give  their  principals  or  consignees 
credit  for  the  amount  of  the  notes,  after  deducting  the  commission 
for  selling,  and  other  expenses ;  an<l  in  case  the  purchaser  fails,  and 
the  notes  are  not  paid  at  their  maturity,  to  debit  their  employer  with. 
so  much  of  the  debt  as  is  lost.  That  the  ordinary  commission  for 
selling  tobacco  in  Kew  York,  is  two  and  a  half  per  cent.  That  J. 
and  J.  P.  Foote  failed  in  business  about  the  9th  of  May,  1816,  the 
time  when  their  note  became  due,  and  no  part  of  it  was  paid  to  the 
plaintiff.  That  the  <lefendant,  on  the  5th  of  March,  1816,  wrote  a 
letter  to  the  plaintiff,  in  which  he  says,  '^  I  am  desirous  of  realizing 
the  small  balance  in  your  hands  to  obtain  the  present  favorable  rate 
of  exchange  on  New  York,  and  for  that  purpose  I  wish  you  to  state 
QAT  in  reply,  what  you  will  charge  for  guarantee  and  discount  on 
••^  •  •  the  proceeds  of  my  tobacco,  and  the  amount  for  which  I 
might  draw,  in  case  the  terms  offered  are  accepted."  On  the  receipt 
of  this  letter,  the  plaintiff  stated  the  account  herein  before  set  forth, 
and  at  the  same  time  addressed  a  letter  to  the  defendant,  dated  the 
12th  of  March,  1816,  informing  him  that  he  had  made  up  his  ac* 
count,  and  that  there  appeared  a  balance  in  his  favor  of  $118.39, 
and  for  which  sum  he  might  draw  on  him,  deducting  the  interest  for 
the  probable  time  he  might  pay  it,  together  with  nine  per  cent, 
exchange  on  $25.  The  defendant,  in  answer  to  this  letter,  wrote  to 
the  plaintiff  on  the  17th  of  March,  1816,  stating  that  he  thought  he 
was  a  little  hard  on  him  to  require  nine  per  cent,  deduction  on  the 
$25,  especially  as  he  ought  to  have  some  commission  for  the  advance, 
and  could  not  possibly  get  more  than  eight  per  cent.  However,  as 
the  matter  was  small,  and  he  thought  he  was  entitled  to  some  differ- 
ence in  the  money,  and  interest  on  the  balance  to  the  11th  of  May, 
he  had  drawn  a  bill  for  $116,  which  allowed  $2.39  for  those  purposes. 
The  defendant  at  the  same  time  drew  a  bill  on  the  plaintiff  in  favor 
of  J.  M.  or  order,  for  $116  at  one  day's  sight,  which  the  plaintiff 
paid.  The  plaintiff  again  wrote  a  letter  to  the  defendant,  on  the 
10th  of  May,  1816,  informing  him  of  the  stoppage  of  Messrs.  Foote, 
to  whom  tbe  defendant's  tobacco  was  sold,  and  that  their  note 
remained  in  bank  unpaid ;  and  on  his  calling  on  them,  they  stated 
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their  stoppage  to  be  merely  temporary,  and  that  they  woald  be  able 
to  pay  all  their  creditors.    In  this  letter  be  asks,  ^^  will  you  remit  me 
the  aiDoant  of  the  note,  or  would  you  prefer  my  drawing  on  you  at  a 
few  days  sight?    Be  pleased  to  let  me  know."    To  which  the  de- 
fendant, on  the  18th  of  May,  1816,  replied,  '^  Since  my  letter  of  5th 
March,  and  your  reply  thereto,  I  have  not  considered  myself  as  inte- 
rested in  the  tobacco  sales.    You  never  apprised  me  to  whom  my 
tobacco  was  sold,  that  I  could  judge  and  act  for  myself;  and  my 
letter  of  the  5th  March  was  expressly  written  tx)  realize  the  same 
without  further  risk,  and  I  therein  asked  you  what  you  would  allow 
me  to  fivRV  for  guarantee,  interest,  &c.  included.    You  replied 
1118.39,  including  nine  per  cent,  on  $25.    From  that  day  I  consid- 
ered all  account's  closed  between  us  conclusively.    However,  as  you 
expect  those  men  will  pay,  this  subject  can  be  discussed  when  your 
actual  loss  is  known."    The  plaintili'  also  gave  in  evidence,  that  no 
gnarantee  commission  *  was  charged  by  him  to  the  defend-  q^q 
ant.   The  defendant  then  moved  the  Court  to  direct  the  jury,  •»•** 
that  if  they  believe  the  facts  so  admitted,  and  given  in  evidence, 
that  the  plaintiff  is  not  entitled  to  recover.    Which  opinion  and 
direction  the  Court,  [Dobsey,  C.  J.  and  Wabd,  A.  J.]  gave  to  the 
jnry.   The  plaintiff  excepted,  and  the  verdict  and  judgment  being 
against  him,  be  appealed  to  this  Court. 

The  cause  was  argued  before  Chase,  C.  J.,  Buchanan,  Sable, 
Johnson,  and  Mabtin,  JJ. 

Ra^fnumdj  for  the  appellant,  contended — 1.  That  as  there  was  evi- 
dence applicable  to  the  issue  before  the  jury,  it  was  not  competent 
for  the  Court  to  withdraw  the  question  of  fact  from  the  jury ;  and 
the  Court  having  done  so  in  point  of  fact  by  their  instruction,  it  was 
error.  2.  That  admitting  the  Court  had  a  right  to  decide  the  ques- 
tion of  fact  upon  the  evidence,  or  what  was  equivalent  to  doing  so, 
to  instruct  the  jury  how  they  must  find  their  verdict,  the  Court  erred 
in  deciding  the  question  of  fact ;  and  that  upon  the  evidence  in  the 
record,  the  verdict  ought  to  have  been  in  favor  of  the  plaintiff.  On 
the  first  point  he  cited  1  PhilL  Evid.  13;  and  on  the  second  point  2 
Esp.  Dig,  590. 

Winder^  for  the  appellee. 

Mabtin,  J.,  delivered  the  opinion  of  the  Court.  Two  questions 
are  presented  for  the  consideration  of  the  Court  in  this  case. 

1st.  Whether  it  was  the  province  of  the  Court,  or  of  the  jury,  to 
decide  on  the  liability  of  the  plaintiff  to  pay  the  money  due  from  J. 
and  J.  P.  Foote  to  the  defendant  i  And  2d.  If  the  construction 
given  to  the  contract  by  the  Court  be  correct  ! 

Whether  the  plaintiff'  made  a  contract  to  guarantee  the  payment 
of  the  money  due  from  Messrs.  Foote,  for  the  tobacco  sold  to  them 
on  account  of  Walsh,  must  depend  upon  the  letters  and  written  evi- 
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dence  in  the  cause,  and  is  a  qnestion  of  law  to  be  decided  by  the 
Court,  and  not  a  fact  to  be  submitted  to  the  jury.  This  doctrine  is 
too  .well  established,  both  by  anthority  and  universal  practice,  to  ad- 
mit of  doubt.  A  similar  question  was  decided  in  the  case  of  Mac- 
heath  againgt  Haldimandj  in  1  Term.  Bep,  180,  where  Lord  Mansfield 
^^^  observes,  "It  was  objected,  •  whether  the  defendant  had 
oUV  m^i^Q  himself  liable  or  not  was  a  question  which  ought  to  have 
been  left  to  the  jury  to  decide.  But  there  was  no  evidence  which 
was  proper  for  their  consideration ;  for  the  evidence,  consisting  al- 
together of  written  documents  and  letters,  which  were  not  denied, 
the  import  of  them  was  matter  of  law  and  not  of  fact."        « 

To  form  an  opinion  npon  the  second  qnestion,  a  reference  to  some 
part  of  the  testimony  in  the  record  will  be  necessary  to  show  the 
situation  of  the  parties  at  the  time  their  correspondence  by  letters 
commenced.  Ferris  was  a  commission  merchant  in  New  York,  and 
Walsh  acted  in  the  same  capacity  in  Baltimore.  In  October,  1815, 
Walsh  was  indebted  to  Ferris  for  a  quantity  of  cheese  sold  by  him 
on  account  of  Ferris,  and  in  January,  1816,  Ferris  sold  for  Walsh 
four  hogsheads  of  tobacco,  to  Messrs.  J.  and  J.  P.  Foote,  on  a  credit 
of  four  months.  There  being  unliquidated  accounts  between  the 
parties,  and  the  note  given  by  Messrs.  Foote  not  having  arrived  at 
maturity,  on  the  fifth  of  March,  1816,  Walsh  addressed  a  letter  to 
Ferris,  in  which  he  expressed  a  desire  to  realize  the  balance  due  him 
in  the  hands  of  Ferris,  and  to  obtain  a  guarantee  of  the  payment  of 
the  money  still  due  from  the  Messrs.  Foote.  He  begs  Ferris  to  state 
upon  what  terms  he  will  guarantee  the  proceeds  of  his  tobacco,  and 
concludes  by  requesting,  if  Ferris  will  guarantee  the  debt,  he  will 
say  upon  what  terms,  and  for  what  amount  Walsh  might  draw,  if 
those  terms  were  accepted  by  him.  On  the  12th  of  March  following, 
an  answer  is  sent  by  Ferris  to  this  letter,  in  which  he  states  the  bal- 
ance due  to  Walsh  to  be  $118.39,  and  authorizes  him  to  draw  for  the 
amount  due,  after  deducting  the  interest  from  the  probable  time  he 
might  pay  it,  with  nine  per  cent,  exchange  on  the  sum  of  $25,  that 
Walsh  had  advanced  for  him ;  although  Ferris  does  not  mention  the 
subject  of  guarantee,  he  assents  to  the  proposition  contained  in 
Walsh's  letter,  states  the  terms  on  which  he  did  assent  to  them,  and 
directs  Walsh  to  draw  for  the  balance,  after  deducting  the  interest 
and  exchange;  thus  affording  the  specific  evidence  required  by 
Walsh,  if  the  proposition  made  by  him  should  be  accepted  by  Ferris. 
The  terms  of  the  contract  being  thus  understood  by  both  parties, 
Walsh,  on  the  16th  of  March,  drew  a  bill  of  exchange  on  Ferris  fbr 
8116,  the  amount  due  him  after  deducting  the  interest  and  exchange, 
^-  as  stated  in  the  letter  •  of  Ferris,  and  Ferris  honored  the  bill. 
91U  rj\^Q  guarantee  of  Footers  debt  constituted  as  essential  part  of 
the  proposed  contract  in  Walsh's  letter,  it  was  assented  to  by  Ferris, 
and  the  payment  of  the  bill  of  exchange  consummated  the  contract. 
The  Court  are  therefore  of  opinion,  that  the  construction  given  to 
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]k  1  those  letters  by  the  Gourt  below  is  correct,  and  their  jadgment  is 

jr  i«  I  affirmed. 

lii- 

j^4>    [  Chase,  G.  J.  dissented.  Judgment  affirmed. 


^ 

» 


i 


COURT  OF  APPEALS,  JUNE  TERM,  1821. 
Hughes  vs.  Negbo  Milly  et  aU 

H.  by  her  will  in  1776,  bequeathed  to  P.  a  negro  girl,  named  A.  (the  ances- 
tor of  the  petitioners,  then  15  years  of  age,)  until  she  should  arrive  to 
the  age  of  21,  and  that  he  should  manumit  her  immediately  after  the 
death  of  M.  so  that  her  freedom  might  be  secured  to  her  at  the  age  of 
21.  M.  devised  ^he  residue  of  her  estate  to  S.  and  died  in  1786.  S. 
administered  on  her  estate,  and  in  1819,  by  deed,  he  manumitted  the 
petitioners,  the  descendants  of  A.  born  after  the  death  of  the  testatrix, 
stating  in  his  deed  that  P.  had  neglected  to  do  so— ^Te^d,  that  they  were 
entitled  to  freedom. 

Under  the  Act  of  1753,  ch.  1,  manumission  by  last  will,  was  effectual  to  give 
freedom  to  slaves,  if  not  made  during  the  last  sickness  of  the  testator. 


Appeal  from  Harford  County  Court,  on  a  petition  ibr  freedom 
filed  by  the  appellees.  At  the  trial  the  petitioners  offered  evidence, 
that  Margaret  Coale,  being  possessed  of  a  negro  girl  called  Prina, 
aged  fii'teen  years,  made,  on  the  23d  of  May,  1776,  her  last  will  and 
testament  in  writing,  wherein  among  other  bequests  she  bequeathed 
5    I  as  follows,  viz*    Ist.    '^  I  give  and  bequeath  unto  my  sou,  Philip 

Coale,  my  negro  girl  named  Prina,  until  she  arrives  to  the  age  of 
twenty-one  years,  being  at  this  time  about  fifteen  years  of  age,  and 
I  do  order  him,  that  immediately  after  my  decease  he  manumit  her, 
and  her  posterity,  so  that  their  freedom  may  be  secured  to  them  at 
the  age  of  twenty-one  years."  3d.  ^'  I  give  and  bequeath  unto  my 
SOD,  Samuel  Coale,  all  the  remainder  part  of  my  estate  after  my  sou 
Philip,  and  my  daughter  Sarah,  hath  received  their  legacies  as  above," 
&c.  That  Margaret  Coale,  died  in  the  year  1786,  and  that  Samuel 
Coale,  her  son,  one  of  the  legatees  mentioned  in  the  saidi  will,  took 
out  letters  of  administration,  with  the  will  annexed,  on  the  estate  of 
the  said  Margaret  Coale,  his  mother.  And  on  the  3d  of  March, 
1819,  executed  a  deed  of  manumission  to  the  petitioners,  as  follows, 
viz.  ^'  Whereas  my  mother,  Margaret  Coale,  in  her  last  will  and 
testament,  commanded  my  brother,  Philip  Coale,  to  secure  by  manu- 
mission the  freedom  of  her  slave  Prina,  and  her  offspring,  which 
command  the  said  Philip  neglected  to  execute ;  and  whereas  by  a 
subsequent  clause  of  the  same  will,  (through  the  said  Philip's  omit- 
ting to  execute  the  said  manumission,)  the  said  Prina,  and  her  ^^  ^ 
•  offspring,  became  my  property,  being  a  part  of  the  residue  •*  *  * 
of  my  mother's  estate  bequeathed  to  me  by  the  said  will  ]  therefore. 
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in  conformity  to  ray  mother's  wish  towards  her  slaves,  as  well  as  to 
my  own  feelings  of  justice  towards  members  of  the  human  family.  I 
hereby  manumit,  and  forever  set  free,  Milly,  (daughter  of  Prina,)  and 
her  children,  Washington  and  Hannah ;  Hannah,  (daughter  of  Prina,) 
and  her  children  Henry,  Joe  and  Susan ;  Susan,  (daughter  of  Prina,) 
and  her  daughter  Betsy,  and  Fanny,  daughter  of  Sally,  and  grand- 
daughter of  Prina,"  &c.  That  the  petitioners  Milly,  Hannah  and 
Susan,  stated  in  the  petition  to  be  mothers,  are  the  daughters  of 
Prina,  and  were  born  after  the  death  of  Margaret  Coale,  and  that 
the  petitioners,  Hannah  and  Washington,  are  the  children  of  Milly, 
and  that  the  petitioners,  Henry,  Joseph  and  Susan,  are  the  children 
of  Hannah,  the  daughter  of  Prina,  and  that  the  petitioner  Betty, 
is  the  child  of  Susan,  daughter  of  Prina,  and  that  the  petitioner 
Fanny  is  the  daughter  of  Sarah,  who  was  the  daughter  of  Prina, 
which  said  Sarah  was  bom  after  the  death  of  Margaret  Coale.  The 
petitioners  then  moved  the  Court  to  direct  the  jury,  that  if  they 
believed  the  foregoing  testimony,  they  must  find  a  verdict  for  the 
petitioners;  which  opinion  and  direction  the  Court,  [Dobset,  G.  J.] 
gave  to  the  jury.  The  defendant  excepted ;  and  the  verdict  and  jndg* 
ment  being  for  the  petitioners,  the  defendant  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  Eable,  Johnson,  and 
Martin,  JJ. 

Taney  J  for  the  appellant,  contended — 1.  That  under  the  bequest 
to  Philip  Coale  the  petitioner's  ancestor  was  bequeathed  absolutely 
to  him,  and  no  right  to  her. could  paas  to  Samuel  Coale  under  the 
bequest  to  him.  OoodtiUe  vs.  Otway,  2  Wils.  6.  2.  That  under  the 
Act  of  1752,  ch.  1,  no  will  could  be  made  to  give  freedom  to  slaves. 

Raymond  and  R.  Johnson^  for  the  appellees,  stated  that  the  claim 
of  the  i^etitioners  to  freedom  was  on  two  grounds.  1.  Under  the 
will  of  Mrs.  Coale ;  and  2;  Under  the  deed  of  manumission  executed 
by  Samuel  Coale.  They  contended,  1.  That  an  administrator  might 
manumit  the  slaves  of  the  intestate.  2.  That  when  the  testatrix 
died,  the  time  had  elapsed  when  Philip  could  take  under  the 
*  bequest  to  him,  that  it  was  a  lapsed  bequest,  and  the  slaves 
•'•^'^  passed  to  Samuel  under  the  bequest  to  him.  3.  That  manu- 
mission by  will  was  not  prohibited  by  the  Act  of  1752,  ch.  1,  unless 
made  during  the  last  sickness  of  the  testatrix.  4.  That  as  Philip 
could  not  take  the  slaves,  they  passed  to  Samuel,  who  in  due  form 
manumitted  them.  That  the  bequest  to  Philip  was  in  trust,  which 
trust  devolved  upon  Samuel  to  execute. 

The  Court  of  Appeals  ajQGirmed  the  judgment  of  the  County 
Court. 
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COLTRT  OP  APPEALS,  JUNE  TERM,  1821. 
FOBD  et  al.  V8.  Philpot  et  aL 

A  mortgagor  is  considered  the  substantial  owner  of  the  property  mortgaged, 
and  he  is  capable  of  transferring  or  vesting  his  interest  at  his  own 
pleasure  so  long  as  the  right  of  redemption  exists,  (a) 

The  interest  which  a  mortgagor  had  in  lands  mortgaged  by  him,  was,  before 
the  Acts  of  1795,  ch.  56,  and  1810,  ch.  160,  liable  to  be  attached,  con- 
demned, and  sold  under  &  fieri  facias,  (b) 

Appral  from  the  Goart  of  Chancery.  The  cause,  which  appears 
to  be  sofficieutly  stated  in  the  opinion  delivered  by  this  Court,  was 
ai'gaed  before  Johnson,  Mastin,  and  Dorset,  JJ. 

Pinkney  and  Winder^  tor  the  appellants,  raised  two  questions.  1. 
Had  the  complainants,  (now  appellants,)  a  right  to  redeem  a  mort- 
gage executed  in  1754  under  a  bill  filed  in  1809?  And  2.  If  they 
had,  were  they  responsible  for  the  improvements  made  on  the  prem- 
ises by  the  mortgagee,  and  those  claiming  under  him  f 

1.  They  stated,  that  the  Chancellor  had  decreed  that  the  com- 
plainants, might  redeem  on  payment  of  the  mortgaged  debt,  and 
the  value  of  the  improvements  made  on  the  premises,  as  ascertained 
by  the  auditor.  They  contended,  that  the  equity  of  redemption  of 
the  premises  could  not  be  affected  by  the  judgment  for  attachment 
against  Ford,  (the  ancestor  of  the  complainants,)  the  condemnation 
j  and  sale  under  the  fieri  faoim  thereon.     Scott  vs.  SchoUy^  SUastj 

\  467 ;  Meicalf  vs.  Seholey,  5  Baa.  &  Full.  461 ;  Lyster  vs.  BoUand,  1 

Ves.  jr.  431 ;  1  Few.  an  MorL  339 ;  1  Madd.  Chan.  418 ;  Campbell  vs. 
Morris,  3  H.  db  McH.  535 ;  and  Fratt  vs.  Law  dt  Campbell^  9  Cranchj 
478,  (Mr.  Key's  argument.)  That  under  the  Act  of  1715,  cb.  40, 
goods  and  chattels  only  could  be  affected  by  an  attachment.  That 
even  if  third  persons  could,  under  an  attachment,  affect  the  mort- 
gaged premises,  yet  the  mortgagor  could  not,  as  his  remedy  was 

■ 

(a)  Affirmed  in  Ins,  Co.  vs.  KeUy^  82  Md.  440.  See  Mayhew  vs.  Hardesty^ 
8  Md.  479. 

(&)  Cited  in  Hopkins  vs.  Frey^  2  Gill,  364,  and  Van  Ness  vs.  Hyatt,  18 
Peters,  299.  In  Cockey  vs.  Leister,  12  Md.  181,  the  Court  said:  ''  There  is  no 
doubt  that  equitable  interests  may  sometimes  be  attached,  as  in  Ford  vs. 
Philpot,  and  other  cases  referred  to:  but  where  there  ip  an  unsettled  trust 
like  the  present,  another  doctrine  prevails.^'  Cf.  Campbell  vs.  Morris,  8  H. 
&  McH.  288,  note  (a).  In  McMechen  vs.  Marman,  8  G.  &  J.  57,  it  was  held 
that  eqnitable  estates  are  primarily  liable  to  sale  under  &fi,  fa.  in  the  same 
manner  that  legal  estates  are.  And  by  Rev.  Code,  Art.  64,  sec.  156,  it  is 
provided  that  any  sheriff  or  other  officer  to  whom  any  execution  may  be 
directed  may  seize  and  expose  to  sale  any  legal  or  equitable  estate  or  inte- 
rest, which  the  defendant  named  in  such  writ  may  have  in  any  lands, 
tenements  or  hereditaments. 
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oi  Q  s^l^^y  in  Chancery.  1  MaM.  Chan.  •  421 )  Perry  vs.  Barker^ 
«lltl  g  Ves.b21)  13  rc«.  198,  «.  C;  1  if  add.  CAan.  435,  436,432, 
433 ;  i  Vem.  484 ;  2  Fc«.  185  j  1  Aik.  489,  522 ;  5  Bac.  Ab.  tit  Mori- 
gagsy  (E.  6,)  90  to  95 ;  1  Madd.  Chan.  414,  415. 

2.  To  show  that  the  mortgagee  was  not  entitled  to  the  vahie  of  the 
improvements  placed  on  the  premises,  they  reter  to  5  B€te.  Ab.  tit 
Martgagey  (F)  103,  104;  (C)  18;  1  Madd.  Chan.  426. 

Magruder,  for  the  appellees,  contended,  that  the  decree  oaght  to 
be  affirmed,  1.  Becaose  after  possession  for  such  a  length  of  time 
by  the  mortgagee  and  those  claiming  under  him,  the  complainants 
were  not  entitled  to  relief.  2.  Because  the  attachment,  judgment  of 
condemnation,  fieri  facias^  and  sale  under  it,  divested  all  interest 
which  Ford,  and  those  claiming  under  him,  ever  had  in  the  land, 
and  of  course  the  complainants  were  not  aggrieved  by  the  decree. 
3.  Because  the  auditor's  account  was  correct,  and  the  defendant 
(Woods,)  was  entitled  to  the  credits  allowed  him.  He  cited  Newling 
vs.  Abbott^  Vin.  Ab.  185,  Ca.  8,  (A ; )  and  Helms  vs.  Langley^  where 
Chancellor  Hanson  allowed  for  the  value  of  improvements  placed  on 
the  mortgaged  premises  by  the  mortgagee. 

Johnson,  J.  delivered  the  opinion  of  the  Court.  A  bill  in  Chan* 
^cery  was  filed  by  the  appellants  in  1809,  claiming  as  the  assignees  of 
a  mortgagor,  a  right  to  redeem  from  the  assignees  of  the  mortgagee, 
the  property  in  question,  on  the  payment  of  the  sum  due.  The 
Chancellor  passed  a  decree,  by  which  he  sustained  the  right  to  re- 
deem, on  the  payment  of  the  debt,  together  with  the  value  of  exten- 
sive, permanent  and  beneficial  improvemeut-s,  placed  on  the  preniises 
by  the  assignee  *  of  the  mortgagee  since  he  obtained  the  pos- 
•••■^  session ;  and,  unless  the  debt  and  improvements  were  paid  by 
the  time  limited  in  the  decree,  the  bill  should  be  dismissed.  From 
this  decree  an  appeal  is  made.  As  the  complainants  did  not  accede 
to  the  terms  of  the  decree,  by  the  payment  of  the  sum  ascertained 
to  be  due,  the  latter  part  of  the  decree,  (by  which  the  bill  was  to  be 
dismissed,)  had  its  operation. 

On  the  appeal  to  this  Court,  two  questions  arise.  First — Had  the 
complainants  a  right  to  redeem  9  And  second — If  they  had,  were 
they  responsible  for  the  improvements  made  on  the  premises?  To 
form  an  opinion  on  the  first  question,  we  must  necessarily  turn  our 
attention  to  the  facts,  as  disclosed  by  the  record. 

John  Bassey«  the  proprietor  of  the  property  in  question,  in  the 
year  1754,  mortgaged  the  same  to  one  Brian  Philpot,  and  also  exe- 
cuted another  mortgage  to  one  Larsh,  in  the  year  1763.  The  mort- 
gagor remained  in  the  possession  of  the  premises,  and  in  the  year 
1773,  conveyed  the  same,  by  an  absolute  deed,  to  Thomas  Ford, 
under  whom  the  complainants  claim,  who  obtained,  and  held  the  pos- 
session until  his  death  in  the  year  1776;  and  on  his  death  the  com- 
plainants, his  heirs-at-law,  held  the  land  until  the  year  1789.    Phil- 
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pot,  the  first  mortgagee,  transferred  his  interest  to  Larsh,  the  second 
mortgagee.  Before  Larsh  became  entitled  to  the  whole  of  the  mort- 
gage debt,  Ford,  who  was  entitled  to  the  equity  of  redemption,  in 
the  year  1786  adjusted  the  mortgage  debt,  and  by  way  of  collateral 
secarity  gave  his  bonds  for  the  amount  then  due.  On  the  bond  to 
Larsh  a  sait  was  brought,  and  on  the  return  of  two  non  esU^  under 
the  Act  of  1715,  ch.  40,  a  judgment  for  an  attachment  was  obtained, 
the  property  in  question  returned  as  attached,  a  judgment  of  con- 
demnation thereon  rendered,  on  .which  a  fieri  facias  issued  in  Octo- 
ber, 1789,  and  the  property  was  sold  to  Samuel  Hughes  and  John 
Swan.  Samuel  Hughes,  one  of  the  persons  to  whom  the  sale  was 
made,  in  the  year  1793  obtained  a  deed  from  Larsh,  who  then  held 
the  whole  interest  of  the  mortgagees ;  and  of  course,  if  the  sale, 
under  the  fieri  facias^  was  competent  to  transfer  the  mortgagor's 
right  of  redemption,  (or  if  he  had  before  acquired  the  interest  of 
Swan  his  co-purchaser,)  he  had  vested  in  him  both  the.  legal  and 
equitable  title  to  the  property  in  contest.  The  possession  of  the 
laud  most  be  inferred  to  have  been  obtained  by  the  purchasers  at 
the  •  sheriff's  sale,  or  soon  after  that  transaction ;  for,  from  ^-  ^ 
that  time.  Ford  is  no  longer  found  on  the  premises.  In  the  •'^^ 
year  1801,  Samuel  Hughes  sold  the  property  to  William  Woods,  one 
of  the  defendants,  who  entered  on  the  same,  and  lived  there  when 
the  biU  was  filed.  Woods  made  the  improvements,  for  which,  by  tne 
decree  of  the  Chancellor,  he  waa  to  be  paid,  before  he  could  be 
divested  of  his  interest. 

The  mortgagor  is  considered  the  substantial  owner  of  the  prop- 
erty mortgaged ;  the  debt  due,  is  all  the  mortgagee,  or  those  claim- 
ing under  him,  can  demand ;  and,  although  the  legal  estate  is  in  the 
mortgagee,  it  is  merely  to  secure  the  payment  of  the  debt,  and  that 
effected,  the  mortgagor  must  be  restored  to  his  original  condition, 
the  nnfettered  owner.  There  is  no  necessity  to  detail  the  extent  of 
the  interest  of  the  mortgagor  after  the  time  limited  for  the  payment 
of  the  debt  has  elapsed;  it  may  suffice  to  say,  that  except  no  right 
of  dower  can  arise,  (and  for  this  exception  no  substantial  reason  can 
be  given,  and  now  no  longer  exists,)  on  the  mortgagor's  interest,  he 
is  capable  of  transferring,  or  vesting  his  interest,  at  his  own  plea- 
sure; nor  can  he  be  deprived  of  this  capacity  so  long  as  the  right  of 
reflemption  exists.  The  property  mortgaged  is  substantially  his — 
liable  to  the  incumbrance  of  the  debt ;  subject  to  that  responsibility 
he  e^m  sell  it  to  meet  any  other  claims,  or  deiliands,  to  whom  he 
r)leases;  and  without  his  permission,  and  against  his  will,  it  may  be 
withdrawn  from  him  in  the  discharge  of  his  debts,  by  a  decree  and 
sale, under  the  authority  of  a  Court  of  equity;  and  since  the  year 
1810,  it  is  expressly  made  responsible  at  law  for  his  debts,  as  well  as 
any  other  eijuitable  interest  a  debtor  may  be  entitled  to. 

But,  was  it  susceptible  of  being  taken  under  the  attachment  in  the 
year  1789,  and  could  it  be  disposed  of,  under  the  fieri  facias. 
17  .")  H.  &  J. 
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If  it  be  coDceded,  that  in  England  the  right  of  redemption  cannot 
be  taken  in  execution  and  sold  b^*  b,  fieri  facias;  that  is,  the  equity  of 
redemption  in  chattels  real,  and  that,  before  the  year  1810,  in  this 
State,  SL  fiefi  facias^  on  mere  common  law  judgments,  would  not  reach 
such  property ;  yet,  it  will  not  follow,  that  it  may  not  be  approached 
or  made  liable  to  an  attachment.  There  are  no  words  or  expressions 
in  the  attachment  law  of  1715,  ch.  40,  confining  its  operation  to  such 
Ql  A  P^P^^y  ^  could  be  affected  by  •  fieri  faci<M,  on  ordinary  or 
^^^  common  law  judgments.  Its  language  is,  to  award  an  attach- 
ment ^^  against  the  goods,  chattels  and  credits."  By  what  process  at 
law  could  the  "credits "of  a  judgment  debtor  be  affected!  The 
writ  of  fi^eri  facias  could  not  meet  them  ;  and,  if  they  could  be  made 
responsible,  the  aid  of  a  Court  of  equity  roust  be  solicited ;  and  when 
the  Act  caused  one  interest  to  be  affected  at  law,  to  the  discharge  of 
a  judgment  at  law,  it  is  not  presumed  that  any  reasoi^  exists  for  ex- 
cluding any  other  property  belonging  to  the  debtor  from  the  same 
liability. 

The  language  of  the  Act  of  1715,  ch.  40,  and  that  of  the  Act  of 
1795,  ch.  56,  the  supplement  to  the  first,  connected  with  the  exposi- 
tion given  to  the  first  Act,  in  consequence  of  the  Statute  of  5  Geo. 
II,  (which  passed  in  the  year  1732,)  are  the  same.  The  firot  makes 
aq^werable  to  the  attachment,  ^^ goods,  chattels  and  credits;"  the 
last,  '^  lands,  tenements,  goods,  chattels  and  credits ; "  and,  as  the 
supplement  to  the  first  attachment  law  passed  long  after  the  Statute 
of  5  George  II,  that  statute  could  not  affect  its  construction ;  and 
therefore,  as  lands  and  tenements,  which  by  the  Act  of  1715,  after 
Statute  of  5  George  II,  were,  by  construction,  made  liable  to  attach- 
ments, in  order  to  make  the  supplement  co-extensive  with  the  origi- 
nal, they  are  expressly  inserted. 

As  then  the  two  laws  on  the  subject  of  attachments  are  the  same; 
that  is,  so  far  as  extends  to  the  si>ecies  of  property  subject  to  their 
operation,  the  construction  given  to  the  one  must  apply  to  the  other. 

It  appears  in  itself  but  just,  that  the  interest  which  a  mortgagor 
has  in  property  mortgaged  by  him  should  be  liable,  as  well  at  law  as 
in  equity,  for  his  debts,  and  there  appears  no  force  in  the  objection, 
that  it  is  not  at  law  subject  to  a  fisrifa^nasj  because  it  is  not  tangi- 
ble ;  for  the  right  itself,  whether  legal  or  equitable,  is  not  tangible, 
but  the  land  is;  and  by  the  sale,  the  interest  of  the  party  either 
legal  or  equitable,  may  well  pass ;  if  a  legal  interest,  and  the  party  in 
possession  will  not  give  it  up,  the  purchaser  is  driven  to  his  eject- 
ment ;  and  if  only  equitable,  to  get  possession  he  must  resort  to  a 
Court  of  equity,  where,  if  the  sale  under  the  fieH  facias  passed  the 
right,  he  would  not  only  obtain  the  possession,  but  the  legal  estate 
also. 

And  as  it  appears  by  the  judgment  of  the  Court  of  Appeals  in  the 
Qi  "T  *^^®  ^*  Campbell  vs.  Morris^  3  H.  (fc  McU.  •  535,  that  the  equity 
•**  •    of  redemption  may  be  sold  under  an  attachment  issued  in  vir- 
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tae  of  the  sapplementary  Act,  and  as  the  original  and  supplement 
are  the  same,  as  to  the  property  to  be  affected,  and  as  the  Goart  are 
not  in  the  slightest  degree  disposed  to  question  the  propriety  of  the 
decision  made  in  the  case  mentioned,  they  are  drawn  to  the  conclu- 
sion, that  whatever  interest  Ford  had  to  the  land,  passed  from  him 
by  the  attachment,  condemnation  and  sale  ,*  and  of  course,  when  his 
representatives  filed  the  present  bill,  they  had  not  the  redeeming 
power  vested  in  them. 

As  then  the  complainants  had  no  right  t'O  redeem,  there  is  no 
necessity  to  express  an  opinion  on  that  part  of  the  case  respecting 
improvements.    The  decree,  therefore,  dismissing  the  bill,  is  affirmed. 

Decree  affirmed. 


COCTRT  OF  APPEALS,  DECEMBER  TERM,  1821. 
The  State  vs.  Buchanan  et  al. 

A  writ  of  error  lies  at  the  instance  of  the  State  in  a  criminal  prosecution,  (a) 

A  transcript  of  the  record,  certified  under  the  hand  of  the  clerk  and  seal  of 
the  Ck>urt,  with  the  writ  of  error  annexed,  is  a  legal  and  sufficient 
return  to  such  writ  of  error. 

The  offence  of  conspiracy  is  of  comtnon  law  origin,  and  not  restricted  or 
abridged  hj  the  Statute  88  Edward  I. 

A  conspiracy  to  do  any  act  that  is  criminal  per  <e,  is  an  indictable  offence  at 
oommon  law. 

An  indictment  will  lie  at  common  law,  1.  For  a  conspiracy  to  do  an  act  not 
illegal,  nor  punishable  if  done  by  an  individual,  but  immoral  only. 
2.  For  a  conspiracy  to  do  an  act  neither  illegal  nor  inmioral  in  an  indi- 
vidual, but  to  effect  a  purpose  which  has  a  tendency  to  prejudice  the 
public.  8.  For  a  conspiracy  to  extort  money  from  another,  or  to  injure 
his  reputation  by  means  not  indictable  if  practised  by  an  individual,  as 
by  verbal  defamation,  and  that  whether  it  be  to  charge  him  with  an 
indictable  offence  or  not.  4.  For  a  conspiracy  to  cheat  and  defraud  a 
third  person,  accomplished  by  means  of  an  act  which  would  not  in  law 
amount  to  an  indictable  cheat,  if  effected  by  an  individual.  6.  For  a 
malicious  conspiracy  to  impoverish  or  ruin  a  third  person  in  his  trade 
or  profession.  6.  For  a  conspiracy  to  defraud  a  third  person  by  means 
of  an  act  not  per  se  unlawful,  and  though  no  person  be  thereby  injured. 
7.  For  a  bare  conspiracy  to  cheat  or  defraud  a  third  person,  though  the 


(a)  See  Rev.  Code,  Art.  71,  sees.  2,  37,  38,  and  State  vs.  Boyle,  25  Md.  519. 
A  writ  of  error  will  not  lie  until  after  final  judgment,  but  the  judgment 
quashing  an  indictment  is  a  final  judgment.  There  can  be  no  further  pro- 
ceedings upon  the  indictment,  and  although  the  prisoner  may  be  held  to 
bail  to  await  the  further  action  of  the  grand  jury,  yet,  so  far  as  the  pending 
indictment  is  concerned  he  is  entitled  to  his  discharge.  State  vs.  Hodges,  55 
Md.  134.  Cf.  League  vs.  State,  86  Md.  257;  Johns  vs.  State,  55  Md.  850;  Neff 
vs.  State,  57  Md.  8«5;  Hawthorn  vs.  State,  56  Md.  581;  Forwood  vs.  State,  49 
Md.  538.  As  to  the  rule  of  the  Court  of  Appeals  respecting  petitions  in  the 
nature  of  writs  of  error,  see  State  vs.  McNally,  55  Md.  560. 
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means  of  effecting  it  should  not  be  determined  on  at  the  time.  8.  A 
conspiracy  is  a  substantive  offence,  and  punishable  at  common  law, 
though  nothing  be  done  in  execution  of  it. 

In  a  prosecution  for  a  conspiracy,  it  is  sufficient  to  state  in  the  indictment, 
the  conspiracy  and  the  object  of  it:  and  the  means  by  which  it  was 
intended  to  be  accomplished  need  not  be  set  out. 

Every  conspiracy  to  do  an  unlawful  act,  or  to  do  a  lawful  act  for  an  illegal, 
fraudulent,  malicious,  or  corrupt  purpose,  or  for  a  purpose  which  has  a 
tendency  to  prejudice  the  public  in  general,  is  at  conmion  law  an  indict- 
able  offence,  though  nothing  be  done  in  execution  of  it,  and  no  matter 
by  what  means  the  conspiracy  was  intended  to  be  effected,  which  may 
be  perfectly  indifferent,  and  makes  no  ingredient  of  the  crime,  and 
therefore  need  not  be  stated  in  the  indictment. 

Ou|:  ancestors  brought  with  them  the  laws  of  the  mother  country,  so  far  at 
least  as  they  were  applicable  to  their  situation,  and  the  condition  of  an 
infant  colony.  They  were  in  the  predicament  of  a  people  discovering 
and  planting  an  uninhabited  country.  And  if  they  brought  with  them 
the  common  law  of  conspiracy,  they  brought  it  as  it  is  now  settled  and 
known  in  England.  It  is  to  judicial  decisions  that  we  are  to  look  for 
the  evidences  of  the  oommbn  law.  (a) 

The  third  section  of  the  Bill  of  Rights  has  reference  to  the  common  law  in 
mass,  as  it  existed  here,  either  potentially,  or  practically,  and  as  it  pre- 
vailed in  England  at  that  time,  except  such  portions  of  it  as  are  incon- 
sistent with  the  spirit  of  that  instrument,  and  the  nature  of  our  new 
political  institutions;  and  it  cannot  be  inconsistent  with,  or  repugnant 
to  the  spirit  and  principles  of  our  institutions,  to  correct  the  morals  and 
protect  the  reputation,  rights  and  property  of  individuals,  by  punishing 
corrupt  combinations  falsely  to  rob  another  of  his  reputation,  mali- 
ciously to  ruin  him  in  his  business,  or  fraudulently  to  cheat  him  of  his 
property,  (b) 

An  indictment  having  two  counts,  the  first  charging  the  defendants  with 
an  executed  conspiracy,  falsely,  fraudulently  and  unlawfully,  by 
wrongful  and  indirect  means,  to  cheat,  defraud  and  impoverish  the 
president,  directors  and  company  of  the  bank  of  the  United  States;  and 
the  second  charging  them  with  a  conspiracy  only,  falsely,  fraudulently 
and  unlawfully,  by  wrongful  and  indirect  means,  to  cheat,  defraud 
and  impoverish  the  president,  directors  and  company  of  the  bank  of 
the  United  States; — where  one  of  the  defendants  was  the  president  of 

(a)  Affirmed  in  State  vs.  Bank,  6  G.  &  J.  226.  See  DaahieU  vs.  Attorney- 
General^  post,  m.  p.  892.  English  decisions  made  since  the  Revolution, 
while  entitled  to  the  greatest  respect,  are  not  binding  authority  in  this  State. 
(ireemrood  vs.  Greentcood ,  28  Md.  381;  Koontz  vs.  AoW),  16  Md.  550. 

(6)  Approved  in  Smith  vs.  State,  6  Gill,  428.  *'  Acts  deemed  to  be  injurious 
to  the  public  have,  in  some  instances,  been  held  to  be  misdemeanors,  because 
it  appeared  to  the'  Court  before  which  they  were  tried  that  there  was  an 
analogy  between  such  acts  and  other  acts  which  had  been  held  to  be  mis- 
demeanors, although  such  first  mentioned  acts  were  not  forbidden  by  any 
express  law.  and  although  no  precedent  exactly  applied  to  them.  This  has 
been  done  especially  in  the  case  of  agreements  between  more  persons  than 
one  to  carry  out  purposes  which  the  Judges  have  regarded  as  injurious  to 
the  public,  in  which  case  such  acts  have  been  held  to  amount  to  the  offence 
of  conspiracy."  Stephen  s  Digest  of  Criminal  Ixm\  Art.  160,  citing  Jeffereys 
vs.  Boosqf,  4  H.  L.  C.  936. 
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the  office  of  disoount  and  deposit  of  the  mother  bank,  another  the 
cashier  of  that  office,  and  the  other  a  director  of  the  mother  bank — Held^ 
that  the  matter  charged  in  each  count  in  the  indictment  constitutes  a 
punishable  conspiracy  at  common  law,  and  that  that  portion  of  the 
common  law  is  in  force  in  this  State. 

Under  the  Ck>n8titution  of  the  United  States  the  Courts  of  this  State  have 
jurisdiction  of  the  offence  charged  in  the  above  indictment. 

On  the  reversal  of  a  judgment  rendered  in  favor  of  the  traversers  in  a 
criminal  prosecution,  a  procedendo  was  awarded  directing  a  new  trial,  (a) 

Though  an  Act  may  not  have  properly  embraced  anything  but  civil  cases,  a 

different  practice  and  construction,  for  one  hundred  years  is  not  to  be 

disturbed. 
Corporations  which  may  be  lawfully  created  by  Congress  can  be  located 

within  the  limits  of  a  State,  and  it  is  not  competent  for  our  Legislature 

to  pass  laws  impeding  their  operations. 

Under  the  Federal  Constitution  the  State  Courts  have  exclusive  jurisdiction 
over  common  law  offences  against  a  corporation  created  by  Congress 
and  situated  within  the  State.  The  mere  potential  right  of  Congress  to 
make  a  crime  an  offence  against  the  United  States,  and  to  g^ve  exclusive 
jurisdiction  thereof  to  the  Courts  of  the  U.  S.  will  not  oust  the  prior 
jurisdiction. 

For  the  purposes  of  such  prosecution  the  corporation  is  regarded  as  an  indi- 
vidual. 

Ebbob  to  Haribrd  County  Court.  In  this  case  an  indictment  was 
found  in  Baltimore  City  Court  against  the  defendants  iii  error ;  and 
on  their  suggestion,  supported  by  affidavits,  that  a  fair  and  impar- 
tial trial  could  not  be  had,  &c.  *  the  proceedings  were  removed  q-h^ 
to  Harford  County  Court  for  trial.  The  indictment  is  as  fol-  •**^ 
lows,  viz.  '*  State  of  Maryland,  City  of  Baltimore,  to  wit :  The 
Jarors  for  the  State  of  Maryland  for  the  body  of  the  City  of  Balti- 
more, on  their  oath  present,  that  by  an  Act  of  Congress  of  the 
United  States,  passed  on  the  tenth  day  of  April,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixteen,  at  the  City  of  Washington 
entitled, '  An  Act  to  incorporate  the  subscribers  to  the  Bank  of  the 
United  States,'  a  bank  was  established  and  chartered  as  a  corpora- 
tion and  body  politic,  by  the  name  and  style  of  The  President,  Direc 


(a)  Affirmed  in  Harwood  vs.  Marshall,  9  Md.  107,  where  the  Court  said 
that  a  procedendo  can  be  issued  in  criminal  cases  where  the  State  is  the 
plaintiff  in  error  was  shown  by  the  case  of  State  vs.  Buchanan,  in  which  the 
point  was  expressly  made  and  decided ;  and  that  several  cases  had  occurred 
since.  In  State  vs.  Heed,  1?  Md.  268,  it  was  held  that  a  trial  upon  an  indict- 
ment, the  defects  in  which  were  the  subjects  of  demurrer  and  the  traverser 
did  not  demur,  is  not  a  mistrial  so  as  to  enable  the  State  to  proceed  anew 
upon  another  indictment,  the  jury  having  rendered  a  verdict  of  '^not 
guilty  by  reason  of  the  insufficiency  of  the  indictment.''  A  valid  judg- 
ment upon  a  verdict  of  guilty  on  such  an  indictment  could  have  been 
entered,  and  a  plea  of  autrefois  acquit  is  a  bar  to  a  second  indictment  for 
the  same  offence.  Cf.  Cochrane  vs.  State,  6  Md.  400;  Hawthorn  vs.  State,  56 
Hd.  580.     See  noti,  post,  m.  p.  500. 
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tors  and  Gompany,  of  the  Bank  of  the  United  States,  with  author- 
ity, power  and  capacity,  among  other  things,  to  have,  purchase,  re- 
ceive, possess,  enjoy  and  retain,  to  them  and  their  successors,  lands, 
rents,  tenements,  hereditaments,  goods,  chattels  and  effects,  of  what- 
soever kind,  nature  and  quality,  to  an  amount  not  exceeding  in  the 
whole,  fifty-five  millions  of  dollars,  to  deal  and  trade  in  bills  of  ex- 
change, gold  and  silver  bullion,  and  to  take  at  the  rate  of  six  per 
centum  per  annum  for  or  upon  its  loans  or  discounts,  and  to  issue 
bills  or  notes  signed  by  the  president,  and  countersigned  by  the 
principal  cashier  or  treasurer  thereof,  promising  the  payment  of 
money  to  any  person  or  persons,  his,  her,  or  their  order,  or  to  bearer. 
And  that  under  and  by  virtue  of  the  fK)wer  and  authority  giv^n  to 
the  said  directors  by  the  said  Act  of  Congress,  an  office  of  discount 
and  deposit  of  the  said  corporation  was,  at  the  time  hereinafter 
mentioned,  regularly  and  duly  established   in    pursuance  of  the 
power  contained  in  the  said  Act,   at  the  City  of  Baltimore,  in 
the  State  of  Maryland  aforesaid,  and  that  George  Williams,  late 
of  the  City  of  Baltimore,  merchant,  was  at  the  time  hereinafter 
mentioned,   and  before  and  afterwards,  one  of  the  directors  of 
the  said  bank  of  the  United  States  at  Philadelphia,  to  wit,  at  the 
City  of  Baltimore  aforesaid,  and  that  James  A.  Buchanan,  late  of 
the    City  of  Baltimore,  merchant,  was  at   the    time   hereinafiter 
mentioned,  and  before  and  since,  president  of  the  said  office  of 
^^^   *  discount  and  deposit  of  the  said  Bank  of  the  United  States 
^^^  in  the  City  of  Baltimore,  and  James  W.  M.'Culloh,  late  of  the 
City  of  Baltimore,  gentleman,  was  at  tKe  lime  hereiuuftSr  mentioned, 
and  before  and  afterwards,  cashier  of  the  said  office  of  discount  and 
deposit  of  the  said  Bank  of  the  United  States  in  the  City  of  Balti- 
more, to  wit,  at  the  City  of  Baltimore  aforesaid.    And  that  the  said 
George  Williams,  so  being  one  of  the  directors  of  the  said  Bank  of 
the  United  States,  and  the  said  James  A.  Buchanan,  so  being  presi- 
dent of  the  said  office  of  discount  and  deposit  of  the  said  bank  in 
the  City  of  Baltimore,  and  the  said  James  W.  M'Culloh,  so  being 
cashier  of  the  said  office  of  discount  and  deposit  of  the  said  bank  in 
the  City  of  Baltimore,  being  evil  disposed  and  dishonest  persons, 
and  wickedly  devising,  contriving,  and  intending,  falsely,  unlawfully, 
fraudulently,  craftily  and  unjustly,  and  by  indirect  means,  to  cheat 
and  impoverish  the  said  president,  directors  and  company,  of  the 
Bank  of  the  United  States,  and  to  defraud  them  of  their  moneys, 
funds,  and  promissory  notes  for  the  paj'ment  of  money,  commonly 
called  bank  notes,  and  of  their  honest  and  fair  gains  to  be  derived 
under  and  pursuant  to  the  said  Act  of  Congress  from  the  use  of 
their  said  moneys,  funds,  and  promissory  notes  for  the  payment  of 
money,  commonly  called  bank  notes,  on  the  eighth  day  of  May,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  nineteen,  at 
the  City  of  Baltimore  aforesaid,  with  force  and  arms,  &c.  did  wickedly^ 
falsely,  fraudulently  and  unlawfully  conspire,  comt)ine,  confederate 
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and  agree  together,  bj  wrongful  and  indirect  means,  to  cheat,  de- 
fraud and  impoverish,  the  said  president,  directors  and  company  of 
the  Bank  of  the  United  States,  and  by  subtle,  fraudulent,  and  indi- 
rect means,  and  divers  artful,  unlawful  and  dishonest  devices  and 
Iiractices,  to  obtain  and  embezzle  a  large  amount  of  money,  and 
promiBsoo'  notes  for  the  payment  of  money,  commonly  called  bank 
notes,  to  wit,  of  the  amount  and  value  of  fifteen  hundred  thousand 
doUars  current  money  of  the  United  States,  the  same  being  then 
and  there  the  property,  and  part  of  the  proper  funds  of  the  said 
president,  directors  and  company,  of  the  Bank  of  the  United  States, 
fiN>m  and  out  of  the  said  office  of  discount  and  deposit  of  the  said 
bank  in  the  City  of  Baltimore,  without  the  knowledge,  privity  or 
consent  of  the  said  president,  directors  and  company,  of  the  Bank 
of  the  United  States,  *  and  also  without  the  privity,  consent  qo^ 
or  knowledge  of  the  directors  of  the  said  office  of  discount  ^'^^ 
and  deposit  of  the  said  bank  in  the  City  of  Baltimore,  for  the  pur- 
pose of  having  and  enjoying  the  use  thereof  for  a  long  space  of  time, 
to  wit,  for  the  space  of  two  months,  without  paying  any  interest, 
diacoant  or  equivalent,  for  the  use  thereof,  and  without  securing  the 
repayment  thereof  to  the  said  corporation.    And  the  more  e£fectually 
and  securely  to  perpetrate  and  conceal  the  same,  that  the  said  James 
W.  M'Culloh  should,  from  fime  to  time,  falsely  and  fraudulently 
state,  allege  and  represent,  to  the  said  directors  of  the  said  office  of 
discount  and  deposit  in  the  City  of  Baltimore,  that  such  moneys 
and  promissory  notes,  so  agreed  to  be  obtained  and  embezzled  as 
aforesaid,  were  loaned  on  good,  sufficient  and  ample  security,  in 
capital  stock  of  the  said  bank,  pledged  and  deposited  therefor;  and 
also  should  from  time  to  time  make  and  fabricate  false  statements 
and  vouchers  respecting  the  same,  and  other  property  and  funds  of 
the  said  corporation,  to  be  laid  before  and  exhibited  to  the  said 
directors  of  the  said  office  of  discount  and  deposit  jof  the  said  bank 
in  the  City  of  Baltimore.    And  that  the  said  George  Williams, 
James  A.  Buchanan,  and  James  W.  M'CuUoh,  being  such  officers  of 
the  said  corporation  as  aforesaid,  did  then  and  there,  in  pursuance 
of  and  according  to  the  said  unlawful,  false,  and  wicked  conspiracy 
and  confederacy,  combination  and  agreement  aforesaid,  by  indirect, 
subtle,  wrongful,  fraudulent  and  unlawful  means,  and  by  divers  art- 
ful and  dishonest  devices  and  practices,  and  without  the  knowledge, 
privity  or  consent  of  the  said  president,  directors  and  company,  of 
the  Bank  of  the  United  States,  and  without  the  privity,  knowledge 
or  consent  of  the  directors  of  the  said  office  of  discount  and  deposit 
of  the  said  bank  in  the  City  of  Baltimore,  obtain  and  embezzle  a 
large  amount  of  moneys,  and  of  promissory  notes  for  the  payment  of 
money,  commonly  called  bank  notes,  the  same  being  the  property 
and  part  of  the  proper  funds  of  the  said  corporation,  from  and  out 
of  their  said  office  of  discount  and  deposit  in  the  City  of  Baltimore, 
to  wit,  of  the  amount  and  value  of  fifteen  hundred  thousand  dollars 
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carrent  money  of  the  United  States,  for  the  purpose  of  having  and 
enjoying  the  use  thereof,  and  did  have  and  enjoy  the  use  thereof, 
for  a  long  space  of  time,  to  wit,  for  the  space  of  two  months,  with- 
QOi  ^^*  paying  any  interest,  •  discount  or  equivalent  therefor, 
•*'^*  and  without  securing  the  repayment  of  the  said  moneys,  and 
the  said  promissory  notes  for  the  payment  of  mon^y  commonly 
called  bank  notes;  and  did  then  and  there  falsely,  craftily,  deceit- 
fully, fraudulently,  wrongfully  and  unlawfully,  keep  and  convert  the 
same  to  their  own  use  and  benefit,  without  the  knowledge,  privity 
or  consent  of  the  said  corporation,  and  without  the  knowledge, 
privity  or  consent  of  the  directors  of  the  said  office  of  discount  and 
deposit  in  the  City  of  Baltimore;  and  did  then  and  there,  the  more 
effectually  to  peirpetrate  and  conceal  the  said  conspiracy,  confederacy, 
fraud  and  embezzlement,  cause  and  procure  false  and  fraudulent 
representations,  allegations,  statements  and  vouchers,  to  be  made 
and  fabricated,  and  the  same  to  be  exhibited  to  and  laid  before  the 
directors  of  the  said  office  of  discount  and  deposit  in  the  City  of 
Baltimore,  by  the  said  James  W.  M'Culloh,  as  cashier  of  the  said 
office  of  discount  and  deposit,  respecting  the  said  moneys,  and  the 
said  promissory  notes  for  the  payment  of  money,  so  obtained  and 
embezzled  as  aforesaid,  in  which  said  representations,  allegations, 
statements  and  vouchers,  it  was  then  and  there  falsely  and  fraudu- 
lently represented,  alleged  and  exhibited,  that  the  said  moneys,  and 
promissory  notes  for  the  payment  of  money,  were  loaned  on  good, 
sufficient,  and  ample  security,  in  capital  stock  of  the  said  hank, 
pledged  and  deposited  therefor,  when  in  truth  and  in  fact  no  capital 
stock  of  the  said  bank,  and  no  other  security,  was  pledged  or 
deposited  therefor,  as  the  said  George  Williams,  James  A.  Buchanan, 
and  James  W.  M'Culloh,  then  and  there  well  knew.  And  that  the 
said  false,  wicked,  unlawful,  and  fraudulent  conspiracy,  confederacy 
and  agreement,  above  mentioned,  and  the  said  fsdse,  wicked,  unlaw- 
ful, and  fraudulent  acts,  done  in  pursuance  thereof  above  set  forth, 
were  then  and  there  made,  done  and  i)erpetrated,  by  the  said  George 
Williams,  James  A.  Buchanan,  and  James  W.  M'Culloh,  in  abase 
and  violation  of  their  duty,  and  the  trust  reposed  in  them,  and  the 
oaths  taken  and  lawfully  sworn  by  them  respectively  as  such  officers 
of  the  said  corporation  as  aforesaid.  And  that  the  said  George 
Williams,  James  A.  Buchanan,  and  James  W.  M'Culloh,  did  then 
and  there  thereby  falsely,  wickedly,  fraudulently,  wrongfully  and 
unlawfully,  impoverish,  cheat  and  deiraud,  the  said  president,  direc- 
tors  and  company,  of  the  Bank  of  the  United  States,  to  the 
aZZ  m  groat  damage  of  the  said  president,  directors  and  company, 
to  the  evil  example  of  all  others  in  like  manner  offending,  and 
against  the  peace,  government  and  dignity  of  the  State  of  Mary- 
land, &;c. 

*'And  the  jurors  aforesaid,  on   their  oath  aforesaid,  do  further 
present,  that  the  said  George  Williams,  so  being  one  of  the  directors 
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of  the  said  Bank  of  the  United  States  at  Philadelphia,  to  wit,  at 
Baltimore  aforesaid,  and  the  said  James  A.  Buchanan,  so  Ming 
president  of  the  said  office  of  discount  and  deposit  of  the  said  bank 
in  the  City  of  Baltimore,  and  the  said  James  W.  M'Culloh,  so  being 
cashier  of  the  said  office  of  discount  and  deposit  of  the  said  bank 
in  the  City  of  Baltimore,  being  evil  disposed  and  dishonest  persons, 
and  wickedly  devising,  and  contriving,  and  intending,  falsely,  unlaw- 
fully, fraudulently,  craftily  and  unjustly,  and  by.  indirect  means,  to 
cheat  and  impoverish  the  said  president,  directors  and  company  of 
the  Bank  of  the  United  States,  and  to  defraud  them  of  their  moneys, 
funds,  and  promissory  notes  for  the  payment  of  money,  commonly 
called  bank  notes,  and  of  their  honest  and  fair  gains  to  be  derived 
under  and  pursuant  to  the  said  Act  of  Congress,  from  the  use  of 
their  said  moneys,  funds,  and  promissory  notes  for  the  payment  of 
money,  commonly  called  bank  notes,  afterwards,  to  wit,  on  the  eighth 
day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  nineteen,  at  the  City  of  Baltimore  aforesaid,  with  force  and 
anns,  &c.  did  wickedly,  falsely,  fraudulently,  and  unlawfully  con- 
spire, combine,  confederate  and  agree  together,  by  wrongful  and 
indirect  means,  to  cheat,  defraud  and  impoverish,  the  said  president, 
directors  and  company  of  the  Bank  of  the  United  States,  and  by 
subtle,  fraudulent,  and  indirect  means,  and  divers  artful,  unlawful, 
and  dishonest  devices  and  practices,  to  obtain  and  embezzle  a  large 
amount  of  money,  and  of  promissory  notes  for  the  payment  of  money, 
commonly  called  bank  notes,  to  wit,  of  the  amount  and  value  of 
fifteen  hundred  thousand  dollars  current  money  of  the  United  States, 
the  same  being  then  and  there  the  property  and  part  of  the  proper 
funds  of  the  said  president,  direi'tors  and  company*  of  the  Bank  of 
the  United  States,  of  and  out  of  the  said  office  of  discount  and 
deposit  of  the  said  bank  in  the  City  of  Baltimore,  without  the  know- 
ledge, privity  or  consent,  of  the  said  president,  directors  and  com- 
pany of  the  Bank  of  the  United  States,  and  •  also  without    q^q 
the  privity,  consent  or  knowledge,  of  the  directors  of  the  said   •^'^•^ 
office  of  discount  and  deposit  of  the  said  bank  in  the  City  of  Balti- 
more, for  the  purpose  of  having  and  enjoying  the  use  thereof  for  a 
long  space  of  time,  to  wit,  for  the  space  of  two  months,  without 
paying  any  interest,  discount  or  equivalent  for  the  use  thereof,  and 
without  securing  the  repayment  thereof  to  the  said  corporation. 
And  that  the  said  false,  wicked,  unlawful,  and  fraudulent  conspiracy, 
confederacy  aad  agreement,  above  mentioned,  were  then  and  there 
made,  done  and  perpetrated,  by  the  said  George  Williams,  James 
A.  Buchanan,  and  James  W.  M'Culloh,  in  abuse  and  violation  of 
their  duty,  and  the  trust  reposed  in  them,  and  the  oaths  taken  and 
lawfully  sworn  by  them  respectively  as  sttch  officers  of  the  said  cor- 
poration as  aforesaid,  to  the  great  damage  of  the  said  president, 
directors  and  company,  to  the  evil  example  of  all  others  in  like 
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manner  offending,  and  against  the  peace,  government  and  dignity, 
of  the  State  of  Maryland,  &;c. 

LuTHEB  Mabtin,  Attorney-General  of  Maryland, 

and  District  Attorney  of  Baltimore  City  Court." 

To  which  indictment  there  was  the  following  special  demurrer, 
viz.  '^  And  the  said  James  A.  Buchanan,  James  W.  M'Cnlloh,  and 
George  Williams,  protesting,  not  confessing  the  truth  of  the  matters 
and  things  in  said  indictment  contained,  come  and  defend  the  force, 
&c.  when,  &c.  and  say  that  the  said  indictment,  in  manner  and  form 
aforesaid  above  made,  and  the  matter  therein  contained,  are  not 
sufficient  in  law  for  the  said  State  to  have  and  maintain  its  said 
prosecution  against  them,  to  which  said  indictment  they  have  no 
need,  nor  are  obliged  by  the  law  of  the  land  to  answer;  and  this  they 
are  ready  to  verify ;  Wherefore,  for  want  of  a  sufficient  indictment 
in  this  behalf,  the  said  James  A.  Buchanan,  James  W.  M'CuUoh,  and 
George  Williams,  pray  judgment,  if  the  said  State  ought  to  have  or 
maintain  it«  said  prosecution  against  them.  And  for  causes  of  de- 
murrer in  law  in  this  behalf,  the  said  James  A.  Buchanan,  James  W. 
M'Culloh,  and  George  Williams,  according  to  the  form  of  the  statute 
in  such  cases  lately  made  and  provided,  shew  to  the  Court  here  these 
causes  following ;  that  is  to  say,  for  this,  that  the  matters  and  things 
charged  in  said  indictment,  in  manner  and  form  as  therein  charged, 
QO 'i  ^^  ^^*  import  or  contain  any  charge  of  crime  in  •  law ;  and 
^"^^  also  that  said  indictment  is  vague,  contradictory,  inconsistent, 
and  wholly  insufficient  in  law;  and  also  that  the  matters  and  things 
in  said  indictment  contained,  in  manner  and  form  as  therein  charged, 
are  not  cognizable  by  nor  within  the  jurisdiction  of  this  Court,  but 
are  exclusively  cognizable  under  the  authority  of  the  United  States." 
The  District  Attorney,  on  the  part  of  the  State,  joined  in  demurrer. 

The  County  Court,  [Hanson  and  Ward,  A.  J.  (a)]  ruled  the  de- 
murrer good,  and  discharged  the  defendants.  The  present  writ  of 
error  was  brought  on  the  part  of  the  State. 

The  case  was  argued  in  this  Court  before  Chase,  C.  J.,  Buchanan, 
Eable,  and  Martin,  JJ. 

Murray y  (District  Attorney  of  the  sixth  judicial  district  by  substi* 
tution,  of  Williams,  the  Assistant  Attorney-General,  with  the  appro- 
bation of  the  Court,)  assisted  by  Wirt,  (Attorney-General  of  U.  S.) 
Harper  and  Mitchell,  on  the  part  of  the  State,  stated,  that  the  ques- 
tions  which  would  be  presented  to  the  consideration  of  the  Court 
were — 

1.  Whether  a  writ  of  error  would  lie  at  the  instance  of  the  State, 
in  a  criminal  prosecution  f 

(a)  DoRSEY,  C.  J.  dissented.  The  opinion  of  the  Court,  and  of  the  Chief 
Judge,  are  published  at  length  in  a  book  called  ^'  A  Report  of  the  Conspmieif 
Cases/' 
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2.  And  if  the  wiit  of  error  has  been  properly  sned  oat,  whether 
the  record  returned  in  pursuance  of  the  writ  of  error  has  been 
legally  certified  T 

3.  Whether  the  facts  charged  in  the  indictment  amount  to  a  oriroi- 
Dal  offence  f 

4.  And  if  so,  whether  this  case  is  cognizable  in  the  Courts  of  this 
State? 

On  the  first  point,  they  contended,  that  a  writ  of  error  would  lie 
at  the  instance  of  the  State  in  a  criminal  prosecution,  and  they 
referred  to  T^e  King  vs.  Marquis  of  Winehester,  Sir  Wm.  JoneSj  407 ; 
Oro,  Car.  604,  S.  C;  2  Bac.  Ah.  tit  Error ^  453 ;  5  Vin.  Ah.  tit.  Error ^ 
479;  Cooke  vs.  Lainda^^  Cro.  Jac.  210;  The  State  vs.  Messersmith  dt 
"  I  Askew;  The  State  y^.  Forney;  The  State  vs.  Brown;  and  The  State 

vs.  Durham ;  all  in  the  General  Court,  and  reversed  at  May  Term, 
1793;  The  State  vs.  Spence^  at  June  Term,  1817;  1  ChiUy^s  C.  L.  664^ 
747,  (514,)  752;  WiXks^  Case,  4  Burr.  2250;  4  BUe.  Com.  393,  398^ 
399;  2  HaUPs  P.  C.  210, 247,  248, 393 ;  2  Com.  Big.  Ut  Certiorari^  (A  1)^ 
188 ;  The  King  •  vs.  Hedgeooek,  in  Provincial  Court  in  1701 ;  Jac.  q^  - 
LD.tU.  Certiorari^  412;  Fita.  N.  B.  557,  (H);  1  >em.  170,  ^'** 
175. 

On  the  second  point,  they  contended,  that  under  the  law,  and  the 
^age  and  practice  of  our  Courts,  the  record  had  been  formally  and 
legally  certified.    Burke  vs.  The  StatCj  in  this  Court  at  June  Term^ 
1809;  2Harr.  Ent  58,  226,  240,  221,  227,  263;  1  Chitty's  C.  L.  662, 
749;  2  Tidd'8  Pr.  1088, 1089,  1090;  Jacoh'sL.  D.  tit.  Certificate 'y  Ihid^ 
J  I  HL  Clerk    The  Act  of  1713,  ch.  4,  s.  4,  5.     The  State  vs.  Mesaersmith^ 

and  othersy  before  referred  to.  Cummifig  vs.  The  State^  1  ff.db  J.  340 ; 
MarUn  vs.  The  State^  lUdy  721 ;  Wood  vs.  Lide^  4  Cranchy  180. 

On  the  third  point — Whether  the  matters  charged  in  the  indict- 
ment amounted  to   an    offence  which   could  be  prosecuted  as  a 
crime !    They  contended,  that  conspiracy  was  an  offence  at  common 
law;  that  the  statute  de  conepiratorihusy  passed  in  the  33d  year  of 
the  reign  of  Edward  I,  did  not  introduce  a  new  rule,  but  was  merely 
iu  affirmance  of  the  common  law ;  that  the  gravamen  of  the  offence 
consisted  in  the  unlawful  combination  or  confederacy  to  injure  a 
third  person,  and  not  in  the  actual  execution  of  that  unlawful  or 
wrongful  purpose.    1  Hawk.  P.  0.  ch.  72,  s.  2,  p.  189 ;  3  Chitty^s  C. 
I'  1139;  Staunf.  P.  C.  173, 174;  1  Burn^a  Just.  389;  2  Jacobus  L.  D. 
^it  Conspiracyy  SO]  Terms  de  Leyy  tit.  Covin.  Plow.  46,  54;  Co.  Litt^ 
357;  The  King  vs.  Edwards  and  others,  8  Mod.  320 ;  1  Stra.  707,  S.  C. 
cited  in  1  Easi?s  C.  X.  462;  4  Blk.  Com.  137,   (Christianas  Note;)  3 
fl^tb.  Led.  118;"  2  Reeves^  Hist.  C.  L.  239,  240,  275,  357;  S  JieeveSy 
122;  CmePs  Inst.  215,  282;  1  Inst.  143;  2  Inst  283,  383,  384,  561, 
562;  Smith  Crashaw,  Sir  W.  JoneSy  93;  3  Inst.  143;  Book  of  AssizeSy 
138,  p/.  44,  Art.6y  6,  19;    102,  pi.  77;    131,  pi.  62;    134,  pi.  12;    137, 
l>^-33,  34;  lAly  pi.  59;  144,  i>L  72,  73,  74;  146,  i>L  12;  166,  i?Z.  43,49; 
177,  j?/.  21;  238,1^?.  12,19;  Bnttony  tit.  Larcen.  24;   Mtz.  K.  B.  114, 
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134, 135,  216;  2  CoJce  Ut.  264,  265;  Latch.  202;  2  RoU.  Ah.  11,  78; 
Rex  vs.  Breerton  dt  Toivnsend^  Noy^s  Rep.  103,  cited  in  2  EaaVs  C.  L. 
823 ;  Lord  Oray^s  Case,  Moore,  788 ;  Scroga  vs.  Peck  dt  Oray,  Ibid, 
562 ;  The  PouUererh  Case,  Ibid,  814 ;  9  Coke,  56,  S.  C;  1  Hawk.  P. 
C.  348, 349 ;  Timberly  dt  Childe,  1  Siderfin,  68 ;  1  Lev.  62,  &  C;  ChUde 
vs.  ^'brt/t  <fe  Timberly,  1  iTeZ^fe,  203 ;  r*«  King  vs.  lYwfrcr^,  iWd,  254, 

675 ;  7%6  iTiTW/  vs.  Skirrett  and  others,  1  Siderfin,  312,  cited 
3So  •  jij  2  JE7(Mf «  C.  X.  823 ;  The  King  vs.  iirw«<roii^  and  others,  1 
Vient  304 ;  The  King  vs.  Parm  and  others,  1  /Sid.  431 ;  1  Vent.  49,  & 
€.  cited  in  2  J?a«t'«  C.  L.  823 ;  I%e  Qtieen  vs.  Pe9^  a9u2  others^  6  JlTcNi. 
185;  1  iSatt:.  174,  S.  C;  2  XJ.  Ra^ftn.  1167,  &  C;  Hoft,  151,  &  C; 
7%6  iiifu/  vs.  Cummings  and  others,  5  Mod.  180;  27ia  Qu€«n  vs.  Orbeli, 
6  ifo^Z.  42,  cited  in  2  j;a«^'«  C.  Z.  823;  llie  Queen  vs.  Maoarty 
and  others,  6  ifod.  302 ;  2  Ld.  Raym.  1179,  S.  C. ;  3  Xd.  Raym. 
487,  iS.  C.  cited  in  2  X'a^f «  C.  X..  823 ;  The  Queefi  vs.  Daniel,  6  JIfcNi. 
99;  2  Ld.  Raym.  1116,  &  C;  The  Queen  vs.  Glanvil,  HoU.  Rep. 
354 ;  TA6  Qii^m  vs.  Parry  and  others,  2  Ld.  Raym.  865 ;  !Z%€  King 
vs.  Venables,  8  ifoc?.  378 ;  TA^  Zin^  vs.  0^ Brian,  13  Fin.  iifc.  460, 
cited  in  2  J7a«f«  C  X.  825;  I^  J^in^  vs.  Orimes  &  Thompson,  3 
JIfoc?.  220 ;  The  King  vs.  The  Journeyman  Tailors,  8  <j^  9  Mod.  11 ; 
The  King  vs.  iStoWin^,  (The  Tubwomen^s  Case,)  1  Sid.  174;  1  Lev. 
125,  B.  C. ;  1  Keble,  650,  655,  672,  682,  S.  C. ;  Seele^s  and  others' 
Case,  Cro.  Car.  557 ;  The  Queers  vs.  Blacket  db  Robinson,  7  Mod.  39 ; 
The  King  vs.  Rispal,  3  Pttrr.  1320;  1  W.  Blk.  Rep.  368,  S.  C;  The 
King  vs.  Parsons,  1  W.  Ptt;.  iJep.  392;  The  King  vs.  Benfield  dt 
Saunders,  2  Picrr.  980;  T*«  King  vs.  Jfarcft,  JWd,  999;  The  King 
vs.  Spragge  and  others.  Ibid,  993 ;  T^«  King  vs.  TFA6a%,  JMd,  1127 ; 
1  W.  Blk.  Rep.  275,  S.  C. ;  The  Qtieen  vs.  Bryan,  2  /Wra.  866,  cited 
in  2  jBtf<<'«  C.  X.  825 ;  2%6  King  vs.  (yot?6r«,  iStoyer'*  B^i?.  206 ;  The 
King  vs.  Cope  and  others,  1  /Stra.  144 ;  The  King  vs.  Kinnersley  db 
Moore,  Ibid,  193 ;  The  King  vs.  Fard,  2  6Yra.  747,  cited  in  2  IJo^f « 
C.  X.  825 ;  The  King  vs.  Xord  Orey  and  others,  3  /State  Trials,  619, 
cited  in  1  Easfs  C.  X.  460;  I%e  Khig  vs.  Delaval,  3  Pitrr.  1434, 
1439 ;  1  Tr.  Blk.  Rep.  410,  439,  iS.  C. ;  The  King  vs.  Boicer,  Cowp. 
323;  TA«  ^i«^  vs.  Croke,  Ibid,  28;  TA^  King  vs.  Robinson  db  Tay- 
lot,  1  Leach  C.  X.  m,  44;  2  jE?a«f«  C.  X.  1010;  JTaite*'  Ca#c,  1 
Leach,  33;  2  jEJa*^'^  6\  X.  570;  Bazeley^s  Case,  2  XeacA,  973;  2 
^a«<'«  C.  X.  571;  Eccte«'  Ca«e,  1  Leach,  276;  Macklin^s  Case,  2 
CAitty,  C.  X.  495 ;  Hecey^s  Case,  2  X'a*^'*  C.  X.  856, 1010 ;  1  Leach, 
268;  2  X^ooA,  790;  2  J&a«<'«  C.  X.  823,  832,  837,  853,  862,  863,  973, 
1004;  Vertue  vs.  Ld.  Clive,  4  Burr.  2472;  TAc  King  vs.  m£fce«, 
iWd,  2549 ;  The  King  vs.  Mcwon,  2  2;  i?.  581 ;  The  King  vs.  Mawbey 
and  others,  6  2\  jR.  628,  636;  The  King  vs.  Xara,  Ibid,  565;  Clifford 
vs.   Brandon,   2  Campb.  358,   372,  (note/ )    TA«  iiin^  vs.  Philips,  6 

X'a«<'«  Pe/>.  466;  •  The  Kifig  vs.  X>e  Berenger,  3  MatUe  rf- 
3**  ;Sf/ir.  68;  7%£'  A'iw^  vs.  GiW  d;  ^enry,  2  Pamir,  d?  Alder.  204; 
TA€  A'i?u/  vs.  Turner  and  others,  13  X^a«f «  Rep.  228 ;  Tomlin^s  Case, 
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Godboliy  444 ;  Nelsan^s  Just  171 ;  Rex  vs.  Turner  and  otherSj  1  Tre- 
mainey  83 ;  Bex  vs.  Crisp  and  others,  Ibid,  84 ;  Rex  vs.  Record  and 
othern,  Ibid.  86;  Rex  vs.  WileoXj  Ibid,  91;  Rex  vs.  Taydler  and 
others.  Ibid,  96;  Rex  vs.  Alebone  and  others,  Ibid,  97 ;  Rex  vs.  ilfonte- 
ffue,  Ibid,  209 ;  4  Went.  Plead.  79  <o  113 ;  Crotcn  C.  C.  titt  Deceit ;  Ibid, 
tit  Conspiracy;  3  Chitty^s  C.  L.  1145  to  1193;  llie  Commonwealth  vs. 
Ward  and  others,  1  Mass.  Rep.  473 ;  l%e  Same  vs.  Judd  and  others,  2 
Mass.  Rep.  329 ;  T^  Same  vs.  Ti&&er<,  Sr.  ifc  Jr.  Ibid,  536 ;  7%c  Jovr- 
neymen  Cordwainer^s  Cases  in  New  York,  Philadelphia  &  Baltimore. 
They  also  contended  that  oar  ancestors,  when  they  settled  the 
colony,  brought  the  common  law  with  them  as  part  of  their  birth> 
right,  and  that  the  law  of  conspiracy,  being  a  part  of  the  common 
law,  was  in  as  full  force  here  as  in  England,  and  that  the  decisions 
of  the  English  Courts  since,  as  well  as  before  the  Bevolution,  were 
evidence  of  what  the  law  of  conspiracy  is  in  this  State — and  that, 
according  to  those  decisions,  there  could  be  no  doubt  but  that  all 
coDfederacies  and  agreements  to  injure  third  persons  in  their  persons, 
their  property,  or  their  character,  were  indictable  conspiracies  in  this 
State.  They  referred  to  Calvin's  Case,  7  Coke,  1;  1  Blk.  Com.  107; 
Griflith  vs.  Griffith,  ^  H.  &  McH.  101 ;  Coomes  vs.  Clements,  in  this 
Court,  June  Term,  1819 ;  5  Cow.  Dig.  tit  Navigation,  (G  1 ; )  4  Com. 
Dig.  tit  Lais. ;  Blanket  vs.  Gordon,  2  P.  Wms.  74,  75 ;  Jackson  vs. 
GUchrist,  15  Johns.  Rep.  103,  140;  Sir  John  Bandolph's  opinion  in 
Smithes  Hist  X.  Y.;  Charter  of  Maryland,  sec.  10;  5  Jacobus  L.  D. 
at  Plantation ;  The  Act  of  1649,  ch.  4 ;  Decl  of  Rights,  sec.  3. 

On  the  fourth  point,  whether  this  case  was  cognizable  by  the 
Courts  of  this  State  ?  they  cited  The  Const.  U.  S.  Art.  3,  s.  2,  Amend. 
9, 10;  The  Federalist,  2  voL  227,  230,  234;  Ibid,  3  vol.  264;  5  vol  L. 
r.  S.  262,  268 ;  The  United  States  vs.  Worrell,  2  DalL  Rep.  394 ;  The 
Commontcealth  vs.  Shaver,  4  Dall.  Rep.  28;  Tlie  United  States  V9.  Hud- 
son &  Goodwin,  7  Cranch,  32 ;  The  United  States  vs.  Cooledge,  1  Wheat. 
415;  Martin  vs.  Hunter,  Ibid,  323;  Stiirgis  vs.  Croicningshield,  4 
Wheat  122,  193, 195,  196,  199 ;  M'Culloh  vs.  Maryland,  Ibid,  410 ; 
Livingston  vs.  Van  Ingen,  9  Johns.  Rep.  574 ;  Houston  vs.  Moore,  5 
Wheat  33,  34,  49;  Cohens  vs.  Virginia,  6  Wheat  399. 

•  Pinkney,  Winder  and  Raymond,  for  the  defendants  in  error 
contended,  1.  That  the  State  could  not  have  a  writ  of  error  in  328 
a  criminal  case ;  that  no  authority  for  such  a  proceeding  had  been 
or  could  be  shown.  2.  That  if  the  State  could  bring  a  writ  of  error 
in  a  criminal  case,  the  record  returned  with  the  writ  had  not  been 
certified  in  the  manner  directed  by  law  for  certifying  a  record  in  a 
criminal  case.  3.  That  if  the  writ  of  error  was  rightfully  brought, 
and  the  record  legally  certified,  still  there  was  no  error  in  the  judg- 
ment of  the  Court  below.  (Authorities  supra.)  That  the  statute  33 
Edw.  I,  was  the  origin  of  the  law  of  conspiracy,  and  that  statute 
did  not  include  conspiracies  to  cheat.  The  cheating  itself,  with  one 
or  two  exceptions,  such  as  cheating  with  false  weights,  false  mea- 
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6ure8,  false  dice,  &c.  was  not  an  offence  punishable  at  common  law; 
and  it  would  therefore  be  an  absurdity  to  panish  an  agreement  to 
-cheat.  Waifs  &  Bazeley^s  Cdtses^  2  EasVs  C.  L.  671,  573 ;  Lara^s  CasCy 
6  T.  jB.  565;  WheaUey^s  Gase^  2  Burr.  1127.  That  if  cheating  was  no 
offence,  surely  an  agreement  to  cheat  could  be  no  offence.  That  the 
authorities  relied  on  by  the  counsel  for  the  State  were  most  of-  them 
cases  of  conspiracy  to  do  acts  which  were  indictable.  That  the  few 
<;ases  of  a  different  character  were  of  doubtful  authority,  and  ought 
not  to  be  held  sufficient  to  establish  an  absurd  principle  of  law. 
They  also  contended,  that  if  our  ancestors  brought  with  them  the 
common  law  of  England,  or  any  part  of  it,  it  was  that  common  law 
which  had  been  established  by  judicial  precedents  at  the  time  of 
their  emigration,  and  not  that  which  had  since  been  expanded  in 
England  by  judicial  decisions.  That  a  conspiracy  must  be  to  do 
some  act  in  itself  indictable.  3  Inst.  143;  9  GoJeej  56;  4t  BOc.  Cam. 
137 ;  The  King  vs.  Edwards  and  otherSj  1  Stra.  707 ;  The  King  vs. 
Turner  and  others^  13  EasVs  Rep.  238.  4.  That  admitting  a  naked 
agreement  to  be  an  indictable  offence  in  this  State,  still  it  must  be 
an  agreement  to  cheat  some  person  or  being,  known  to  the  laws  of 
the  State ;  but  that  the  Bank  of  the  United  States  was  a  being 
created  by  a  foreign  government,  and  was  wholly  unknown  to  the 
laws  of  this  State.  That  an  agreement  to  cheat  the  Bank  of  the 
United  States  could  no  more  be  an  offence  against  the  laws  of  this 
State,  than  an  agreement  to  cheat  the  Bank  of  England  would  be. 
•  That  if  the  matters  therefore  charged  in  the  *  indictment 
^^^  be  an  offence  punishable  aa  a  crime,  the  Courts  of  this  State 
have  no  jurisdiction  in  this  case — the  same,  if  at  all,  being  cogniza- 
ble in  the  Courts  of  the  United  States.  Const,  of  U.  S.  Art.  3, «.  1, 
2.  The  Act  of  Congress,  1789,  ch.  20,  s.  9, 11.  Martin  vs.  Hunter^s 
Lessee,  1  Wheat.  304,  323,  352;  Robinson  vs.  Campbell,  3  Wheat.  212, 
221 ;  Houston  vs.  Moore,  5  Wheat.  1,  22,  24,  68,  72,  74. 

Buchanan,  J.  delivered  the  opinion  of  the  Court.  This  case  was 
brought  up  by  a  writ  of  ent)r  directed  to  the  Judges  of  Harford 
County  Court ;  and  it  has  been  strongly  urged,  that  a  writ  of  error 
will  not  lie  at  the  instance  of  the  State,  in  a  criminal  prosecution, 
and  therefore  that  the  writ  in  this  case  was  improvidently  sued  out, 
and  ought  to  be  quashed.  But  it  is  said  in  Hale's  F.  C.  247,  the 
authority  of  which  it  is  difficult  to  question,  and  indeed  we  require 
none  higher,  ''that  if  A.  be  indicted  of  murder,  or  other  felon3',  and 
plead  non  cul,  and  a  special  verdict  found,  and  the  Court  do  errone- 
ously adjudge  it  to  be  no  felony ;  yet  so  long  as  that  judgment  stands 
unreversed  by  writ  of  error,  if  the  prisoner  be  indicted  de  ftovo,  he 
may  plead  auterfoits  acquit,  and  shall  be  discharged ;  but  if  the  judg- 
ment be  reversed,  the  party  may  be  indicted  de  novoJ*^  And  this  is 
not  a  loose  dictum,  but  it  is  laid  down  and  repeated  a«  text  law ;  for 
in  page  248  it  is  stated,  that ''  in  the  case  of  the  special  verdict 
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above,  where  an  erroneous  judgment  of  acquittal  is  given,  yet  it  is 
coDcIasive  to  the  King  till  it  be  reversed  by  error."  So  in  page  394, 
speaking  of  the  ancient  form  of  a  judgment  of  acquittal,  he  says 
"and  if  the  entry  were  such,  I  do  not  think  the  prisoner  could  ever 
be  arraigned  again,  notwithstanding  the  insufficiency  of  the  indict- 
ment, till  that  judgment  of  acquittal  were  reversed."  And  again  in 
page  395  of  the  same  book,  '^and  if  in  Vaiix^s  Case  the  judgment 
had  been  so  entered  (that  is,  quod  eat  inde  quietus^)  he  could  never 
again  have  been  indicted  for  the  same  ofi'ence,  notwithstandiug  the 
defect  of  the  indictment,  till  that  judgment  reversed  by  writ  of 
error."  Hence  it  is  manifest  that,  in  the  opinion  of  Lord  Hale,  the 
Xing  might  have  a  writ  of  error  in  a  criminal  case )  since  it  would 
be  absurd  to  say  that  a  man  who  had  obtained  a  judgment  of  acquit- 
tal for  a  defect  in  the  indictment,  or  on  a  special  verdict,  could  never 
again  be  indicted  for  the  same  offence,  *  until  that  judgment  qq^ 
was  reversed  by  writ  of  error,  if  a  writ  of  error  would  not  lie.  ^^^ 
Fortified  by  such  authority  alone,  in  the  absence  of  any  legislative 
provision  in  this  State  on  the  subject,  we  think  we  might  safely  say, 
without  further  inquiry,  that  the  writ  of  error  in  this  case  was  prop- 
erly sued  out.  But  instances  are  not  wanting  of  writs  of  error  being 
prosecuted  by  this  State,  in  criminal  cases  ]  as  in  The  State  vs.  Mes- 
sersmith  &  Askew^  The  State  vs.  Forney^  The  State  vs.  Brown^  and  The 
State  vs.  Durham^  in  the  Court  of  Oyer  and  Terminer,  &c.  for  Balti- 
more County.  In  each  of  those  cases  there  was  a  demurrer  to  the 
indictment,  and  judgment  on  the  demurrer  for  the  defendant,  in  the 
Court  below.  They  were  all  taken  to  the  late  General  Court  on  writs 
of  error  by  the  State,  Luther  Martin,  Attorney-General;  and  in  each 
f  case  the  judgment  was  reversed.    And  there  is  no  sufficient  reason 

why  the  State  should  not  be  entitled  to  a  writ  of  error  in  a  crimi- 
nal case.  It  is  perhaps  a  right  that  should  be  seldom  exercised,  and 
never  for  the  purpose  of  oppression,  or  without  necessity;  which 
can  rarely,  and  it  is  supposed  would  never  happen,  and  would  not  be 
tolerated  by  public  feeling.  But  as  the  State  has  no  interest  in  the 
punishment  of  an  offender,  except  for  the  purpose  of  general  justice 
connected  with  the  public  welfare,  no  such  abuse  is  to  be  appre- 
hended; and  as  the  power  of  revision  is  calculated  to  produce  a  uni- 
formity of  decision,  it  is  right  and  proper  that  the  writ  should  lie  for 
the  State,  in  the  same  proportion  as  it  is  essential  to  the  due  admin- 
istration of  justice,  that  the  criminal  law  of  the  land  should  be  cer- 
tain and  known,  as  well  for  the  government  of  Courts  and  informa- 
tion to  the  people,  as  for  a  guide  to  juries;  who  though  (by  the  laws 
and  practice  of  the  State)  they  have  a  right  to  judge  both  of  the 
law  and  of  the  fact,  in  criminal  prosecutions,  should,  and  usually  do, 
respect  the  opinions  and  advice  of  Judges,  on  questions  of  law,  and 
wonld  seldom  be  found  to  put  themselves  in  opposition  to  the  deci- 
sions of  the  supreme  judicial  tribunal  of  the  State. 
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It  has  also  beeo  coutended,  that  the  retarn  of  the  writ  of  error  in 
this  case,  supposing  the  writ  to  have  been  properly  sued  ont,  is  de- 
fective in  this,  that  it  is  not  under  the  hand  and  seal  of  the  Chief 
Judge,  but  that  there  is  only  a  transcript  of  the  record  sent  up, 
under  the  hand  of  the  clerk  and  the  seal  of  the  Court,  with  the  writ 
QQ 1  ^^  ®rror  annexed.  •  But  there  is  nothing  in  the  objection.  By 
*'''*  the  fourth  section  of  the  Act  of  1713,  ch.  4,  "for  regulating 
writs  of  error,  and  granting  appeals  from  and  to  the  Courts  of  com- 
mon law  within  this  Province,"  it  is  enacted,  "  that  the  method  and 
rule  of  the  prosecution  of  appeals  and  writs  of  error,  shall  for  the 
future  be  in  manner  and  form  as  is  hereinafter  mentioned  and  ex- 
pressed; that  is  to  say,  the  party  appealing  or  suing  out  such  writ  of 
error  as  aforesaid,  shall  procure  a  transcript  of  the  full  proceedings 
of  the  said  Court,  from  which  such  appeals  shall  be  made,  or  against 
whose  judgment  the  writ  of  error  shall  be  brought  as  aforesaid, 
under  the  hand  of  the  clerk  of  the  said  Court  and  seal  thereof,  and 
shall  cause  the  same  to  be  transmitted  to  the  Court  before  whom 
such  appeal  or  writ  of  error  is  or  ought  to  be  heard,  tried  and  de- 
termined," &c.  The  preamble  sets  out  that  "forasmuch  as  the 
liberty  of  appeals  and  writs  of  error,  from  the  judgment  of  the  Pro- 
vincial and  County  Courts  of  this  Province,  is  found  to  be  of  great 
use  and  benefit  to  the  good  of  the  people  thereof; "  and  the  second 
section  provides  under  what  circumstances  alone,  an  appeal  or  writ 
of  error  shall  operate  as  a  supersedeas.  The  Act  is  silent  on  the  sub- 
ject of  the  return  of  the  writ  of  error,  and  only  directs  that  the 
transcript  of  the  proceedings  shall  be  under  the  hand  of  the  clerk 
and  seal  of  the  Court,  without  dispensing  with  the  signature  of  the 
Judge  to  the  return  of  the  writ ;  yet  from  that  time  to  the  pi-esent,  the 
uniform  practice  under  that  Act  ha^  been,  for  the  clerk  to  send  up 
the  transcript  of  the  proceedings  under  his  hand  only,  and  the  seal 
of  the  Court,  together  with  the  writ  of  error,  as  is  done  in  this  ease, 
unaccompanied  by  the  signature  of  the  Judge  to  the  return  of  the 
writ.  And  if  it  should  be  admitted  that  it  originated  in  error,  it  is 
now  too  late  to  shake  a  practice  so  long  settled.  It  may  perhaps  be 
doubted  whether  that  Act  of  the  General  Assembly  ought  not  to  be 
understood  as  being  applicable  to  writs  of  error  in  civil  causes  only  ; 
and  it  has  been  urged,  that  no  practice  growing  out  of  it  in  relation 
to  such  cases,  can  be  brought  in  aid  of  a  defective  return  in  a  crimi- 
nal case.  But  whatever  may  have  been  the  construction  originally 
given  to  it  in  that  particular,  whether  it  was  held  to  extend  as  well 
to  criminal  as  to  civil  cases,  or  whether  the  returning  of  writs  of  error 
in  the  same  manner  in  criminal  as  in  civil  cases,  had  its  birth  in  the 
circumstance,  that  the  mandate  of  the  writ  *  being  the  same 
^^'^  in  each,  no  good  reason  could  be  perceived  why  the  manner  ol 
the  return  should  be  different;  or  from  whatever  other  cause  it  may 
have  arisen,  the  practice  is  found  on  examination  to  have  been  the 
same.    That  was  the  form  of  the  return  in  the  cases  of  The  State  vs. 
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Meisemniih  iSb  Askew j — The  State  vs.  Forney j — The  State  vs.  Broion^ — 
and  The  State  vs.  Durham;  the  cases  before  alluded  to  for  a  different 
porpose.   The  same  return  was  made  in  Bnrk's  case,  an  indictment  for 
a  rape,  which  was  tried  before  me  in  Washington  County  Court  in 
the  year  1809,  and  was  brought  up  by  writ  of  error  to  this  Court,  by 
the  present  Attomey-Greneral,  (Luther  Martin,)  who  defended  him 
with  great  zeal  and  ability  in  the  Court  below,  and  it  is  presumed 
looked  well  into  the  subject.    And  so  in  every  criminal  case  removed 
by  writ  of  error,  that  is  to  be  found  among  the  records  of  the  late 
General  Court,  of  which  there  are  many.    The  return  therefore  in 
this  case  has  the  sanction  of  the  same  authority  on  which  a  similar 
tetum  in  a  civil  case  would  rest — ^the  authority  of  a  settled  practice 
for  more  than  an  hundred  years,  with  which  we  are  content  without 
seeking  to  support  it  on  any  other ;  nor  is  it  pretended  that  such  a 
return  would  be  insufficient  in  a  civil  case ;  and  there  is  no  sensible 
difference  between  a  criminal  and  a  civil  case  in  that  respect,  or  any 
sonnd  reason  why  the  return  should  not  be  the  same  in  one  as  in 
the  other.    But  there  is  no  uniform  rule  for  the  return  of  writs  of 
error;  and  if  the  object  of  the  writ,  which  is  that  a  true  and  per- 
fect transcript  of  the  proceedings  shall  be  brought  up,  is  substan- 
tiaDy  gratified,  it  is  all  that  Courts  do  or  need  look  to.    If  a  writ  of 
error  be  brought  in  Parliament  on  a  judgment  in  the  Court  of  King's 
Bench,  the  Chief  Justice  goes  in  person  to  the  House  of  Lords,  with 
the  record  itsell',  and  a  transcript,  which  is  examined  and  left  there, 
and  then  the  record  is  brought  back  again  into  the  King's  Bench. 
2  Tidd^s  Practice,  1092.    In  the  Couit  of  Common  Pleas  the  practice 
is  different.    There  on  a  writ  of  error  returnable  in  the  King's  Bench, 
it  is  usual  for  the  Chief  Justice  to  sign  the  return.    Ibid^  (note.)    But 
that  is  not  absolutely  necessary,  for  the  Court  of  King's  Bench  will 
not  sUiy  the  proceedings  for  want  of  his  signature ;  and  though  the 
writ  of  error  requires  the  record  to  be  sent  sttb  sigiUo^  yet  this  is  never 
practised.    Blackwood  vs.  I'he  South  Sea  Company^  2  Strange^  1063. 
And  if  the  seal  can  be  •  dispensed  with,  why  may  not  the  sig-   qq^ 
natni-e  also!    Since  the  omission  of  either,  is  equally  a  de-  ^^^ 
parture  from  the  mandate  of  the  writ,  and  both  are  dispensed  with 
in  the  case  of  a  writ  of  error  returnable  from  the  Eling's  Bench,  to 
the  House  of  Lords.    Besides,  in  England,  a  writ  of  error  must  be 
directed  to  him,  who  has  the  custody  of  the  record  wherein  any 
judgment  is  given ;  and  for  that  reason  it  is,  that  a  writ  of  error 
brought  on  a  judgment  in  the  Court  of  Common  Pleas,  for  instance, 
is  always  directed  to  the  Chief  Justice  of  that  Court,  who  has  the 
custody  of  the.  record.    But  in  this  State,  though  the  form  of  the 
writ  as  used  in  England,  and  introduced  here  at  a  very  early  period, 
is  still  retained,  yet  the  clerk  of  the  Court  in  which  the  judgment  is 
rendered,  has  a  much  greater  control  over  the  record  than  in  Eng- 
land, and  hence  probably  arose  the  practice,  that  appears  to  have 
prevailed  here  at  least  from  the  year  1713,  for  the  clerk  to  send  up  a 
18  5  H.  &  J. 
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full  transcript  of  the  proceedings  under  his  hand  only,  and  the  seal 
of  the  Court,  with  the  writ  of  error  annexed,  which  sufficiently  grati- 
fies the  object  of  the  writ ;  as  much  so  as  the  practice  in  the  Court 
of  King's  Bench  on  a  writ  of  error  brought  in  Parliament;  and 
affords  as  much  certainty  of  a  full  and  perfect  transcript  of  the  pro- 
ceedings, as  a  return  of  the  writ  under  the  signature  of  the  Chief 
Justice — the  course  usually  pursued  in  the  Court  of  Common  Pleas 
in  relation  to  writs  of  error  returnable  in  the  King's  Bench. 

These  preliminary  questions  being  thus  disix)sed  of,  the  next  pre- 
sented for  consideration,  is  whether  the  facts  stated  in  the  indict- 
ment, amount  to  an  offence  punishable  by  the  laws  of  Maryland. 
This  is  denied  on  the  part  of  the  defendants  in  error,  and  much  re- 
liance is  placed  on  the  Statute  33  Edward  I,  de  compiratorilmSy  on  the 
supposition  that  the  offence  of  conspiracy,  was  originally  created  by 
that  statute ;  or  if  it  was  a  common  law  offence,  that  the  statute 
either  contained  a  definition  of  all  the  conspiracies  that  there  were 
before  indictable  at  common  law,  or  annulled  the  common  law,  and 
rendered  dispunishable  all  conspiracies  but  such  as  it  defines.  And 
if  either  position  be  correct  there  is  an  end  to  this  prosecution, 
since  the  matter  charged  in  the  indictment  is  clearly  not  embraced 
by  the  statute ;  and  if  it  was,  the  statute  being  considered  as  not  in 
force  here,  the  case  would  not  be  helped ;  and  there  would  be  no  law 
in  this  State,  for  the  punishment  of  conspiracies  •  of  any  de- 
•'•'*  scription,  there  being  no  legislative  provision  on  the  subject. 
But  neither  branch  of  the  proposition,  will  on  examination  be  found 
to  be  true.  The  statute  is  in  these  words :  ^^  Conspirators  be  they 
that  do  confeder  or  bind  themselves  by  oath,  covenant,  or  other  alli- 
ance, that  every  of  them  shall  aid  and  bear  the  other  falsely*  and 
maliciously  to  indite,  or  cause  to  indite,  or  falsely  to  move  or  main- 
tain pleas ;  and  also  such  as  cause  children  within  age  to  appeal  men 
of  felony,  whereby  they  are  imprisoned  and  sore  grieved ;  and  such 
gs  retain  men  in  the  country  with  liveries  or  fees  to  maintain  their 
malicious  enterprises ;  and  this  extendeth  as  well  to  the  takers,  as 
to  the  givers.  And  stewards  and  bailiffs  of  great  lords,  which  by 
their  seignory,  office,  or  power,  undertake  to  bear  or  maintain  quar- 
rels, pleas,  or  debates,  that  concern  other  parties  than  such  as  touch 
the  estate  of  their  lords  or  themselves." 

Without  looking  beyond  the  statute  itself,  there  may  be  found 
sufficient  evidence  on  the  face  of  it,  to  show  that  conspiracies  were 
known  to  the  law  before.  "  Conspirators  be  they,"  &c.  Now  why 
should  they  have  been  declared  to  be  conspirators,  who  should  con- 
federate for  any  of  the  purposes  mentioned  in  the  statute,  if  they  « 
were  not  liable  to  punishment  for  such  combinations  f  And  if  they 
were,  it  was  for  the  conspiracy  that  they  were  so  liable  to  be  pun- 
ished :  as  without  the  offence  of  conspiracy,  there  could  have  been  no 
punishable  conspirators.  The  statute  does  not  prohibit  conspiracies 
or  combinations  of   any  kind,  it  does   not  declare  combinations 
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or  conspiracies  of  any  description  to  be  unlawfal,  nor  does  it  impose 
a  penalty,  or  inflict  any  punishment  upon  conspirators.  And  if  com- 
binations for  any  of  the  purposes  mentioned  in  the  statute,  were 
punishable  at  all,  it  could  only  have  been  on  the  ground,  that  both 
the  offence  of  conspiracy  {eo  nomine,)  and  the  punishment,  were 
known  to  the  law  anterior  to  the  enactment  of  the  statute ;  and  that 
the  declaring  those  to  be  conspirators,  who  should  be  engaged  in 
certain  combinations,  subjected  them  to  the  law  of  conspiracy 
as  it  then  existed.  And  it  has  never  been  pretended,  that  the 
combinations  enumerated  in  the  statute  were  not  indictable 
couspiracies.  The  statute,  therefore,  which  had  for  its  object 
the  prevention  of  the  combinations  it  enumerates,  carries  with  it 
internal  evidence,  that  conspiracy  was  an  indictable  offence 
before.  But  the  question  whether  conspiracies  were  indictable 
or  not  at  common  law,  anterior  to  the  Statute  of  33  Edward  I, 
•does  not  depend  alone  upon  the  construction  of  that  statute,  qq- 
In  3  Coke's  Institutes^  143,  and  1  Hawk.  P.  G.  193,  ch.  72,  sec.  ^^^ 
9,  it  is  said,  that  the  viUenotis  iadgment  is  given  by  the  common  law, 
and  not  by  any  statute,  against  those  convicted  of  a  conspiracy. 
Now  this  judgment,  called  the  villenous  judgment,  which  was  known 
only  to  the  common  law,  could  never  have  been  given,  unless  con- 
spiracy was  an  offence  punishable  at  common  law.  In  the  20th  year 
of  the  reign  of  Edward  I,  a  civil  remedy  was  provided  against  con- 
spirators, &c.  by  the  writ  of  conspiracy ;  and  the  statute  28  Edward 
I,  ch.  10,  entitled,  '^The  remedy  against  conspirators,  false  informers 
and  embracers  of  juries,"  mak.es  this  further  provision:  ''In  right  of 
conspirators,  false  informers,  and  evil  procurers  of  dozens,  assises  and 
juries,  the  king  hath  provided  remedy  for  the  plaintiffs  by  writ  out 
of  the  Chancery ;  notwithstanding,  he  willeth  that  his  justices  of  the 
one  bench  and  of  the  other,  and  justices  assigned  to  take  assises, 
when  they  come  into  the  country  to  do  their  office,  shall  upon  every 
plaint  made  unto  them,  award  inquests  thereupon  without  writ,  and 
shall  do  right  unto  the  plaintiffs  without  delay."  It  must  be  the 
provision  in  the  20th  of  Edward  I,  for  the  writ  of  conspiracy,  to 
which  the  first  clause  of  this  statute  has  reference,  as  there  does  not 
appear  to  be  any  other,  and  which  according  to  2  Institutes,  562,  was 
but  in  affirmance  of  the  common  law;  and  these  provisions  for  pri- 
vate remedies  against  conspirators,  clearly  demonstrate  the  existence 
of  the  offence  of  conspiracy.  It  is  equally  clear,  that  the  statute 
does  not  embrace  all  the  ground  covered  by  the  common  law.  Who 
donbt<8,  or  was  it  ever  questioned,  that  a  conspiracy  to  commit  any 
felony  is  an  indictable  offence;  as  to  rob  or  murder,  to  commit  a  rape, 
burglary  or  arson,  &c.  or  a  misdemeanor,  as  to  cheat  by  false  public 
tokens,  &c.?  Indeed  this  has  been  conceded  throughout  the  whole 
of  the  argument  in  this  case,  and  the  ground  mainly  relied  upon,  on 
the  part  of  the  defendants  in  error  is,  that  the  object  of  the  con- 
spiracy charged  in  the  indictment,  is  not  of  itself  an  indictable 
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offence.  Yet  such  cases  of  conspiracy  are  not  made  punishable  by 
any  statute,  and  are  only  indictable  at  common  law;  which  could 
not  be,  if  the  statute  33  Edward  I,  either  furnished  a  definition  of 
all  the  conspiracies  indictable  at  common  law,  or  restricted  and 
QQA  ^^^^^^®*^  *^®  latter,  by  rendering  dispunishable,  all  •  such  as 
•'•'^  it  does  not  define.  The  statute  is  not  prohibitory,  nor  is  the 
existence  of  other  punishable  conspiracies,  than  those  which  it 
enumerates,  at  all  repugnant  to,  or  inconsistent  with  any  of  its  pro- 
visions ;  and  according  to  any  known  rule  of  construction,  the  com- 
mon law  of  conspiracy  such  as  it  was  before,  may  well  stand  together 
with  the  statute;  for  surely  the  merel}'  declaring  one  act  to  be  an 
offence,  which  act  as  well  as  others,  was  so  before  in  contemplation  of 
law,  cannot  render  those  others  dispunishable ;  nor  will  one  act, 
which  in  law  amounts  to  a  particular  offence,  cease  to  be  so,  because 
another  act  is  merely  declared  b^'  statute  (without  any  negative 
words)  to  amount  to  the  same  offence.  The  statute,  therefore,  must 
be  considered  either  as  declaratory  of  the  common  law  only,  so  far 
as  it  goes,  for  the  purpose  of  removing  doubts  and  difiSculties  which 
which  may  have  existed  in  relation  to  the  conspiracies  it  enumerates, 
by  giving  to  them  a  particular  and  definite  description ;  or  as  super- 
adding them  to  other  classes  of  conspiracy  already  known  to  the 
law,  leaving  the  common  law,  in  possession  of  all  the  ground  it  occu- 
pied beyond  the  provisions  of  the  statute.  And  so  it  has  been  uni- 
formly understood  in  England,  from  the  earliest  down  to  the  latest 
decision  that  is  to  be  found  on  the  subject ;  otherwise  the  Judges 
could  not  have  sustained  a  great  proportion  of  the  prosecutions  for 
('X)nspiracy,  with  which  the  books  are  crowded ;  in  some  of  which, 
the  objection,  that  the  matter  charged  was  not  within  the  statute  33 
Edward  I,  was  made  and  overruled,  as  will  be  hereafter  shown.  In 
the  Book  of  Amses,  27  Edward  m,  ch.  44,  it  is  said,  that  ^^  inquiry 
shall  be  made  concerning  conspirators  and  confederates,  who  bind 
themselves  by  oath,  covenant  or  other  agreement,  that  each  will  sup- 
port the  enterprises  of  the  other,  whether  trueorfialse; "  and  in  the 
same  book  we  find  this  notice  of  a  criminal  prosecution :  '^  and  note 
that  two  were  indicted  for  a  confederacy,  each  of  them  to  maintain 
the  other,  whether  the  matter  was  true  or  false ;  and  notwithstand- 
ing, that  nothing  was  alleged  to  have  been  actually  done,  the  parties 
were  jiut  to  answer,  because  it  wa«  a  thing  forbidden  by  law."  If 
this  falls  within  either  of  the  provisions  of  the  statute  33  Edward  I, 
it  can  only  be  that,  which  relates  to  the  moving  and  maintaining 
pleas,  and  that  does  not  embrace  it ;  for  ff  the  indictment  had  been 
^  under  the  statute,  for  a  confederacy  "  falsely  to  move  •  and 
•*•*  •  maintain  pleas,"  which  can  only  have  reference  to  proceedings 
in  Courts  of  justice,  it  is  very  clear  that  the  parties  must  have  been 
acquitted,  h.s  the  conspiracy  was  not  to  do  that  specific  act,  other- 
wise they  might  have  been  punished  for  what  they  did  not  contem- 
plate, since  nothing  being  alleged  to  hav"/  been  done,  non  comtatj 
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that  they  had  any  intention  to  move  and  maintain  pleas  within  the 
;  purview  of  the  statute ;  and  the  intention  enters  into  the  essence  of 

j  every  offence.    The  indictment  however,  was  not  under  the  statute, 

for  either  of  the  specific  acts  mentioned  in  it,  but  at  common  law  for 
!  the  conspiracy,  which  was  considered  per  se  a  substantive  offence, 

DO  act  in  furtherance  of  it  being  alleged,  and  this  after,  and  notwith- 
standing the  statute.  The  position,  that  <^a  confederacy  each  to 
maintain  the  other,  whether  the  matter  be  true  or  false,'^  is  a  common 
law  offence,  is  distinctly  adopted  in  1  Hawk.  190,  P.  C.  e/i.  72,  and  9 
Cok^s  Rep.  (the  PouUerer^s  Case^)  56;  and  the  ))rinciple  of  the  case 
noted  in  the  Book  of  Assises,  to  wit,  that  conspiracies  are  punishable 
at  common  law,  though  nothing  be  put  in  execution,  is  fully  recog- 
nized in  the  Poulierer^s  Casey  in  which  that  book  is  referred  to ;  and 
this  further  principle  also  laid  down,  that  the  law  punishes  the  con- 
spiracy, ^<to  the  end  to  prevent  the  unlawful  act;  "  and  in  the  same 
<»8e,  speaking  of  another.  Article  19,  also  in  the  Book  of  Assises, 
138,  relative  to  combinations  among  merchants  to  regulate  the  price 
of  wool,  it  is  said,  <<  and  in  these  cases,  the  conspiracy  of  confederacy 
(not  the  false  conspiracy  or  confederacy)  is  punishable,  although  the 
conspiracy  or  confederacy  be  not  executed."  Hence  it  is  manifest, 
that  the  ^<  nota  "  at  the  end  of  the  case,  which  seems  to  be  relied  on 
to  show,  that  both  malice  and  falsehood  are  indispensable  ingredients 
of  a  punishable  conspiracy,  and  must  be  united  in  the  same  case, 
was  not  intended  by  Lord  Coke  as  applicable  to  all  confederacies, 
bat  to  such  false  conspiracies  only,  as  are  of  the  character  of  those, 
of  which  he  had  treated  immediately  preceding  the  nota ;  for  he 
does  not  speak  of  the  case  of  a  conspiracy  between  merchants  to  fix 
the  price  of  wool,  as  a  false  conspiracy,  nor  does  either  falsehood  or 
malice,  necessarily  enter  into  such  a  combination.  And  these  com- 
binations among  merchants,  (which  are  not  within  the  Statute  33 
Edward  J,)  were,  and  remained  punishable  at  common  law,  and  were 
not  first  •  made  so  by  the  statute  staple,  27  Edward  III,  ch.  9,  qq^^ 
as  has  been  supposed  in  argument.  That  statute  does  indeed  ^^^ 
prohibit  the  exportation  of  wool  under  a  very  severe  penalty,  but 
neither  creates,  nor  provides  a  punishment  for,  the  offence  by  mer- 
chants, of  combining  to  fix  a  price  beyond  which  they  would  not  go. 
All  that  is  said  in  relation  to  the  purchasing  of  that  article  is,  that 
^^all  merchants,  as  well  subjects  as  foreigners,  may  purchase  wooi- 
folk,  &c.  throughout  the  whole  of  our  kingdom  and  territories,  with- 
out covin  or  collusion  to  lower  the  piice  of  the  said  merchandises,  so 
nevertheless  as  they  bring  them  to  the  staple ; "  from  which  it  would 
seem  that  all  covin  and  collusion  to  lower  the  price  of  merchandise 
was  before  unlawful,  and  that  the  statute  meant  to  leave  the  law  a.s 
it  was.  In  the  Pouliererh  Case,  it  was  clearly  considered  as  an 
offence  at  common  law ;  and  in  4  Blk.  Com.  154,  the  exportation  of. 
wool,  which,  as  has  been  before  observed,  was  prohibited  by  the 
statute  staple,  under  a  very  heavy  penalty,  is  said  to  have  been  for 
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bidden  at  common  law,  but  more  particularly  by  that  statat-e ;  and 
if  that,  which  it  was  the  principal  object  of  the  statute  to  prevent 
and  to  panish,  was  before,  an  offence  at  common  law,  it  may  readily 
be  supposed,  that  no  new  offence  was  intended  to  be  created ;  but 
that  a  conspiracy  to  fix  the  price  of  wool,  was  an  offence  at  common 
law.  Moreover,  the  words  of  the  statute  are  '^  without  covin  or  collu- 
sion to  lower  the  price,"  &c.  and  a  combination  to  ^<  fix  a  price,  be- 
yond which  they  would  not  go,"  might  not  necessarily  be  to 
"lower''  the  price.  On  an  information  against  Breerton,  Townsend 
and  others,  Noy^s  Rep,  103,  for  the  suppression  of  a  will,  to  the  pre- 
judice of  Egerton,  the  relator,  whose  wife  was  thereby  disinherited, 
all  the  defendants  but  one  were  convicted  and  fined.  This  was  a 
case  of  fraud  effected  by  a  confederacy,  and  the  injury  was  to  an  in- 
dividual ;  the  suppression  of  a  will  by  one  was  not  an  indictable 
offence,  though  a  fraud  highly  injurious  to  the  party  affected  by  it. 
It  was  the  confederacy  alone  which  rendered  it  criminal,  and  there- 
fore, the  information  was  against  the  offenders  conjointly.  In  Tim- 
herly  and  Ghilde^  Siderfin^  68,  the  indictment  was  for  a  conspiracy 
to  charge  one  with  being  the  father  of  a  bastard  child  with  intent  to 
extort  money  from  him;  and  on  motion  to  quash  the  indictment,  it 
was  held  by  the  Court  to  be  good.  In  Childe  vs.  North  and  Timherly^ 
^^^  •  1  KehU^  203,  the  indictment  was  for  a  conspiracy  to  deprive 
•'•'^  the  prosecutor  of  his  fame,  and  to  extort  money  from  him, 
by  falsely  charging  him  with  being  the  father  of  a  bastard  child. 
There  was  a  motion  to  quash  the  indictment,  because  the  conspiracy 
as  laid,  was  to  charge  the  prosecutor  with  matter  that  the  Court  had 
no  cognizance  of;  which  was  overruled,  on  the  ground  that  it  might 
be  a  loss  to  the  prosecutor;  and  it  was  held  that  the  conspiracy  was 
punishable,  though  the  Court  had  no  cognizance  of  the  matter  of  it. 
And  in  the  same  case  in  1  Kehle^  254,  it  was  moved  after  verdict  in 
arrest  of  judgment,  that  the  indictment  only  charged  the  parties 
with  a  conspiracy  to  deprive  the  prosecutor  of  his  fame,  and  to 
extort  money  from,  and  not  with  a  conspiracy  to  charge  him  before 
any  tribunal  having  cognizance  of  the  matter  of  bastardy.  But  the 
motion  was  overruled,  and  judgment  rendered  for  the  King,  on  the 
two  grounds  distinctly  taken,  that  it  was  a  conspiracy  for  lucre  and 
gain,  to  charge  and  disgrace  a  man  with  having  a  bastard,  and  that 
the  crime  was  the  conspiracy,  which  whether  it  was  to  defame  or 
disgrace  a  man,  or  to  charge  him  with  heresy,  was  punishable  at 
common  law.  In  Ths  Queen  vs.  Armstrong,  Harrison  and  others^  1 
Ventris,  304,  the  defendants  were  indicted  for  conspiring  to  charge  ^ 
(or  burden)  one  with  the  keeping  of  a  bastard  child,  and  thereby  to 
bring  him  to  disgrace.  After  verdict  thei^  was  a  motion  in  ari'est 
of  judgment,  on  the  ground  that  it  did  not  appear  that  the  party 
was  actually  burdened  with  the  keeping  of  a  child ;  but  on  the  con- 
trary that  it  wa«  alleged  to  be  only  a  pretended  child;  and  also^ 
that  the  party  wa^  not  stated  to  have  been  brought  before  a  justice 
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of  the  peace  on  that  accoant;  bat  only  that  the  defendant  went 
and  affirmed  it  to  himself,  intending  to  obtain  money  from  him, 
that  it  might  be  no  farther  disclosed;  and  that  a  bare  unexecuted 
conspiracy  was  not  a  subject  of  indictment.    The  objection  was 
OTerruled  and  the  parties  were  punished  by  fine.    The  principle  of 
this  case  cannot  well  be  misunderstood.    It  was  a  conspiracy  to 
extort  money  from  an  indiridual,  by  going  to  him,  and  affirming 
that  be  was  the  father  of  a  bastard  child,  with  a  view  of  inducing 
him  to  pay  them  to  say  no  more  about  it.    And  it  was  decided  on 
the  ground  (expressly  taken  by  the  Court)  that  it  was  a  contrivance 
by  conspiracy,  to  defame  the  person,  and  chett  him  of  his  money, 
•  which  was  an  indictable  crime  of  a  very  heinous  nature.  ^Mg^ 
In  The  Queen  vs.  Beat  and  others^  2  Ld.  Raym.  1167,  the  in-  •'^W 
dictmeut  was  for  a  conspiracy,  falsely  to  charge  the  prosecutor  with 
being  the  father  of  a  bastard  child,  with  which  one  Elizabeth  Carter 
was  pretended  to  be  encient,  in  order  to  defraud  him  of  his  money, 
and  destroy  his  reputation.    On  demurrer  it  was  among  other  things 
objected  to  the  indictment,  that  it  was  not  alleged  that  the  child 
was  likely  to  become  chargeable  to  the  parish,  and  that  it  did  not 
appear,  that  the  prosecutor  was  by  the  accusation  put  in  danger  of 
being  subjected  to  any  penalty;  but  that  it  amounted  only  to  a 
charge,  that  the  defendants  conspired  to  tell  the  prosecutor  that  he 
was  the  father  of  the  child  the  woman  was  big  with,  and  that  a  bare 
conspiracy  to  do  an  ill  act,  was  not  indictable.    But  the  demurrer 
was  overruled,  on  the  principle  broadly  laid  down  by  the  Court,  that 
the  defendants  being  charged  at  least  with  a  conspiracy,  to  charge 
the  prosecutor  with  ibmication,  though  that  was  only  a  spiritual 
defamation,  yet  the  conspiracy  wa«  the  gist  of  the  indictment,  and 
was  a  temporal  offence,  and  punishable  as  such.     The  King  vs.  Kin- 
iiersly  dt  Moore,  1  Strange,  193,  was  a  case  of  conspiracy  to  extort 
money  from  Lord  Sunderland,  by  charging  him  with  an  attempt  to 
commit  sodomy  with  one  of  the  defendants.    It  was  not  charged  as 
a  conspira<;y  to  accuse  him  in  a  course  of  justice,  but  only  in  pais. 
The  object  was  to  extort  money,  by  means  of  a  verbal  slander,  for 
which  the  party  injured  had  his  civil  remedy,  and  the  mere  verbal 
slander  by  one  only,  would  not  have  been  indictable.    And  in  The 
King  y^.  Martham  Bryan^  2  Strange,  866,  the  Court  in  speaking  with 
reference  to  The  King  vs.  Armstrong  &  Harrison,  say  "there  the 
conspiracy  was  the  crime;  and  an  indictment  will  lie  for  that,  though 
it  be  to  do  a  lawful  act."    In  this  class  of  conspiracies,  the  meditated 
end  was  not  accomplished  in  either  of  the  cases.    The  object  in  each 
was  to  defame  and  extort  money  from  an  individual;  and  the  in- 
direct or  wrongful  means,  by  which  that  object  was  intended  to  be 
effected,  was  verbal  slander — a  combination  to  do  that,  which  if 
actually  done  by  one  alone,  would  not  be  the  subject  of  an  indict- 
ment; for  if  one  verbally  defames  another,  or  extorts  money  from 
him,  not  under  color  of  office,  it  is  not  an  indictable  offence.    The 
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conspiracy  therefore  for  a  cx)rrupt  purpose,  was  the  offence  for  which 
^  i  *^®y  *  were  pauished ;  and  there  is  no  pretence  for  supposing, 
^^'^  as  has  been  urged  in  argument,  that  the  prosecutions  in  the 
bastardy  cases  were  sustained  on  the  ground,  that  the  conspirators 
contemplated  an  abuse  of  judicial  authority,  b^'  falsely  accusing,  or 
causing  the  parties  to  be  accused,  of  having  bastard  children,  beibre 
justices  of  the  peace  having  cognizance  of  such  matters.  A  con- 
spiracy of  that  character,  would  there  is  no  doubt  have  been  an  in- 
dictable offence,  having  for  its  object,  the  subjecting  the  party 
accused,  to  the  provisions  of  the  statutes  in  relation  to  bastardy. 
But  that  is  not  the  nature  of  the  conspiracy  charged  in  either  of 
the  cases  referred  to.  In  every  case  the  defendants  were  indicted 
for  a  conspiracy  to  defame  and  extort  money  from  the  prosecutor, 
by  charging  him  with  being  the  father  of  a  bastard  child,  not  before 
justices  of  the  peace,  but  the  charge  is  laid  as  having  been  made  tit 
pais ;  and  in  Th^  King  vs.  Timberly  &  North,  one  of  the  objections  to 
the  indictment  was,  that  it  did  not  lay  the  conspiracy  to  be,  to 
charge  the  prosecutor  before  any  that  had  jurisdiction  of  the  matter; 
and  in  The  Queen  vs.  Armstrong^  Harrison  and  others,  the  same  objec- 
tion was  raised,  and  also,  that  the  defendants  only  went  and  affirmed 
it  to  the  prosecutor  himself;  and  so  in  The  Queen  vs.  Best  and  others, 
which  with  the  exception  also  taken  in  The  King  vs.  Timberly  tt* 
North,  that  it  was  not  within  the  Statute  33  Edward  I,  was  dis- 
regarded by  the  Judges.  ^^  Every  indictment  must  contain  a  certain 
description  of  the  crime  of  which  the  defendant  is  accused,  and  a 
statement  of  the  facts  by  which  it  is  constituted,  so  as  to  identify 
the  accusation,  lest  the  grand  jury  should  find  a  bill  for  one  offence, 
and  the  party  be  put  upon  his  trial  for  another,  without  any  author- 
ity." 1  Chitty^s  Criminal  Law,  169.  And  ^Hhe  charge  must  be 
sufficiently  explicit  to  explain  itsell^  for  no  latitude  of  int-ention  can 
be  allowed,  to  include  any  thing  more  than  is  expressed." — Ibid,  172. 
The  King  vs.  WfieaUy,  2  Burr,  1127.  And  the  accused  is  put  upon 
his  trial  only  for  that,  with  which  he  is  charged,  and  against  which 
alone  he  is  called  on  to  defend  himself.  The  prosecutions  therefore 
in  the  cases  referred  to,  could  not  have  been  supported  on  the  ground, 
that  the  defendants  contemplated  an  abuse  of  judicial  power,  by 
falsely  accusing  the  prosecutors  before  justices  of  the  peace;  for  no 
matter  what  they  contemplated,  that  was  not  what  they  were 
charged  with,  and  if  they  were  •  only  punishable  on  that 
ground,  as  the  Judges  could  not  by  intendment,  have  supplied 
what  was  not  expressed,  the  indictments  must  have  been  quashed, 
or  the  judgments  arrested  foi  want  of  sufficient  matter  in  law, 
(which  was  brought  fully  under  the  consideration  of  the  Courts,) 
otherwise  it  would  have  been,  to  punish  the  defendants  for  what 
they  were  not  convicted  oi*,  for  they  could  only  have  been  convicted 
of  what  Wiis  alleged  against  them  in  the  indictments.  And  thus 
the  singular  picture  would  have  been  exhibited  in  criminal  jurispru- 
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denoe,  of  men  convicted  of  what  was  no  offence  in  law,  and  pun- 
ished for  what  they  were  neither  convicted  nor  accused  of,  and  for 
any  thing  appearing  might  never  have  contemplated ;  but  such  a 
stain  is  not  to  be  found  on  any  page  of  J  udicial  history.  These  remarks 
eqaally  apply  to  the  case  of  The  King  vs.  Kimiersly  dt  Moore;  and  it 
is  Dot  possible  that  in  either  of  the  cases,  the  Judges  went  on  the 
ground,  that  the  defendants  had  accused,  or  meditated  the  accusa- 
tion of  the  prosecutor  before  those  who  had  jurisdiction  of  the 
matter;  on  the  contrary  the  idea  is  expressly  negatived  by  the  pro- 
ceedings themselves.  The  absence  of  the  allegation  was  urged  in 
each  case,  as  an  objection  to  the  indictment,  and  the  Court  decided, 
not  that  it  might  be  inferred  from  what  was  alleged,  but  that  it  was 
not  necessary,  and  that  the  conspiracy  alone  to  defame  and  extort 
moDey  from  an  individual,  without  any  abuse,  or  meditated  abuse  of 
judicial  power,  was  per  se  an  indictable  offence  at  common  law.  If 
they  had  not  stated  the  grounds  on  which  they  acted,  then  indeed 
any  legal  principle  that  could  be  extracted  from  the  cases,  might,  in 
support  of  the  decisions,  properly  be  assumed  as  the  ground  on 
which  they  were  given.  But  the  ground  that  is  here  attempted  to 
be  assumed,  as  that  on  which  the  conspirators  were  punishable,  is 
not  only  different  from  that,  on  which  the  Judges  expressly  place 
their  decisions,  but  is  an  illegal  ground,  and  one  on  which  the  indict- 
ments could  not  have  been  supiK>rted.  Illegal,  not  because  a  con- 
spiracy to  accuse  a  man  of  being  the  father  of  a  bastard  child,  or 
of  an  attempt  to  commit  sodomy,  before  those  who  had  cognizance 
of  soch  matters,  was  not  an  indictable  offence,  but  because  it  was, 
what  was  not  charged  in  the  indictments,  and  could  not  legally 
be  inferred  from  what  was  expressed.  To  say  therefore,  that  those 
conspiracies  were  indictable,  or  that  the  prosecutions  were  sustained 
*  only  on  the  ground,  that  the  conspirators  meditated  the  abuse  ^  ^ 
of  judicial  power,  by  falsely  accusing  the  prosecutors  before  a  •*'*«' 
tribunal  having  cognizance  of  such  ofienc^es,  would  be  to  ovei*tum 
altogether  the  authority  of  the  cases,  which  has  not  been  attempted  ; 
on  the  contrary  their  authority  seems  to  be  admitted,  and  their 
application  only  to  the  case  under  consideration  is  resisted,  on  the 
hypothesis,  that  they  were  decided  on  grounds  not  appearing  in  the 
indictments,  and  entirely  different  from  those  on  which  the  Judges 
professed  to  act.  But  the  fallacy  of  the  argument  becomes  obvious, 
wheu  it  is  seen,  that  without  a  violation  of  the  principle,  that  '<  every 
indictment  must  contain  a  certain  description  of  the  crime  of  which 
the  defendant  is  accused,  and  a  statement  of  the  facts  by  which  it 
is  constituted,"  the  indictments  in  those  cases  could  not  have  been 
sustained  upon  the  grounds  on  which  the  decisions  are  attempted  to 
be  placed.  Those  cases  therefore  must  stand  or  fall  on  the  grounds 
upon  which  they  are  |>Iaced  b^-  the  Judges  who  decided  them,  not 
the  reasoning  of  the  Judges,  but  the  principles  on  which  their  deci- 
ftions  are  made  to  rest.     The  King  vs.  Parsons  and  others^  1  Blk.  Rep, 
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392,  was  a  conspiracy  to  take  away  the  character  of  au  individaal, 
and  a<)cu9e  bim  of  murder,  by  means  of  a  mere  phantom,  which 
could  have  no  reality — pretended  communications  with  a  ghost ;  and 
the  actual  fact  of  conspiring,  was  left  to  the  jury  to  be  collected 
from  all  the  circumstances.  The  only  object  of  the  conspiracy  in 
that  case,  was  to  injure  the  man's  reputation.  And  in  lite  King  vs. 
Rispal^  1  Blk.  Rep.  368,  3  Burr.  1320,  which  was  a  prosecution  for  a 
conspiracy  to  extort  money  from  an  individual,  by  charging  him 
generally  with  having  taken  a  quantity  of  human  hair  out  of  a  bag; 
on  the  objection  being  raised  to  the  indictment,  that  the  defendants 
were  not  charged  with  having  conspired  to  fix  any  crime  on  the 
party,  but  only  generally  with  taking  the  hair,  which  might  be  law- 
ful, it  was  said  by  Lord  Mansfield,  the  other  Judges  concurring,  ^<  the 
crime  laid,  is  an  unlawful  conspiracy;  this,  whether  it  be  to  charge 
a  man  with  criminal  acts,  or  such  only  as  may  affect  his  reputation, 
is  fully  sufficient."  That  case,  if  received  as  authority,  settles  this 
principle,  that  a  conspiracy  to  defraud  another  by  verbal  scandal  is 
equally  indictable,  whether  it  be  to  charge  the  party  with  a  crime, 
or  only  to  injure  his  standing  in  society,  and  is  a  full  answer  to  the 
^MM  argument  •  that  the  principle  of  the  cases  last  referred  to,  is 
^^^  not  applicable  to  this,  because  they  are  of  conspiracies  to  fix  pun- 
ishable offences  upon  the  parties.  In  The  King  vs.  Skirretf  and  o^Aers, 
1  Siderfin^  312,  the  defendants  were  prosecuted  for  reading  a  release 
to  an  illiterate  man,  in  other  words  than  those  in  which  it  was  writ- 
ten, by  which  he  was  induced  to  sign  it.  It  does  not  appear  by  the 
short  report  of  the  cafie,  what  the  form  of  the  indictment  was,  bat 
iis  it  was  against  them  conjointly,  they  must  have  been  charged 
either  with  conspiracy  or  combination.  The  fraud  was  practise<l 
upon  an  individual,  and  if  it  had  been  perpetrated  by  one  only, 
would  not  have  been  an  indictable  cheat.  It  was  the  combination 
therefore  alone  which  made  it  criminal,  and  that  too  is  a  case  not 
within  the  Statute  33  Edward  I.  In  The  Queen  vs.  Mackariy  and 
Fordenbourgh^  2  Ld.  Ra/ym.  1179,  2  EasVs  C.  L.  823,  the  defendants 
were  conjointly  indicted,  for  falsely  and  deceitfully  bargaining  and 
exchanging  with  another,  a  quantity  of  pretended  wine,  alleging  it 
to  be  good  new  Lisbon  wine,  for  a  certain  quantity  of  hats,  which 
were  exchanged  and  delivered  by  the  party  practised  upon,  on  the 
faith  of  their  false  representations,  when  in  fact  the  pretended  Lisbon 
wine,  was  not  Lisbon  wine.  The  indictment  in  this  case  was  not 
under  the  Statute  33  Henry  VIII,  ch.  1,  which  prohibits  cheating  by 
"  means  of  false  privy  tokens,  and  counterfeit  letters  in  other  men's 
names ; "  nor  the  Statute  30  Geo.  II,  ch.  24,  which  provides,  under 
heavy  penalties,  against  cheating  by  "  false  pretences,"  (and  which 
was  passed  long  afterwards,)  but  was  for  a  cheat  at  common  law, 
and  though  it  did  not  charge  the  defendants  with  a  conspiracy  eo 
nomine^  yet  it  charged,  that  they  together  did  the  act  imputed  to 
them ;  and  as  there  were  no  false  public  tokens,  which  were  neces- 
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sary  at  common  law,  to  ooDstitate  a  cheat  effected  by  one,  an  indicta- 
ble offenoe,  it  was  the  combination  alone  on  which  the  prosecation 
could  have  been  sustained.    A  cheat  perpetrated  by  the  use  of  false 
public  tokens,  snch  as  false  weights  and  measures,  is  an  indictable 
crime  at  common  law,  only  because  they  are  means  calculated  to 
deceive,  and  are  such,  as  common  care  and  prudence  are  not  sufficient 
to  gaard  against ;  and  so  as  ordinary  care  and  prudence  are  no  safe- 
guard  against  the  machinations  of  conspirators,  cheats  effected  by  con- 
spiracy are  punishable  at  common  law,  for  ^^p€tri  ratione  eadem  est  lex?'^ 
•And  in  The  KingY%.  Wheatly^  2  Burr.  1127,  cheats  effected 
•  by  conspiracy,  are  expressly  placed  on  the  same  footing  with  «'*^ 
cheats  effected  by  false  weights  and  measures.    In  The  Queen  vs. 
Orbellj  6  Mod.  42,  the  indictment  was  for  a  combination  to  cheat  one 
J.  S.  of  his  money,  by  getting  him  to  bet  a  certain  sum  on  a  foot 
race,  and  prevailing  on  the  party  to  run  booty ;  and  the  Court  sus- 
tained the  indictment  on  the  ground  as  they  said,  that  '^  being  a 
cheat,  though  it  was  private  in  the  particular,  yet  it  was  public  in 
its  consequence.''    That  was  a  case  emphatically  of  individual  injury, 
and  as  little  connected  with  any  public  concernment,  as  any  private 
transaction  could  well  be,  and  it  was  the  combination  alone  on  which 
the  prosecution  rested ;  for  such  a  cheat  practised  by  one  was  clearly 
not  an  indictable  offence.    In  The  King  vs.  Edwards  and  othersj  8 
Mod.  320,  the  parties  were  indicted  for  giving  money  to  a  man,  to 
marry  a  poor  helpless  woman  who  was  an  inhabitant  of  the  parish  of 
B.  and  incapable  of  marriage,  on  purpose  to  gain  a  settlement  for 
her  in  the  parish  of  A.  where  the  man  was  settled.    In  that  case 
there  was  a  motion  to  quash  the  indictment,  on  the  ground  that  it 
was  not  unlawful  to  marry  a  woman  and  give  her  a  portion.    But  the 
object  of  the  conspiracy,  being  to  impose  a  pauper  on  a  parish  to 
which  she  did  not  belong,  it  was  held  by  the  Court  to  be  an  indicta- 
ble offence  at  common  law ;  for  that  a  bare  conspiracy  to  do  a  lawful 
act  to  an  unlawful  end,  was  a  crime,  though  no  act  should  be  done  in 
consequence  thereof.    The  conspirators  certainly  meditated  a  fraud 
on  the  inhabitants  of  a  particular  parish,  by  burdening  them  with 
the  support'  of  a  pauper  belonging  to  a  different  parish,  and  so  far 
perhaps  it  may  be  viewed  as  a  case  of  contemplated  private  fraud, 
as  the  inhabitants  of  a  parish  are  not  the  community  at  large.    But 
whether  the  principle  laid  down  by  the  Court,  was  on  the  point  of 
meditated  individual  injury  or  violation  of  public  police,  does  not 
appear  from  the  report  of  the  case.    In  3  Chitty  on  Criminal  Law,  it 
is  treated  as  a  conspiracy  to  violate  public  police ;  but  the  principle 
equally  applies  to  both.    In  The  King  vs.  Cope  and  others,  1  Strange^ 
144,  the  prosecution  was  for  a  conspiracy  to  ruin  the  trade  of  the 
prosecutor,  who  was  a  card  maker  to  the  King,  by  bribing  his  ap- 
prentices to  put  grease  into  the  paste,  by  which  the  cards  were 
spoiled.    The  putting  grease  into  the  paste,  and  thereby  spoiling  the 
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^^  _   •  cards,  if  done  by  one,  would  have  been  no  crime  in  law,  but 
•''*®  a  private  injury,  for  which  the  party  would  have  been  left  to 
his  civil  remedy ;  and  it  was  the  conspiracy  alotie  which  constituted 
the  offence.    And  in  The  King  vs.  Eccles^  1  Leaches  Crown  Cases,  274, 
the  indictment  was  for  a  conspiracy,  by  wrongful  and  indirect  means, 
to  impoverish  one  Booth,  a  tailor,  and  to  deprive  and  hinder  him 
from  followiog  and  exercising  his  trade.    In  the  first  count  in  the 
indictment,  the  object  of  the  conspirators  was  alleged  to  have  been 
accomplistied,  and  in  the  second  count   the  conspiracy  only  was 
charged.    It  was  not  denied  that  the  couspirac^^  was  an  indictable 
offence,  and  the  only  objection  on  the  part  of  the  defendant  was* 
that  the  acts  done  to  impoverish  Booth,  ought  to  have  been  set  out 
in  the  iudictment.    But  it  was  decided  by  the  whole  Court,  that  it 
was  sufficient  to  allege  the  conspiracy  and  the  object  of  it,  the  illegal 
combination  being  the  gist  of  the  offence ;  and  that  it  was  not  ne- 
cessary to  state  the  means,  by  which  the  intended  mischief  was 
effected ;  lor  that  the  offence  did  not  consist  in  doing  the  acts  by 
which  the  end  was  accomplished,  (for  they  might  be  perfectly  indif- 
ferent,) but  in  the  conspiring  with  a  view  to  effect  the  intended  mis- 
chief by  any  means ;  and  by  BuUer,  Justice,  that  <^  the  means  were 
only  matters  of  evidence  to  prove  the  charge,  and  not  the  criime 
itself."    It  has  been  contended,  that  these  last  cases  were  conspira- 
cies to  injure  public  trade;  the  distinguished  Judges  before  whom 
they  were  tried  have  not  said  so,  nor  could  they  have  so  considered 
them.    They  were  not  so  laid  in  the  indictments,  but  were  distinctly 
cases  in  which  the  meditated  injuries  were  levelled  against  particu- 
lar individuals,  unconnected  with  any  matter  of  public  concernment 
and  do  not  fall  within  the  principles  of  any  of  the  enumerated 
offences  against  public  trade,  which  are  offences  committed  by  tra- 
ders or  dealers  themselves,  such  as  cheating,  forestalling,  regrating, 
&c.    So  in  The  King  vs.  Leigh  and  others^  {Macklin^s  Case,)  2  Made- 
linh  Life,  217,  in  which  it  was  held,  that  an  indictment  would  lie  for 
a  conspiracy  to  impoverish  an  actor,  by  driving  or  hissing  him  off 
the  stage ;  and  in  Clifford  vs.  Brandon,  2  Campb.  358,  it  was  said   by 
Sir  James  Mansfield,  that  ^^  though  the  audience  had  a  right  to 
express  by  applause  or  hisses  their  sensations    at  the    moment, 
yet    if  a  body  of   men   were   to  go  to  the  theatre,  •  with 
•*"*•    a  settled  intention  of  hissing  an  actor,  or  even  of  damn- 
ing a  piece,  there  could    be  no    doubt    that    such  a    deliberate 
preconcerted  scheme  would  amount  to  a  conspiracy,  and  that  the 
persons  concerned  in  it  might  be  brought  to  punishment.^    There 
the  preconcerted  scheme  alone,  the  unexecuted  conspiracy,  was  held 
to  be  indictable;    but  if  put  into  execution,  according  to  circum- 
stances, it  would  be  a  riot.    In  The  King  vs.  Robinson  and  Taylor,  1 
Ijcach^s  Crown  Cases,  37,  the  defendants  were  indicted  for  a  con- 
spiracy to  raise  a  specious  title  in  Mary  Eobiiison  to  the  estate  of 
Kicbard  Holland,  by  marrying  Taylor,  under  the  assumed  name  of 
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Kichard  Holland.  The  only  evidence  in  the  ease  was  of  the  marriage, 
and  that  she  lived  with  Holland  as  a  kind  of  servant.  It  was  dis- 
tinctly admitted,  that  a  conspiracy  to  do  an  injury  to  the  person  or 
estate  of  another  was  an  indictable  offence,  and  so  held  by  the 
Court,  Willes,  Foster  and  Reynolds,  presiding;  and  it  wa«  also  ruled, 
there  being  no  positive  proof  of  an  intention  to  injure  Holland,  that 
it  was  not  necessary  to  prove  any  direct  or  immediate  injury,  or  even 
to  show  any  specific  overt  act  of  conspiracy,  but  that  it  was  the  pro- 
vince of  the  jury  to  collect  from  all  the  circumstances  of  the  case, 
whether  there  was  not  an  intention- or  design  in  the  parties  to  do  a 
future  injury  to  Holland.  And  that  case  would  seem  to  cover  all  the 
ground  necessary  to  support  this  prosecation.  The  conspiracy  was 
levelled  at  the  property  or  estate  of  another,  and  the  object  was  to 
defraud  an  individual,  but  the  act  by  which  the  fraud  was  intended 
to  be  accomplished,  (a  marriage  under  an  assumed  name,)  was  not  in 
itself  unlawful.  It  has  been  ingeniously  argued  here,  but  not  ven- 
tured on  by  those  who  conducted  the  defence  of  Kobinson  and  Tay- 
lor, that  they  meditated  a  perversion  of  the  course  of  justice,  as  her 
right  to  Holland's  estate  could  only  have  been  established  by  judicial 
proceedings.  It  was  not  so  charged  in  the  indictment,  and  without 
it,  the  prosecution  must  have  failed,  if  it  had  been  deemed  at  all  ne- 
cessary to  constitute  the  offence;  for  '<no  latitude  of  intention  can 
be  allowed  to  include  anything  more  than  is  expressed  in  an  indict- 
ment," as  has  been  before  bbseiTed  on  the  authority  of  Lord  Mans- 
field, in  the  case  of  The  KingYS.  Wheatly^  2  Burr.  1127,  and  1  Chittjfs 
Criminal  LaWj  172.  In  The  King  vs.  Laraj  6  T.  R.  565,  it  was  ad- 
mitted by  counsel  in  argument,  that  a  fraud  •  on  an  individual 
by  conspiracy  was  indictable,  and  the  doctrine  laid  down  by  3"*® 
the  Judges  in  The  King  vs.  Wheatly^  was  fully  recognized  and  adopted 
by  Lord  Kenyon ;  that  is,  that  a  cheat  effected  by  a  consi>iracy,  was 
an  indictable  offence.  The  case  of  Th^  King  vs.  Berenger^  3  Maule  d: 
Selwyn^  68,  as  it  is  understood  by  the  Court,  is  a  very  strong  one. 
The  indictment  was  for  a  conspiracy  by  false  rumors  to  raise  the 
price  of  the  public  government  funds,  with  intent  to  injure  such  of 
the  King's  subjects  as  should  purchase  on  a  particular  day.  It  was 
broadly  admitted  in  argument,  that  if  the  indictment  had  stated, 
^^  that  the  defendants  conspired  to  raise  the  price  of  the  funds  in 
order  to  cheat  or  prejudice  particular  individuals  by  name,  or  to 
benefit  themselves  at  their  expense,  or  that  the  public  were  con- 
cerned in  the  purchases  of  that  day,  and  the  defendants  conspired, 
&c.  to  the  prejudice  of  the  public,  it  would  have  exhibited  a  com- 
plete offence."  But  it  was  contended,  that  the  allegation,  that  it 
was  with  intent  to  injure  "such  of  the  King's  subjects  sus  should  pur- 
chase on  that  day,"  was  too  general,  and  for  that  reason  only,  the 
indictment  was  objected  to.  But  the  objection  was  overruled  by  the 
Court,  not  on  the  ground,  as  supposed  in  argument,  that  to  consti- 
tute an  indictable  conspiracy,  it  should  be  levelled  either  at  the  pub- 
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lie  in  its  aggregate  eapacity,  or  at  a  class  or  portion  of  the  subjects, 
as  distinguished  from  an  individual,  and  that  the  case  fell  within 
one  of  those  classes  of  conspiracies ;  for  it  was  treated  throughout 
as  perfectly  clear,  that  if  it  had  been  laid  with  intent  to  preju- 
dice or  defraud  either  the  public,  or  an  individual  or  individuals,  by 
name,  it  would  have  been  good;  and  the  only  difficulty  on  that  part 
of  the  case  was,  whether,  being  laid  with  intent  to  injure  those  who 
miig;ht  become  purchasers,  and  not  either  an  individual  by  name,  or 
the  public  in  its  aggregate  capacity,  the  generality  of  the  charge  did 
not  vitiate  the  indictment.  But  they  sustained  the  indictment  ex 
necessitate  rei  on  the  ground,  that  as  it  was  impossible  the  defend- 
ants could  have  known  who  would  be  the  purchasers  on  that  day, 
the  charge  could  not  have  been  more  specific.  And  though  it 
was  conceded,  that  to  raise  or  lower  the  price  of  the  public 
funds,'  was  not  per  se  a  crime,  yet  it  wa«  held  to  be  an  offence 
for  a  number  of  persons  to  conspire  to  raise  them  by  false  rumors; 
and  that  the  crime  was  not  in  raising  the  funds,  but  in  the  act  of 
conspiracy  and  combination'  to  do  so,  and  would  be  complete,  though 
*  it  should  not  be  pursued  to  its  consequences.  It  was  clearly 
•'*•'  therefore  on  the  point  of  individual  injury  that  the  Court 
went.  And  so  in  The  King  vs.  Gill  db  Henry^  2  Barnwell  df  Alderson, 
204,  the  defendants  were  indicted  and  convicted  of  a  conspiracy  by 
divers  false  pretences,  and  subtle  means  and  devices,  to  cheat  several 
individuals  by  name.  The  prosecution  in  that  case  could  not  have 
been  sustained,  on  the  ground,  as  has  been  supposed,  that  it  was 
for  a  conspinujy  to  commit  an  offence,  indictable  of  itself  under  the 
Statute  30  Grcorge  II,  against  cheating  by  false  pretences;  for  it  is 
well  settled,  that  in  an  indictment  framed  upon  that  statute,  it  is 
not  enough  to  allege  generally,  that  the  cheat  was  effected  by  divers 
false  pretences,  &c.  but  the  particular  false  pretences  must  be  stated, 
that  the  party  may  know  against  what  he  is  to  defend  himself,  and 
that  the  Court  may  see  that  there  is  an  indictable  offence  charged, 
as  there  are  some  pretences  which  are  not  within  the  statute.  2  T.  R, 
580 ;  Easfs  Crown  Law,  837.  So  in  an  indictment  at  common  law 
for  cheating  by  false  public  tokens,  and  so  also  in  an  indictment  on 
the  Statute  33  Henry  VIII,  against  cheating  by  false  privy  tokens, 
&c.  3  Chilly* s  Criminal  Law,  999 ;  2  Strange,  1127.  If  then  the  con- 
spiracy in  that  case  was  only  indictable,  because  it  was  to  commit 
the  statutory  offence  of  cheating  by  false  pretences,  as  they  would 
form  the  principal  ingredient  of  the  offence,  it  would  have  been 
necessary  to  set  out  the  particular  false  pretences  by  which  the  cheat 
was  intended  to  be  effected,  in  order  to  show  that  it  was  the  statu- 
tory offence  which  the  conspirators  intended  to  commit— on  the 
acknowledged  principle,  that  every  indictment  must  contain  a  cer- 
tain description  of  the  crime  of  which  the  defendant  is  accused,  and 
a  statement  of  the  facts  by  which  it  is  constituted.  But  it  was 
there  ruled   by  the  Court,  that  when  several  persons  have  once 
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agreed  to  cheat  a  particular  individual  of  his  money,  although  they 
may  not  at  the  time  have  fixed  on  any  particular  means  for  that 
puipose,  the  offence  of  conRpiracy  is  complete,  and  that  it  was  suffi- 
cient to  state  the  conspiracy  and  the  object  of  it  in  the  indictment, 
without  setting  out  the  means  by  which  it  was  intended  to  be  accom- 
plished ;  and  per  Lord  Mansfield,  in  the  case  of  The  King  vs.  Eceles, 
"  they  may  be  perfectly  indifferent."  It  is  evident  therefore  that 
the  indictment  was  not  supported  on  the  ground,  •  that  it  ^ 
was  a  conspiracy  to  commit  an  indictable  offence;  for  if  it  ^^^ 
had  not  been  for  a  conspiracy  to  cheat,  but  against  an  individual, 
for  the  actual  commission  of  the  offence,  it  would  have  been  bad  for 
the  generality  of  the  allegation;  and  the  principles  of  that  case 
embrace  every  thing  that  is  necessary  to  the  support  of  the  indict- 
ment against  these  defendants.  The  case  of  The  Kifig  vs.  Mawhry 
and  others^  6  T.  R.  619,  was  a  conspu*acy  to  pervert  the  (^urse  of 
justice,  which  is  of  itself  an  indictable  offence.  That  case  has  no 
other  bearing  on  the  present,  than  as  it  shows  that  all  indictable 
conspiracies  are  not*  embraced  by  the;  Statute  33  Edward  I,  but  that 
at  common  law  a  conspiracy  to  do  any  thing  which  the  law  forbids 
is  indictable.  In  The  King  vs.  The  Journeymen  Tailors  of  Cambridge^ 
8  Mod,  10,  recognized  in  The  King  vs.  Mawhry  and  others^  6  T.  R, 
636,  the  defendants  were  indicted  at  common  law,  and  not  on  the 
Statute  of  George,  for  a  conspiracy  to  raise  their  wages;  and  it  was 
held,  that  the  conspiracy  was  indictable  at  common  law,  though  it 
would  have  been  lawful  for  either  of  them  to  raise  his  wages  if  he 
could.  So  in  The  King  vs.  Delaval,  3  Burr.  1434,  which  was  a  con- 
spiracy to  place  a  girl  by  her  own  consent  in  the  hands  of  Delaval 
for  the  purpose  of  prostitution.  The  act  of  seduction  was  not  of 
itself  an  indictable  offence,  but  it  was  the  end,  the  immoral  object  of 
the  conspiracy,  which  gave  it  its  ciiminal  character.  And  the  case 
of  The  King  vs.  Lord  Grey^  is  of  a  similar  description.  In  1  Hcewk. 
P.  0. 190,  ch,  72,  it  is  said,  ^<  there  can  be  no  doubt,  that  all  combina- 
tions whatsoever,  wrongfully  to  prejudice  a  third  person,  are  highly 
criminal  at  common  law."  This  is  literally  adopted  and  transcribed 
int»  1  Burn's  Justice^  378,  and  3  Wilsonh  Works^  118.  Chiity  in  his 
3  Vol.  on  Criminal  LaWj  1139,  says,  ^4n  a  word  all  confederacies 
wrongfully  to  prejudice  another,  are  misdemeanors  at  common  law, 
whether  the  intention  is  to  injure  bis  property,  his  person  or  his 
character,"  and  in  4  Blk,  Com.  137,  ( Christianas  note  4,)  "  every  con- 
federacy to  injm^e  individuals,  or  to  do  acts  which  are  unlawful,  or 
prejudicial  to  the  community,  is  a  conspiracy."  The  concurring 
testimony  of  these  writers,  that,  all  conspiracies  wrongfully  to  injure 
a  third  person  are  indictable  offences,  is  not  lightly  to  be  received, 
though  the  positions  laid  down  are  not  assumed  as  full  and  definite 
descriptions  of  the  crime  of  conspiracy ;  yet  they  go  quite 
•  far  enough  for  all  the  purposes  of  this  prosecution.  Indeed  •'^1 
the  four  first  were  only  treating  of  conspiracies  levelled  against 
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individuals.  And  such  is  the  character  of  conspiracy,  so  ramified  ir 
it  in  its  nature,  the  object  and  tendency  of  it  being  that,  from  which 
it  derives  its  criminahty,  that  it  would  be  exceedingly  difDcult  to 
give  a  single  specific  definition  of  the  offence.  But  by  a  course  of 
decisions  running  through  a  space  of  more  than  four  hundred  years, 
from  the  reign  of  Edward  III,  to  the  59  of  George  III,  without  a 
single  conflicting  adjudication,  these  points  are  clearly  settled : — 

1st.  That  the  offence  of  conspiracy  is  of  common  law  origin,  and 
not  restricted  or  abridged  by  the  Statute  33  Edward  I. 

2d.  That  a  conspiracy,  to  do  any  act  that  is  criminal  per  se^  is  an 
indictable  offence  at  common  law,  for  which  it  can  scarcely  be  neces- 
sary to  offer  any  authority. 

3d.  That  an  indictment  will  lie  at  common  law — 1st.  For  a  con- 
spiracy to  do  an  act  not  illegal,  nor  punishable  if  done  by  an  indi- 
vidual, but  immoral  only — as  in  The  King  vs.  Lord  Orey  and  others^ 
and  the  case  of  Sir  Francis  Blake  Delaval.  2d.  For  a  conspiracy  to 
do  an  act  neither  illegal  nor  immoral  in  an  individual,  but  to  effect 
a  purpose,  which  has  a  tendency  to  prejudice  the  public — aa  in  The 
King  vs.  The  Journeymen  Tailors  of  Cambridge^  for  a  conspiracy  to 
raise  their  wages,  either  of  whom  might  legally  have  done  so,  and 
The  King  vs.  Edwards  and  others.  3d.  For  a  conspiracy  to  extort 
money  from  another,  or  to  injure  his  reputation  by  means  not  indicta- 
ble if  practised  by  an  individual,  as  by  verbal  defamation,  and  that, 
whether  it  be  to  charge  him  with  an  indictable  offence  or  not — as  in 
I'imberly  and  Childe;  Childe  vs.  North  &  IHmberly;  The  Queen  vs. 
Armstrong  J  Harrison  and  others  ;  The  Queen  vs.  Best  and  others;  The 
King  vs.  Kiwnersly  dt  Moore ;  llie  Queen  vs.  Martham  Brian ;  The 
King  vs.  Parsons  and  others^  and  The  King  vs.  Rispal.  4th.  For  a 
conspiracy  to  cheat  and  defraud  a  third  person,  accomplished  by 
means  of  an  act  which  would  not  in  law  amount  to  an  indictable 
cheat,  if  effected  by  an  individual — as  in  Breerton  <&  Toumsend  ;  The 
King  vs.  Skirrett  and  others;  llie  Queen  vs.  Macarty  db  Fordenbourgh ; 
The  Queen  vs.  Orhell ;  The  King  vs.  Wheatly^  and  The  King  vs.  Lara. 
5th.  For  a  malicious  conspiracy,  to  impoverish  or  ruin  a  third  person 
in  his  •  trade  or  profession — as  in  The  King  vs.  Cope  and 
•'^'^  others;  The  King  vs.  Kccles ;  The  King  vs.  Leigh  and  others^ 
{Macklih's  Case,)  and  the  case  of  Clifford  vs.  Brandon.  6th.  For  a 
conspiracy  to  defraud  a  third  person  by  means  of  an  act  not  per  se 
unlawful,  and  though  no  person  be  thereby  injured — as  in  The  King 
vs.  BoMnson  tfc  Taylor;  The  King  vs.  Berenger  and  others,  and  T*<? 
King  vs.  Edicards  and  others.  7th.  For  a  bare  conspiracy  to  cheat 
or  defraud  a  third  person,  though  the  means  of  effecting  it  should 
not  be  determined  on  at  the  time — as  in  llie  King  vs.  Qill  d-  Henry. 
8th.  That  a  conspiracy  is  a  substantive  offence  and  punishable  at 
common  law,  though  nothing  be  done  in  execution  of  it — ^as  in  the 
Book  of  Assises,  ch.  44;  the  Poulterer^ s  Case ;  llie  King  vs.  Edwards 
and  others ;  The  King  vs.  Eccles ;  The  King  vs.  Berenger  and  others., 
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and  The  King  vs.  OiU  iSk  Henry;  and  all  the  aathorities  that  the  con- 
spinM^j  is  the  gist  of  the  offence.  And  9th.  That  in  a  prosecution 
for  a  conspiracy,  it  is  sufficient  to  state  in  the  indictment,  the  con- 
spiracy and  the  object  of  it;  and  that  the  means  by  which  it  was 
intended  to  be  accomplished  need  not  be  set  out,  being  only  matters 
of  evidence  to  prove  the  charge,  and  not  the  crime  itself,  and  may 
be  perfectly  indifferent — as  in  The  King  vs.  EccleSj  and  Tfie  King  vs. 
m  (£  Henry. 

From  all  which  it  results,  that  every  conspiracy  to  do  an  unlawful 
act,  or  to  do  a  lawful  act  for  an  illegal,  fraudulent,  malicious  or  cor- 
nipt  purpose,  or  for  a  purpose  which  has  a  tendency  to  prejudice  the 
public  in  general,  is  at  common  law  an  indictable  offence,  though 
nothing  be  done  in  execution  of  it,  and  no  matter  by  what  means 
the  conspiracy  was  intended  to  be  effected ;  which  may  be  perfectly 
indifferent,  and  makes  np  ingredient  of  the  crime,  and  therefore 
need  not  be  stated  in  the  indictment.  In  1  Tremaine^s  P.  C.  82,  33, 
there  is  an  information  against  Turner  and  others^  for  a  conspiracy 
to  destroy  the  reputation  of  one  George  Greeny  an4  falsely  to  charge 
him  with  adultery  with  the  wife  of  one  of  the  conspirators,  for  the 
parpose  of  extorting  money  from  him.  In  86,  against  Record  and 
ifthers,  for  a  cheat  practised  on  L<idy  Dorothea  Seymour^  in  prevail- 
ing on  her  by  means  of  a  falsehood  to  advance  large  sums  of  money 
to  them.  In  91,  against  Wilcox  and  others,  for  cheating  by  conspi- 
racy one  John  DuUon  of  a  quantity  of  cloth,  under  pretence  of  buying 
*  them.  In  94,  against  Taydler  and  others,  for  a  cheat  by  con-  q^q 
apiracy,  in  drawing  an  absolute  conveyance  to  themselves  of  «'^«* 
the  estates  of  two  women,  and  persuading  them  to  execute  it,  pre- 
tending it  was  only  in  trust  for  the  women,  &c.  And  in  97,  against 
AJUbone  and  others  for  cheating  by  conspiracy  one  Hilliardj  in  obtain- 
ing divers  bonds  from  him  for  the  payment  of  money«to  themselves 
and  others,  as  a  consideration  for  procuring  a  marriage  between  him 
and  an  indigent  woman,  whom  they  represented  as  being  rich.  In 
neither  of  those  cases,  could  an  indictment  have  been  sustained  for 
the  same  injury  practiced  by  an  individual,  without  the  aid  of  con- 
.  spiracy  or  combination ;  and  as  Tremaine  gives  the  terms,  the  reigns, 
and  the  names  of  the  respective  parties,  there  can  be  little  doubt, 
that  they  are  precedents  of  informations  in  adjudicated  cases,  and 
that  they  were  held  to  be  good ;  and  that  they  go  far  to  show  how 
the  common  law  was  understood  in  England  in  the  reigns  of  Charles 
and  James  II.  And  the  law  of  conspiracy,  as  settled  by  the  uniform 
tenor  of  the  decisions  of  the  Courts  in  England,  has  been  recognized 
and  adopted  as  the  common  law,  by  the  Courts  of  several  of  the 
sister  States ;  as  in  The  Commonwealth  vs.  Ward  and  others,  1  Mass. 
Rep.  473 ;  The  Commonwealth  vs.  Judd  and  others,  2  Mass.  Rep.  329 ; 
and  The  Commonicealth  vs.  Tibbitts  dc  Tibbitts,  Ibid,  536 ;  and  the 
cages  of  The  Jouf*neymen  Cordwainers  in  Xew  York  and  Pennsyl- 
vania; and  also  in  a  similar  case  in  this  State,  by  the  Court  of  Oyer 
19  5  H.  &  J. 
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and  Terminer,  &c.  for  Baltimore  County,  which  has  it*  is  believed 
been  entirely  acquiesced  in.    In  2  Basils  C,  L.  title  C/teat— cheats  by 
conspiracy  are  treated  of,  as  being  on  the  same  footing  with  cheats 
effected  by  the  use  of  false  public  tokens,  as  false  weights  and  mea- 
sures.    Chitty  in  his  3  vol.  title  Conspiracy,  alter  speaking  of  indict- 
able conspiracies  levelled  at  individuals,  says,  ^^  but  the  object  of. 
conspiracy,  is  not  confined  to  an  immediate  wrong  to  particular  indi- 
viduals, it  may  be  to  injure  public  trade,  to  affect  public  health,  to 
violate  public  police,  to  insult  public  justice,  or  to  do  any  act  in  itself 
illegal."    Thus  taking  a  clear  distinction  between  indictable  combi- 
nations to  injure  individuals,  and  such  as  have  for  their  object  an 
injury  to  the  public  at  large,  or  the  commission  of  acts  which  are  in 
themselves  illegal.    And  in  page  1140  he  says,  ^^  that  to  constitute  a 
^mM    conspiracy,  *  it  is  not  necessary  that  the  act  intended  should 
^^^  be  in  itself  illegal,  or  even  immoral ;  that  it  should  affect  the 
public  at  large;   or  that  it  should  be  accomplished  by  false  pre- 
tences."   Conspiracies  are  odious  in  law,  and  are  always  taken  m€Ua 
parte,  and  properly.    In  The  King  vs.  Rispal,  it  was  said  by  Lord 
Mansfield  in  delivering  the  opinion  of  the  Court,  that  '^  they  tended 
to  a  breach  of  the  peace,  as  much  as  cheats  or  libels."    That  is  the 
only  reason  assigned  in  the  books  why  libels  are  punishable  by  in- 
dictment ;  and  whether  they  have  in  fact  a  more  direct  tendency  to 
a  breach  of  the  peace,  than  verbal  slanders,  which  are  not  per  se  so 
punishable,  it  is  now  too  late  to  inquire — ^the  law  is  settled,  whether 
the  reason  be  good  or  bad.    There  is  however  a  greater  malignity  of 
spirit  displayed,  and  a  deeper  and  more  lasting  mischief  contem- 
plated by  a  deliberately  written  libel,  than  by  a  mere  verbal  slander, 
which  is  often  repented  of  almost  as  soon  as  it  is  uttered.    Libels 
therefore  furnish  evidence  of  a  disposition,  more  dangerous  to  the 
social  order,  than  verbal  slanders,  against  the  effect  of  which,  the 
law  has  interposed  itself,  as  a  necessary  safeguard.    So  at  common 
law,  a  cheat  effected  by  false  public  tokens,  as  ^  false  weights  and 
measures,"  is  punished  criminaliter,  not  because  the  party  cheated  is 
more  injured  in  that  way,  than  by  a  mere  private  cheat  accomplished 
by  an  individual  in  any  other  manner,  which  is  not  indictable ;  but 
because  it  is  that,  against  which  ordinary  care  and  prudence  are  not 
sufficient  to  guard,  and  the  use  of  which  evinces  a  disposition  to 
practice  upon  the  whole  community.    And  for  the  same  reason  fraud- 
ulent, false  or  malicious  conspiracies,  to  cheat  or  otherwise  injure  a 
third  person,  are  indictable  offences ;  for  that  ordinary  care  and  pm- 
^  dence,  which  would  be  a  sufficient  guard  against  the  evil  designs  of 
an  individual,  furnish  no  protection  against  the  machinations  of  a 
band  of  conspirators.     The  King  vs.  Turner  and  others,  13  Easfs  Rep. 
228,  has  been  much  relied  upon  by  the  counsel  for  the  defendants  in 
error,  but  the  case  itself  is  not  at  all  in  hostility  with  this  principle, 
or  with  any  of  the  adjudications  to  which  we  have  had  occasion  to 
advert.    It  was  an  agreement  only,  (in  the  words  of  Lord  Ellen- 
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borongh  by  whom  it  was  decided,)  '^to  go  and  sport  upon  another's 
groand; "  not  tinctured  either  with  malice,  falsehood  or  fraad.  And 
au  agreement  *  to  commit  a  civil  trespass,  (for  every  uuauthor-  q.  • 
ized  entry  upon  the  possessions  of  another,  though  it  only  be  ^^^ 
for  the  purpose  of  innooent  amusement,  is  in  law  a  trespass)  may  not 
acix>rding  to  circumstances,  amount  to  an  indictable  oifence.  But 
fraud,  falsehood  and  malice,  strike  at  the  very  root  of  the  social 
order,  as  the  well  being  of  a  community  greatly  depends  on  the 
hoDesty,  truth,  and  properly  resrulated  passions  of  those  who  com- 
pose it;  and  therefore  it  is  necessary  that  the  law  should  punish 
them  whenever  they  assume  a  shape,  against  the  effect  of  which  or- 
dinary care  and  prudence  are  not  sufficient  to  guard. 

There  is  nothing  in  the  objection  that  to  punish  a  conspiracy 
where  the  end  is  not  accomplished,  would  be  to  punish  a  mere  unexe- 
cnted  intention.  It  is  not  the  bare  intention  that  the  law  punishes, 
bat  the  act  of  conspiring,  which  is  made  a  substantive  oti'ence,  by 
the  nature  of  the  object  intended  to  be  effected.  And  in  that  re- 
spect, conspiracies  are  analogous  to  unlawful  assemblies.  An  unlaw- 
ful assembly,  is  the  assembling  of  three  or  more  together  to  do  an 
unlawful  act,  as  to  pull  down  enclosures;  and  departing  without  doing 
it,  or  making  any  motion  towards  it.  In  that  case  it  is  not  the  bare 
Qoexecuted  intention  which  the  law  punishes,  but  it  is  the  act  of 
jneeting,  connected  with  the  object  of  that  meeting,  which  oonsti- 
tates  the  offence ;  and  for  that  act  of  meeting  alone,  though  it  should 
be  to  do,  what  if  actually  done  by  one,  (as  the  pulling  down  of  an- 
other's enclosures,)  would  be  but  a  civil  trespass,  the  parties  are 
liable  to  be  punished  by  fine  and  imprisonment.  And  why  should 
the  law  favor  the  act  of  conspiring  together,  falsely  to  injure  the 
reputation  of  .another,  maliciously  to  ruin  him  in  his  occupation,  or 
fraudulently  to  cheat  him  of  his  property,  (no  matter  by  what 
means,)  and  yet  punish  the  act  of  meeting  together  to  pull  down 
another's  fence,  without  making  any  motion  towards  it  f 

Bat  it  is  contended,  that  if  our  ancestors  brought  with  them  the 
common  law  of  the  mother  country,  or  any  part  of  it,  it  was  the 
common  law  so  far  only  as  it  had  been  established  by  judicial  prece- 
dents, at  the  time  of  their  emigration,  and  not  as  it  has  since  been 
expanded  in  England  by  judicial  decisions.  That  our  ancestors  did 
bring  with  them  the  laws  of  the  mother  country,  so  far  at  least  as 
they  *  were  applicable  to  their  situation,  and  the  condition  of  q.^ 
an  infant  colony,  cannot  be  seriously  questioned.  The  rule  ^^^ 
that  '^  in  conquered  or  ceded  countries  that  have  laws  of  their  own, 
those  laws  continue  in  force,  until  actually  altered,"  &c.  is  for  the 
benefit  and  convenience  of  the  conquered,  who  submit  to  the  govern- 
ment of  the  conquerors,  or  in  the  case  of  cession,  for  the  benefit  of 
the  people,  who  by  treaty  subpiit  to  the  government  of  those  to 
whom  their  country  is  ceded,  and  was  not  applicable  to  the  condi- 
tion of  our  ancestors,  as  the  Indians  did  not  submit  to  their  govern- 
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ment,  but  withdrew  themselves  from  the  territory  they  acquired. 
They  were  therefore  in  the  predicament  of  a  people  discovering  and 
planting  an  uninhabited  country ;  and  as  they  brought  with  them 
all  the  rights  and  privileges  of  native  Englishmen,  they  consequently 
brought  with  them  also,  a^  their  birthright,  all  the  laws  of  England^ 
which  were  necessary  to  the  preservation  and  protection  of  those 
rights  and  privileges.  And  it  would  be  difficult  to  show,  that  the 
law  of  conspiracy  was  not,  at  the  time  of  their  emigration,  quite  as 
necessarv  to  them  here  in  their  new  and  colonial  condition  as  it  was 
in  England,  unless  it  can  also  be  shown,  that  there  was  less  neces- 
sity here,  than  there,  for  the  preservation  of  life,  liberty,  reputation 
and  property,  or  protection  against  falsehood,  malice  and  fraud. 
If  then  they  did  bring  with  them  the  common  law  of  conspiracy, 
which  is  assumed  as  undeniable,  (though  it  may  have  existed  poten- 
tially only,)  they  brought  it  as  it  is  now  settled  and  known  in  England ; 
for  what  it  is  now,  it  was  then,  if  any  reliance  can  be  had  on  ancient 
authorities;  and  it  is  to  judicial  decisions,  that  we  are  to  look,  not 
for  the  common  law  itself,  which  is  no  where  to  be  found,  but  for 
the  evidences  of  it.  It  appears,  as  has  been  seen  by  a'  note  of  a  case 
in  the  Book  of  Amzes^  27  Edward  III,  that  an  indictment  was  sus- 
tained at  common  law  for  a  conspiracy,  though  nothing  was  done  in 
execution  of  it.  The  same  principle  is  recognized  and  adopted  in  9 
CoJce^s  Rep.  56,  (The  Foulterer^s  Case,)  in  its  fullest  extent;  and  that 
is  the  great  principle  running  through  the  cases  so  much  objected  to 
in  argument,  that  conspiracies  are  substantive  punisha))le  offences, 
though  they  be  not  executed ;  and  the  rest,  that  it  is  sufficient  to 
stat<e  in  the  indictment  the  conspiracy  and  the  object  of  it,  that  the 
^ -^  means  by  which  it  was  intended  *  to  be  effected,  are  but  mat- 
^^  •  ters  of  evidence  to  prove  the  charge,  and  no  part  of  the  crime 
itself,  and  may  be  perfectly  indifferent,  and  need  not  therefore  be 
set  out,  are  but  consequences.  And  in  the  case  of  Breerton  and  Town- 
send,  Noy^s  Rep.  103,  (12  James  I,)  an  indictment  was  held  to  lie,  as 
has  been  seen,  for  a  conspiracy  to  defraud  another  by  means  of  an 
act,  which  if  it  bad  been  effected  by  an  individual,  would  not  have 
been  indictable.  The  case  in  Noy,  in  which  the  parties  were  pan- 
ished  by  fine,  also  shows,  that  the  villenous  judgment  was  not  given 
in  all  cases  of  conspiracy,  but  that  there  were  at  common  law,  differ- 
ent degrees  of  punishment,  and  consequently  of  crime ;  and  in  1 
Hawk.  P.  C.  193,  ch.  72,  8.  9,  it  is  said,  that  it  has  never  been  settled 
to  be  the  proper  judgment  upon  any  conviction  of  conspiracy,  except 
such  as  threatened  the  life  of  the  party,  which  obviatos  any  argu- 
ment drawn  from  the  villenous  judgment,  against  there  being  any 
other  conspiracies  at  common  law  than  those  enumerated  in  the 
Statute  33  Edward  I.  These  cases  were  before  the  colonization,  the 
charter  being  in  the  eighth  year  of  the  reign  of  Charles  I,  and  they 
furnish  the  leading  principles  of  the  doctrine  of  conspiracy,  of  which 
the  subsequent  decisions  are  but  practical  applications,  and  must  be 
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leceiTed  as  expositions  of  the  law  as  it  before  existed,  and  not  as 
creating  a  new  law,  or  altering  the  old  one,  which  could  only  be  done 
by  legislative  enactment;  and  cannot  be  assimilated  to  occasional 
alterations,  or  changes  in  the  practice  of  Coorts,  in  relation  to  the 
forms  of  proceeding,  which  are  only  creatures  of  Courts,  and  often 
go  on  mere  fiction.  And  it  is  a  mistake  to  suppose,  that  they  are 
expansions  of  the  common  law,  which  is  a  system  of  principles  not 
capable  of  expansion,  but  always  existing,  and  attaching  to  what- 
i  ever  particular  matter  or  circumstances  may  arise  and  come  within 

tke  one  or  the  other  of  them ;  not  that  this  or  that  combination,  is 
by  the  common  law  in  terms  declared  to  be  an  indictable  conspiracy, 
bat  that  it  falls  within  those  principles  of  the  common  law,  which 
have  for  their  object  the  preservation  of  the  social  order,  in  the  pun- 
ishing such  combinations  as  are  calculated  to  threaten  its  well  being. 
Precedents  therefore  do  not  constitute  the  common  law,  but  serve 
only  to  iUuatrate  principles.  And  if  there  were  no  other  ad^judica- 
tions  on  the  subject  to  be  found,  the  *  judicial  decisions  since  qsa 
the  colonization,  furnish  conclusive  evidence,  not  only  of  what  ^^^ 
is  now  understood  to  be  the  law  of  conspiracy  in  England,  so  far  as 
those  decisions  go,  but  of  what  were  always  the  principles  on  which 
that  law  rests.  And  if  the  political  connexion  between  this  and  the 
mother  country  had  never  been  dissolved,  the  expression  of  a  doubts 
would  not  now  be  hazarded  on  the  question,  whether  the  same  law 
was  in  force  here.  And  unlike  a  positive  or  statute  law,  the  occasion 
or  necessity  for  which  may  long  since  have  passed  away,  if  there  has 
been  no  necessity  before,  for  instituting  a  prosecution  for  conspiracy, 
no  argument  can  be  drawn  from  the  non-user;  for  resting  on  princi- 
ptes  which  cannot  become  obsolete,  it  has  always  potentially  existed, 
to  be  applied  as  occasion  should  arise.  If  there  had  never  been  in 
Maryland,  since  the  original  settlement  of  the  colony  by  our  ancestors, 
a  prosecution  for  murder,  arson,  assault  and  battery,  libel,  with  many 
other  common  law  offences,  and  consequently  no  judicial  adoption  of 
either  of  those  branches  of  the  common  law,  could  it  therefore  be 
contended,  that  there  was  now  no  law  in  the  State  for  the  punish- 
ment of  such  offences  f  The  third  section  of  the  Bill  of  Bights, 
which  declares  ''  that  the  inhabitants  of  Maryland  are  entitled  to 
the  common  law  of  England,  and  the  trial  by  jury  according  to  the 
cou^  of  that  law,  and  to  the  benefit  of  such  of  the  English  statutes, 
as  existed  at  the  time  of  their  first  emigration,  and  which  by  expe- 
rience have  been  found  applicable  to  their  local  and  other  circum- 
stances, and  of  such  others  as  have  been  since  made  in  England  or 
Great  Britain,  and  have  been  introduced,  used  and  practised  by  the 
Courts  of  law  or  equity,''  has  no  reference  to  adjudications  in  England 
anterior  to  the  colonization,  or  to  judicial  adoptions  here,  of  any  part 
of  the  common  law,  during  the  continuance  of  the  colonial  govern- 
ment, but  to  the  common  law  in  mass,  as  it  existed  here,  either 
potentially,  or  practially,  and  as  it  prevailed  in  England  at  the  time, 


294        THE  STATE  vs.  BUCHAKAN  ET  AI..—5  H.  &  J. 

except  such  portions  of  it  as  are  iDconsistent  with  the  spirit  of  that 
instrament,  and  the  nature  of  our  new  political  institutions.  And 
surely  it  cannot  be  inconsistent  with,  or  repugnant  to  the  spirit  and 
principles  of  republican  institutions,  whose  strength  lies  in  the  rirtne 
and  int<egrity  of  the  citizen,  to  correct  the  morals  and  protect  the 
reputation,  rights  and  property  of  individuals,  by  punishing  corrupt 
Q«to  *  combinations,  fasely  to  rob  another  of  his  reputation,  mali- 
oolf  ciously  to  ruin  him  in  his  business,  or  fraudulently  to  cheat 
him  of  his  property.  If  it  is,  the  law  of  libel,  and  for  punishing 
cheats  effected  by  false  public  tokens,  should  jalso  be  rejected ;  for 
the  one  is  not  more  inconsistent  with  the  personal  liberty  of  the  citi- 
zen than  the  other,  or  at  all  more  necessary  to  the  preserN'^ation  of 
the  social  order,  and  they  all  rest  upon  the  same  principle.  And  that 
clause  in  the  third  section  of  the  Bill  of  Bights,  which  declares  the 
inhabitants  of  Maryland  to  be  entitled  to  the  benefit  of  such  British 
statutes  made  since  the  emigration,  as  had  been  introduced,  used 
and  practised  by  the  Courts  of  law  or  equity,  and  thus  virtually 
inhibits  the  use  of  all  such  as  had  not  been  so  introduced,  furnishes 
a  clear  exposition  of  the  whole  section,  and  shows,  that  it  was  not 
the  intention  of  the  f'ramers  of  that  instrument  to  exclude  any  part 
of  the  common  law,  merely  because  it  had  not  been  introduced  and 
used  in  the  Courts  here,  and  strongly  implies,  that  there  wer^  por- 
tions of  that  valuable  system  which  had  not  been  actually  practised 
upon.  And  the  judicial  proceedings  of  our  Courts  furnish  no  evi- 
dence of  any  prosecution  before  the  revolution,  for  a  cheat  effected  by 
false  public  tokens ;  and  yet  it  is  not  pretended,  that  from  the  non- 
user,  it  is  not  now  an  indictable  offence. 

It  is  not  necessary,  as  has  been  contended  on  the  part  of  the  de- 
fendants in  error,  that  every  one  should  in  fact  know  what  the  law 
is,  before  he  can  be  punished  for  what  the  law  forbids.  Such  a  doc- 
trine would  be  fraught  with  the  most  mischievous  consequences  to 
society  :  it  is  enough  that  the  offence  was  known  to  the  law  before, 
and  if  it  be  malum  in  se,  there  is  an  inward  monitor,  always  present 
to  warn,  ad\ise  and  instruct.  Nor  is  it  any  argument  against  the 
law  of  conspiracy,  as  contended  for  on  the  part  of  the  prosecution, 
tliat  under  the  English  decisions,  the  act  of  conspiring  is  not  re- 
quired to  be  proved  by  positive  testimony,  but  may  be  inferred  by 
the  jury  from  all  the  circumstances  of  the  cases.  It  has  nothing  to 
do  with  the  question  of  what  is,  or  is  not  an  indictable  conspiracy ; 
and  if  it  be  an  objection  at  all,  it  is  one  that  arises  upon  the  law  of 
evidence,  and  is  equally  applicable  to  every  description  of  conspiracy. 
But  we  cannot  perceive  what  there  is  in  it  to  quarrel  with.  It  is  not 
confined  to  the  offence  of  conspiracy — murder,  which  reaches 
ooU  •  ^jjg  \i(q  Qj^  ^|jg  offender,  and  various  other  crimes,  may  l>e 

proved  by  circumstantial  evidence ;  and  there  does  not  seem  to  be 
any  thing  in  the  crime  of  conspiracy,  that  should  exempt  it  from  being 
proved  by  the  same  species  of  evidence.    On  the  contrary,  as  con- 
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spiracies  from  their  very  nature,  are  usually  entered  into  in  secret, 
and  are  consequently  difficult  to  be  reached  by  positive  testimony, 
it  would  appear  to  be  peculiarly  necessary  and  proper  to  permit  them 
to  be  inferred  from  circumstances,  otherwise  the  most  dangerous  and 
injurious  conspiracies  would  often  go  unpunished. 

I  have  endeavored  to  avoid  bringing  any  thing  into  this  case, 
which  does  not  strictly  belong  to  it,  or  assuming  any  principle  that 
is  not  well  settled.  The  indictment  has  two  counts,  the  first  charges 
the  defendants  with  an  executed  conspiracy,  falsely,  fraudulently 
and  unlawfully,  by  wrongful  and  indirect  means,  to  cheat,  deiraud 
and  impoverish  The  President,  Directors  and  Company  of  the  Bank 
of  the  United  States ;  and  the  second,  charges  them  with  a  con- 
spiracy only,  falsely,  fraudulently,  and  unlawfully,  by  wrongful  and 
indirect  means,  to  cheat,  defraud  and  impoverish  The  President, 
Directors  and  Company  of  the  Bank  of  the  United  States.  James 
A.  Buchanan,  one  of  the  defendants,  was  the  president  of  the  office 
of  discount  and  deposit  of  the  mother  bank,  duly  established  in 
Baltimore ;  James  W.  M'Culloh,  another  of  the  defendants,  was  the 
cashier  of  that  office,  and  G^rge  Williams,  the  other  defendant, 
was  a  director  of  the  mother  bank  in  the  City  of  Philadelphia;  and 
it  has  been  contended,  that  as  an  improper  use,  or  embezzlement  of 
the  funds  of  the  bank,  by  either  the  president  or  cashier  of  the 
office,  would  in  law  be  only  a  breach  of  trust,  a  combination  to  effect 
the  same  purpose  cannot  amount  to  an  indictable  offence.  But  how- 
ever ingeniously  urged,  there  does  not  appear  to  be  any  thing  in 
the  argument,  when  stripped  of  the  dazzling  attire  in  which  it  was 
clothed.  Seeing,  as  has  been  shown,  that  to  constitute  an  indicta- 
ble conspiracy,  it  is  not  necessary  that  the  act  conspired  to  be  done, 
should,  if  effected  by  an  individual,  be  such,  as  would  jper  se  amount 
to  an  indictable  offence.  It  seems  therefore  to  be  perfectly  clear, 
both  on  principle  and  authority,  that  the  matter  charged  in  each 
count  in  the  indictment,  constitutes  a  punishable  conspiracy  at  com- 
mon law,  and  that  that  portion  of  the  common  law  is  in  force  in  this 
State. 

•  The  only  question  remaining  to  be  examined,  that  is,  q^^ 
whether  under  the  Constitution  and  laws  of  the  United  States,  •*"* 
the  County  Court  of  Harford  had  jurisdiction  of  the  offence  in  this 
particular  case,  (the  Bank  of  the  United  States  being  chartered  by 
an  Act  of  Congress,)  requires  but  little  to  be  said,  and  will  be  disposed 
of  in  a  few  words.  A  conspiracy  to  cheat  or  defraud  the  bank,  is 
not  declared  to  be  an  offence  against  the  United  States  by  any  Act  of 
Congress,  and  in  the  case  of  J%e  United  States  vs.  Hudson  <&  Good- 
wiuj  7  Cranch,  32,  it  was  decided  by  the  Supreme  Court,  that  the 
Courts  of  the  United  States  had  no  common  law  jurisdiction  in 
criminal  cases.  The  authority  of  which  case  is  recognized  in  the 
case  of  The  United  States  vs.  Coolldge  and  others^  1  Wheaton^  415,  and 
until  it  shall  be  overruled  by  the  same  tribunal,  the  principle  must 
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be  considered  as  settled.  The  matter  therefore  charged  in  the  iD> 
dictment  is  uot  an  offence  against  the  United  States,  nor  cognizable 
in  any  of  their  Courts;  but  a  common  law  offence  against  the  State 
of  Maryland — ^the  Act  of  Congress  creating  the  bank,  and  the  estab- 
lishment of  the  office  of  discount  and  deposit  in  the  City  of  Balti^ 
more  within  the  territorial  jurisdiction  of  the  State,  furnishing  only 
the  occasion  for  the  offence,  by  bringing  into  existence  the  thing, 
upon  which  the  fraud  is  charged  to  have  been  committed.  And  as 
the  previously  vested  jurisdiction  of  the  State,  cannot  be  supposed 
to  be  taken  away,  by  the  mere  potential  right  of  Congress  (suppoe- 
ing  it  to  exist)  to  make  a  conspiracy  to  cheat  the  bank,  an  offence 
against  the  United  States,  and  to  give  exclusive  jurisdiction  thereof 
to  the  United  States  Courts,  without  any  exercise  of  that  right,  the 
original  common  law  jurisdiction  of  the  Courts  of  the  State,  in  rela- 
tion to  this  subject,  remains  as  it  was  before  the  adoption  of  the 
Federal  Constitution,  and  will  so  continue  to  remain,  until  that  right 
shall  be  exercised  by  Congress  to  its  exclusion.  Whether  a  concur- 
rent jurisdiction  would  be  denied  to  the  Courts  of  the  State,  if  Con- 
gress had  in  fact  vested  jurisdiction  of  this  matter  in  the  Courts  of 
the  United  States,  it  is  not  now  necessary  to  inquire,  the  exclu- 
sive jurisdiction  being  in  the  Courts  of  the  State.  It  will  be 
time  enough  to  examine  that  question  when  it  shall  be  regularly 
presented  to  us. 

It  has  been  urged  on  the  part  of  the  deiendants  in  error,  as  an 
QAO  ^^J^**^*^  ^  *^^  juiiddiction  of  the  Courts  of  the  •  State,  in 
^^"^  such  a  casQ  as  this,  that  the  principle  would  be  dangerous  to 
the  well  being  of  the  bank,  as  it  might  lead  to  the  passing  of  laws 
by  the  State  Legislature,  calculated  to  destroy  the  institution,  under 
pretence  of  protecting  its  interests.  It  may  be  admitted,  that  the 
Legislature  of  the  State  has  no  right  to  pass  laws  calculated  to  con- 
trol or  impede  the  operations  of  the  bank.  But  it  is  difficult  to 
imagine,  how  a  general  power  in  the  judicial  tribunals  of  the  State, 
to  punish  an  offence  against  the  State,  can  be  considered  as  an  un- 
constitutional interference  with  the  concerns  of  the  Bank  of  the 
United  States,  or  as  in  any  manner  endangering  its  security,  only 
because  its  officers  happened  to  be  the  objects  of  the  prosecution, 
and  the  offence  is  charged  to  be,  to  the  prejudice  of  that  institu- 
tion ;  which  for  the  purpose  of  the  prosecution  is  considered  as  an 
individual. 

Chase,  C.  J.  (a)  In  this  case  four  questions  have  been  submitted 
to  the  Court  for  their  consideration — 

1.  Whether  the  State  hais  the  right  to  issue  a  writ  of  error  in  this 
case! 

(a)  Owing  to  indispoBition  the  Chief  Judge  did  not  attend  when  the 
opinion  of  the  Court  was  delivered  in  this  case. 
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2.  Whether  the  record  has  been  legally  and  properly  transmitted ! 

3.  Whether  the  Court  has  jurisdiction  over  this  case  f 

i  4.  Whether  the  facts  charged  in  the  indictment  constitute  the 

I  offeooe  of  conspiracy  at  the  common  law  ? 

1.  As  to  the  first.  This  is  a  question  which  arises  on  demurrer 
t6  the  indictment,  and  is  solely  and  exclusively  a  question  for  the 
Court  to  decide  on  the  legal  sufficiency  of  the  indictment. 

If  the  facts  charged  constitute  the  crime  of  conspiracy  nt  the  com- 
mou  law,  it  a  misdemeanor,  and  is  punishable  by  fine  and  imprison- 
ment. Supposing,  for  argument  sake,  the  Court  below  had  determined 
the  indictment  was  sufficient,  and  the  olt'euce  a  conspiracy  at  the  com- 
i  mon  law,  there  cannot  be  a  question  but  that  the  defendants  would 

have  had  a  right  to  a  writ  of  error,  to  have  the  judgment  of  the 
Court  below  reviewed,  and  the  law  settled.  Where  the  offence  is  a 
misdemeanor,  it  is  the  right  of  the  party  to  have  a  writ  of  error  ex 
dMio  jfutiUa — the  allowance  of  the  Attorney-General  in  England  is 
a  matter  of  course,  and  never  refused.  In  this  State  the  allowance 
of  the  Attorney-General  is  not  necessary,  and  never  applied  for. 
What  good  reason  can  be  assigned  why  the  State  should  not  have 
*  a  writ  of  error!  The  right  ought  to  be  reciprocal,  at  least  qaq 
iu  the  case  of  a  misdemeanor.  In  the  Marquis  of  Winchester's  •^"•^ 
Casey  reported  in  Sir  WilMam  Janes  and  Croke  Charles^  the  right  of 
the  King  to  a  writ  of  error  was  not  questioned.  The  right  of  the 
party  accused  to  bring  a  writ  of  error  was  taken  away  by  the  words 
of  the  statute  of  James  I,  ch.  3^  but  the  right  of  the  King  re- 
mained— ^the  King  not  being  named  in  the  statute.  The  offence 
charged,  was  recusancy  and  a  misdemeanor,  which  subjected  the 
party  to  a  fine.  This  case  unequivocally  establishes  the  right  of  the 
King  to  bring  a  writ  of  error  in  the  case  of  a  misdemeanor;  the 
Court  of  King's  Bench  acted  on  the  record  returned  under  it,  and 
pronounced  a  judgment  of  reversal.  The  defect  in  the  judgment  in 
the  Court  below,  was  the  w^ant  of  the  idea  capiator.  The  motives 
which  induced  the  King,  or  the  Attorney-General,  to  issue  the 
writ  of  error,  could  not  have  been  a  subject  of  inquiry  in  the  Supe- 
rior Court. 

2.  As  to  the  question  whether  the  record  has  been  legally  and 
properly  transmitted  I 

I  am  of  opinion  that  the  record  has  been  legally  transmitted,  and 
is  properly  before  the  Court.  The  Act  of  1713,  ch.  4,  provides  fully 
for  the  transmission  of  records  in  all  cases  civil  and  criminal,  and  the 
mode  prescribed  by  that  Act  has  been  fully  and  strictly  pursued. 
The  fourth  section  of  that  Act  directs,  that  the  party  appealing,  or 
^ng  out  such  writ  of  error,  shall  procure  a  transcript  of  the  full 
proceedings  of  the  said  Court,  &c.  under  the  hand  of  the  clerk  of 
the  said  Court,  and  the  seal  thereof,  and  shall  cause  the  same  to  be 
transmitted  to  the  Court,  &c.  upon  which  transcript  the  said  Court 
shall  proceed  to  give  judgment.    The  transmission  of  the  record  in 
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this  case  has  been  made  pursuant  to  the  fourth  section  of  the  Act  of 
1713,  ch.  4,  and  in  strict  conformity  to  it,  and  the  previous  order  of 
the  Court  below  is  by  no  means  necessary. 

3.  As  to  the  third  question,  whether  the  Courts  of  Maryland  have 
jurisdiction  over  this  case  ? 

It  is  the  duty  of  this  Court  to  refrain  from,  and  restrain  the  infe* 
rior  Courts  of  this  State  from  exercise  of  any  jurisdiction  and  power 
which  exclusively  belong  to  the  tribunals  of  the  United  States.  In 
considering  this  question,  it  will  be  necessary  to  ascertain  the  power 
and  jurisdiction  of  the  Courts  of  the  United  States,  and  to  fix,  with 
^g^M  •  precision,  the  line  of  division  between  them  and  the  State 
*•*   Courts. 

By  the  third  Article,  and  first  section  of  the  Constitution  of  the 
General  Government,  the  judicial  power  of  the  United  States  shall 
be  vested  in  one  Supreme  Court,  and  in  such  inferior  Courts  as 
the  Congress  may  from  time  to  time  ordain  and  establish.  By 
the  second  section,  the  judicial  power  shall  extend  to  all  cases  in  law 
and  equity,  arising  under  the  said  Constitution,  the  laws  of  the 
United  States,  &c.  These  sections  of  the  third  Article  compre- 
hend all  the  powers  vested  in  the  judiciary  of  the  United  States, 
so  far  as  respects  the  question  under  the  consideration  of  the  Court. 

This  is  not  a  question  or  case  arising  under  the  Constitution  of 
the  United  States,  nor  under  the  laws  of  the  United  States.  The 
law  of  the  United  States,  establishing  the  Bank  of  the  United  States, 
does  not  create  any  offence  against  the  United  States;  and  it  has 
been  determined  by  the  Supreme  Court,  that  the  common  law  of 
England  is  not  a  part  of  the  laws  of  the  United  States ;  and  that 
decision  has  been  since  recognized  and  sanctioned,  although  some 
of  the  Judges  expressed  a  willingness  to  hear  an  argument  on  the 
question. 

It  is  a  ix>sition,  not  to  be  controverted,  I  think,  that  all  power  not 
granted  by  the  Constitution  to  the  General  Government,  is  still  resi- 
dent in  the  States,  or  the  people,  and  it  is  to  be  exercised  in  the  manner 
and  way  the  Constitutions  and  laws  of  the  several  States  respectively 
prescribe.  If  the  ofience  charged  had  been  committed  prior  to  the 
establishment  of  the  Constitution  of  the  General  Government,  and 
during  the  existence  of  the  first  bank  of  the  United  States,  there 
cannot  be  a  doubt  but  what  it  would  have  been  cognizable  by  the 
Courts  of  the  State  in  which  the  offence  was  committed,  and  punish- 
able according  to  the  laws  of  such  State.  I  therefore  am  of  opinion, 
that  the  Courts  of  this  State  have  jurisdiction  over  the  offence 
charged  in  the  indictment. 

4.  Having  disposed  of  the  preliminary  questions,  and  all  impedi- 
ments being  removed  which  were  supposed  to  prevent  the  considera- 
tion of  the  fourth  and  last  question,  1  shall  now  endeavor  to  express 
my  opinion  upon  it,  and  shall  do  it  in  as  concise  and  plain  a  manner 
as  possible,  consistent  with  perspicuity. 
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The  question  is  important  as  it  concerns  the  State,  and   q^- 
'  ♦  the  individuals  accused,  and  ha«  undergone  a  very  full  and   •'"^ 

elaborate  discussion,  and  nothing  has  been  omitted  which  splendid 
talents  could  urge,  or  ingenuity  invent,  to  elucidate  the  subject,  and 
place  the  question  in  every  view  of  which  it  is  susceptible;  but  as  it 
appears  to  me,  it  lies  within  a  small  compass. 

The  indictment,  after  stating  the  establishment  of  the  Bank  of 
the  United  States  by  an  Act  of  Congress,  and  the  relative  situation 
of  the  accused  to  the  bank  and  the  stockholders  thereof,  charges 
^^that,^  &c.  [Here  the  Chief  Judge  stated  the  indictment  as  herein- 
before set  forth.] 

To  this  indictment  there  is  a  general  demurrer,  by  which  the 
facts  set  forth  in  the  indictment  are  confessed  and  admitted  by  the 
accused  to  be  true,  for  the  purpose  of  submitting  the  question  to 
the  decision  of  the  Court,  whether  the  facts  charged  constitute  any 
offence  indictable  and  punishable  according  to  the  common  law  of 
England  ! 

In  order  to  determine  this  question,  it  becomes  necessary  to  con- 
sider what  is  the  common  law  of  England  as  respects  this  case,  and 
whether  the  common  law  of  England  is  the  law  of  this  State  f 

The  common  law  of  England  is  derived  from  immemorial  usage 
and  custom,  originating  from  Acts  of  Parliament  not  recorded,  or 
which  are  lost,  or  have  been  destroyed.  It  is  a  system  of  jurispru- 
dence founded  on  the  immutable  principles  of  justice,  and  denomi- 
nated by  the  great  luminary  of  the  law  of  England,  the  perfection 
of  reason.  The  evidence  of  it  are  treatises  of  the  sages  of  the  law, 
the  judicial  records  and  adjudications  of  the  Courts  of  justice  of 
England. 

The  people  of  Maryland  have  not  only  recognized  the  common 
law  of  England  as  the  law  of  the  State,  but  by  the  Declaration  of 
Bights  made  by  them  in  convention  in  1776,  claimed  and  asserted  a 
right  to  the  common  law  of  England  as  it  was  then  understood  in 
Maryland,  and  had  been  transmitted  to  us  by  the  reports  of  adjudged 
cases  decided  by  the  Courts  of  England,  and  understood  by  learned 
men  of  the  profession,  who  had  written  on  that  subject.  The 
common  law  of  England  was  adopted  by  the  people  of  Maryland,  aa 
it  was  understood  at  the  time  of  the  Declaration  of  Bights,  without 
restraint  or  modification.  Whether  particular  parts  of  the  common 
law  are  applicable  to  our  local  circumstances  and  situation,  and  our 
•  genenil  oode  of  laws  and  jurisprudence,  is  a  question  that  q^^ 
comes  within  the  province  of  the  Courts  of  justice,  and  is  to  •'^" 
be  decided  by  them.  The  common  law,  like  our  Acts  of  Assembly, 
are  sabject  to  the  control  and  modification  of  the  Legislature,  and 
may  be  abrogated  or  changed  as  the  General  Assembly  may  think 
most  conducive  to  the  general  welfare ;  so  that  no  great  inconveni- 
ence, if  any,  can  result  from  the  power  being  deposited  with  the 
judiciary  to  decide  wiiat  the  common  law  is,  and  its  applicability  to 


300        THE  STATE  vs.  BUCHANAN  BT  AL.— 5  H.  &  J. 

the  circumstances  of  the  State,  and  what  part  ha«  become  obsolete 
from  fion-tiser  or  other  cause. 

I  think  it  may  be  assumed  as  a  position  which  cannot  be  contro> 
verted,  and  is  free  from  doubt,  that  the  common  law  of  England,  as 
it  was  understood  at  the  time  of  the  Declaration  of  Bights,  was  the 
law  of  Maryland;  and  I  think  the  position  is  equally  clear,  that  it 
must  be  ascertained  by  the  writing  of  learned  men  of  the  profes- 
sion, by  the  judicial  records  and  adjudged  cases  of  the  Courts  of 
England. 

The  questions  now  occur.  Do  the  facts  contained  in  the  indict* 
ment  constitute  the  crime  or  oifence  of  conspiracy!  And  is  con- 
spiracy an  offence  at  common  law,  indictable  and  punishable  as  such  f 

Sergeant  Hawkins  in  his  Pleas  of  the  Crown^  eh.  72,  in  defining  con- 
spiracy at  eemmon  law,  makes  use  of  strong  and  explicit  language, 
and  says  there  can  be  no  doubt  but  that  all  confederacies  whatso- 
ever, wrongfully  to  prejudice  a  third  person,  are  highly  criminal  at 
common  law ;  as  where  divers  persons  confederate  together  by  in- 
dii*ect  means  to  impoverish  a  third  person.  This  definition  is  cor- 
roborated and  supported  by  adjudged  cases  in  the  Courts  in  England, 
and  especially  in  the  Courts  of  King's  Bench. 

In  1  Lev,  125;  1  Bum^s  Justice^  355;  The  King  vs.  Sterling  and 
others^  Brewers  of  London — Information  for  unlawfully  conspiring  to 
impoverish  the  excisemen  by  making  orders  that  no  small  beer, 
called  gallon  beer,  should  be  made  for  a  certain  time,  &c.  The 
whole  Court  concurred  in  the  opinion,  and  gave  judgment  tor  the 
King. 

The  Statute  33  Edw.  I,  de  oonspiratoribusj  was  made  in  aflirmanoe 
of  the  common  law,  and  is  a  final  definition  of  the  instances  or 
cases  of  conspiracy  mentioned  in  it ;  but  certainly  it  does  not  com- 
prehend all  the  cases  of  conspiracy  at  the  common  law,  which  is 
most  apparent  from  the  adjudged  cases  of  the  Courts  of  England  on 
that  subject. 

^  *  I  consider  the  adjudications  of  the  Courts  of  England, 

oo7  prior  to  the  era  of  the  Independence  of  America,  as  authority 
to  show  what  the  common  law  of  England  was  in  the  opinion  of  the 
Judges  of  the  tribunals  of  that  country,  and  since  that  time,  to  be 
respected  as  the  opinions  of  enlightened  Judges  of  the  jurisprudence 
of  England. 

The  better  opinion  appears  to  be,  that  a  conspiracy  to  do  an  unlaw- 
ful act  is  an  indictable  offence,  although  the  object  of  the  conspiracy 
is  not  executed.  In  this  case  the  conspiracy  to  cheat,  defraud  and 
impoverish  the  Bank  of  the  United  States,  by  appropriating  the 
moneys,  promissory  notes,  and  funds  of  the  bank,  to  the  use  of  the 
accused,  has  been  proved  by  the  admission  and  confession  of  the  de- 
fendants, and  a  consummation  of  all  the  overt  acts  has  been  fnlly 
established. 
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The  PouUerer^s  Case^  9  Cohe^  56,  57 — ^The  faUa  aUigcmUa  is  a  false 
binding,  each  to  the  other,  by  bond  or  promise  to  execute  some  on- 
lawful  act  Before  the  onlawfal  act  executed,  the  law  punishes  the 
coadjonction,  confederacy  or  false  alliance,  to  the  end  to  prevent  the 
anlawful  act— ^iiia  quando  aliguid  prohibetury  prohibetur  et  id  per  quod 
pervenitur  ad  iUud.  Et  effectus  punitur  licet  non  sequatur  effectun;  and 
in  these  cases  the  common  law  is  a  law  of  mercy,  for  it  prevents  the 
malignant  from  doing  mischief,  and  the  innocent  from  su£fering  it. 
The  defendants  were  punished  by  fine  and  imprisonment. 

I  think  it  is  established  by  the  decisions  of  the  Courts  of  England, 
that  a  conspiracy  to  cheat  is  an  offence  indictable  and  punishable  at 
common  law — Bex  vs.  WheaUy^  2  Burr,  1125.    A  cheat  or  imposition 
by  one  person  only  is  not  indictable  at  common  law,  but  a  conspiracy 
i  to  cheat  by  two  or  more  is  indictable  at  common  law,  because 

ordinary  care  and  caution  is  no  guard  against  it.  Indictment  against 
Macarty  and  others,  for  a  combination  to  cheat  in  imposing  on  the 
prosecutor  stale  beer  mixed  with  vinegar,  for  port  wine — 6  Mod.  301. 
Indictment  against  Cope  and  others,  for  a  conspiracy  to  ruin*  the 
trade  of  the  prosecutor  by  bribing  his  apprentices  to  put  grease  into 
the  paste  which  had  spoiled  his  cards — 1  Strange^  144.  Indictment 
against  Kinnersley  and  Moore,  for  a  conspiracy  to  charge  Lord  Sun- 
derland with  endeavoring  to  commit  sodomy  with  said  Moore,  in 
order  to  extort  money  from  Lord  Sunderland.  The  whole  Court  gave 
judgment  •  in  support  of  the  indictment,  and  punished  Kin-  qa^ 
nersley  by  fine,  imprisonment,  &c.  and  sentenced  Moore  to  •*"W 
stand  in  the  pillory,  suffer  a  year's  imprisonment,  and  to  give  security 
for  his  good  behaviour — 1  Stra.  193, 196.  Indictment  against  Bispal,  3 
Btfrr.  1320 — ^The  itidictment  sets  forth,  that  Bispal,  and  two  others, 
did  wickedly  and  unlawfully  conspire  among  themselves,  tialsely  to  ac- 
cuse John  Chilton  with  having  taken  a  quantity  of  human  hair  out  of  a 
bag,  &c.  for  the  purpose  of  exacting  and  extorting  money  from  the 
said  John  Chilton.  The  Court  were  of  opinion,  that  the  indictment 
was  well  laid,  and  that  the  gist  of  the  offence  is  the  unlawful  con- 
spiring to  injure  Chilton  by  this  false  charge. 

A  combination  among  laborers  or  mechanics  to  raise  their  wages, 
is  a  conspiracy  at  common  law,  and  indictable  (8  Mod.  10,)  although 
lawful  for  each  separately  to  raise  his  wages. 

I  consider  the  doctrine  so  firmly  established  by  the  decisions  of 
the  Courts  of  England,  prior  to  the  era  of  our  Independence,  that  a 
combination  or  confederacy  to  do  an  unlawful  act,  is  a  conspiracy 
indictable  and  punishable  at  common  law,  that  I  have  deemed  it  un- 
necessary to  refer  to  all  the  cases  relative  to  this  question,  and  there- 
fore have  contented  myself  with  citing  some  of  those  which  appear 
to  me  most  apposite. 

The  opinion  of  Lord  Ellen  borough  in  The  Khig  vs.  Turner  and  others^ 
13  Eagt^  230,  does  not  impugn,  but  strongly  sanctions  and  confirms 
this  doctrine.   He  says  the  cases  of  conspiracy  have  gone  far  enough, 
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he  should  be  sorry  to  pash  them  still  further.  The  charge  in  the 
indictment  was  for  committing  a  civil  trespass.  He  also  says,  all  the 
HBses  in  conspiracy  proceed  on  the  groand  that  the  object  of  the  con- 
spiracy is  to  be  effected  by  some  falsity. 

I  am  of  opinion  that  the  judgment  be  reversed,  and  the  demurrer 
overruled.  Judgment  r evened. 

The  counsel  on  the  part  of  the  State  moved  the  Court  for  a  writ 
of  procedendo  to  Harford  County  Court,  directing  that  Court  to  pro- 
ceed to  a  new  trial  of  the  prosecution.  This  was  resisted  by  the 
counsel  of  the  defendants  in  error ;  but  the  Court  awarded  a  writ  of 
procedendo,    (See  Note,  post^  m.  p.  500.) 
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Gordon  vs.  Tumee. 

A  discharge  of  an  insolvent  debtor  under  the  Act  of  March,  1774,  oh.  28, 
will  not  release  him  of  a  debt  contracted  subsequent  to  the  passage  of 
that  Act,  although  both  himself  and  his  creditor  were  citizens  of  this 
State  at  the  date  of  such  discharge. 

Appeal  from  Kent  County  Court.  This  was  an  action  of  debt 
on  a  single  bill.  The  facts  of  the  case,  as  agreed  on  by  the  parties, 
were  as  follow,  viz.  The  defendant,  (now  appellee,)  executed  the 
single  bill,  upon  which  the  suit  was  brought,  to  the  plaintiff,  (the  ap- 
pellant,) on  the  28th  day  of  January,  1808,  and  that  the  same  re> 
mained  unpaid.  After  the  execution  of  said  bill,  the  defendant  was 
committed  to  the  gaol  of  Kent  County,  at  the  suit  of  Oeorge  Da- 
shiell,  and  others,  for  want  of  special  bail,  and  not  being  indebted  to 
his  creditor  in  the  sum  of  £200  sterling,  he  applied  for  the  benefit  of 
the  Act  of  Assembly,  for  the  relief  of  insolvent  debtors,  passed  at 
March  Session,  1774,  ch.  28,  and  its  supplements,  and  was  regularly 
discharged  under  said  Acts  on  the  11th  day  of  May,  1808.  The  plain- 
tiff and  deiendant,  at  the  time  of  the  execution  of  said  discharge, 
were  both  citizens  of  this  State,  and  the  debt  now  in  controversy 
was  returned  by  the  defendant  in  the  schedule  of  his  debts,  which 
accompanied  his  said  application.  The  defendant,  since  his  dis- 
charge, had  not  acquired,  and  was  not  possessed  of  any  property, 
except  what  he  had  acquired  by  his  own  industry.  On  these  facts 
the  County  Court  gave  judgment  for  the  defendant,  and  the  plaintiff 
appealed  to  this  Court,  where  the  cause  was  argued  before.  Chase, 
C.  J.,  Buchanan,  Martin,  Dobsey,  and  Stephen,  JJ.  by  Cham- 
bers^ for  the  appellant,  and  Tilghman^  for  the  appellee. 

The  judgment  of  the  County  Court  was  reversed,  and  judgment 
given  for  the  appellant  for  the  debt  and  costs. 


WELCH  V8.  THE  STATE.— 5  H.  &  J.  303 

COURT  OF  APPEALS,  (E.  S.)  JUNE  TERM,  1822. 
Welch  vs.  The  State,  use  of  Smith. 

A  plea  of  the  Act  of  Limitations  is  not  a  bar  to  an  action  on  a  testamentary 
bond  of  more  than  12  years  standing,  where  the  person  bringing  the 
adion  does  not  become  of  age  until  17  years  after  the  date  of  the  bond, 
and  4  years  before  the  institution  of  the  suit,  (a) 


Appeal  from  Kent  County  Court.  An  action  of  debt  was  brought 
on  the  21st  of  December,  1812,  on  the  testamentary  •  bond  Qiy^ 
executed  by  Taracy  Smith  and  John  Greenwood,  as  executors  •*  •  " 
of  T.  Smith,  decee^d,  dated  the  7th  of  August,  1791.  The  defend- 
act,  (now  appellee,)  being  a  surety  in  the  bond,  pleaded  general  per- 
r  formaDee  and  the  Act  of  Limitations.  The  facts  of  the  case,  as 
I  agreed  upon  by  the  parties,  were  a«  follow,  viz.    T.  Smith,  by  his 

will,  dated  the  11th  of  March,  1791,  devised  the  whole  of  his  real 
and  personal  estate  to  his  wife  Taracy,  during  her  widowhood,  ex- 
cepting £50,  to  be  raised  out  of  his  movable  estate,  and  put  out 
open  interest,  till  his  son,  T.  Smith,  arrived  at  the  age  of  21,  when 
he  was  to  have  the  £50,  and  all  the  testator^s  land,  to  him  and  his 
heirs,  and  the  wife  to  have  the  interest  of  the  £50  yearly,  as  it  be- 
came due.    After  his  wife's  death,  his  whole  estate,  both  real  and 
personal,  was  to  be  his  son  T.  Smith's,  and  his  heirs,  and  in  case  his 
wife  married  again,  her  brother  J.  Qreenwood  was  to  take  the  estate 
oot  of  her  hands,  and  her  interest  was  to  cease  in  every  part  of  it. 
He  appointed  his  wife  and  Greenwood  joint  executors,  &c.    The  tes- 
tator died  about  the  1st  of  July,  1791,  and  letters  testamentary  were 
.    granted  on  the  17th  of  August,  1791.    On  the  20th  of  July,  1798, 
Greenwood  returned  his  final  account,  by  which  there  appeared  to 
be  a  balance  due  the  estate  of  the  testator,  on  that  day,  of  £117  13  8. 
No  farther  accounts  appeared  to  have  been  returned  to  the  Orphans' 
Court.    T.  Smith,  for  whose  use  this  suit  is  brought,  is  the  son  of 
the  testator,  and  the  devisee  mentioned  in  his  will,  and  he  became 
of  age  in  July,  1808.    Taracy  Smith,  the  widow  of  the  testator,  in- 
termarried with  A.  Pearson,  within  five  months  after  the  testator's 
death,  and  was  living  at  the  time  of  the  institution  of  this  suit.    She 
had  not  renounced  her  interest  under  the  will.    Ko  part  of  the  £50 
devised  to  T.  Smith,  nor  any  other  part  of  the  personal  estate  of 
the  testator,  wa8  paid  to  him,  nor  was  the  £50  ever  put  out  at  inte- 
rest for  him.    On  this  statement  the  County  Court  gave  judgment 
for  the  plaintiff,  and  the  defendant  appealed  to  this  Court,  where  the 
cause  was  argued  before  Chase,  C.  J.,  Buchanan,  Martin,  Dorset, 
and  Stephen,  JJ.  by  Chambers^  for  the  appellant,  and  Tilghman,  for 
the  appellee.  Judgment  affirmed. 


(a)  See  Rev.  Code,  Art.  69,  sec.  3;  ScJieU  vs.  State,  3  H.  &  J.  419,  note. 
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Brown's  Ex'r  vs.  Tilden  et  ux. 

A  codicil  in  the  hand-writing  of  the  testator,  found  with  his  will,  reciting 
the  changes  and  alterations  he  intended  to  make  in  it  as  to  his  personal 
estate,  is  a  good  and  valid  testamentary  disposition  of  such  estate, 
though  not  signQ4  by  him,  or  attested  by  witnesses,  (a) 

Appeal  from  the  Orphans'  Court  of  Queen  Anne's  County.  The 
cause  was  argued  before  Chase,  C.  J.,  Buchanan,  Mabtin,  and 
Stephen,  JJ.  BuUitt  and  Carmicha^lj  for  the  appellant.  Chambers 
and  Rudulphj  for  the  appellees. 

The  opinion  of  the  Court,  which  sufficiently  states  the  facts  of  the 
case,  was  delivered  by 

(3HASE,  C.  J.  The  question  for  the  decision  of  the  Court  is, 
whether  the  codicil  to  the  will  of  James  Brown,  made  on  the  11th 
day  of  September,  1820,  is  a  good  and  valid  testamentary  disposi- 
tion of  his  personal  estate! 

James  Brown,  in  his  codicil,  begins  with  reciting,  that  on  the  11th 
of  September,  1820,  he  made  his  last  will  in  manner  and  form  as 
therein  expressed,  wherein  he  had  given  to  his  daughter  Mary,  only 
an  annuity  of  $200  per  annum,  and  also  willed  to  his  son  James,  150 
shares  of  stock  in  The  Commercial  and  Farmers'  Bank  of  Baltimore, 
which  shares  he  had  sold  and  parted  with ;  and  in  order  to  make  such 
alterations  as  appears  right  and  proper,  and  being  in  health  of  body 
and  of  sound  mind,  &c.  he  makes  the  bequests  in  codicil  mentioned^ 
&c.  and  concludes,  ^^  In  testimony  that  this  is  my  codicil  to  my  last 

will  and  testament,  I  have  hereunto  set  my  hand  and  seal  this 

day  of 1820,"  and  sets  forth  the  form  of  attestation  in  the  iisaal 

manner. 

It  has  been  proved  that  the  codicil  is  all  in  the  hand-writing  of 
the  deceased,  and  that  the  will  and  codicil  were  found  together,  con- 
tained within  the  same  paper  or  envelope.  It  also  appears  that  the 
deceased  was  a  man  of  intelligence,  and  particularly  attc^ntive  to 
business. 

I  am  of  opinion,  that  the  codicil  being  in  the  hand- writing*  of  the 
deceased,  and  being  found  with  the  will,  and  enclosed  together  under 


(a)  Distinguished  in  Plater  vs.  Oroome^  3  Md.  145,  and  Boofter  vs.  Rogers. 
9  Gill,  54.  See  Vtsitorn  ts.  Bruce^  1  H.  &  McH.  288,  and  in  addition  to  the 
cases  there  cited  in  note  (a)  see  Lungren  vs.  Swartzwelder^  44  Md.  487;  Ware- 
ham  vs.  Sellers,  9  G.  &  J.  98;  Wagner  vs.  McDonald,  2  H.  &  J.  295:  Hoppe 
vs.  ByerSy  Court  of  Appeals,  April  Term,  1883. 
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the  same  cover,  and  recitiug  the  changes  and  alterations  he  intended 
to  make  in  his  will  as  to  his  personal  estate,  was  a  good  and  valid 
testamentary  disposition  of  his  personal  estate,  without  signing 
bis  name,  or  the  attestation  of  witnesses;  and  that  the  omitting 
todo  that,  which  the  law  does  not  require,  to  give  validity  ^^ 
to  a  •  testamentary  disposition  of  his  personal  estate,  cannot  3T* 
change  or  diminish  the  legal  eflScacy  of  the  writing,  or  be  construed 
into  a  relinquishment  of  his  intention,  and  convert  it  into  a  mere 
project  or  plan  of  a  will,  and  thereby  defeat  the  intention  of  the  tes- 
tator, indicated  in  the  plainest  manner,  in  a  writing  professed  to  be 
a  codicil  to  bis  will,  and  having  every  essential  the  law  renders 
necessary  to  give  it  validity  as  a  testamentary  disposition  of  perso- 
nal estate. 

The  codicil  was  a  valid  disposition  as  soon  as  it  was  written,  folded 
np,  and  put  in  a  place  of  security.  Decree  affirmed. 
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Jones  vs.  Slubey. 

A  conveyance  without  any  valuable  consideration,  and  purely  voluntary,  in 
secret  trust  for  the  use  of  the  grantor ^s  wife  and  children,  is  fraudulent 
in  law,  and  void  as  to  creditors,  who  were  such  before  and  at  the  execu- 
tion of  said  conveyance,  (a) 

It  is  not  necessary  that  a  creditor,  in  order  to  set  aside  such  a  conveyance, 
should  show  the  grantor  to  have  been  insolvent  at  the  time  of  its  exe- 
cution, it  is  sufficient  that  he  is  considerably  indebted  to  the  creditor, 
and  that  no  other  property  appears  sufficient  to  satisfy  such  debt,  other 
than  that  contained  in  the  conveyance,  (h) 

An  answer  responsive  to  a  bill,  is  evidence,  but  only  entitled  to  the  same 
weight  that  parol  evidence  is  entitled  to. 

Parol  evidence  of  declarations  and  intentions,  is  inadmissible  to  raise  a  trust 
inconsistent  or  at  variance  with  the  expressed  intention  of  a  deed,  where 
the  facts  and  circumst-ances  would  not  of  themselves,  by  implication  or 
construction  of  law,  be  sufficient  to  do  so — Nor  can  such  a  trust  be 
created  for  the  benefit  of  a  third  person,  and  to  defeat  a  complainant ^s 
equity,  by  an  answer  alleging  declarations  on  intentions  at  variance 
with  the  expressed  intention  of  a  deed,  (c) 
lands  being  vested  in  the  wife  of  N.  J.  in  fee  tail,  and  she  and  her  husband 
making  an  absolute  conveyance  of  the  same  in  fee  to  D.  J.  and  his 

(a)  But  a  purchaser  from  the  wife  of  proi>erty  transferred  to  her  in  preju- 
dice of  the  rights  of  subsisting  creditors  is  presumed,  in  the  absence  of 
proof  to  the  contrary,  to  be  a  bona  fide  purchaser  without  notice.  Bank  vs. 
Brooke.  40  Md.  249. 

fbl  Approved  in  Atkinson  vs.  Phillips^  1  Md.  Ch.  511.  See  Birdyvs,  Staley. 
5  G.  &  J.  432. 

ie)  Approved  in  McElderry  vs.  Shipley^  2  Md.  37.  See  Dorsey  vs.  Clarke^  4 
H.  &  J.  450,  nofe. 

20  5  H.  &  J. 
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reconveying  to  K.  J.  the  husband,  in  fee,  also  by  an  absolute  deed,  and 
the  husband  more  than  twelve  months  afterwards,  conveying  the  same 
property  to  M.  B.  by  an  absolute  deed  in  fee,  are  not,  of  themselves^ 
facts  sufficient  to  raise  a  trust  by  implication  of  law  for  the  benefit  of 
said  wife  and  her  children;  nor  are  the  answers  to  a  bill  in  equity,  filed 
to  set  aside  the  last  conveyance,  and  to  render  the  property  subject  to 
the  debts  due  by  N.  J.  the  husband,  prior  to  such  conveyance,  stating 
such  conveyance  to  have  been  made  in  trust  for  the  benefit  of  said  wife 
and  children,  sufficient  to  sustain  the  same,  and  to  defeat  the  object  of 
the  bill.  Nor  is  it  necessary  in  such  a  bill,  the  wife  being  dead,  and 
leaving  children,  to  make  the  children  parties,  (a) 

If  a  defendant  in  equii^f ,  in  answer  to  a  bill  for  the  specific  performance  of 
a  parol  agreement,  admits  the  agreement,  and  does  not  rely  on  the 
Statutes  of  Frauds,  the  agreement  will  be  enforced  against  him;  other- 
wise, if  he  relies  on  the  statute. 

Where  a  judgment  creditor  files  a  bill  for  the  sale  of  property  to  satisfy  his 
debt,  a  decree  that  the  property  be  sold,  and  the  proceeds  brought  into 
Court,  to  be  applied  by  the  Court  to  the  payment  of  such  part  of  the 
debt  as  may  appear  to  be  due,  is  correct,  provided  any  par)^  of  such  d«bt 
be  due. 

Where  a  judgment  is  obtained  at  law  because  certain  equities  cannot  there 
be  availed  of,  equity  will  allow  the  defendant  to  go  behind  the  judg- 
ment and  entbr  into  an  examination  of  the  accounts  between  hiak  and 
the  judgment  creditor,  (b) 

Appeal  from  Chancery.  The  facts  stated  in  the  bill  which  was 
filed  by  the  appellee  against  Nicholas  S.  Jones,  (the  appellant,)  Maij 
Brown,  the  Trnstees  of  James  Alston,  and  the  President  aijid  Direc- 
tors of  the  Mechanics'  Bank  of  Baltimore,  were,  that  the  appellant, 
and  David  Jones,  being  merchants,  and  in  copartnership,  became 
indebted  to  the  appellee  in  the  sum  of  910,896.73,  for  which  they 
gave  their  bond.  Suit  was  instituted  on  the  bond,  and  in  1812 
judgment  was  obtained  against  the  appellant  for  the  said  sam« 
with  interest  from  the  12th  of  May,  1809,  and  costs.    The  judgment 


(a)  Cited  in  Hagthorp  vs.  Hook^  1  Q.  A;  J.  280,  where  Blakd,  G.  said  that 
''  where  a  deed  or  iuBtrument  of  writing  is  necessary  to  estahlish  any  right, 
and  the  hill  enquires  for  the  evidence  of  such  right,  the  answer,  unac- 
companied and  unsupported  by  such  deed  or  writing,  will  be  no  evidence 
although  it  should  directly  respond  to  the  bill;  because  the  answer  is  only 
in  the  nature  of  parol  evidence;  and  in  such  case  evidence  of  a  higher 
nature  is  required  by  law.^^  Also  cited  in  WoifvB.  Cosbff,  80  Md.  860,  and 
Crook  vs.  Broicn,  11  Md.  170. 

(b)  Affirmed  in  l^'oung  vs.  Reynolds,  4  Md.  882,  where  the  Court  said:  ''  we 
have  examined  the  original  papers  in  the  case,  (i.  e.  Jones  vs.  Slubey,)  and 
find  that  when  the  cause  was  proceeded  in  by  the  Court  of  Chancery,  after 
the  decision  by  the  Court  of  Appeals,  the  Chancellor  referred  the  whole 
accounts  to  the  auditor,  who  stated  an  account  commencing  in  1806,  three 
years  before  the  date  of  the  bond,  and  six  before  that  of  the  judgment. 
And  this  was  done  manifestly  on  the  ground  that  the  defendant  could  only 
avail  himself  of  his  defences  in  equity,  and  we  regard  this  case,  (Young  vs. 
Reynolds)  as  liable  to  the  application  of  the  same  principle.'' 
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was  kept  alive  by  the  proper  process,  from  term  to  term,  until  March, 
18U,  when  a  fieri  facias  was  issued  and  returned  nulla  bona.    The 
appellant  was  in  1807,  under  a  deed  to  him  from  David  •  Jones,   q.^ q 
seized  and  possessed  of  several  houses  and  lots  in  the  City  of  ^••» 
Baltimore,  all  of  which,  on  the  14th  of  May,  1808,  he  voluntarily 
conveyed  to  Mary  Brown,  his  mother-in-law,  for  the  nominal  consid- 
eration of  five  dollars,  and  she  holding  said  property  in  secret  trust 
for  the  appellant,  conveyed,  at  his  desire,  a  portion  of  the  same  to 
Charles  &  James  Alston,  to  secure  them  for  paper  loaned  to  the 
api)ellant  for  discount  in  the  Mechanics'  Bank  of  Baltimore.    Charles 
Alston  died  about  two  years  before  the  filing  of  the  bill,  and  James 
Alston,  who  survived  him,  was  also  dead,  but  before  his  death 
became  an  insolvent  debtor,  availed  himself  of  the  benefit  of  the 
insolvent  laws,  and  conveyed  all  his  estate,  &c.  to  James  Sterett, 
&c  who  now  hold  the  legal  title  in  said  property  in  trust  for  the 
appellant,  after  payment  of  the  debt  due,  (if  any,)  to  the  Mechanics' 
Bank.    The  bill  further  stated,  that  the  appellee  believed  the  con- 
veyance firom  the  appellant  to  Mary  Brown,  was  made  to  evade 
the  payment  of  the  appellee's  debt,  which  was  due  at  the  date  of 
said  conveyance,  though  the  bond  was  afterwards  executed,  or,  that 
if  that  was  not  the  object,  that  the  same  was  originally  made  in 
secret  trust,  and  will,  after  the  debt  due  to  the  bank  shall  be  paid, 
be  held  by  Mary  Brown,  for  the  use  and  benefit  of  the  appellant, 
who  had  enjoyed  the  use  and  benefit  of  the  property  i^om  the  time 
of  the  conveyance,  and  was  still  enjoying  it.    That  no  fieri  facias 
coald  be  laid  on  the  same,  or  if  it  could,  that  the  appellee's  remedy 
would  not  be  complete  at  law.    Prayer,  that  the  president  and  direc- 
tors of  the  Mech^ics'  Bank  of  Baltimore,  and  the  trustees  of  J. 
Alston,  might  discover  whether  any  and  what  sum  of  money  was 
due  to  them  from  the  "-appellant,  &c.    That  Mary  Brown  might  be 
compelled  to  disclose  thk  nature  of  the  trust  reposed  in  her  by  the 
appellant,  by  his  said  cod^eyance  to  her;  and  for  a  decree  to  set 
aside  and  vacate  said  conveyance  to  Mary  Brown,  as  voluntary 
and  fraudulent,  and  for  the  sale  of  all  of  said  property,  and  that  the 
proceeds  of  the  same  might  be  applied  to  satisfy  the  appellee's  judg- 
ment.   There  was  also  a  prayer  for  general  relief,  &c.    The  answer 
of  N.  S.  Jones,  (the  appellant,)  stated,  that  he  and  his  brother  D. 
Jones,  were  nephews  of  the  appellee,  and  about  the  year  1806  formed 
a  copartnership  as  merchants  in  the  City  of  Baltimore,  under  his 
patronage,  and  at  his  express  desire,  and  with  a  promise  from  him 
of  aid  and  assistance.    The  *  copartnership  existed  until  the    q,^ - 
year  1810.     In  September,  1806,  the  appellant  intermarried    •*  •  ^ 
with  F'rances,  the  daughter  of  John  Brown,  and  at  that  time,  and  until 
1811,  was  in  good  credit,  and  in  the  constant  habit  of  discharging 
all  his  just  engagements.    Frances,  at  the  time  of  said  marriage,  was 
possessed  of  the  property  mentioned  in  the  deed  of  conveyance  from 
herself  and  the  appellant,  to  D.  Jones,  and  held  the  same  in  fee  tflil 
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under  a  devise  to  her  by  her  deceased  father.  Frances  being  desir* 
ous  to  bar  the  entail,  and  to  settle  said  property  apon  herself,  and 
such  children  as  she  might  thereafter  have  by  the  appellant,  exe- 
outed  said  conveyance,  jointly  with  the  appellant  to  D.  Jones,  on 
the  30th  of  April,  1807,  and  D.  Jones  by  his  deed  dated  the  same 
day,  reconveyed  said  property  to  the  appellant,  to  enable  him  to 
create  the  said  trust.  The  answer  further  stated,  that  the  appel- 
lant afterwards  by  deed,  dated  the  14th  of  May,  1808,  conveyed 
said  property  to  his  mother-in-law,  Mary  Brown,  in  fee  simple;  and 
although  said  deed  appears  on  the  face  of  it  to  be  absolute,  yet  it 
was  intended  for  the  use  of  the  said  Frances,  and  her  children, 
agreeably  to  the  original  intention  of  the  said  Frances  and  the 
appellant,  as  before  mentioned;  and  the  appellant  positively  de- 
clared, that  said  entail  was  barred  for  the  piu*pose  of  creating  the 
aforesaid  trust,  and  that  he  believed  the  said  Frances  never  would 
have  joined  with  him  in  the  deed  to  D.  Jones,  but  upon  the  express 
condition  that  the  property  was  to  be  conveyed  by  the  appellant  in 
trust  for  the  sole  benefit  of  herself  and  her  children.  At  the  time 
the  appellant  executed  the  deed  to  Mary  Brown,  he  was  in  good 
credit.  In  1809,  the  appellee  presented  to  the  appellant,  and  D. 
Jones,  the  bond  mentioned  in  the  bill,  and  requested  them  to  sign 
it,  alleging  it  to  be  the  amount  due  by  them  to  him  for  goods  sold, 
and  money  lent  them,  and  observed  that  the  bond  was  to  be  taken 
only  for  form  sake,  and  to  prevent  the  interference  of  one  R.  S. 
Thomas,  in  the  concerns  of  the  appellant  and  D.  Jones,  the  latter 
being  about  to  marry  the  daughter  of  the  said  Thomas.  The  ap^iel- 
lant  refused  to  sign  the  bond,  alleging  that  it  was  for  a  sum 
much  larger  than  he  admitted  to  be  due,  and  which  he  offered 
to  show  by  reference  to  the  accounts  between  them.  D.  Jones 
signed  the  bopd,  because  his  uncle,  the  appellee,  threatened  to 
prevent  his  marriage  with  Thomas'  daughter  if  he  did  not  sign  it. 
^^  *  After  some  weeks,  and  for  the  reasons  urged  by  the  appel- 
^' ^  lee  as  before  mentioned,  and  believing  that  the  bond  was  to 
be  merely  nominal,  and  only  intended  to  cover  whatsoever  sum 
might,  upon  a  fair  investigation,  be  found  to  be  justly  due  to  the 
appellee,  and  being  assured  by  him  that  the  claim  would  never  be 
enforced,  inasmuch  as  the  appellant  and  D.  Jones  were  his  nearest 
relations,  the  appellant  signed  the  same.  The  answer  further  alleged, 
that  the  amount  due  by  the  appellant  and  D.  Jones,  to  the  appellee, 
at  the  execution  of  said  bond,  was  only  $4,821.39.  The  appellant 
admitted  that  suit  was  instituted  on  the  bond,  and  judgment  ob- 
tained against  him,  he  being  informed  he  could  make  no  defence  at 
law;  but  averred  that  he  ought  to  have  been  credited  with  82,298.76, 
and  that  judgment  should  only  have  been  entered  for  the  balance, 
&c.  He  denied  that  Mary  Brown  held  said  property  in  secret  trust 
for  his  use ;  but  that  the  same  was  conveyed  to  and  was  held  in 
trust  by  her,  for  the  l)eneflt  of  his  five  children  by  his  wife  Frances, 
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she  being  dead.  He  also  denied  that  he  made  the  deed  to  Mary 
Brown  for  the  purpose  of  evading  the  appellee's  claim,  because  he 
did  not  know,  at  the  execution  of  the  said  deed,  what  amount  he 
owed  the  appellee,  there  being  at  that  time  a  running  account 
between  the  copartnership  and  the  appellee,  and  that  he  paid  the 
appellee  several  sums  after  the  execution  of  the  deed.  The  answer 
farther  states,  that  Charles  and  James  Alston  became  the  appel- 
lant's endorsers  at  the  Mechanics'  Bank,  and  that  Mary  Brown, 
without  the  interference  of  the  appellant,  executed  the  deed  to  the 
Alstons  for  their  security,  and  that  the  property  mentioned  in  that 
deed  was  not  the  same  property  conveyed  by  the  appellant  to  Mary 
Brown,  in  trust  as  aforesaid,  but  was  held  by  her  in  her  own  right. 
The  answer  of  Mary  Brown  stated,  that  her  deceased  husband 
devised  to  his  daughter  Frances,  in  fee  tail,  all  the  property  men- 
tioned in  the  deed  from  Frances  and  her  husband,  (the  appellant,) 
to  D.  Jones.  That  Frances  intermarried  with  the  appellant  in  Sep- 
tember, 1806,  and  after  her  marriage,  being  desirous  to  settle  said 
property  upon  herself  and  the  children  she  might  have  by  her  said 
husband,  joined  with  him  in  the  deed  to  D.  Jones,  dated  the  30th 
of  April,  1807,  for  the  purpose  of  barring  the  entail,  and  creating  said 
trust ;  and  D.  Jones  on  the  same  day  conveyed  said  property  back  to 
the  appellant,  that  the  appellant,  in  order  •  to  carry  into  eflFect  q.^^ 
the  intention  of  his  wife,  did  by  his  deed  of  the  14th  of  May,  ••  •  ® 
1808,  convey  to  this  defendant  all  said  property,  in  fee  simple,  but  in 
trust  for  the  use  and  sole  benefit  of  said  Frances,  and  of  such  child 
or  children  as  she  then  had  or  might  have  by  the  appellant.  That 
this  defendant  paid  no  money  consideration  to  the  appellant  for  said 
conveyance  to  her.  She  admitted  that  she  conveyed  to  C.  and  J. 
Alston  the  i)roperty  mentioned  in  her  deed  to  them,  to  indemnify 
them  as  endorsers  for  her  son-in-law,  the  appellant,  but  averred  that 
the  said  last  property  was  her  own  individual  estate,  and  that  she 
execnted  said  deed  of  her  own  accord.  This  answer  also  stated  the 
death  of  Fraflces,  and  her  leaving  five  minor  children. 

The  answer  of  the  president  and  directors  of  the  Mechanics' 
Bank  of  Baltimpfe  stated,  that  there  was  due  to  them  from  the 
appellant  the  sum  of  $991.51,  being  the  balance  due  of  a  loan  made 
by  them  to  him  on  notes  drawn  by  C.  and  J.  Alston,  in  favor  of  and 
endorsed  l)y  the  appellant,  and  that  they  had  no  other  security  for 
the  sartfe  except  the  mortgage  from  Mary  Brown  to  C.  and  J. 
Alston,  &c. 

The  answer  of  the  trustees  of  James  Allston  admitted  that  they 
were  appointed  his  trustees,  he  being  an  insolvent  debtor,  &c.  and 
that  he  executed  to  them,  as  tnistees,  a  conveyance  of  all  his  prop- 
erty on  the  27th  of  March,  1813. 

Testimony'  was  taken  and  returned  under  commissions  issued  for 
that  purpose.  The  judgment,  deeds,  &c.  referred  to  in  the  bill  and 
answers,  were  exhibited,  but  the  only  exhibits  which  it  seems  mate- 
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rial  to  set  out  are — 1.  Exhibit  A.  An  account  current  of  the  com- 
plainant against  N.  S.  and  D.  Jones,  commencing  on  the  19th  of 
February,  1806,  and  stating  a  balance  due  from  the  latter  to  the 
former  on  the  13th  of  May,  1809,  of  $10,896.73,  with  the  following 
acknowledgment,  viz.  "Baltimore,  May  12th,  1809.  We  hereby 
acknowledge  the  above  balance  of  ten  thousand  eight  hundred  and 
ninety-six  dollars  and  seventy-three  cents,  to  be  justly  due  to  Nicho- 
las Slubey,  exclusive  of  interest  on  each  advance  of  cash,  and  such 
cash  as  was  received  by  us  from  the  time  of  such  advance  to  and 
receipt  by  us,  which,  with  interest  to  be  calculated  on  the  above 
balance  until  paid,  we  promise  to  pay  said  Nicholas  Slubey,  his  heirs, 
executors  or  administrators.  Witness  our  hands  and  seals  the  year 
and  day  flrat  above  written.  David  Jones,  [l.  s. 

Nicholas  S.  Jones.''    [l.  s. 

Q'W  *  ^'  E^^^^^^  ^  ^^^  ^  ^1  ^^  accounts  current  of  N.  S.  and 
^' '  D.  Jones  against  the  complainant,  one  of  them  commencing 
on  the  10th  of  April,  1806,  and  ending  on  the  26th  of  December, 
1806,  leaving  a  balance  due  to  the  complainant  of  $4,380.57,  and 
the  other  commencing  on  the  26th  of  January,  1807,  and  ending  on 
the  27th  of  January,  1808,  leaving  a  balance,  including  the  al>ove 
balance,  due  to  the  complainant,  of  $4,919.89. 

Kilty,  C.  (July  Term,  1819.)  The  object  of  the  bill  is  to  set 
aside  a  deed  therein  referred  to  from  N.  S.  Jones,  one  of  the  defend- 
ants, to  Mary  Brown,  another  defendant,  as  voluntary  and  fraudu- 
lent, and  for  the  sale  of  the  property  mentioned  therein,  to  satisfy  a 
judgment  obtained  against  him  by  the  complainant.  The  defence 
set  up  by  N.  S.  Jones  is,  that  the  land  so  conveyed  to  Mary  Brown 
had  been  the  property  of  Frances  Brown,  the  wife  of  the  said  N.  S. 
Jones,  devised  to  her  in  fee  tail.  That  she  being  desirous  to  bar  the 
entail,  and  settle  the  property  on  herself  and  such  children  as  she 
might  have,  executed  a  deed,  jointly  with  N.  S.  Jones  to  D.  Jones, 
who  on  the  same  day  conveyed  it  to  N..S.  Jones;  and  that  N.  S. 
Jones  conveyed  the  same,  about  thirteen  months  after,  to  Mary 
Brown,  in  fee,  but  intended  i'or  the  use  of  the  said  Frances  and  her 
children,  agreeably  to  the  original  intention  of  the  said  Frances  and 
the  said  N.  S.  Jones.  These  intentions  of  the  parties  are  relied  on 
in  the  argument,  as  forming  a  contract,  or  rather  contracts,  both 
before  and  after  the  marriage,  so  as  to  justify  the  conveyance  to 
Mary  Brown.  But  such  contracts  would  have  required  a  course 
different  from  the  one  pursued,  which  was  an  absolute  conveyance 
to  N.  S.  Jones.  The  interest  abiding  in  him  for  nearly  thirteen 
months,  and  a  conveyance  in  fee  to  Mary  Brown,  without  any  decla- 
ration of  the  trust  now  set  up,  and  from  all  the  circumstances  dis- 
closed in  the  evidence,  I  am  clearly  of  opinion  that  the  defence  is 
not  sustained,  and  that  the  complainant  is  entitled  to  relief,  inas- 
much as  the  conveyance  by  N.  S.  Jones  debaixed  him  of  his  remedy 
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at  law  on  the  judgment.  The  coansel  may  therefore  prepare  a 
decree  to  set  aside  the  deed  from  N.  S.  Jones  to  Mary  Brown,  and 
aod  for  a  sale  of  the  property  conveyed  thereby.  Whether  the 
property  conveyed  by  Mary  Brown  for  the  indemnity  of  the  0,^^ 
*  Alstons,  Ls  to  be  referred  to  in  the  decree,  will  depend  on  •*  •  ^ 
its  being  the  same,  or  different.  And  the  question  as.  to  the  applica- 
tion of  the  proceeds  to  that  object,  will  depend  on  the  same  ques- 
tion. The  amount  due  to  the  complainant  may  also  be  a  subject  for 
the  report  of  the  auditor,  concerning  which  it  was  contended,  that 
the  bond  was  given  for  more  than  was  due,  and  that  the  money 
advanced  was  intended  as  a  present. 

The  Chancellor  afterwards  decreed — "  that  the  deed  executed  bv 
the  defendant,  X.  S.  Jones,  on  the  14th  of  May,  1808,  for  conveying 
certain  real  estate  therein  mentioned  to  the  defendant,  Mary  Brown, 
be  and  the  same  is  hereby  annulled,  vacated,  and  set  aside  as  iraudu- 
lent.'^  '^That  the  roal  estate  in  the  said  deed  and  proceedings  men- 
tioned, or  such  part  as  may  be  necessary,  shall  be  sold,"  &c.  From 
which  decree  the  defendant,  N.  S.  Jones,  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  Eable,  Mabtin,  and 
Stephen,  JJ. 

Wirt,  (Attorney-General  of  U.  S.)  and  MoaU^  for  the  appellants, 
<X)ntended,  1.  That  the  complainant  was  not  a  creditor  of  Jones 
when  the  deed  from  him  to  Brown  was  executed,  and  that  therefore 
said  deed,  although  voluntary,  if  bona  fide^  could  not  be  impeached 
by  the  complainant,  though  he  might  be  a  subsequent  creditor.  2. 
That  the  execution  of  the  acknowledgment  of  the  claim.  Exhibit  A, 
(called  in  the  bill  a  bond,)  was  obtained  under  false  pretences,  and 
could  only  cover  whatever  sum  of  money  should  be  found  due  upon 
a  fair  investigation  and  settlement  of  accounts  between  the  com- 
plainant and  Jones.  That  the  account  itself  was  incorrect,  and  con- 
tained charges  for  money  not  owing  from  the  latter  to  the  former. 
3.  That  the  deed  of  May,  1808,  was  not  made  by  the  appellant  to 
Brown,  for  the  purpose  of  evading  the  payment  of  the  complainant's 
judgment,  or  the  obligation  upon  which  it  was  rendered.  That  the 
appellant  was  solvent  at  the  time  that  deed  was  executed,  and  con- 
tinned  solvent  for  three  years  afterwards ;  and  that  there  was  no 
proof  that  he  ever  was  in  insolvent  circumstances.  4.  That  the 
deed  of  1808  was  the  completion  of  a  marriage  settlement  of  the 
property  of  Mrs.  Jones,  the  wife  of  the  appellant,  upon  herself  and 
children,  executed  •  after  marriage,  in  pursuance  of  an  ante-  Q,y-^ 
nuptial  parol  contract;  and  if  bona  fide  was  valid  against  ^'^ 
general  creditors.  5.  That  the  property  njentioned  in  the  deed  of 
1808  was  conveyed  in  trust  for  the  use  of  Mrs.  Jones  for  life,  remain- 
der in  special  tail  to  the  children  of  the  appellant  and  wife — That 
this  deed  was  made  for  a  valuable  consideration,  and  bona  fide^  and 
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was  therefore  valid  against  creditors,  although  executed  after  mar- 
riage. 

They  contended  that  the  maniage  settlement  consisted  of  the 
deeds  of  1807  and  1808 — the  first  was  the  consideration,  and  the 
latter  the  completion  of  the  settlement.    That  the  bill  was  in  the 
natnre  of  a  bilt  of  discovery,  and  the  answers,  being  responsive  to 
it,  declared  the  whole  truth,  and  were  evidence  of  the  entire  extent 
and  nature  of  the  trust.    That  the  credit  due  to  the  answers  was 
conclusive,  and  they  would  avail  against  one  witness,  unless  there 
were  corroborating  circumstances  of  the  truth  of   his  testimony. 
The  defendants  were  called  on  to  disclose,  and  there  was  no  witness 
produced  to  refute  the  declaration  of   the  tnist  set  out  in   the 
answers.    That  it  was  immaterial  whether  the  parol  contract  was 
made  before  or  after  marriage,  as  it  was  prior  to  any  rjght  or 
claim  which  the  appellant  had  to  the  property.    They  also  urged, 
that  a  parol  agreement  before  marriage  furnished  a  consideration 
sufficient  to  support  a  settlement  after  marriage.    That  Courts  of 
equity  had  always  shown  great  alacrity  in  admitting  circumstances 
to  bring  those  settlements,  after  marriage,  within  the  support  of  a 
valuable  consideration.    1  IJq.  Ca.  Ab.  354;   White  vs.  Drake,  1  Keb^ 
6;  1  Vern.  440;  Ealph  Bovey^s  C<Me,  1  Vent,  193;  Boh,  on  Fraud,  Con- 
vey ^21^]  Lloyd  vs.  Fox,  2  Keb.  700;  OriffinvH.  Stanhope,  Cro.  Jac, 
464;  Bob.  on  Fraud.  Convey,  220;    Lavender  vs.  Blaehttone,  2  Z^r. 
146;  Dunda^  v».  DutenSj  1  Ves.  Jr.  196;    Pre.  in   Chan.  101;   and  3 
Eq.  Ca.  Ab.  715;  Brown  vs.  Jones,  1  Atk.  190:   Wheeler  vs. 
^*'*  •  Caryl,  Ambl.  121;   Jewson  vs.  MouUon,  2  Atk.^U',  Middle- 
conib  vs.  Marlow,  Ibid,  520;  Jofies  vs.  Marsh,  Ca.  Temp.  Talb.  64; 
Bamnden  vs.  Hilton,  2  Ves.  304;   Ward  vs.  Shallett,  2  Ves.  18;  Busnell 
vs.  Hammond,  1  Atk.  13.    They  farther  contended,  that  either  of  the 
following  considerations,  moving  from  a  wife,  would  support  a  settle- 
ment after    marriage — 1st.    Eelinquishment  of  the  wife's  interest 
under  a  former  settlement.    1  Eq.  Ca.  Ab.  49,  23.    2d.  Beliuqnish- 
ing  an  interest  under  a  bond,  even  although  such  interest  be  con- 
tingent.    Ward  vs.  Shallett,  2   Ves.  16.    3d.     Relinquishment  of  a 
jointure.     Ball  vs.  Burnford,  Ire.  in  Chan.  113;  Scott  vs.  Bell,2  Lev. 
70 ;  Cottle  vs.  Frippe,  2  Vern.  220 ;  1  Bro.  R  C.  444.    4th.  Parting  with  a 
right  of  dower.      Lavender  vs.  Blackstone,  2  Lev.  147.      5th.  The 
wife's  concurring  with  her  husband  in  destroying  a  settlement  upon 
her  children — as  joining  in  levying  a  fine  to  destroy  contingent  re- 
mainders.    Scott  vs.  Bell,  2  IjCv.  70.     And  6th.  Parting  with  her  own 
estate,  or  making  a  charge  upon  it  in  favor  of  her  husband.     Clark 
vs.  Xettleshut,  2  Lev.  148 ;  Chapman  vs.  Emory,  Coicp.  278. 

They  also  contended  that  the  children  of  Mrs.  Jones  ought  to  have 
been  made  parties. 

Winder  and  Magruder  for  the  appellee,  relied  upon  Bandall  vs. 
Morgan,  12  Ves.  74;    Lloyd  dt  Molte  vs.  In4jlis,  1  Besans.  Cha.   Rep^ 
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333;  Stoddari  vs.  Hoye,  and  Farrow  vs.  Teackle^  in  this  Conrt;  and 
A^ly,  212,  216. 

Buchanan,  J.  delivered  the  opinion  of  the  Court.    We  can  per- 
ceive nothing  amiss  in  the  Chancellor's  decree. 

The  exhibit  A,  the  instrument  of  writing  apon  which  the  suit  at 
law  was  instituted,  is  an  acknowledgment  on  the  12th  of  May,  1809, 
under  the  hands  and  seals  of  the  defendant  Nicholas  S.  Jones,  and 
David  Jones,  (who  were  partners  in  trade,)  at  the  foot  of  an  account 
carrent  between  them  and  the  complainant,  from  the  19th  of  Febrn- 
ary,  1806,  of  a  balance  due  on  that  account  to  the  complainant  of 
$10,896.73,  with  a  promise  to  pay  the  amount;  and  according  to  the 
aocoaDt  itself  it  appears,  that  on  the  25th  of  April,  1808,  they  were 
indebted  to  him  upwards  of  $8,000.    By  the  exhibits  C  and  B  J, 
which  are  accounts  rendered  by  Nicholas  S.  Jones  and  David  Jones 
themselves,  purporting  to  be  accounts  current  between  them  and  the 
complainant  for  the  years  1806  and  1807,  there  appears  to         ^ 
*  have  been  a  balance  due  to  the  complainant,  on  the  27th  of  •*^* 
Janaary,  1808,   of  nearly  f5,000;    and  Nicholas  S.  Jones,  in  his 
answer,  admits,  that  at  the  time  of  executing  the  acknowledgment 
at  the  foot  of  the  complainant's  account,  there  was  a  balance  due  to 
him,  of  $4,821.39.    So  that,  whether  the  amount  actually  due  was 
eqoal  to  the  sum  claimed  by  the  complainant,  and  acknowledged  by 
the  defendant  Nicholas  S.  Jones,  and  David  Jones,  or  not,  it  is  man- 
ifest that  a  large  amount  was  due.    The  bill  alleges,  that  the  deed 
to  Mary  Brown  of  the  14th  of  May,  1808,  was  made  to  evade  the 
payment  of  the  complainantVs  debt,  or  in  secret  trust  for  the  use  of  . 
Nicholas  S.  Jones ;  and  seeks  a  disclosure  in  relation  to  that  deed 
only,  for  the  purpose  of  setting  it  aside,  and  subjecting  the  real 
estate  therein  mentioned,  to  be  sold  to  satisfy  the  judgment  ob- 
tained by  the  complainant  against  Nicholas  S.  Jones,  on  the  ac- 
knowledgment by  him  and  David  Jones. 

The  answers,  therefore,  of  Nicholas  S.  Jones  and  Mary  Brown, 
are  responsive  to  the  bill,  only  so  far  as  they  relate  to  that  deed, 
and  so  far  only  can  they  be  received  as  evidence  in  the  cause,  and 
not  as  they  respect  the  alleged  object  of  the  deed  of  the  30th  of 
April,  1807,  from  Nicholas  8.  Jones  and  wife,  to  David  JonCvS,  and 
from  David  Jones  back  to  Nicholas  S.  Jones.  With  that  restriction, 
grant  to  them  all  the  effect  and  operation  of  an  uncontradicted 
answer,  and  also,  that  the  matter  disclosed  is  properly  the  subject  of 
parol  evidence,  and  they  only  prove,  that  the  deed  to  Mary  Brown  was 
without  any  valuable  consideration,  and  purely  voluntary,  in  secret 
trust  for  the  use  of  the  wife  of  Nicholas  S  Jones,  and  the  children 
of  that  mairiage,  which  is  clearly  fraudulent  in  law,  and  void  as  to 
the  complainant,  who  was  a  creditor  to  a  large  amount  before  and  at 
the  time  the  deed  was  executed,  and  has  done  everything  at  law  ne- 
ce86ary  to  entitle  him  to  the  aid  of  a  Court  of  equity. 
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It  is  not  necessary,  as  has  been  supposed,  to  show  that  Nicholas 
S.  Jones  was  in  debt  to  the  extent  of  insolvency,  at  the  time  of  mak- 
ing the  deed  to  Mary  Brown,  to  enable  the  complainant  to  defeat 
that  deed.  But  it  is  enough  that  he  was  largely  indebted  to  the  com- 
xMainant ;  and  Ifjio  where  appears  that  he  had  at  the  time  any  other 
property  than  what  is  contained  in  that  deed.  But  if  it  should  be 
admitted,  that  the  whole  of  the  answers  as  well  in  relation  to  the 
^ft«  alleged  object  of  the  deed  from  Nicholas  S.  Jones  •  and  wife, 
•'^'^  to  David  Jones,  and  from  David  Jones  back  to  Nicholas  S. 
Jones,  as  to  the  deed  to  Mary  Brown,  ought  to  be  considered  as  re- 
sponsive to  the  bill ;  yet,  though  uncontradicted,  they  could  not  be 
taken  to  establish  any  thing  in  bar  of  the  relief  prayed,  which  parol 
testimony  would  not  be  admitted  to  pi'ove;  for  it  is  as  evidence  only, 
that  they  couhi  be  received.  And  as  no  parol  evidenee  of  declara- 
tions or  intentions,  could  be  admitteil  to  raise  a  trust,  inconsistent, 
or  at  variance  with  the  expressed  intention  of  a  deed,  where  the 
facts  and  circumstances  would  not,  of  themselves,  by  implication  or 
construction  of  law,  be  sufficient,  on  the  ground  of  its  contradicting 
the  instrument — so  neither  can  a  trust  be  set  up,  for  the  use  or 
benefit  of  a  third  person,  to  defeat  a  complainant's  equity,  by  an 
answer  alleging  dedaratiods  or  intentions  at  variance  with  the  ex- 
pressed intention  of  a  deed. 

Therefore,  as  the  facts  and  circumstances  disclosed  in  this  case  y 
that  is,  that  the  estate  was  originally  derived  to  the  wife  of  Nicho- 
las S.  Jones,  from  her  father,  in  fee  tail,  that  she  united  with  her 
husband  in  making  an  absolute  deed  in  fee  to  David  Jones,  that  he 
reconveyed  it,  by  an  absolute  deed  in  fee  to  Nicholas  S.  Jones,  and 
that  Nicholas  S.  Jones,  more  than  twelve  months  afterwards,  con- 
veyed it  to  Mary  Brown  by  an  absolute  deed  in  fee,  are  not  of  them- 
selves sufficient,  by  implication  of  law,  to  raise  a  trust  for  the  use  of 
his  wife,  and  her  children,  by  her  marriage  with  him,  in  the  real 
estate  so  conveyed  to  Mary  Brown ;  the  answers  alleging  the  several 
deeds  to  have  been  made  with  that  intention,  cannot  be  taken  to 
raise  such  a  trust,  against  the  expressed  provisions  and  intentions  of 
the  deeds  themselves,  and  in  that  way,  to  sustain  the  deed  to  Mary 
Brown,  (which  otherwise  the  law  would  deem  fraudulent,}  for  the  pur- 
pose of  defeating  the  object  of  the  bill.  It  is  not,  as  has  been  con- 
tended in  argument,  like  the  case  of  a  post-nuptial  settlement,  by  a 
husband  on  his  wife  or  children,  for  a  consideration  moving  from  the 
wife,  where  the  use  is  expressed  in  the  deed  of  settlement,  and  not 
left  to  be  raised  by  parol  evidence. 

If  the  deed  to  Mary  Brown  had  been  executed  on  the  same  day 
with  that  to  David  Jones,  by  Nicholas  S.  Jones  and  wife,  and  was 
expressed  to  be  in  trust  for  the  use  of  his  wife,  there  might  be  a 
foundation  for  presuming,  that  the  deed  to  David  Jones,  by  which 
the  estate  tail  in  her  •  was  destroyed,  was  the  consideration 
ocio   j-Qj,  ^hich  it  was  made.    But  it  is  absolute  to  Mary  Brown, 
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and  was  execated  more  than  a  .year  after  the  date  of  the  deed  to 
.  David  Jones;  and  there  is  nothing  to  show  that  a  settlement  on  the 
wife  or  children  of  Nicholas  S.  Jones,  was  contemplated  by  any  of 
the  parties,  at  the  time  of  making  either  of  the.  deeds,  except  the 
allegation^  in  the  answers,  by  which  such  an  intention  is  attempted 
tube  set  up. 

Xor  can  it  be  assimilated,  a»  has  been  attempted  in  argument,  to 
the  case  of  a  bill  for  the  specific  performance  of  a  parol  agi-eement ; 
where  if  the  defendant  admits  the  agreement,  without  insisting  on 
the  Statute  of  Frauds,  performance  will  be  decreed.  There,  there  is 
BO  contradiction  of  a  deed,  the  admission  is  l)eneficial  to  the  com- 
plainant, and  against  the  interest  of  the  defendant,  who  by  not  in- 
sisting on  the  benefit  of  the  statute,  is  taken  to  have  renounced  it. 
And  it  is  on  the  ground  of  his  having  waived  the  benefit  of  the 
statote,  (which  is  with  himself,)  that  performance  will  be  decreed; 
for  if  in  that  case  the  defendant  admits  the  agreement,  but  insists 
apoa  the  statute,  there  can  be  no  decree.  But  in  this  case,  the  com- 
plaioant  has  not  waived  the  rule  of  evidence,  that  parol  testimony 
caunot  be  received  to  contradict  a  deed.  And  no  parol  evidence  of 
declarations  or  intentions  conld  be  admitted,  to  raise  the  trust  at- 
tempted to  be  set  up  by  the  answers. 

This  also  furnishes  a  sufficient  answer  to  the  suggestion,  that  the 
children  of  Mrs.  Jones  should  have  been  made  paities  to  the  pro- 
ceedings, as  no  interest  is  shown  in  them  to  be  afi'ected  by  any  de- 
cree that  can  be  given ;  and  it  cannot  be  permitted  to  a  defendant  to 
delay  the  bringing  of  a  suit  to  issue,  by  merely  alleging  an  interest 
in  a  third  person. 

As  to  the  objection,  that  the  judgment  obtain^  at  law  by  the  com- 
plainant is  for  more  than  is  actually  due,  and  that  the  Chancellor 
ought  to  have  made  the  proper  allowance,  &c.  it  will  be  seen,  on  ref- 
erence to  the  record,  that  by  the  decree,  the  proceeds  of  the  sale  of 
the  property  are  directed  to  be  brought  into  the  Court  of  Chancery, 
to  be  applied  under  the  directions  of  the  Chancellor ;  and  the  Chan- 
cellor, in  his  ojpinion  says,  that  the  amount  due  will  be  a  subject  for 
the  report  of  the  auditor,  when  all  credits  to  which  the  defendant, 
Nicholas  S.  Jones,  may  be  entitled,  will  be  allowed  him. 

Decn^ee  affirmed. 
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Cox's  Ex'rs  vs.  Scott. 

A  writ  of  ne  exeat  cannot  be  granted  for  a  debt  founded  on  a  promissory 
note  not  due.  It  can  only  issue  where  the  demand  is  an  equitable 
one.  (a) 


(a)  See  Johnson  vs.  Clendenm,  5  G.  &  J.  463;  SomervUle  vs.  Johnson,  1  H. 
&  McH.  195. 
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The  form  of  a  bond  to  be  executed  by  the  defendant  on  a  writ  of  ne  exeat 
being  served  on  him,  set  out. 

Appeal  from  a  decree  of  the  Court  of  Chancery.  The  facts  stated 
in  the  bill  which  was  filed  on  the-  2l8t  of  November,  1816,  are,  that 
Cox,  the  defendant  in  the  Court  below,  (whose  executors  are  now  the 
appellants,)  being  indebted  to  the  complainants  (one  of  whom  is  the 
surviving  appellee,)  in  the  sum  of  Sl,599.30,  gave  them  his  negotia- 
ble promissory  note,  dated  the  23d  of  April,  1816,  payable  in  nine 
months  after  date.  The  note  was  not  due  until  the  2i6th  of  January, 
after  the  filing  of  the  bill.  That  Cox  was  about  to  remove  himself, 
and  all  his  goods,  property  and  merchandise,  into  the  western  parts 
of  the  United  States,  and  without  paying  said  debt  to  the  complain- 
ants, or  giving  them  any  security  or  satisfaction  for  the  payment 
thereof.  That  as  the  promissory  note,  and  the  sum  of  money  there- 
in mentioned,  was  not  due,  the  complainants  could  not  institute  a 
suit  at  law  for  its  recovery ;  and  forasmuch  as  they  would  be  with- 
out remedy  in  the  premises,  and  if  Cox  was  to  leave  this  State,  would 
be  in  danger  of  losing  their  said  debt,  they  prayed  that  he  be  de- 
creed to  pay,  or  secure  to  be  paid,  to  them,  the  said  sum  of  money, 
and  be  prohibited  from  leaving  or  departing  from  this  State  without 
the  further  order  of  this  Court ;  and  for  such  other  and  further  relief 
in  the  premises,  as  the  nature  and  justice  of  their  case  might  re- 
quire, &c.  Prayer  for  a  mbpena,  and  the  State's  writ  of  ne  exeat,  &c. 
Writs  ofsubpena  and  ne  exeat  accordingly  issued.  At  the  return  day 
of  the  writs  the  sheriff',  to  whom  they  were  directed,  returned  that 
he  had  served  them,  and  that  he  had  taken  a  bond  from  Cox,  with 
surety  to  the  State  in  the  penal  sum  of  83,200,  conditioned,  "that  if 
the  said  James  Cox,  Junior,  does  not  go,  or  attempt  to  go  out  of  the 
State  of  Maryland,  without  leave  of  the  said  high  Court  of  Chan- 
cery, then  the  above  obligation  to  be  void,  otherwise  to  remain  in  full 
force  and  virtue."  Cox  answered  the  bill,  admitting  that  he  was  in- 
debted to  the  complainants  in  the  sum  mentioned  on  his  promissory 
note,  as  stated  by  them.  He  denied  that  he  was  about  to  remove 
himself  and  all  his  goods,  &c.  into  the  western  parts  of  the  U.  S.  but 
that  being  a  merchant,  extensively  engaged  in  business,  and  having 
a  large  stock  of  dry  goods  on  hand,  &c.  he  had,  with  the  knowledge 
•  and  consent  of  all  his  principal  creditors,  except  the  com- 
ooO  piainants,  intended  to  take  a  part  of  said  stock  to  Pittsburg 
for  the  purpose  of  disposing  of  them,  and  to  make  collections  of  debts 
due  him  there,  and  afterwards  to  return  as  speedily  as  possible  to 
Baltimore,  and  had  no  design  whatever  of  permanently  removing, 
&c.  That  he  had  executed  a  bond,  with  security,  securing  the  com- 
plainants full  and  complete  remedy  at  law,  which  he  had  offered  to 
them,  &c.  Prayer,  that  the  writ  of  ne  exeat  might  be  discharged,  &c. 
and  petitioned  that  he  might  be  permitted  to  depart  the  State  on  his 
lawful  and  necessary  business,  &c. 
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Kilty,  C.  (November  29th,  1816.)  I  have  considered  the  within 
petition,  and  the  answer  and  other  papers  therein  referred  to.  I  am 
opinion,  that  no  temporary  leave  conld  be  given,  but  that  the  writ  of 
ne  exeat  must  be  discharged  entirely,  or  remain  in  force.  But  no  cir- 
cQinstances  of  hardship  that  could  be  stated  would  entitle  the  peti- 
tioner to  a  decision  without  giving  the  other  party  an  opportunity  of 
being  heard.  Without  expressing  any  positive  opinion,  1  am  inclined 
to  think,  that  if  the  petition  could  now  be  heard,  the  bond  oifered 
woald  not  be  sufficient;  but  that  a  bond  to  perfonn  the  decree  would 
be  required.  '  It  is  therefore  oitiered,  that  the  petition  be  heard  on 
Wednesday  the  2d  day  of  December  Term  next ;  provided  a  copy  of 
this  order  be  served  on  either  of  the  complainants,  or  their  counsel, 
before  the  2d  of  December  next.  On  the  2d  of  December  the  Chan- 
cellor  passed  the  following  order:  "  On  hearing  the  parties  on  the 
above  petition  I  am  of  opinion,  that  it  cannot  be  complied  with,  but 
ih^neexejat  may  be  dissolved  on  a  bond  according  to  the  rule  con- 
tained in  the  book  of  orders."  The  defendant  afterwards  executed 
sach  a  bond  to  the  State,  in  the  penal  sum  of  $3,200,  and  conditioned, 
^4bat  if  the  said  James  Cox,  Junior,  shall  either  obey,  fuliil  and  per- 
form, the  decree  which  may  be  made  by  the  Chancellor  in  the  said 
caase,  or  render  his  body  to  the  custody  of  the  sheriff,  to  whom  any 
writ  of  attachment  or  capias  ad  satisfaciendtim  shall  be  directed,  for 
the  par[)ose  of  conipelling  a  performance  of  the  said  decree  by  the 
said  defendant,  then,"  &c.  The  Chancellor  then  ordered  the  tie  ejoectt 
to  be  dissolved. 

•  KiLjY,  C.  (February  Term,  1817.)  This  suit  being  set  q^^^ 
down  for  final  hearing  on  bill  and  answer,  was  argued  by  the  ^^^ 
counsel  on  each  side'.  On  behalf  of  the  defendant  a  number  of 
authorities  were  cited  as  to  the  jurisdiction  and  practice  of  the  Court; 
to  the  benefit  of  which,  as  far  as  they  are  applicable,  his  client  is 
entitled  j  but  there  are  no  merits  in  his  case.  He  applied  to  have 
the  ne  exeat  dissolved,  and  it  was  dissolved  according  to  the  rule  of 
the  Court,  on  his  giving  a  bond, to  obey  the  decree,  or  render  himself 
to  custody  on  a  ca,  sa.  The  present  defence  goes  to  render  the  bond 
nugatory,  although  thjB  answer  admitted  the  money  to  be  due.  The 
only  doubt  that  I  have  is  as  to  the  kind  of  decree  now  to  be  made. 
It  is  not  the  practice  of  the  Chancellor  alone  to  assess  interest  by 
way  of  damages,  and  therefore  it  appears  proper  to  have  an  inter- 
locutory decree  to  account.  But  if  the  complainants  should  desire 
it,  the  decree  will  be  rescinded,  and  the  cause  stand  for  further  hear- 
ing at  the  next  term.  Decreed,  that  the  parties  account  with  each 
other,  and  that  an  account  lie  taken  by  the  auditor,  &c.  The  audi- 
tor accordin^y  stated  an  account — that  there  was  due  from  the  de- 
fendant to  the  complainants  the  sum  of  $1,634.11,  with  interest  on 
*1,599.30  from  the  29th  of  May,  1817,  until  paid. 
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Kilty,  C.  (July  Term,  1817.)  The  counsel  for  the  complainants 
moved  for  a  confirmation  of  the  auditor's  report,  and  a  decree  for 
payment.  The  counsel  for  the  defendant  was  heard  against  it,  and 
the  ca^e  was  submitted.  I  see  no  reason  to  alter  the  opinion  ex- 
pressed in  the  interlocutory  decree  at  February  Term.  Decreed,  that 
the  account  reported  by  the  auditor  be  confirmed,  and  that  the  de- 
fendant  do  forthwith  pay  to  the  complainants,  or  bring  into  this 
Court  to  be  paid  to  them,  the  sum  of  $1,634.11,  with  interest  on 
*1,599.30,  part  thereof,  from  the  29th  of  May,  1817,  until  paid  or 
brought  in,  and  the  costs  of  this  suit.  From  which  decree  the  de- 
fendant appealed  to  this  Court.  Pending  the  appeal,  he  died,  and 
his  executors  were  made  parties.  The  death  of  one  of  the  appellees 
was  suggested. 

The  cause  was  argued  at  December  Term,  1819,  before  Chase,  C. 
J.,  Buchanan,  Johnson,  Martin,  and  Dorset,  JJ. 

QQ'y  *  ^^^  ^^^  *^®  appellants,  contended,  1.  The  proper  remedy 
^^  •  for  the  complainants  for  the  recovery  of  their  debt,  was  an 
action  at  law  on  the  note,  and  the  Court  of  Chancery  had  not  juris- 
diction in  the  case;  if  that  Court  had  not  originally  jurisdiction,  no 
act  of  the  parties  could  give  it,  and  every  thing  must  be  considered 
as  coram  nonjudice, 

2.  Even  if  the  Court  of  Chancery  would  have  had  jurisdiction,  on 
the  complainant's  showing  that  they  had  been  deprived  of  their 
remedy  at  law  by  the  act  of  the  defendant,  yet  there  was  no  sach 
testimony,  and  the  answer  denied  the .  allegation  of  an  intended 
removal. 

On  the  first  point  he  contended,  that  the  writ  of  ne  exeat  was  a 
high  prerogative  writ,  and  was  issued  by  the  King  for  political  pnr- 
poses,  to  restrain  the  subject  from  leaving  the  country.  Fits:.  N.  B. 
85,(192;)  Cooper^ 8  Plead.  Introd.  XXXIV.  It  was  afterwards  ex- 
tended for  the  benefit  of  the  subject,  but  was  never  issued  on  a  mere 
legal  demand,  but  only  in  the  case  of  an  equitable  one.  Anon.  2  AUc. 
210;  Read'  vs.  Read^  1  Chan.  Ca.  115;  Roberts  vsi  Wilkiej  Amb.  177; 
King  vs.  Smithy  1  Dick  Rep.  82 ;  Atkinson  vs.  Bedal,  Ibidy  98 ;  Ex 
parte  Duncombe^  Ibid,  503 ;  Taylor  vs.  Leitch^  Ibid,  380 ;  Ex  parte 
Bunker,  3  P.  Wms.  313;  Goodwin  vs.  Clarke,  2  Dickens^  Rep.  497,  {and 
note ;)  Crossley  vs.  Marriott,  Ibiif,  609 ;  Brocker  vs.  Hamilton,  1  Dickens^ 
Rep.  154;  2  Madd.  Chan.  181,  1S2,  per  Lord  Chan.  Eldon;  Cooper's 
Plead.  13,  149;  Seymour  vs.  Hazard,  1  Johns.  Chan.  Rep.  1;  Cook 
vs.  Ravie,  6  Ves.  283.  It  had  sometimes  been  granted  in  the 
nature  of  bail.  Cooper^s  Plead.  Introd.  XXXIV,  and  page  13 ;  2  Mad. 
Chan.  182.  So  also  when  applied  for  by  sureties,  as  in  Hall  vs.  Bos- 
ley,  by  Chan.  Rogers;  and  WiJson  dc  Hoffman  vs.  Mandhart^  by 
Chan.  Hanson.    Also  by  Chan.  Hanson  in  the  case  of  partners. 

On  the  second  point  he  stated,  that  if  the  writ  of  ne  exeat  had 
issued  proi>erly,  there  was  no  subject-matter  on  which  the  Chancel- 
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\         lor  conid  decree,  as  the  proper  remedy  was  at  law.    1  Madd,  Chan. 

21, 69 ;  Anon.  2  Atk.  210. 

Moak^  for  the  appellee.  The  qaestion  for  decision  is,  hath  the 
Coart  of  Chancer^'  jurisdiction  over  the  matter  contained  in  the  pro- 
ceedings in  this  case  f  If  the  subject-matter  is  cognizable  in  equity, 
then  the  deci'ee  is  correct,  and  is  in  conformity  with  the  justice  of 
the  case,  as  •  disclosed  by  the  proceedings.  The  subject-  q^^^^ 
^  matter  of  the  claim  may  be  fairly  considered  as  matter  of  •'^^ 

account ;  and  if  so,  a  Court  of  equity  hath  competent  jurisdiction : 
1.  In  the  case  of  an  admitted  balance  of  account,  the  Court  has 
jorisdietion.  An  admitted  balance  of  account  does  not  differ  from  a 
note.  If  the  note  was  for  such  balance,  the  Court  hath  original 
jurisdiction,  as  in  Janes  vs.  Sampson^  8  Ves.  593,  where  the  writ  of 
I  ne  exeat  was  sustained  on  an  admitted  balance  of  account,  (upon 

i|  which  bail  might  have  been  had,)  on  the  ground  that  either  party 

1=  might  apply  to  a  Court  of  equity  and  have  an  account.    It  was  in- 

I  combent  on  the  defendant  below  to  show  that  the  claim  in  question 

was  a  single  demand.    He  might  have  proved  that  fact  before  the 
auditor,  when  the  account  was  taken. 

2.  The  decree  in  this  case  may  be  sustained  on  the  ground  of 
fraud.    The  transaction,  on  the  part  of  the  appellant,  originated  in 

.  fraud. 

3.  This  writ  can  be  sustained  in  all  cases  where  the  party  having 
even  a  money  demand,  cannot  institute  suit  at  law,  and  hold  the 
debtor  to  bail.  In  such  cases  a  Court  of  Chancery  has  jurisdiction, 
and  can  grant  relief.  The  right  to  recover  under  the  jurisdiction  of 
that  Court,  arises  from  the  act  of  the  debtor  himself.  His  leaving 
the  State  with  his  property,  of  itself  gives  jurisdiction.  The  uniform 
decisions  of  the  Court  of  Chancery  of  this  State  have  recognized 
this  principle ;  and  in  all  cases  of  money  demands,  where  the  debtor 

I  conld  not  be  held  to  bail  at  law,  the  writ  of  7ie  ea'eat  has  been  granted 

and  sustained.    This  •  was  the  case  in  Zollickoffer  vs.  Bousquet,   ^^^ 

'  and  Philpot  vs.  Basey^  in  the  year  1784.    Hogan  vs.  WGuUoh^  tfSIf 

and  Hall  vs.  Ogden^  in  1786.  Hall  vs.  Basley^  and  Wright  vs.  Clay- 
land^  in  1788.  Owings  vs.  Ogden,  in  1795.  In  this  last  case  the  basis 
of  the  prayer  for  the  writ  was,  that  Owings  had  instituted  an  action 
of  trespass  q.  c.f.  and  had  omitted  to  file  an  affidavit  to  hold  the 
defendant  to  bail,  there  being  a  great  and  special  damage,  &c. 
Montgomery  vs.  Gilmor,  where  the  bond  was  not  due,  and  Smith  vs. 
Gordon^  in  1799.  Brown  vs.  Duncan,  by  surety  for  notes  not  due,  in 
1800.  Scott  vs.  Bulger  J  where  the  note  was  not  due,  and  Shipley  vs. 
Dougherty  J  in  1801.  Lock  d;  Carticright  vs.  Bond^  on  the  application  of 
sureties  in  a  guardian's  bond,  and  Hoffman  et  al.  vs.  Mandhart,  by 
sureties  in  custom  house  bonds,  in  1802.  Whittington  vs.  Freeland, 
where  a  ca.  sa.  had  issued  on  a  judgment,  and  was  returned  non  est, 
in  1804.  These  cases  prove  the  practice  of  the  Court  of  Chancery 
in  this  State  to  be,  that  a  writ  of  ne  exeat  may  issue,  and  be  sus- 
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tained,  where  the  party  has  a  money  demand,  (although  not  a  demand 
where  a  Court  of  equity  would  have  cognizance,  as  having  either 
original  or  concurrent  jurisdiction,)  and  has  no  remedy  at  law,  and 
cannot  hold  the  debtor  to  bail. 

The  late  decisions  in  England  show  that  the  writ  of  tie  exeat  can 
in  no  case  be  sustained  but  where  the  Court  of  Chancery  hath  origi- 
nal or  concurrent  jurisdiction.  But  this  Court  will  not  be  controlled 
by  those  decisions  further  than  is  consistent  with  the  sound  policy 
of  the  commercial  interest  of  the  country,  and  the  rules  of  justice. 
Those  cases  decide,  that  to  sustain  the  writ,  the  demand  must  be  an 
equitable  demand,  in  the  nature  of  a  debt  actually  due — a  debt  due 
in  conscience,  and  where  the  party  has  no  remedy  at  law.  The  firat 
case  of  a  writ  of  ne  exeat  is  in  Llapd  vs.  Cardy^  Pre.  in  Chan.  171,  in 
the  year  1701,  where  the  plaintiff  stated  that  he  had  paid  the  de- 
fendant more  money  than  was  due  on  the  bill  referred  to  be  taxed. 
On  the  affidavit  of  the  plaintiff,  without  a  bill  being  filed,  the  writ 
was  sustained.  Brunlcer^  Ux  parte,  3  P.  Wms.  312 ;  2  Atk.  210;  Fearne 
vs.  Lisle,  Amh.  75;  Dime's  Case,  1  P.  Wms.  263,  {note;)  Rico  vs.  OuaX- 
tier,  3  Atk.  501 ;  AiMrhSon  vs.  Leonard,  3  Bro.  Gh.  Ca.  218 ;  Parker  vs. 
Appleton,  3  Bro.  Ch.  Ca.  427;  Cock  vs.  Ravie^  6  Ves.  284;  Jackson  vs. 

Petrie,  10   Ves.  165;    Gardiner  vs.  ,  15  Ves.  444;  Haffey  vs. 

Haffey,  14  Ves.  261;  Jones  vs.  Alephsin,  16  Ves.  270;  Russell  vs. 
Ashy,  5  Ves.  96.  Curia  adv.  vult. 

•  The  Court  of  Appeals  at  the  present  term  reversed 
•*"'*   the  decree  of  the  Court  of  Chancery. 


COURT  OF  APPEALS,  JUNE  TERM,  1822. 
Dashiell  et  al.  vs.  The  Attorney-General. 

The  peculiar  law  of  charities  originated  in  the  Statute  of  Charitable  Uses  of 
43  Eliz.  ch.  4,  and  independent  of  that  statute  a  Court  of  Chancery 
cannot  sustain  and  enforce  a  devise  to  charitable  uses,  which,  if  not  to 
a  charity,  would  on  general  principles  be  void,  (a) 

J.  C.  by  his  will  directs  the  income  of  his  estate  to  be  paid  over  by  his 
executors  to  certain  trustees,  and  after  making  several  appropriations 
of  a  part  thereof,  further  directs  the  residue  to  be  equally  divided,  one- 
half  to  be  applied  towards  finding,  &c.  the  poor  children  belonging  to 
the  congregation  of  St.  Peter's  Protestant  Episcopal  Church,  &c.  Held^ 
that  such  bequest  is  too  vague  and  indefinite  to  be  carried  into  effect, 
and  is  therefore  void,  and  that  the  subject  of  the  trust  results  for  the 
benefit  of  the  next  of  kin  of  the  testator,  (b) 


(a)  See  Dashiell  vs.  Attorney-General^  6  H.  &  J.  1,  note. 

(b)  Affirmed  in  Church,  <S:c.  vs.  Smith,  56  Md.  397;  Orrick  vs.  BoehfUy  49 
Md.  105;  Needles  vs.  Martin,  33  Md.  618;  WUderman  vs.  Baltimore,  8  Md- 
555.     See  Dashiell  vs.  Attbrney-General,  6  H.  &  J.  1,  note. 
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A  deTise  to  trustees  for  the  benefit  of  an  indefinite  object  is  equally  as 

invalid  as  an  immediate  devise  to  such  an  object. 
The  Statute  of  48  Eliz.  ch.  4,  is  not  in  force  in  this  State. 
Kilty's  Report  of  British  Statutee— The  authority  it  is  entitled  to. 

Appeal  from  Baltimore  County  Court  sitting  as  a  Court  of  equity. 
This  was  an  information  and  bill  of  complaint  filed  in  the  name  of 
the  Attorney-General,  at  and  by  the  relation  of  the  trustees  of  Hills- 
borough School  in  Caroline  County,  and  of  the  vestry  of  Saint  Peter's 
Chnrch  in  the  City  of  Baltimore,  and  the  trustees  of  Saint  Peter's 
Mool  in  the  said  city,  on  the  behalf  of  themselves  and  of  Peter 
Harmar,  &c.  poor  children  belonging  to  the  congregation  of  Saint 
Peter's  Protestant  Episcopal  Church  in  the  City  of  Baltimore,  and 
of  the  rest  of  the  poor  children  belonging  to  the  said  congregation, 
against  the  Beverend  George  Dashiell,  George  W.  Dashiell  and 
Mary  his  wife,  to  establish  certain  charitable  devises  in  lavor  of  the 
relators  and  complainants,  and  to  enforce  the  execution  of  a  trust 
for  that  purpose  in  the  will  of  James  Corrie,  dated  the  12th  of  March, 
1805.  The  will  referred  to,  after  appointing  Greorge  and  John  Yates, 
exeeutors,  and  the  appellant,  George  Dashiell,  and  Henry  Downes, 
trustees  of  the  testator's  estate,  and  guardians  of  his  daughter  and 
only  child,  and  directing  the  mode  in  which  his  estate  should  be 
administered,  and  the  proceeds  (after  payment  of  his  debts,)  invested 
in  certain  banks  by  his  executors,  and  be  by  them  paid  over  to  his 
tmstees,  contains  the  following  clauses — '^  I  will  that  my  daughter 
Mary  shall  have  a  woman  to  nurse  and  attend  her;  and  all  the  neces- 
«aiy  expenses  attending  my  daughter  Mary,  and  the  expenses  of  a 
woman  to  attend  her  until  she  attains  the  age  of  eighteen  years, 
shall  be  paid  out  of  the  income  of  my  estate,  received  by  my  trus- 
tees from  my  executors,  and  the  residue  of  the  income,  after  deduct- 
ing my  daughter  Mary,  and  her  servant's  expenses,  shall  be  appro- 
priated, until  she  attains  the  above  age  of  eighteen  years,  as  follows : 
It  shall  be  equally  divided,  one-half  to  be  applied  towards  feeding, 
clothing  and  educating,  the  poor  children  belonging  to  the  congre- 
gation of  Saint  Peter's  Protestant  Episcop^  Church  in  the' City  of 
Baltimore;  the  other  half  to  be  applied  towards  feeding,  qoq 
•  clothing  and  educating  the  poor  children  of  Caroline  County,  ^^^ 
in  the  State  of  Maryland,  which  attends  the  poor  or  charity  school 
established  at  Hillsborough,  in  said  county,  the  trustees  of  whit'.h 
school  are  to  receive  from  my  trustees  the  aforesaid  appropriation, 
in  payments  at  every  six  or  twelve  months,  and  appropriate  the 
«ame  in  the  manner  I  have  now  willed;  and  should  my  daughter 
Mary  die  before  she  becomes  eighteen  years  of  age,  in  such  case  I 
will  and  bequeath  the  whole  income  of  my  estate  to  be  equally 
divided,  one-half  to  be  applied  towards  feeding,  clothing  and  educa- 
ting, of  the  poor  children  belonging  to  the  congregation  of  Saint 
Peter's  Protestant  Episcopal  Church  in  the  City  of  Baltimore;  the 
21  5  H.  &  J. 
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other  half  to  be  applied  as  aforesaid  for  feeding,  clothing  and  educat- 
ing, the  poor  children  of  Caroline  County,  in  the  State  of  Maryland, 
which  attends  the  poor  or  charity  school  established  at  Hillsborough 
in  said  county.  I  will  that  should  my  daughter  Mary,  on  her  becom- 
ing maniageable,  connect  herself  by  matrimony  tiO  a  man  of  good 
moral  character,  and  have  the  consent  of  one  or  both  of  her  guar- 
dians, or  one  or  toth  of  my  executors,  to  the  connexion  she  forms, 
that  she  shall  be  entitled  to  receive  from  my  trustees,  and  they  shall 
pay  to  her  forever,  the  one-half  of  the  net  annual  income  of  my 
estate;  the  other  remaining  one-half  of  the  annual  income  will  then 
be  equally  divided  by  my  trustees,  the  one  part  of  which  to  be 
applied  towards  feeding,  clothing  and  educating,  of  the  poor  chil- 
dren belonging  to  the  congregation  of  Saint  Peter's  Protestant 
Episcopal  Church  in  the  City  of  Baltimore,  and  the  other  part  to 
the  feeding,  clothing  and  educating,  the  poor  children  of  Caroline 
County,  in  the  State  of  Maryland,  which  attends  the  poor  or  charity 
school  e^stablished  at  Hillsborough  in  said  county.  But  should  my 
daughter  Mary,  on  the  contrary,  marry  any  man  in  a  clandestine 
manner,  without  obtaining  the  consent  of  one  or  both  of  her  guar- 
dians, or  one  or  both  of  my  executors,  they  shall,  in  such  case,  vrith- 
hold  from  her  any  benefit  from  my  funds,  until  they  ascertain  how 
far  the  man  she  may  so  marry  is  worthy  of  receiving  any  benefit 
from  my  funds  arising  through  her.  And  should  my  daughter  Mary 
not  form  any  connexion  in  matrimony  after  attaining  the  age  o$ 
eighteen  years,  she  will  »be  entitled  to  have  the  same  support,  with 
a  servant  woman  to  attend  her,  as  she  had  until  she  attained  the 
age  of  eighteen  years,  with  a  further  *  allowance  of  what 
^^"^  money  her  guardians  or  my  executors  may  consider  necessary 
for  her  to  defray  all  decent  expenses."  ^^I  will,  that  if  at  any  future 
period  any  of  my  relations  should  require  assistance,  to  be  sup- 
ported, clothed  and  educated,  that  my  trustees,  in  virtue  of  this 
will,  shall  give  the  preference  to  them,  either  in  the  County  of  Caro- 
line, in  the  State  of  Maryland,  or  the  City  of  Baltimore,  in  said 
State,  or  in  any  other  place;  they  shall  attend  to  their  wants  as 
aforesaid  in  preferen<j|B  to  all  others."  The  will  was  proved  on  the 
18th  of  May,  1805.  On  the  25th  of  January,  1806,  the  trustees  of 
Saint  Peter's  School  were  legally  incorporated.  The  answers  of  the 
defendants  insisted  that  the  relators  were  not  entitled  to  relief,  and 
that  the  devise  conferred  no  interest  which  could  be  established  in 
their  favor,  but  that  the  same  was  void,  and  a  trust  only  for  the 
next  of  kin,  the  testator's  daughter  Mary,  one  of  the  defendants. 
The  County  Court  decreed  pro  Jorma^  that  the  charitable  beqaest^^ 
and  uses  made  and  created  by  the  will  of  James  (/Orrie,  ought  to  be 
established,  and  the  trust-s  thereof  performed  and  carried  into  execu- 
tion. That  one  moiety  of  the  whole  estate,  &c.  should  remain  vested 
in  the  defendant  George  Dashiell,  to  be  by  him  held  and  applied 
forever  thereatter  for.  the  benefit  of  the  daughter  of  the  said  Corrie, 
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now  Mary  Dashiell,  wife  of  the  defendant,  George  W.  Dashiell,  and 
her  legal  representatives,  as  directed  by  the  provisions  of  the  said 
will.  That  the  other  moiety  of  the  whole  estate,  &c.  be  divided  into 
two  eqaal  moieties,  whereof  one  moiety  was  to  be  assigned,  &c.  by 
the  defendant,  George  Dashiell,  sarviving  trustee  under  the  said 
will,  to  the  Trustees  of  Saint  Peter's  School  in  the  City  of  Baltimore, 
in  the  manner  thereinafter  mentioned  and  directed.  And  as  be- 
tween the  relators  and  the  defendant,  George  Dashiell,  it  was 
decreed,  &c.  that  the  said  George  Dashiell  be  removed  and  dis- 
charged from  the  trust  under  the  said  will,  so  far  as  it  related  to 
the  said  relators,  and  that  The  Trustees  of  Saint  Peter's  School, 
and  their  successors,  should  be  substituted  and  appointed  trustees 
to  execute  the  trusts  under  and  created  by  the  said  will,  so  far  as  con- 
cerned ^^the  poor  children  belonging  to  the  congregation  of  Saint 
Peter's  Protestant  Episcopal  Church  in  the  City  of  Baltimore,"  and 
that  the  said  G^rge  Dashiell,  surviving  trustee  as  aforesaid,  should 
assign,  &c.  one  moiety  of  the  charity  estate,  that  is  to  say,  one-fourth 
part  of  the  •  whole  estate,  &c.  now  in  his  hands  as  surviving  Qoft 
trustee  as  aforesaid,  or  to  which  he  had  any  right  or  title,  as  ^^^ 
SQch  trustee,  unto  ^^  The  Trustees  of  Saint  Peter's  School,"  and  their 
SQCcessors,  ibrever,  in  severalty,  and  •not  subject  to  the  control  of 
any  person  or  body  politic  whatever,  to  and  upon  the  charitable 
vise»  declared  by  the  testator,  James  Corrie,  in  favor  of  <Hhe  poor 
children  belonging  to  the  congregation  of  Saint  Peter's  Protestant 
Episcopal  Church  in  the  City  of  Baltimore,"  and  to  be  by  the  said 
trustees  of  Saint  Peter's  School  forever  thereaiter  held  and  applied 
to  the  charitable  use  arforesaid,  and  none  other.  From  which  decree 
the  defendants  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  Eable,  Mabtin,  and 
Stephen,  JJ. 

Taney,  Winder^  and  Murray,  for  the  appellants,  contended.  1. 
That  the  devise  in  Corrie's  will,  intended  for  the  benefit  of  the  re- 
lators, was  void  for  uncertainty,  and  was  not  cured  by  the  statute  of 
43  Elizabeth,  ch.  4,  for  regulating  charitable  uses.  2.  That  if  such 
devise  was  within  the  remedy  of  that  statute,  the  statute  was  not 
in  force  in  this  State.  3.  That  said  devise  was  void  under  the  34th 
Article  of  the  Declaration  of  Bights  of  this  State. 

On  the  first  point  they  argued,  that  the  relators,  the  persons  in- 
tended to  be  benefited  by  the  devise,  were  not,  independent  of  the 
statute,  by  the  general  principles  of  the  law  of  devises,  designated 
with  sufficient  legal  certainty.  They  cited  Poic.  on  Dev.  276,  277, 
(418; )  3  Com.  DUj.  tit.  Devise,  (K,)  412;  Taylor  vs.  Sayer,  Cro.  Eliz. 
742 ;  Anon.  1  P.  Wm^.  329 ;  4  Bac.  Ah.  tit.  Ijegaeies,  329,  330 ;  The 
Baptist  Association  vs.  HarVs  Ex^rs^  4  Wheat  29.  The  Acts  of 
1802,  ch.  105,  and  1803,  ch.  45,  establishing  and  incorporating  St. 
Peter's  Church  and  School.    3  Com.  Big.  tit.  Devi^,  410 ;  2  Fonbl.  tit. 
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CharitieSj  8.  2,  p.  209,  211 ;  DnJce^s  •  Charitable  r«e«,  371 ;  The 
oUo  Baptist  Association  vs.  Harty  4  Wheat  1,  29;  The  Attomey- 
Oefieral  vs.  Boicyer,  3  Fe».  726 ;  Morice  vs.  !%«  Bishop  of  Durham^  10 
Fe«.  540 ;  9  Ves.  405,  &  C;  ifi/te  vs.  Farmer,  1  Merivale,  87  ;  4  irAeoi. 
(A/>/>en^ir,)  5 ;  Duke,  355,  356,  359,  360,  362,  366,  368,  370,  379,  3So; 
2  Fonbl.  206;  Dartmouth  College  vs.  Wooeiirard,  4  Wfieat  677.  That 
the  Chancellor  in  the  Province,  had  not  the  same  powers  bs  the  Lord 
Chancellor  had  in  England.  Snow  vs.  Gerrard  in  the  Upper  House  in 
1663.  That  the  case  of  charities  did  not  belong  to  the  Coart  of  Chan- 
cery, exclnsively  a«  a  Court  of  equity.  Cooper^s  Plead.  21, 101, 102; 
2  Fonbl.  29 ;  The  Baptist  Association  vs.  Hart,  4  Wfieat.  37.  Unless 
it  was  a  charity  within  the  Statute  of  Elizabeth,  there  was  no 
power  to  sue  in  the  name  of  the  Attorney-General,  and  there  could 
be  no  relief  by  information.  The  Attorney- General  vs.  Hewer,  2  Vem. 
387;  The  AUorney- General  vs.  Newcombe,  14  Ves.  7.  Where  the  ob- 
ject of  the  donor  is  definite,  but  cannot  be  effected,  the  Court  will 
not  look  to  another  object,  but  let  the  property  go  to  the  next  of  kin 
or  the  heir-at-law.  1  J5ac.  Ab.  tit.  Charitable  Uses,  (D,)  587,  (notes  ;) 
The  Attorney 'General  Y%.  The  Bishop  of  Oxford,  1  Bro.  Chan.  Rep. 
444.  So  where  the  testator  discovered  no  general  intention  beyond 
that  specified  in  his  will,  and  that  was  disappointed.  The  Attomey- 
General  vs.  Gouldiny,  2  Bro.  Chan.  Rep.  428;  The  Attorney- General 
vs.  TheEarl  of  Winchelsea,  3  Bro.  Chan.  Rep.  379.  So  a  bequest  to 
the  testator's  most  necessitous  relations  would  go  according  to  the 
Statute  of  Distributions.  Widmore  vs.  Woodroffe,  Ambl.  640 ;  Jones 
vs.  Beall,  2  Vem.  381.  That  where  there  is  a  general  intention  as  to 
the  charity,  it  might  be  appropriated  to  particular  charities,  but  not 
where  there  was  a  particular  bequest  to  a  particular  object.  De  Costa 
vs.  De  Pas,  Ambl.  228 ;  Moggbridge  vs.  Thaekicell,  7  Ves.  80 ;  Mills  vs. 
Fanner,  1  Mer.  55. 

On  the  second  point,  they  referred  to  the  Declaration  of  Bights, 
Art  3.  llie  State  vs.  Buchanan,  {ante  317 ; )  Kilty^s  Rep.  of  the  SiaL 
86;  Resol.  of  1794,  No.  10;  1809,  No.  22;  1810,  No.  21,  and  1816, 
No.  69 ;  Whittington  vs.  PoUc,  1  H.  d?  J.  250 ;  Rep.  of  the  Stat,  in 
Pennsylv.  5  Binny^s  Rep.  595.  The  Acts  of  1704,  ch.  38 ;  1722,  ch.  4,  and 
1723,  ch.  19;  Jackson  vs.  Hammond,  2  Caine^s  Case,3S7.  Colonists 
may  adopt  or  reject  the  laws  of  the  mother  country.  Grotius,  B.  2 
QQiy  **^^5  Smffs  •  Laws  of  Con.  40.  The  doctrine  of  charity, 
••^  •  whether  under  the  statute,  or  common  law,  was  not  a  legal, 
but  a  prerogative  one,  and  such  as  could  not  be  authorized  under 
our  form  of  government.  Moggbridge  vs.  Tha>ckweU,  1  Ves.  Jr.  464, 
and  7  Ves.  35;  5  Bac.  Ab.  tit.  Prerof/ative,  (D.  5,)  534;  Cooper'^ s  Plead. 
219;  3  Blk.  Com.  427;  Highmore  on  Luna^,  28.  No  appeal  lay 
from  the  Chancellor  on  a  decree  for  charitable  uses  under  the  statute. 
Satd  vs.  Wilson,  2  Von.  118.  The  Statutes  of  Mortmain  were  ex- 
pressly  introduced   as    to    all   the  landed   property   in    the    Pro- 
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vjnce,  by  the  conditions  of  plantations  in  1648.    Kilty^s  Land.  Hold. 
As9. 42. 

Harper  and  B.  Johmonj  for  the  appellees,  contended,  1.  That  the 
beqaest  was  good  under  the  Statute  of  Elizabeth ;  and  that  that 
statute  was  in  force  in  this  State.  2.  That  a  devise  similar  to  the 
pnsent,  independent  of  the  statute,  might  be  enforced  in  Chancery. 
They  argued  that  a  devise  to  charity  in  general  was  valid  by  the 
statute.  So  was  a  devise  to  the  poor  generally ;  and  if  so,  that  a 
devise  to  the  poor  of  a  particular  congregation  wns  of  course  good. 
K  it  did  not  come  under  the  statute,  it  was  because  the  remedy 
afforded  by  the  statute  was  not  necessary.  The  Statute  of  Elizabeth, 
which  is  set  out  in  Duke^  127,  repealed  the  Statute  of  Mortmainj  and 
was  intended  to  remedy  devises  of  this  kind.  That  it  was  in  forte 
in  this  State,  they  referred  to  the  Decl.  of  Bight,  Art.  3.  1  BUc. 
Cm.  107;  2  P.  Wms.  75  j  Blankard  vs.  Qaldy^  2  Salk.  411;  Smith 
T8.  Gould^  Ibid^  666;  The  State  vs.  Buchanan,  (ante  317;)  King  vs. 
Band,  4  Burr.  2500;  1  Tucker's  BUc.  {Appendix,)  412,  443;  Acts  of 
1704,  eh.  38 ;  1723,  ch.  19.  An  appeal  would  lie  from  a  decision 
under  the  statute  for  charitable  uses.    3  Blk.  Com.  437. 

2.  That  the  bequest  could  be  supported  at  common  law,  inde- 
pendent of  the  Statute  of  Elizabeth.  Pow.  on  Dev.  428,  421,  422 ; 
Isaac  vs.  Defriez,  Ambl.  595 ;  Brundsden  vs.  Woolred-ge,  Ibid,  507 ;  4 
Bac.  Ab.  tit  Legacies  &  Demses,  329,  {Notes;)  Buke,  360,  361;  4 
€6ke,  109,  111,  115,  116;  1  Coke,  25  b;  The  Attorney- General  vs. 
Batcyer,  3  Ves.  725.  The  Statute  of  Elizabeth  gave  effect  to 
some  devises  which  before  were  invalid ;  but  the  greater  part  of 
those  it  embraced  could  be  enforced  before,  and  informations  for  chari- 
table uses  did  not  grow  up  under  it.  Porter's  Case,  1  Coke,  22 ;  Eyre 
vs.  The  Countess  *  of  ShafUbury,  2  P.  Wms.  103,  110;  Falk- 
land  vs.  Bertie,  2  Vem.  342;  Christ's  College,  Cambridge,  IW.  **"* 
Blk.  Rep.  91;  3  BVk.  Com.  427;  Duke,  108,  163;  Dig.  of  Chan.  Rep. 
40,  ph  2, 12,  13 ;  2  Cas.  in  Chan.  18.  Where  the  persons  to  take 
were  capable  of  being  identified,  the  Court  of  Chancery  would  sup- 
ply the  place  of  trustees;  but  here  there  were  trustees  suflSciently 
designated,  as  were  also  the  cestui  que  trusts.  Brundsden  vs.  Wool- 
redge,  Ambl.  507 ;  Widmore  vs.  Woodroffe,  Ibid,  636.  That  the  right 
might  be  enforced  in  this  State  under  our  Constitution,  they  referred 
to  3  Blk.  Com.  47,  and  the  Const.  Art.  36. 

Buchanan,  J.  delivered  the  opinion  of  the  Court.  This  case  has 
been  ably  and  elaborately  discussed ;  and  on  an  attentive  examina- 
tion of  the  numerous  authorities  referred  to,  and  relied  upon  in  argu- 
ment by  the  counsel  on  either  side,  we  have  come  to  this  conclusion : 
That  the  peculiar  law  of  charities  originated  in  the  Statute  43 
Elizabeth,  for  regulating  charitable  uses,  and  that  independent 
of  that  statute,  a  Court  of  Chancery  cannot,  in  the  exercise  of  its 
ordinary  jurisdiction,  sustain  and  enforce  a  bequest  to  charitable 
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uses,  which,  if  not  a  charity,  would  ou  general  principles  be  void ; 
and  in  this  we  are  supported  by  the  decision  of  the  Supreme  CJourt 
of  the  United  States,  in  the  case  of  The  Baptist  Association  against 
Ha^-t^s  Executors^  4  Wheatovi,  1,  in  which  all  the  priucipal  authorities 
are  reviewed,  and  the  subject  very  fully  investigated. 

It  is  an  admitted  general  principle,  that  a  vague  bequest,  the 
object  of  which  is  indefinite,  cannot  be  established  in  a  Court  of 
equity. 

Is  this  a  bequest  of  that  description  ?  We  think  it  clearly  is. 
The  testator,  by  his  will,  appointed  the  appellant,  George  Daskiell, 
and  Henry  Downs,  trustees  of  his  estate,  and  guardians  of  his  only 
child,  with  instructions  to  his  executors  to  pay  over  to  them  the 
annual  income  of  his  estate,  to  be  by  them  appropriated  according 
to  the  provisions  of  the  will,  which,  after  providing  among  other 
things,  for  the  payment  of  his  debts,  and  the  support  and  education 
of  his  daughter,  directs  the  residue  of  the  income  of  his  estate  ^^  to 
be  equally  divided,  one-half  to  be  applied  towards  feeding,  clothing 
and  educating,  the  poor  children  belonging  to  the  congregation  of 
Saint  Peter's  Protestant  Episcopal  Church  in  the  City  of  Balti- 
^^^  more,"  &c.  with  •  certain  provisions  for  the  eventual  increase 
oVV  Qp  decrease  of  the  fund  so  set  apart  for  that  purpose. 

Wherever  the  word  poor  or  poorest,  has  been  used  as  a  term  of 
description  in  a  devise  or  bequest,  it  has  been  held  to  be  insufficient, 
for  uncertainty ;  as  a  devise  to  twenty  of  the  poorest  of  the  testa- 
tor's kindred.  Powel  on  Devises^  419;  3  Com.  Dig.  412,  with  many 
other  authorities,  to  which  it  is  unnecessary  to  refer.  In  this  case 
the  bequest  is  quite  as  vague  and  indefinite  as  if  it  was  to  twenty" 
of  the  testator's  poorest  relations,  or  to  his  poor  relations  generally, 
or  to  the  poor  people  of  a  particular  county. 

Who  are  ^Hhe  poor  children  belonging  to  the  congregation  of 
Saint  Peter's  Protestant  Episcopal  Church  in  the  City  of  Baltimore  f  " 
No  Court  can  know,  or  have  the  means  of  ascertaining;  and  the 
description  of  the  cestui  que  trust  is  so  vague,  that  none  can  be 
found  who,  upon  the  general  principles  of  equity,  can  entitle  them- 
selves to  the  benefit  of  the  trust. 

It  seems  to  be  supposed,  that  the  power  of  a^K^ertaining  and  desig- 
nating^^ the  poor  children  belonging  to  the  congregation  of  Saint 
Peter's  Church,"  is  given  by  the  will  to  the  trustees,  and  that  the 
beneficial  interest  of  the  cestui  que  trust  may  be  sustained  by  reason 
of  the  intervention  of  trustees  capable  of  taking  the  legal  estate, 
on  the  principle  that  id  certum  est  quod  cerium  reddi  potest. 

If  it  be  admitted  that  authority  is  vested  by  the  will  in  the  trus- 
tees to  ascertain  and  designate  who  are  the  poor  children  belonging 
to  the  congregation  of  Saint  Peter's  Church,  it  cannot,  abstracted 
from  the  statute,  assist  the  case  of  the  defendants,  for  being  a  per- 
sonal trust,  without  the  aid  of  the  statute,  the  cestui  que  trust  can 
only  be  brought  into  beiug  by  the  ascertainment  and  designation  of 
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the  trustees;  and  there  being  no  such  ascertainment  and  designation, 
though  certain  selections  have  been  made,  no  persons  exist  having 
in  themselves  a  vested  equitable  interest  which  they  are  capable  of 
asserting  in  a  Court  of  equity.  The  bequest  therefore  is  too  vague 
and  indefinit-e  to  be  carried  into  execution  on  general  principles, 
there  being  none  who  can  show  themselves  entitled  to  the  beneficial 
interest,  but  is  void,  and  the  subject  of  the  trust  being  undisposed 
of,  the  benefit  of  it  results  to  the  next  of  kin,  as  in  the  case  of 
Morrice  vs.  The  Bishop  of  Durham^  *  9  Yes.  399,  where  the  - 
devise  was  to  the  Bishop,  in  trust  "to  dispose  of  the  ultimate  ■*'^'^ 
residue  to  such  objects  of  benevolence  and  liberality  as  he  in  liis 
own  discretion  should  most  approve  of,"  which  being  held  not  to  be 
a  charity,  the  bequest  was  determined  to  be  void,  and  the  residue 
decreed  to  the  next  of  kin,  on  the  ground  that  it  was  too  indefinite 
to  be  executed  by  the  Court,  which,  as  the  master  of  the  rolls  said, 
^'had  not  been  and  could  not  be  denied."  And  if  it  were  other- 
wise, the  trustees,  by  neglecting  to  execute  the  trust,  might  virtually 
<»avert  the  trust  into  the  ownership  of  the  trust  fund.  If  there 
was  here  a  discretion  vested  in  the  trustees  appointed  by  the  testa- 
tor, that  case  would  precisely  fit  this,  there  being  no  legal  distinc- 
tion in  this  State  between  a  bequest  to  charitable  and  other  objects. 
Bat  no  such  power  is  given;  the  trustees  are  directed  to  appropriate 
the  fund  entrusted  to  them,  to  the  feeding,  clothing  and  educating, 
the  poor  children  belonging  to  the  congregation,  &;c.  that  is,  all  the 
poor  children  belonging  to  that  congregation,  not  such  as  they  might 
select,  and  without  any  right  or  power  to  discriminate;  and  there  is 
no  difference  whether  a  devise  or  bequest  be  immediate  to  an  indefi- 
nite object,  or  to  a  trustee  for  the  use  and  benefit  of  an  indefinite 
object.  If  it  be  immediate  to  an  indefinite  object,  it  is  void,  and  if 
it  be  a  trust  for  an  indefinite  object,  the  property  that  is  the  subject 
of  the  trust,  is  not  disposed  of,  and  the  trust  results  for  the  benefit 
of  those  to  whom  the  law  gives  the  property  in  the  absence  of  any 
other  disposition  of  it  by  the  testator  or  donor;  and  independent  of 
the  Statute  of  Elizabeth,  no  Court  in  this  State  can  by  any  mode 
carry  such  a  devise  or  bequest  into  effect  in  violation  of  vested 
individual  rights.  It  would  be  to  make  and  not  expound  and  enforce 
wills;  an  arbitrary  exertion  of  judicial  power  altogether  inconsistent 
with  any  principle  known  to  the  institutions  of  the  State.  And  it 
is  believed  that  in  England,  before  the  Statute  of  Elizabeth,  no 
charity  could  have  been  established  on  information  in  the  name  of 
the  Attorney-General,  where  the  instrument  creating  it  was  defec- 
tive, or  the  object  of  the  donor's  or  testator's  bounty  was  so  vaguely 
and  imperfectly  described  as  to  be  incapable  of  taking  if  it  was  not 
a  charit}*,  and  the  thing  intended  to  be  given  would  vest  in  the 
heir-at-law  or  next  of  kin ;  but  that  whenever*  charities  were  ^ ^^ 
established  on  such  informations,  they  were  such  as  were  ^'^* 
valid  in  law,  and  the  enforcement  of  which  did  not  interfere  with 
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vested  private  rights.  It  is  also,  in  this  case,  a  fatal  objection  to 
the  validity  of  the  devise^  that  it  is  not  for  the  benefit  of  those  poor 
children  alone,  who  at  the  time  belonged  to  the  congregation  of 
Saint  Peter's  Church,  but  of  the  poor  children  who  should  in  succes- 
sion belong  to  that  congregation,  and  who  not  being  a  corporate 
body  were  incapable  of  taking  in  succession.  A  devise  or  bequest 
immediately  to  an  object  incapable  of  taking,  or  in  trust  for  such  an 
object,  standing  on  no  better  footing  than  if  it  were  to  a  vague  and 
indefinite  object,  and  "The  Trustees  of  Saint  Peter's  Church,"  aud 
"The  Trustees  of  Saint  Peter's  School,"  and  "The  Trustees  of  Hills- 
borough School,  in  Caroline  County,"  have  clearly  neither  of  them 
either  a  vested  right  in  themselves,  nor  any  beneficial  interest  in 
the  trust. 

The  next  and  principal  question  is,  whether  the  Statute  43  Eliza- 
beth is  in  force  in  this  State f  which  we  think  depends  entirely  on 
the  construction  to  be  given  to  thb  third  section  of  the  Bill  of  Rights, 
and  the  evidence  furnished  by  Chancellor  Kilty's  Report  of  the 
Statutes.  The  third  section  of  the  Bill  of  Rights  is  in  these  words; 
^^  The  inhabitants  of  Maryland  are  entitled  to  the  common  law  of 
England,  and  the  trial  by  jury,  according  to  the  course  of  that  law, 
and  to  the  benefit  of  such  of  the  English  statutes  as  existed  at  the 
time  of  their  first  emigration,  and  which  by  experience  have  been 
found  applicable  to  their  local  and  other  circumstances,  and  of  such 
others  as  have  been  since  made  in  England  or  Great  Britain,  and 
have  been  introduced,  used,  and  practised  by  the  Courts  of  law  or 
equity."  The  provisions  of  this  Article  varj'  according  to  the  dif- 
lerent  subjects  to  which  the}^  relate. 

The  inhabitants  of  the  State  are  declared  to  be  entitled  to  the 
common  law,  without  any  restrictive  words  being  used,  aud  thus  the 
common  law  is  adopted  in  mass,  so  far  at  least  as  it  is  not  inconsis- 
tent with  the  principles  of  that  instrument,  and  the  nature  of  our 
political  institutions. 

They  are  declared  to  be  entitled  to  the  benefit  of  such  of  the 
English  statutes  as  existed  at  the  time  of  their  first  emigration,  aud 
which,  by  experience  had,  at  the  time  of  the  Declaration  of  Rights, 
been  found  to  be  applicable  to  their  local  and  other  circumstances, 
^  and  also  to  the  benefit  •  of  such  other  British  statutes,  made 
^'^'^  after  the  emigration,  as  had  been  introduced,  used,  and 
practised  by  the  Courts  of  law  or  equity — a  distinction  being  made 
between  the  statutes  which  existed  before  the  emigration,  and  those 
which  were  afterwards  passed,  and  between  both,  and  the  common 
law.  We  do  not  think  that  this  section  of  the  Bill  of  Rights  is  to 
be  expounded  according  to  the  rule  of  construction  applicable  to 
declaratory  laws,  but  that  it  must  be  understood  as  adopting  the 
different  classes  of  the  statutes  to  which  it  relates  sub  mode  onlv» 
and  rejecting  all  others ;  and  as  laying  down  rules  by  which  to  ascer- 
tain what  statutes  were  so  adopted — a  different  rule  applying  to 
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each  class.  In  relation  to  those  which  existed  at  the  time  of  the 
emigration,  their  having  been  fonnd  by  experience  to  be  applicable 
to  oor  local  and  other  circumstances,  being  the  rule  for  the  govem- 
ment  of  Courts  of  justice  in  determining  which  are  in  force;  and 
their  having  been  introduced,  used,  and  practised  by  the  Courts  of 
law  or  equity,  the  rule  in  relation  to  those  passed  since  the  emigra- 
tion. As  to  the  latter  class,  it  does  not  seem  to  be  denied  that  none 
are  io  force  but  such  as  had,  at  the  time  of  the  Declaration  of 
Bights,  been  introduced,  used,  and  practised  by  the  Courts  of  law 
or  equity ;  and  if  that  rule  was  intended  to  be  restrictive,  it  is  diffi- 
colt  to  ascribe  to  the  convention  a  different  intention  in  relation  t-o  the 
other,  nor  can  a  different  intention  be  raised  by  the*  argument  that 
oar  ancestors  brought  with  them  all  the  laws  of  the  mother  country 
at  the  time  of  their  emigration.  For  if  it  had  been  intended  that 
all  the  statutes,  then  existing,  should  be  and  continue  in  force^ 
which  might  by  Courts  be  deemed  applicable  to  our  local  and  other 
circumstances,  it  was  exceedingly  idle  to  declare  such  of  them  to  be 
in  force  as  had  by  experience  been  found  applicable.  And  why  was 
a  different  language  adopted  in  relation  to  them  from  that  which 
was  used  in  relation  to  the  common  law  f  for  they  were  both  equally 
brought  with  them  by  our  ancestors. 

The  circumstance  of  a  different  provision  being  made  shows  that 
the  Convention  entertained  different  views  with  respect  to  them. 

It  could  not  have  been  intended  as  a  mere  declaratory  provision 
for  the  purpose  only  of  removing  doubts  that  existed  at  the  time,, 
for  if  there  were  any  statutes  about  the  extension  of  which  no 
doabts  were  entertained,  it  must  *  have  been  those  which,  ^7  Mg^€% 
experience,  had  been  found  applicable,  and  there  was  no  *'^«* 
necessity  for  declaring  the  inhabitants  of  the  State  to  be  entitled  to 
their  benefit,  unless  it  was  the  intention  to  prohibit  the  use  of  all 
SQch  as  had  not  by  experience  been  found  applicable. 

This  view  of  the  third  section  of  the  Bill  of  Rights  raises  the  ques- 
tion, Which  of  the  statutes  existing  at  the  time  of  the  first  emigra- 
tion had  by  experience  been  found  applicable  ?  The  only  evidence 
to  be  found  on  that  subject  is  furnished  by  Kilty's  Report  of  the 
Statutes,  in  which  the  43  of  Elizabeth  is  classed  among  those  which 
are  said  not  to  have  been  found  applicable.  That  book  was  com- 
piled, printed,  and  distributed,  under  the  sanction  of  the  State,  for 
the  Qse  of  its  officers,  and  is  a  safe  guide  in  exploring  an  otherwise 
very  dubious  path. 

It  is  therefore  our  opinion,  that  the  Statute  43  Elizabeth,  is  not  in 
force  in  this  State,  and  that  the  decree  ought  to  be  reversed. 

Decree  reversed. 
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C^OURT  OF  APPEALS,  JUNE  TERM,  1822. 

Kennedy  vs.  Boaas. 

There  is  no  adequate  provision  in  the  general  insolvent  laws  of  this  State, 
for  dispossessing  an  insolvent  debtor  of  his  property,  from  the  time  of 
his  application  for  relief. 

A  provisional  trustee,  appointed  under  the  Act  of  1816,  ch.  221,  s.  2,  is  to 
take  possession  of  the  insolvent's  property;  but  no  power  is  given  him  to 
recover  such  property  from  third  persons;  where  that  is  to  be  done<, 
(there  being  no  permanent  trustee,)  the  name  of  the  insolvent  must 
be  used,  (a; 

The  possession  only,  passes  to  the  provisional  trustee,  and  the  absolute 
property  remains  with  the  insolvent  until  a  permanent  trustee  is  ap- 
pointed, in  whom,  by  operation  of  the  insolvent  Acts,  the  title  of  the 
property  vests. 

The  provisional  trustee  has  only  power  to  possess  and  preserve  the  insolvent's 
property  for  the  benefit  of  his  creditors;  and  for  the  protection  of  that 
right  he  may  sue  if  his  possession  is  invaded. 

To  avoid  a  deed  or  assignment  by  an  insolvent  debtor,  it  must  be  made  with 
a  view  and  under  the  expectation  of  becoming  an  insolvent  debtor,  and 
with  an  intent  thereby  to  give  an  undue  and  improper  preference.  Per 
Chase,  C.  J.  (6) 

The  time  when  a  person  becomes  an  insolvent  debtor,  under  the  insolvent 
laws,  is  when  he  files  his  petition  for  the  benefit  of  those  laws.    Ibid,  (c) 

An  assignment  made  by  an  insolvent  through  coercion  of  the  law,  is  not  an 
undue  and  improper  preference.    Ibid,  (d) 

Before  a  final  release  can  be  obtained  by  an  insolvent,  the  trustee  muftt 
certify  to  the  Court  that  he  has  received  all  the  property  contained  in 
the  insolvent's  schedule.    Ibid. 

Where  there  is  no  final  discharge  the  petition  of  the  insolvent,  and  all  the 
proceedings  under  it,  are  ineffectual  and  void,  and  the  property  will  be 
divested  out  of  the  trustee,  and  revert  to  the  petitioner,  and  vest  in 
him  by  operation  of  law,  as  a  resulting  trust,  (the  original  object  of  the 
trust  having  failed;)  and  will  be  liable  to  be  operated  on  and  affected 
under  the  general  laws  as  the  property  of  the  petitioner.    Ibid. 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of 
trover  brought  on  the  10th  of  March,  1818,  by  the  appellant,  as  [>ro- 
visioual  trustee  of  F.  A.  Abbott,  an  insolvent  debtor,  against  the 
appellee,  for  two  promissory  notes.  The  general  issue  was  pleaded ; 
and  at  the  trial  the  plaintiff'  gave  in  evidence,  that  the  said  Abbott, 


(a)  Examined  in  Brown  vs.  Brice,  2  H.  *  G.  27,  and  Teackle  vs.  Gibson,  8 
Md.  87.     See  the  Act  of  1880,  c.  172. 

(6)  Approved  in  Harding  vs.  Stere)uton,  6  H.  &  J.  266;  BecUty  vs.  Davis.  9 
Gill,  218. 

(e)  Approved  in  Syester  vs.  Brewer^  27  Md.  316. 

(d)  See  Crawford  vs.  Taylor,  6  G.  &  J.  323. 
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on  the  •  29th  of  November,  1817,  sold  to  W.  Bromwell  all  his 
iroods  and  stock  of  merchandise,  for  about  the  sum  of  ¥3,000,  ^"^ 
to  be  paid  $500  in  cash,  and  the  residue  in  notes  endorsed  by  Hosea 
Johns ;  and  that  the  notes  which  this  action  is  brought  to  recover, 
were  two  of  the  notes  so  given.    On  or  about  the  first  of  December, 
1817,  a  few  days  after  Abbott  closed  his  store,  he  delivered  to  D. 
Boslej,  of  the  house  of  Bosley  and  Jarrett,  all  the  notes  drawn  by 
Bromwell,  with  instructions  to  pay  himself  the  amount  due  to  the 
firm  of  Bosley  and  Jari'ett,  (which  was  admitted  to  have  been  about 
1447,)  and  to  hold  the  rest  subject  to  his,  Abbott\s,  order.    On  the 
4th  of  December  following,  on  the  petition  of  the  defendant,  (now 
appellee,)  a  writ  of  ne  exeat  issued  against  Abbott  from  Baltimore 
County  Court,  on  an  allegation  that  he  w^us  indebted  to  the  defend- 
aDt,  and  his  copartner,  D.  Leche,  in  a  sum  of  money  equal  to  the 
amoant  of  the  notes  for  which  this  action  was  instituted.    Abbott 
was  taken  on  said  writ  on  the  fifth  day  of  the  month,  and  called  with 
the  sheriff's  officer,  and  in  company  with  the  defendant,  on  Bosley, 
and  directefl  him  to  deliver  to  the  defendant  the  notes  in  question, 
which  was  accordingly  done.    On  the  same  day,  but  after  his  release 
iiom  the  writ  of  ne  exeat,  Abbott  was  committed  to  prison  at  the  suit 
of  Mary  Butler,  for  a  claim  of  $47.50,  and  remained  in  prison  until 
the  19th  of  December,  1817,  when  he  applied  to  the  Chief  Judge  of 
Baltimore  County  Court  for  the  benefit  of  the  insolvent  laws  of  this 
State;  the  proceedings  under  which  application  were  offered  in  evi- 
dence by  the  plaintiff*.    By  these  proceedings  it  appeared  that  his 
application  was  referred  to  the  commissioners  of  insolvent  debtors 
for  the  City  and  County  of  Baltimoi*e,  and  proceedings  had  thereon 
according  to  the  Act  of  Assembly  ^<  relating  to  insolvent  debtors  in 
the  City  and  County  of  Baltimore."     On  the   19th  of  December, 
1817,  he  received  his  personal  discharge  as  an  insolvent  debtor,  and 
at  the  same  time  the  plaintiff'  was  appointed  his  provisional  trustee. 
The  7th  of  January,  1818,  was  appointed  by  the  commissioner  for 
Abhott^s  appearance  before  them ;  and  on  the  16th  of  April,  1818,  he 
was  finally  released  under  his  said  application.    The  plaintiff  further 
gave  in  evidence,  that  Abbott  had  no  other  visible  property  than 
the  stock  of  goods  assigned  as  aforesaid  to  Bit>mwell,  and  that  no 
other  property  was  returned  in  his  schedule.    *  At  the  time  ^^j^ 
when  the  said  notes  were  delivered  to  the  defendant,  the  debts  *'*^ 
of  Abhott  far  exceeded  the  amount  of  his  property.    The  defendant 
then  gave  in  evidence,  that  the  writ  of  ne  exeat  was  issued  to  pre- 
vent Abbott  from  leaving  this  State,  he  being  bona  fide  indebted  to 
the  defendant  in  the  sum  of  ^878.08,  upon  two  notes,  both  dated  on 
the  30th  of  September,  1817,  and  drawn  one  at  four  months  and 
the  other  at  ninety  days,  and  that  the  two  notes  in  the  declaration 
mentioned  were  delivered  over  to  the  defendant  in  discharge  of  said 
debt,  and  were  so  delivered  in  consequence  of  Abbott's  arrest  under 
the  writ  of  ne  exeat j  and  while  Abbott  wa«  in  the  custody  of  the 
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sheriff  in  virtue  of  that  arrest.  On  this  evidence  the  plaintiff 
prayed  the  Court  to  direct  the  jury,  that  if  they  believed  that  the 
notes  in  controversy  were  delivered  to  the  defendant  by  Abbott  with 
a  view  or  under  an  expectation  of  being  or  becoming  an  insolvent 
debtor,  that  then  the  plaintiff  was  entitled  to  recover.  Which  direc- 
tion the  Court,  [Dobsey,  C.  J.,  Hanson  and  Wabd,  A.  J.]  refused 
to  give.  The  plaintiff  excepted;  and  the  verdict  and  judgment 
being  against  him,  he  appealed  to  this  Court. 

The  cause  was  argued  before  Chase,  C.  J.,  Eable  and  St£- 

PHEN,  JJ. 

Murray^  Kennedy^  and  Mcuyer^  for  the  appellant.  1.  The  transfer 
of  the  notes  to  the  defendant  by  Abbott,  was  void  as  an  undue  trans- 
fer to  a  creditor  within  the  meaning  of  the  insolvent  laws  of  this 
State.  2.  The  plaintiff  was  competent  to  institute  this  action.  On 
the  first  point  they  referred  to  the  Acts  of  Assembly  of  1804,  ch.  110; 
1805,  ch.  110,  s.  9  ;  1807,  ch.  56 ;  1812,  ch.  77,  and  1816,  ch.  221,  s.  6. 
To  show  that  every  contract  against  law  was  void,  although  the  Act 
declaring  it  void  also  inflicted  a  penalty,  they  cited  BarUett  vs.  VinoTy 
Cartkewy  252;  Devon  vs.  Watts,  Dough  89,  (note;)  MitcheU  vs.  Smithy  1 
Binny^s  Rep.  110.  As  soon  as  a  debtor  has  it  in  view  of  becoming 
insolvent,  all  his  property  belongs  to  his  creditors,  and  he  can  make 
no  preference.  His  power  of  alienation  is  gone.  Doe  vs.  OalUerSy  2 
T.  R.  133;  Touteng  vs.  Hvbhard,  3  Bos.  &  PuU.  291;  BuOer  vs.  RhodeSy 
1  Esp.  Rep.  236 ;  Newton  vs.  Chantler,  7  Eastj  143 ;  1  Com.  Cont.  267 ; 
1  Bac.  Ab.  tit.  Bankrupt^  359 ;  Manro vs.  Oittings,  IE.  dbJ.  497.  The 
doctrine  of  threat  of  legal  process,  &c.  grew  up  under  the  bankrupt 
laws  of  England,  and  is  not  applicable  to  our  insolvent  laws.  There 
fraud  annulled  the  transfer ;  here  it  might  be  improper  against  the 
policy  of  the  law,  and  yet  not  fraudulent.  Small  vs.  Oudleyy  2  F. 
Wms.  429;  Rxist  et  al.  vs.  Cooper ,  2  Cowp.  629;  Harman  vs.  Fishavj  1 
Coicp.  117.  As  the  debt  was  not  due,  the  writ  of  ne  exeat  could  not 
be  supported.  Cox  vs.  Scott,  ante,  384.  On  the  second  point  they 
referred  to  the  Acts  of  1816,  ch.  221,  and  1820,  ch.  182 ;  2  Bac.  Ab. 
tit.  Executors  and  Administrators,  {B.2,)  14,  and  Co.  Litt.  52  b. 

^  Williams,  tor  the  appellee.  •  The  provisions  of  the  Act  of 
^^  •  1816,  ch.  221,  8.  6,  are  closely  analogous,  if  not  exactly  similar 
to  the  provisions  or  constructions  under  the  English  bankrupt  laws, 
as  to  voluntary  preferences.  PauPs  Dig.  78 ;  1  Ba^i.  Ab.  tit.  Bank- 
rupt, (F.)  436,  (D.)  40.  Conveyances  are  rendered  void  which 
are  affected  by  these  ingredients,  1st.  That  they  are  made  volan- 
tarily.  2d.  That  they  are  made  with  an  expectation,  or  in  contem- 
plation of  bankruptcy,  and  thereby  to  give  a  preference.  When- 
ever there  is  the  absence  of  either  of  these  circumstances  in  point 
of  fact,  the  common  law  principle,  which  justifies  a  bona  fide  credi- 
tor in  obtaining  payment  of  his  just  debt,  prevail  and  protected 
him.      Alderson  vs.   Temple,  4  Burr.  2335;  Harman  vs.  Fishar,   1 
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Cowp,  117,  123  J  Rtut  vs.  Cooper y  2  Cowp.  629;  Thompson  xb.  Free- 
nm,  1  T.  E.  155,  156;  {note;)  Smith  vs.  Payne,  6  T.  i^.  152; 
Hartokorn  vs.  Slodden,  2  Bos.  &  Pull.  582;  Duxm  vs.  Baldwen,  5  J7a«t, 
178;  Thornton  vs.  Hargreaves,  7  JE/cM^,  544;  iSi«aW  vs.  Oudley,2P. 
Ylm.  427 ;  Wheehcright  vs.  Jackson,  5  Taunt.  109 ;  Singleton  vs.  Butler, 
2  ^.  d-  PuZi.  283 ;  (J^den  d-  Thomas  vs.  Jackson,  1  Johns.  Rep.  370; 
WMtnony  vs.  jPerr^r«,  3  Johns.  Rep.  71 ;  ik>cAe  vs.  TFtn»fW47,  3  Jlfa««. 
i2fj>.  325;  Phoenix  vs.  Tngraham^s  Assignees^  5  Johns.  Rep.  412; 
itf'Jf«?/ie»  vs.  Thornburgh,  3  H.  i&  J.  185.  To  render  a  payment  or  a 
trausfer  over  from  one  in  insolvent  circumstances,  to  a  2»ona  fide  credi- 
tor, the  act  done  must  be,  1st,  wholly  voluntary  and  unsolicited,  and 
2d,  under  an  expectation  of  bankruptcy  or  insolvency,  and  to  give  an 
oodue  preference — The  quo  animo  of  both  must  be  considered.  Thomp- 
»»  vs.  Freeman,  1  T.  R.  156;  Hartshorn  vs.  Shdden,  2  Bos.  d;  Pull. 
582. 

Eable,  J.  delivered  the  opinion  of  the  Court.  It  has  been  a  com- 
plaint against  the  general  insolvent  laws  of  this  State,  ever  since  the 
year  1805,  that  no  adequate  provision  was  made  for  «lispo8sessing 
the  insolvent  of  his  property,  from  the  time  of  his  application  for 
relief.  This  provision  is  not  supplied,  as  has  been  mistakenly  sup- 
posed, by  the  Act  of  1808,  ch.  71,  sec.  3.  There  must  be  a  petition 
•  depending,  according  the  terms  of  this  section,  before  the  ^^^ 
Court,  or  even  the  Judge,  can  go  into  the  appointment  of  a  '♦"^ 
trustee;  and  b^*  far  the  greater  part  of  the  applications  for  relief 
are  made  by  persons,  actually  imprisoned  during  the  recess  of  the 
Connty  Courts.  This  inconvenience,  it  appears  to  have  been  one 
of  the  objects  of  the  Act  of  1816,  ch.  221,  sec.  2,  to  remove,  in  the 
City  and  County  of  Baltimore. 

By  this  law  a  provisional  trustee  is  for  the  first  time  mentioned, 
and  to  the  Act  we  must  look  for  a  description  of  his  powers.  By  the 
words  and  terms  of  it,  this  trustee  is  to  take  possession,  for  the 
benefit  of  the  creditors  of  the  insolvent,  applying  to  the  Judges  for 
relief,  ^of  all  property,  estate,  and  effects,  books,  papers,  accounts, 
bonds,  notes  and  evidences  of  debt,"  and  until  he  is  possessed  of 
them,  and  the  trustee's  possession  is  reported  by  the  commissioners 
to  the  Judge,  the  insolvent  cannot  obtain  even  a  personal  discharge 
from  imprisonment.  The  provisional  trusted  is  thus  to  receive  all  the 
property,  &c.  of  the  insolvent,  of  which  he  is  possessed,  and  mention 
is  no  where  made  in  the  law,  of  a  power  in  him  to  wrest  the  property, 
&C.  of  the  insolvent,  out  of  hands  of  third  persons.  Where  that  is  to 
be  done,  and  no  fiu*ther  trustee  has  been  appointed,  the  Court  think 
the  name  of  the  insolvent  must  be  used  for  the  purpose.  The  posses- 
sion only  passes  to  the  provisional  trustee,  and  the  absolute  property 
remains  with  the  insolvent  until  a  permanent  trustee  is  appointed, 
in  whom,  by  the  operation  of  the  Acts,  the  title  to  the  proi)erty  vests. 
It  does  not  vest  at  all,  according  to  our  ideas,  in  the  provisional  trus- 
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tee,  and  therefore  he  can  sustain  no  suit,  which  involves  the  right 
of  pro|ierty.  The  action  brought  on  this  occasion  is  an  action  of 
trover,  and  to  maintain  it,  the  plaintiff  must  have  a  general  or  special 
property  in  the  chattel  contended  for.  If  a  general  property,  the 
legal  possession  follows  it,  and  need  not  be  shown,  but  if  a  special 
property  is  relied  on,  the  plaintiff  must  prove  the  actual  possession 
of  the  article  converted  by  the  defendant  to  his  use.  The  last,  the 
special  property,  is  not  here  pretended,  and  the  first,  the  general 
proi>erty,  we  have  said,  remains  with  the  insolvent. 

Neither  is  the  jMwer  to  possess  himself  by  suit  against  third  per- 
/f^no  ®^"®'  ^*  *^®  insolvent's  effects,  incidental,  in  the  •  opinion  of 
^^•^  the  Court,  to  the  office  of  this  trustee,  nor  does  it  grow  out  of 
the  nature  of  his  trust. 

The  trust  is  to  continue,  it  is  admitted,  until  a  permanent  trustee 
is  chosen,  which  the  Act  contemplates  to  be  done,  and  which  ought 
to  be  done,  in  a  short  time  after  the  application  of  the  insolvent  for 
the  benefit  of  the  law,  but  while  it  continues,  it  is  a  power  only  to 
possess  and  preserve  for  the  benefit  of  the  creditors. 

For  the  protection  of  these  rights,  he  may  sue,  if  his  possession  is 
invaded,  but  his  action  would  be  grounded  on  his  possession,  derived 
from  the  insolvent,  and  on  his  special  property  consequent  thereon, 
and  he  may  be  prosecuted  by  him,  without  naming  himself  trustee. 
Very  different  is  the  action  brought  on  this  occasion.  It  mast  be 
supported  on  the  general  property  of  the  plaintiff,  which  is  always 
followed  up  by  the  legal  possession,  and  agreeably  to  the  opinion 
of  the  Court  already  expressed,  it  is  not  in  this  case  in  the  provi. 
sional  trustee,  or  the  plaintiff,  who  was  only  appointed  provisional 
trustee.  In  this  it  is  unlike  the  case  of  the  administrator  durante 
minaritate.  The  title  of  the  property  of  the  intestate  vests  in  him, 
and  he  may  bring  suits  in  relation  thereto,  or  may  be  sued,  as  the  in- 
testate himself  could  have  been,  although  his  office  is  continued  for 
a  limited  time  only. 

But  if  it  was  conceded,  that  the  provisional  trustee  had  power  to 
sue  third  persons  generally,  for  the  purpose  of  possessing  himself  of 
the  property  of  the  insolvent,  we  should  nevertheless  think  the 
action  in  this  case  could  not  be  maintained.  It  is  a  suit  against  a 
creditor  of  the  insolvent,  to  recover  damages  for  the  wrongful  con- 
version of  certain  proifaissory  notes,  which,  it  is  admitted,  were 
delivered  by  the  insolvent  himself,  before  his  actual  insolvency,  to 
the  defendant,  to  discharge  a  just  debt  due  to  him.  Where  a  trans- 
fer of  this  kind  is  vacated,  tbe  property  vests  in  the  |iermanent  trus- 
tee alone,  by  the  Act  of  1816,  ch.  221,  sec.  6,  and  he  alone  can  main- 
tain a  suit  for  it.  Whatever  then  may  be  the  power  of  the  provi- 
sional trustee,  over  the  property  in  the  schedule  of  the  insolvent, 
and  this  we  have  attempted  to  define,  we  can  have  no  doubt,  he  is 
unable  to  sue  for  property  which  has  been  transferred  to  a  creditor, 
as  these  promissory  notes  have  been. 
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•  Many  other  points  were  pressed  by  counsel  in  the  argu-  M^g^ 
ment  of  this  case,  upon  which  the  Court  do  not  deem  it  neces-  ^*" 
sary  to  express  an  opinion.  We  will,  however,  further  barely  state, 
that  in  our  judgment,  the  question  involving  the  invalidity  of  the 
assignment  of  the  notes  by  Abbott  to  Boggs,  cannot  be  regulary  ex- 
amined, until  a  permanent  trustee  is  appointed,  as  he  alone  can 
assert  the  rights  of  the  creditors  of  the  insolvent  in  this  particular. 
We  venture  no  opinion  as  to  the  character  of  this  transaction,  but 
if  this  assignment  is  to  be  considered  null  and  void,  it  is  to  be 
vacated  only  for  the  purpose  <Jf  vesting  the  property  in  the  perma- 
nent trustee,  to  be  distributed  among  all  the  creditors  of  the  insol- 
vent; and  this  cannot  be  done,  where  no  such  trustee  has  been 
appointed. 

The  Court  below  assigned  no  reason  for  the  opinion  they  gave, 
and  we  know  not  what  views  they  took  of  this  subject.  We  believe, 
however,  they  had  ample  ground  to  refuse  the  instruction  to  the 
jury  prayed  for  by  the  plaintiff,  and  we  therefore  affirm  their  judg- 
ment. 

Chase,  G.  J.  The  facts  stated  in  this  case  on  which  the  prayer 
to  the  Court  below  was  founded,  were  not  legally  sufficient  to  warrant 
the  Court  in  giving  the  direction  prayed,  and  the  Court  did  right  in 
refosing  to  give  the  direction. 

The  prayer  is,  that  the  Court  should  direct  the  jury  that  if  they 
believed  the  above  mentioned  notes  were  delivered  to  the  defendant 
by  Abbott  with  a  view  or  under  an  expectation  of  being  or  becom- 
ing an  insolvent  debtor,  that  the  plaintiff  was  entitled  to  recover. 

The  material  fact  in  the  case  is,  that  on  the  5th  of  December, 
1817,  while  under  arrest  and  in  the  custody  of  the  sheriff  on  the 
ne  exeat,  Abbott  directed  Bosley  to  deliver. to  the  defendant,  in  dis- 
charge of  the  debt  due  to  him,  the  two  promissory  notes  for  which 
this  suit  is  brought.  On  the  29th  of  November,  181 7,  Abbott  had  sold 
all  his  goods  and  stock  in  trade,  and  had  given  a  preference  to  Bos- 
ley and  Jarrett,  by  depositing  the  promissory  notes  with  them  to 
pay  themselves,  and  apply  the  residue  as  Abbott  should  direct. 

The  payment  to  the  defendant  was  not  a  voluntary  payment,  but 
was  made  nnder  the  constraint  and  coercion  of  the  law,  and  against 
the  will  of  Abbott.  The  *  cause  of  the  vie  exeat  was  the  pre-  ^  ,  * 
ferenee  Abbott  had  given  to  Bosley  and  Jarrett  in  the  preced-  ^'-^ 
ing  November,  and  Abbott's  unwillingness  to  pay  or  secure  the  debt 
dne  to  the  defendant. 

So  far  from  Abbott's  manifesting  an  intention  to  give  an  undue 
preference  to  the  defendant,  he  evinced  a  strong  desire  to  prevent 
his  being  paid,  and  was  compelled  to  deliver  the  promissory  notes  by 
the  proceeding  under  the  ne  exeat. 

The  prayer  is  defective  in  not  having  inserted  the  words  "  and 
with  intent  thereby  to  give  an  undue  and  improper  preference."    To 
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avoid  the  deed  or  assignment  it  must  be  made  with  the  view  and 
under  the  expectation  of  becoming  an  insolvent  debtor,  and  with  an 
intent  thereby  to  give  an  undue  and  improper  preference.  There 
must  be  the  concurrence  of  both  circumstances  to  render  the  deed 
null  and  void,  and  the  jury  must  so  find. 

On  the  19th  of  December,  1817,  Abbott  applied  for  the  benefit  of 
the  insolvent  laws.  When  does  a  person  become  an  insolvent  debtor 
under  the  insolvent  law  ?  I  know  no  criterion  by  which  it  can  be  so 
well  and  certainly  ascertained  as  the  time  of  filing  his  petition.  It 
is  then  he  acknowledges  his  inability  to  pay  his  debts,  and  applies 
for  relief. 

The  assignment  was  made  13  or  14  days  prior  to  the  time  of  Ab* 
bott's  filing  his  petition,  and  when  made  it  was  not  a  voluntary  bat 
a  compulsive  act,  produced  by  the  coercion  of  the  law,  which  pre- 
<^ludes  the  circumstances  of  undue  and  improper  preference. 

It  is  stated  in  the  case,  that  on  the  16th  of  April,  1818,  Abbott 
was  finally  released,  and  that  on  the  10th  of  March,  1818,  this  suit 
was  instituted.  This  suit  was  brought  before  the  final  release  was 
obtained. 

Before  a  final  release  or  discharge  can  be  obtained,  the  trustee 
must  certify  to  the  Court  that  he  has  received  all  the  property-  con- 
tained in  the  schedule  belonging  to  the  insolvent  debtor.  No  such 
^certificate  appears  in  this  case. 

If  there  was  no  final  discharge,  which  was  admitted  in  argument, 
{indeed  there  could  not  be  without  the  certificate  of  the  trustee  that 
be  had  received  all  the  property  specified  in  the  schedule,)  then  the 
petition  of  the  insolvent  debtor,  and  all  the  proceedings  under  it,  be- 
came ineffectual  and  a  nullity,  and  the  property  will  be  divested  oat 
•of  the  trustee,  and  revert  to  the  insolvent  debtor,  and  vest 
^^'^  in  him  by  operation  of  law  as  a  resulting  trust,  the  original 
object  of  the  trust  having  failed,  and  the  property  will  be  liable  to 
be  operated  on  and  affected  under  the  general  laws  as  the  property 
of  the  insolvent  debtor. 

I  am  of  opinion  that  the  judgment  of  the  Court  below  be  affirmed. 

Judgment  affirmed. 


COURT  OF  APPEALS,  JUNE  TERM,  1822. 
GABBELL  V8.  Hanna. 

Where  G.  <fe  H.  are  joint  and  equal  owners  of  a  vessel,  and  H.  has  her  insured 
in  his  own  name  to  the  amount  of  $1,500,  rating  her  value  at  1^2,500,  the 
policy  does  not  cover  the  interest  of  G.  nor  can  he  recover  any  part  of 
the  insurance  from  H.  on  his,  H*s  receiving  it  from  the  insurers,  (a) 

(a)  Affirmed  in  Tongue  vs.  Nutwell^  31  Md.  317,  where  it  was  held  that, 
when  the  owner  of  one  moiety  of  property  has  insured  it  for  himself,  and 
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The  constr action  of  written  evidence  is  with  the  Court  and  not  the  jury,  [a) 

Appeal  from  Baltimore  County  Court.    Assumpsit  for  money 
bad  and  received,  brought  by  the  appellant,  (the  plaintiff  in  the 
Court  below,)  against  the  appellee.    The  general  issue  was  pleaded. 
At  the  trial  below,  it  ap|>eared  in  evidence  that  the  plaintiff  and  the 
defendant  were  joint  and  equal  owners  of  the  schooner  Mary,  and 
that  she  sailed  from  Baltimore  to  Washington,  in  North  Carolina,  on 
the  8th  of  August,  1816.    On  the  20th  of  August,  1816,  the  defend- 
ant sent  to  The  Union  Insurance  Office  of  Maryland  the  following 
order  for  insurance,  viz.    *'  Insurance  is  wanted  to  amount  of  ^81,500 
on  the  schooner  Mary,  James  Garrell,  master,  valued  at  $2,500,  from 
Baltimore  to  Washington,  K.  C.  against  all  risks.    The  Mary  is  126 
tons  burthen,  light,  staunch  and  strong,  draws  about  8  feet  water : 
and  the  master,  who  is  part  owner,  is  sober,  industrious  and  atten- 
tive.   She  sailed  on  the  8th  instant.    Baltimore,  Aug.  20, 18L6,  John 
Hanna."    This  order  was  accepted  by  the  company  at  one  and  half 
per  cent,  and  a  policy  of  insurance  was  thereupon  executed  in  the 
name  of  John  Hanna,  and  ^^  as  well  in  his  own  name,  as  for  and  in 
the  name  and  names  of  all  and  every  other  person  or  persons  to 
whom  the  same  doth,  may  or  shall  appertain,  in  part  or  in  whole, 
lost  or  not  lost,  at  and  from,"  &c.  this  being  the  usual  form  of  all 
insurances  eflTected  at  that  office.    The  Mary  was  lost  by  one  of  the 
perils  insured  against,  and  the  whole  of  the  insurance,  viz.  $1,500, 
was  received  by  the  defendant.    On  these  facts  the  ("ourt  below, 
[DoRSEY,  C.  J.  and  Ward,  A.  J.J  on  the  prayer  •  of  the  de-   ^  -  q 
fendant,  directed  the  jury,  that  the  plaintiff  wsis  not  entitled   **«' 
to  recover.    The  plaintiff  excepted  and  appealed. 

The  cause  was  argued  in  this  Court  before  Chase,  C.J. ,  Burii- 
AXAjf,  Eable,  Martin,  and  Stephen,  JJ. 

Raymondj  for  the  appellant,  stated  the  question  to  be,  Whether  or 
not  the  defendant  made  the  insurance  as  well  for  himself  as  for  the 
plaintiff!  That  the  words  of  the  policy  included  the  interest  of  both. 
He  contended,  1.  That  where  one  of  two  joint  owners  did  an  act  in 
relation  to  their  property,  it  was  for  the  benefit  of  both ;  and  2.  That 
the  Court  below  should  have  left  the  evidence  to  the  jury.    On  the 

not  as  agent  for  the  other  owner,  the  latter  has  no  right  under  the  contract 
of  insarance.  In  Hough  vs.  Lis,  Co.  36  Md.  432,  it  was  held  that  a  person 
tiaving  goods  in  his  possession  as  consignee,  or  on  commission,  may  insure 
them  in  his  own  name,  and  in  the  event  of  loss  recover  the  full  amount  of 
the  insurance,  and.  after  satisfying  his  own  claim,  hold  the  balance  as 
trustee  for  the  owner.  As  to  the  construction  of  a  policy  ''  on  account  of 
whom  it  may  concern,'^  see  New8on  vs.  Douglass^  7  H.  &  J.  417;  Hooper  vs. 
Bobmson,  98  U.  S.  528.  As  to  the  right  of  a  mortgagor  to  recover  from  a 
mortgagee  the  amount  of  the  insurance  received  by  the  latter,  see  Callahan 
vs.  Linthkum,  43  Md.  97. 
[a]  See  Ferris  vs.  Walsh^  ante,  249,  iiote  (a). 
22  5  H.  &  J. 
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first  point  he  cited  Lawrence  vs.  Sebor^  2  Caine^s  Rep.  203.  On  the 
second  point  Cocksedge  vs.  Fenshaw^  1  Dom^L  119;  Oibson  and  John- 
son vs.  Hu7iter,  2  M,  Blk,  Rep.  205;  Ma<ibeaih  vs.  Haldimand^  1  T.  iif. 
182,  per  Buller,  J. 

R.  John^on^  for  the  appellee,  contended,  1.  That  the  order  and  the 
policy  of  insurance  were  the  only  evidence  in  the  cause,  and  there 
was  nothing  in  either  to  show  that  the  insurance  was  efiected  for 
the  benefit  of  both  ;  that  the  rule  laid  down  for  the  construction  of 
such  evidence  was  settled  by  this  Court  in  Ferris  vs.  WaUh^  ante, 
306. 

2.  That  there  was  no  reason  why  the  insurance  should  be  for  the 
benefit  of  both ;  they  were  joint  owners  of  the  vessel,  but  not  of  the 
cargo.  That  there  could  be  no  insurance  for  a  part  owner  without 
his  particular  direction.    French  vs.  Backhotisej  5  Burr.  2727,  2729. 

3.  That  if  this  was  a  partnership  transaction  the  action  coold  not 
be  sustained,  there  being  no  liquidated  balance.  Heath  vs.  Hubbardj  4 
East^  109. 

Raymond^  in  reply,  insisted  that  the  action  might  be  maintained* 
although  they  were  partners.  That  where  the  sum  could  be  ascer- 
tained, one  partner  might  sue  another.  But  he  contended,  that  joint 
owners  of  a  ship  were  not  partners ;  that  they  were  tenants  in  com- 
mon.   2  Esp.  Dig.  198;   Wilson  vs.  Read,  3  Johns.  Rep.  175. 

Judgment  affirmed. 
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Fenwick  vs.  Forrest. 

In  aD  action  of  povenant  where  D.  warrants  and  defends  certain  slaves  sold 
to  F.  against  all  persons  whatsoever,  to  be  the  property  of  F.  the  breach 
assigned  in  the  declaration  was,  that  the  slaves,  at  the  time  of  the  sale, 
were  not  the  property  of  D.  but  of  S.  who  dispossessed  F.  of  them  by  a 
writ  of  replevin  issued  against  D.  and  that  D.  did  not  warrant  and 
defend  the  slaves  to  F.  There  was  no  proof  offered  of  the  title  of  S. 
except  the  service  of  the  writ  of  replevin,  and  its  return  to  Court. 
Held,  that  F.  was  bound  not  only  to  state  specially,  dispossession  of  the 
slaves,  but  if  it  was  by  a  stranger,  he  must  also  state  a  better  or  para- 
mount legal  title  to  them  in  such  stranger  and  support  it  by  proof,  and 
that  the  mere  service  of  the  writ  of  replevin,  without  anything  further 
having  been  done  therein,  was  no  evidence  of  the  right  or  title  of  S.  to 
the  slaves  replevied.  If  S.  had  made  good  his  claim  to  the  slaves 
replevied,  the  judgment  would  have  afforded  the  best,  but  not  the 
only  evidence  to  which  F.  could  resort,  to  prove  that  S.  had  a  better 
title  to  them  than  D.  Any  other  evidence,  written  or  oral,  evincing 
the  fact,  might  have  been  used,  (a) 

(a)  Cited  in  Crisfield  vs.  Storr,  36  Md.  149,  where  the  Court  said  that  in 
actions  on  covenant  of  warranty  it  is  necessary  to  prove  that  the  eviction 
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Appeal  from  Saint  Mary's  County  Court.  This  wa^i  an  action  of 
covenant.  The  declaration  stated,  that  by  an  indenture  of  writing, 
eoteied  into  on  the  22d  of  July,  1817,  between  the  defendant,  (now 
appellant,)  and  the  plaintiff,  (the  appellee,)  the  defendant  did,  in  con- 
sideration of  the  sum  of  $750  to  him  paid  by  the  plaintiff,  bargain  and 
selluDto  the  plaintiff  sundry  negroes,  to  wit,  negroes  George,  Grace, 
Joseph,  and  Eliza,  and  did  thereby  warrant  and  defend  said  negroes 
to  the  plaintiff  against  all  persons  whatsoever,  to  be  slaves  for  life, 
aod  the  property  of  the  plaintiff',  his  heirs,  &c.  and  although  the 
plaintiff  did  eveiything  on  his  part  to  be  done,  and  paid  the  defend- 
ant the  said  sum  of  $750,  yet  protesting,  that  the  defendant  hath 
not  done  and  performed  all  and  everything  on  his  part  to  be  done 
and  performed,  according  to  the  intention  and  effect  of  the  said  in- 
denture of  writing,  the  plaintiff  in  fact  saith,  that  the  said  negroes 
vere  not  the  property  of  the  defendant  at  the  time  of  the  sale  there- 
of^ to  wit,  at  Saint  Mary's  County  aforesaid,  but  of  a  certain  David 
Sommerville;  and  further,  that  the  defendant  did  not  warrant  and 
defend  said  negroes  to  the  plaintiff,  as  bound  by  the  said  indenture 
to  do;  but  the  same  hath  been  since  repl6\ied  and  taken  out  of  the 
l)068e86ion  of  the  plaintiff  by  virtue  of  a  writ  of  replevin  issued  from 
Baltimore  County  Court,  against  the  defendant,  by  a  certain  David 
Sommerville,  to  wit,  at  Saint  Mary's  County  aforesaid,  and  contrary 
to  the  intention,  tenor  and  effect,  of  the  said  indenture  of  writing  as 
aforesaid.  Wherefore  the  plaintiff  saith,  that  the  defendant,  (al- 
thongh  otten  requested  so  to  do,)  hath  not  kept  with  the  plaintiff 
the  covenant  by  him  made  as  aforesaid,  but  to  keep  the  same  hath 
hitherto  wholly  refused,  &c.  The  defendant  pleaded  that  he  had  not 
broken  the  covenants  in  the  declaration  mentioned,  or  either  of  them, 
&c.    Upon  which  plea  issue  was  joined. 

At  the  trial,  the  plaintiff  offered  in  evidence  an  imlenture,  ad- 
mitted to  have  been  executed  by  the  defendant  to  the  plaintiff  on  the 
22d  of  July,  1817,  by  which  the  defendant  for  and  in  consideration  of 
the  sum  of  $750,  to  him  in  hand  paid,  bargained  and  sold  the  following 
negroes,  to  wit,  George,  &c«  ''To  have  and  to  hold  to  him,  the  said 
•  James  Forrest,  his  heirs,  executors  and  administrators,  for  ^  ,  - 
ever;  and  the  said  Athanasius  hereby  doth  warrant  and  de-  ^'-^ 
fend  the  said  negroes,  against  all  persons  whatsoever,  to  be  slaves  for 
life,  and  the  property  of  the  said  James  Forrest,  his  heirs,  executors  and 
administrators."  The  plaintiff  also  offered  in  evidence  a  record  from 
the  County  Court  of  Baltimore  County,  of  an  action  of  replevin  insti- 
tuted on  the  6th  of  May,  1817,  in  that  Court,  by  Da\id  Sommerville, 


of  the  plaintiff  was  had  under  a  title  paramount,  and  existing  at  the  date 
of  the  covenant,  and  this  being  so,  it  is  equally  necessary  that  the  narr, 
should  so  allege.  See  Fenwick  vs.  Forre^t^  6  H.  &  J.  415.  The  American 
rule  is  that  as  to  goods  in  the  possession  of  the  vendor  at  the  time  of  sale, 
there  is  an  implied  warranty  of  title.  Oiese  vs.  Thomas^  7  H.  &  J.  458; 
Moekbee  vs.  Gardner,  2  H.  &  G.  176;  Osgood  vs.  Leu-is,  Ibid,  495. 
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against  Athanasias  Fenwick,  to  replevin  negroes  Sarah,  George, 
Grace,  Sarah  and  Joseph,  and  two  other  children  of  the  said  Sarah. 
The  negroes  were  replevied  and  delivered  to  Sommerville  on  the  18th 
of  August,  1817,  by  the  sherifl"  of  Baltimore  County,  «nd  at  the 
return  day  of  the  writ,  counsel  appeared  for  the  defendant,  but  he  so 
appeared  at  the  instance  of  Forrest,  and  prayed  a  return  of  the 
negroes  so  replevied  and  delivered  to  Sommerville ;  but  afterwards  and 
before  the  return,  the  counsel  moved  that  his  appearance  be  stricken 
out,  &c.  which  was  aoxjordingly  done.  The  plaintiff  further  proved 
by  a  competent  witness,  that  between  the  1st  and  the  10th  of  May, 
1817,  six  negroes  were  brought  on  board  his  vessel  lying  at  Balti- 
more, and  were  carried  by  him  to  the  house  of  the  defendant,  and 
delivered  to  the  defendant,  who  claimed  them  as  his  property,  but 
afterwards  said  that  some  of  those  negroes  were  in  dispute  in  Balti- 
more, and  that  the  plaintiff  was  concerned.  He  then  offered  exi- 
dence,  by  another  witness,  that  the  defendant  informed  him  that  he 
was  present  at  a  conversation  between  General  Winder  and  the  plain- 
tiff, in  August,  1817,  in  which  the  plaintiff*  told  General  Winder^ 
who  had  appeared  as  counsel  in  the  aforesaid  action  of  replevin, 
that  he  did  not  wish  him  longer  to  appear  at  his  instance  and  re- 
quest, to  defend  that  suit.  The  defendant  then  prayed  the  Conrt  to 
instruct  the  jury,  that  from  the  pleadings  and  evidence  in  the  cause, 
the  plaintiff'  was  not  entitied  to  recover;  but  the  Court,  [Key  and 
Plater,  A.  J.]  refused  the  pra>;er.  The  defendant  excepted,  and 
the  verdict  and  judgment  being  against  him,  he  appealed  to  this 
C'ourt. 

The  cause  was  argued  before  Chase,  C.  J.,  Buchanan,  Eable, 
and  Stephen,  JJ.  by  Wiiider^  for  the  appellant,  and  Magruder,  for 
the  appellee. 

•  Eable,  J.  delivered  the  opinion  of  the  Court.  In  the 
^*^  covenant,  which  is  the  ground- work  of  thus  case,  Fenwick 
warrants  and  defends  the  negroes  sold  against  all  persons  whatso- 
ever, to  be  the  property  of  Forrest,  his  heirs,  executors  and  adminis- 
trators. The  breach  of  this  covenant,  as  assigned,  is  that  the  ne- 
groes, at  the  time  of  the  sale,  were  not  the  property  of  Fenwick,  but 
were  the  property  of  one  David  Sommerville,  who  dispossessed  For- 
rest of  them  by  a  writ  of  replevin  issued  against  Fenwick,  and  that 
Fenwick  did  not  warrant  and  defend  the  negroes  to  Forrest,  as 
bound  by  his  covenant  to  do.  Fenwick  to  this  charge  pleads  non 
inf regit  conventionem  ;  and  on  the  trial  of  the  issue,  no  proof  is  offered 
by  Forrest  in  support  of  his  case,  except  the  service  of  Sommernlle^s 
replevin,  and  the  return  of  it  to  Baltimore  County  Court,  and  the 
neglect  of  Fenwick  to  appear'  to  the  action  at  the  return  Court, 
although  he  was  apprised  of  the  resolution  of  Forrest  not  to  defend 
the  replevin.    Is  this  proof  sufficient  to  sustain  the  action  of  cove- 
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oaDt,  is  the  question,  and  did  the  Goart  below  err  in  refusing  to 
instruct  the  jury,  on  the  prayer  of  Fenwick,  that  the  plaintiff,  For- 
rest, was  not  entitled  to  recover  ! 

Whether  the  covenant  be  considered  a  covenant  for  quiet  enjoy- 
ment of  the  negroes,  or  simply  an  undertaking  to  warrant  and 
defeDd  the  title  to  them  to  the  vendee,  against  the  acts  of  all  per- 
sons whatever,  to  maintain  an  action  for  a  breach  of  it,  the  plaintiff 
is  bonnd  not  only  to  state  specially,  disiK)ssession  of  the  negroes, 
but  if  it  be  by  a  stranger,  he  must  also  state  a  better  or  paramount 
legal  title  to  them  in  such  stranger.    Dispossession  by  lawful  process 
need  not,  however,  be  set  forth,  for  it  is  enough  to  state  deprivation 
of  possession  by  a  person  having  lawful  title.    Foster  vs.  Piersonj  4 
T.  R,  617.    These  statements  are  material  in  the  plaintiff's  declara- 
tion, and  without  them  it  would  be  bad  on  demurrer.    If  material  to 
state  eviction  and  lawful  title  by  a  stranger,  it  is  equally  indispensa- 
ble to  support  them  by  proof;  and  the  inquiry  is,  whether  the  title 
of  Sommerville  to  the  negroes  in  controversy,  whose  property  they 
are  alleged  in  the  declaration  to  have  been  at  the  time  of  the  sale  to 
the  plaintiff,  is  established  by  the  evidence  laid  before  the  jury  on 
the. trial  of  the  case  ?    The  disturbance  of  possession  proved,  is  an 
eviction  by  process  against  Fenwick,  but  the  -mere  service  of  the 
replevin  is  no  evidence  of  the  right  or  title  of  Sommerville  •to    m^^ 
the  negroes  replevied.    How  this  replevin  was  disposed  of  ^*  ■ 
after  the  return  Court,  does  not  appear ;  at  that  Court,  the  testi- 
mony is,  that  Forrest  undertook  the  defence  of  it,  made  a  motion  for 
a  return  of  property,  and  then  abandoned  the  case,  and  that  Fen- 
wick did  not  at  that  term  appear  to  the  action.    Whether  at  any 
fatoie  time  he  became  a  party  to  it  is  no  where  stated,  neither  does 
it  appear  that  the  title  to  the  negroes  was  ever  tried  on  this  replevin. 
If  Sommerville  had  made  good  his  claim  to  the  negroes  thus  re- 
plevied, the  judgment  would  have  afforded  the  best  evidence,  to 
which  the  plaintiff  in  this  suit  could  resort,  to  prove  that  he  (Som- 
merville,) had  a  better  title  to  them  than  Fenwick ;  it  would  have 
been  the  establishment  of  his  right  by  process  of  law.    But  this  is 
not  the  only  testimony  the  plaintiff'  in  this  action  might  have  used 
to  sustain  his  allegation,  that  at  the  time  of  the  sale  of  the  negroes 
in  dispute  to  him  by  Fenwick,  they  were  the  property  of  Sommer- 
ville.  This  material  proposition  he  might  have  substantiated  by  any 
other  evidence,  written  or  oral,  evincing  the  fact,  and  thus  have 
maintained  his  action  of  covenant  against  the  defendant.    Evidence 
of  either  kind,  to  prove  Sommerville's  right  to  the  disputed  negroes, 
he  failed,  however,  to  produce  on  the  trial,  and  therefore  we  think 
the  Court  below  ought  to  have  given  the  directions  to  the  jury 
prayed  tor  by  the  defendant. 
We  reverse  the  judgment,  and  order  tk  procedendo  to  issue. 

Judgment  reversed^  ike. 
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Patterson  vs.  The  Marine  Insurance  Company.   The  Same 
vs.  The  Baltimore  Insurance  Company. 

« 

Under  a  policy  of  insurance,  in  tbe  usual  form,  made  during  tbe  last  war 
between  Great  Britain  and  the  United  States,  the  vessel  insured  pro- 
ceeded on  her  voyage  and  was  stopped  by  the  enemy  ^s  squadron  sup- 
porting the  blockade  of  the  Chesapeake  Bay,  and  sent  back  to  port— 
Hdd^  not  to  be  an  arrest  and  detention  by  princes,  &c.  nor  a  capture  by 
enemies  within  the  policy. 

Appeals  from  Baltimore  County  Court.  They  were  both  of  them 
actions  of  covenant  on  policies  of  insurance,  brought  by  the  appel- 
lant against  the  appellees.  One  of  the  policies  was  on  the  ship 
Edward,  and  the  other  on  her  cargo.  By  each  of  the  policies,  which 
was  on  a  voyage  from  Baltimore  to  Lisbon,  it  was  stipulated,  touch- 
ing the  adventures  and  perils  which  the  assurers  were  content  to 

-  •  bear  and  take  upon  themselves  in  the  voyage,  "  are  of  .the 
^'■^  seas,  men  of  war,  fires,  enemies,  pirates,  rovers,  thieves,  jetti- 
sons, letters  of  mart  and  counter  mart,  surprisals,  takings  at  sea, 
unlawful  (a)  arrests,  restraints  and  detainments  of  all  kings,  princes 
or  people,  of  what  nation,  condition  or  quality  soever,  barratr3',"  &e. 

The  declaration  in  each  case  contained  two  counts,  each  setting 
out  the  policy  of  insurance.  The  first  count  assigned  as  a  breach  of 
the  covenant,  ^^  that  while  in  the  lawful  and  regular  prosecution  of 
her  voyage,  and  before  her  arrival  at  Lisbon  aforesaid,  the  said  ship 
was,  on  the  high  seas,  by  force  and  arms  arrested,  restrained  and 
detained,  by  certain  ships  of  war,  acting  under  the  authority  of  the 
King  of  Great  Britain;  by  reason  whereof  the  said  ship  became 
wholly  lost  to  the  plaintifi',  of  all  which  the  defendant  altem-ards, 
&c.  had  notice,"  &c. 

The  second  count  assigned  as  a  breach  of  the  covenant,  '^  that 
while  in  the  lawful  and  regular  prosecution  of  the  said  voyage,  and 
before  her  arrival  at  Lisbon  aforesaid,  the  said  ship  was  by  force  and 
arms,  on  the  high  seas,  and  in  a  hostile  manner,  attacked,  conquered, 
taken  and  carried  away,  a  prize,  by  certain  enemies  of  the  United 
States  of  America,  subjects  of  the  King  of  Great  Britain,  then  at 
war  with  the  United  States  of  America.  Of  all  which  the  defend- 
ants afterwards,  &c.  had  notice,''  The  defendants  pleaded  nan 
infregit  conventionetn^  and  issue  was  joined. 

The  plaintiff,  at  each  of  the  trials,  read  in  evidence  the  policy  of 
insurance  mentioned  in  the  declaration  in  each  case,  sealed  with  the 
common  seal  of  the  defendants,  and  signed  by  their  secretary,  on 


ia)  The  word  unlawful  was  omitted  in  the  policy  on  the  goods. 
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the  9th  of  January,  1813.    By  the  evidence  oflfered  by  the  plaintiff 
it  appears,  that  he  was,  when  he  caused  the  insurances  to  be  made, 
an  American  citizen,  residing  in  Baltimore,  carrying  on  trade  and 
•  commerce,  and  was  the  sole  owner  of  the  ship  and  cargo  insured, 
and  that  both  ship  and  cargo  were  American  property,  and  regu- 
larly documented  as  such,  and  lying  in  the  port  of  Baltimore.     The 
ship  sailed  from  Baltimore  on  or  about  the  9th  of  January,  1813, 
and  proceeded  on  her  voyage  until  the  15th  of  February,  1813,  when 
in  the  Chesapeake  Bay,  near  to  Cape  Henry,  she  was  boarded  by 
several  boats  from  a  British  squadron  of  ships  of  war,  then  lying 
•  at  anchor  in  Lynhaven  Bay,  near  the  mouth  of  the  Chesa-   ^  -  ^ 
peake.    The  master  of  the  ship  was  ordered,  by  an  officer  of  **«^ 
the  squadron  on  board  of  the  boats,  to  come  to  with  the  ship,  an<l 
go  with  his  papers  on  board  of  the  Commodore  of  the  squadron, 
which  owler  he  obeyed.    He  and  the  ship  were  forcibly  detained  by 
the  squadron  till  the  day  following,  when  he  received  from  the  com- 
mander of  the  squadron,  then  supporting  the  blockade  of  the  Chesa- 
peake, the  following  order:    ^^  In   pursuance  of  the  orders  from  the 
right  honorable  Sir  John  Borlase  Warren,  K.  B.  &c.  to  place  the 
ports  of  the  Chesapaake  in  a  state  of  strict  and  rigorous  blockade, 
yon  are  therefore  hereby  directed  to  quit  this  anchorage  immediately, 
and  proceed  to  the  port  from  whence  you  came.     Should  3^ou  be 
found  violating  this  order,  you  will  be  seized  and  sent  in  for  adjudi- 
cation."   On  the  receipt  of  this  order,  the  master  immediately  re- 
turned with  the  ship  and  cargo  to  Baltimore,  where  he  anived  with 
them  in  good  order  and  condition,  on  the  26th  of  February,  1813. 
On  the  same  day  the  plaintiff  having  received  information  of  the 
above  facts,  abandoned  both  ship  and  cargo  to  the  defendants  in  due 
and  reasonable  time,  which  they  refused  to  accept.    In  the  course  of 
ten  days,  aft-er  giving  notice  to  the  defendants  of  his  intention  to  do 
so,  and  asking  their  direction  2^  to  the  disposition  of  the  vessel  and 
cargo,  (which  they  declined  giving,)  the  plaintiff  broke  up  the  voyage, 
and  sold  both  vessel  and  cargo  to  the  best  advantage,  for  the  benefit 
of  those  concerned.    To  this  sale  the  defendants  consented,  without 
prejudice  to  their  right  of  contesting  the  plaintiff's  right  to  abandon, 
&c.    At  the  time  of  making  the  policies,  of  the  sailing  of  the  ship, 
of  her  detention  and  return  to  port,  and  of  the  abandonment,  open 
war  existed  between  the  United  States  and  the  King  of  the  United 
Kingdom  of  Great  Britain  and  Ireland ;  and  that  the  said  squadron, 
at  all  said  times,  was  a  port  of  the  naval  forc«  of  said  King,  em- 
ploj'ed  in  carrying  on  the  war ;  and  for  the  purpose  of  prosecuting 
the  war,  arrived  and  took  its  station  at  the  mouth  of  the  Chesapeake 
on  the  4th  of  February,  1813,  and  remained  there,  or  in  the  waters 
of  said  bay,  for  said  purpose,  until  and  after  the  abandonment  above 
mentioned.    Before  the  4th  of  February,  1813,  there  was  no  enemy 
force  regularly  stationed  at  or  in  the  mouth  of  the  Chesapeake,  or 
in  its  waters ;  but  the  ships  of  war,  and  squadrons  of  the  enemy, 
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did  during  •  the  whole  time  from  making  the  policies  and  for 
^^^  some  weeks  before,  until  the  4th  of  February,  1813,  cruise 
along  the  coast  of  the  United  States,  and  pass  and  repass  the  mouth 
of  the  Chesapeake,  and  from  time  to  time  enter  the  same.  The  ship 
Edward  was  of  the  burthen  of  300  tons ;  and  although,  while  said 
squadron  remained  in  the  Chesapeake,  some  small  American  vessels, 
got  to  sea,  no  American  ship  of  the  size  of  the  Edward  could  do  so 
without  exti^eme  danger  of  capture ;  and  none  of  that  size  did,  dur- 
ing that  time,  proceed  to  sea  from  the  Chesapeake,  except  two,  one 
of  which  got  out  on  the  4th  of  February,  1813,  and  the  other  on  the 
day  following.  Many  other  such  ships  were  captured  by  the  squad- 
ron during  the  period  last  mentioned  in  the  attempt  to  get  to  sea 
from  the  Chesapeake,  some  of  which,  having  British  licenses,  were 
released  by  the  British  Admiralty  Courts.  On  these  facts  the  plain- 
tiff prayed  the  opinion  of  the  Court,  and  their  direction  to  the  jury,, 
that  if  they  believed  said  facts,  he  was  entitled  to  recover.  The 
Court,  [DoESEY,  C.  J.,  Hanson  and  Ward,  A.  J.J  refused  to  give 
the  direction,  and  the  plaintiff  excepted;  and  the  verdict  and 
judgment  in  each  action  being  against  him,  he  appealed  to  this 
Court. 

The  causes  were  argued  before  Chase,  C.  J.,  Buchanan,  Eable^ 
Maetin,  and  Stephen,  JJ. 

Taney,  for  the  appellant — 1.  The  contract  of  insurance  is  a  con- 
tract of  indemnity,  and  stipulates  in  substance  that  the  thing  in- 
sured shall  not  be  prevented,  by  any  of  the  perils  insured  against^ 
from  proceeding  on  and  performing  the  voyage  insured.  2.  "  The 
detention  of  princes,"  &;c.  being  one  of  the  perils  insured  against, 
the  act  of  the  British  squadron  supporting  the  blockade  of  the 
of  the  Chesapeake,  was  such  a  detention,  and  constituted  a  total  loss 
under  the  first  count  in  the  declaration.  3.  As  one  of  the  perils  in- 
sured against  was  the  acts  of  enemies,  the  acts  of  the  British  squad- 
ron constituted  a  total  loss  under  the  second  count  in  the  declaration. 
4.  The  first  count  in  the  declaration  is  good  as  a  count  for  a  loss  by 
^'  enemies,"  one  of  the  i>erils  insured  against  in  the  policy ;  inasmuch 
as  that  count  alleges  a  restraint  by  an  enemy,  and  a  loss  by  such 
restraint.  The  restraint  is  alleged  to  have  been  by  a  British  force; 
I  and  the  Court  must  *  take  notice,  that  the  British  were  then 
'*'^*  enemies,  because  the  war  was  declared  by  an  Act  of  Congress, 
and  could  not  be  terminated  except  by  a  treaty;  of  both  which  the 
Court  is  bound  to  take  notice. 

The  declaration  assigns  two  breaches,  1st.  Arrest,  restraint  and 
detention  of  princes,  &c.  2d.  A  capture  by  enemies.  On  the  first 
breach  he  insisted  that  the  restraint  broke  up  the  voyage  ;  that  it 
was  one  of  the  perils  insured  against  in  the  policy,  which  was 
general  against  the  restraints  of  all  powers,  and  was  not  confined 
to  the  enemy ;  that  such  restraint  continued  after  the  return  of  the 
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Te8sel  into  port,  so  as  to  justify  the  abandonment,  and  that  the 
plaintiff's  right  to  recover  was  on  the  loss  sustained.  He  cited 
Olivera  vs.  The  Union  Insurance  Company^  3  Wheat  183 ;  Odlin  vs. 
The  Insurance  Company  of  Pennsylvania^  2  HaWs  L,  J.  205 ;  AT  Bride 
vs.  Marine  Insurance  Company^  5  Johns.  Rep.  307 ;  King  vs.  The 
Delaware  Insurance  Company^  6  Cranchj  71;  AT  Call  vs.  The  Marine 
Imuranee  Company^  8  Cranch^  59;  2  Marsh.  567,  568;  Ooss  vs. 
WitkerSj  2  Burr.  696;  Rhinelander  \^.  The  Insurance  Company  of 
PemsyhaniUj  4  Granchj  29. 

Wirtj  (Attorney -General,  U.  S.)  for  the  appellees,  contended,  that 
as  the  vessel  wa«  stopped  by  the  enemy's  blockading  squadron,  and 
8ent  back  in  good  order,  there  was  no  more  right  to  abandon  than  there 
would  have  been  had  she  never  sailed.    Under  the  first  count  in  the 
declaration,  which  charged  the  loss  by  restraint  of  princes,  he  in- 
sisted that  the  blockade  was  not  such  a  restraint  within  the  mean- 
ing of  the  policy.    The  enemy  did  not  arrest,  restrain  and  detain, 
bat  captured  as  prize.    When  a  sovereign,  not  at  war  with  the 
oonntry  to  which  a  ship  belongs,  from  motives  of  necessity  arrests 
her  ship,  that  was  a  detention  of  princes.    Arrests  are  the  acts  of  a 
friend,  not  those  of  an  enemy.    2  Marsh.  506,  507,  514.    Capture  is 
♦  always  made  with  a  view  to  prize,  but  arrest  with  a  view  to  ^  «« 
restoration.      HadJcinson  vs.  Robinson^  3  Bos.  dt  Pull.  388;   '*'*'* 
Lubbock  vs.  Rotccroft,  5  Esp.  Rep.  50 ;  Blackehagen  vs.  The  London 
Insurance  Company^  1  Campb.  454;  6  Rob.  Adm.  Rep.  Ill)  Abbott^ 
(Story's  Ed.)  406;   ParUn  vs.  Tunno^  11  East,  22 ;  VarTc^  618;  BarUn 
vs.  Tunno^  2  Campb.  59.    The  restraint  was  not  an  unlawful  restraint 
within  the  words  of  the  policy  on  the  ship.    A  blockade  is  not  an 
unlawful  restraint.    Brewer  vs.  The  Union  Insurance  Company^  12 
Mass.  Rep.  170;  WCall  vs.  The  Marine  Insurance  Company^  8  Cranch^ 
59;  Olivera  \%.  The  Union  Insurance  Companyj  3  Wheat  183;  Hud- 
ley  vs.  Clarke^  8  T  R.  259 ;  Abbott^  409 ;  Blackehagen  vs.  The  London 
Assurance  Company^  1  Camp,  454 ;  Bark^  226 ;  Parkin  vs.  Tunno,  2 
Campb.  59 ;    Smith  vs.  The   Universal  Insurance  Company,  6  Wheat. 
184;  Parky  538. 

On  the  second  count,  he  contended,  that  the  allegata  and  probata 
did  not  agree;  the  proof  was  not  that  the  vessel  was  ^'  attacked,  con- 
quered, taken,  and  carried  away  a  prize,"  by  the  enemy,  as  averred 
in  this  count,  but  it  was  that  she  was  stopped  as  violating  the  bloc- 
kade, and  ordered  to  return  to  port.  To  constitute  it  a  capture,  it 
was  essential  that  the  arrest  should  have  been  made  with  an  inten- 
tion of  making  the  vessel  a  prize.  2  Marshy  506.  The  iissured  could 
not  abandon  after  the  risk  was  over.  Hamilton  vs.  MendeSj  2  Burr. 
1198;  1  W.  Blk.  Rep.  276,  S.  C;  Park,  •  205;  Hadkinson  vs. 
Robinson,  3  Bos.  dc  Full.  388;  Park,  225,  548.  And  Kulen  ^-^^ 
Kemp  vs.  Vigne,  1  T.  R.  304;  WCall  vs.  The  Marine  Insurance  Com- 
pony,  8  Cranch,  59. 

Harper,  argued  for  the  appellant  in  reply. 

Judgments  affirmed. 
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COURT  OF  APPEALS,  JUNE  TERM,  1822. 

Merryman  et  al.  vs.  The  State,  at  the  inst.  of  Habbis,  use  of 

Mtjbbay. 

H.  having  a  judgment  against  B.  and  M.  his  surety;  issues  process  thereon. 
the  sheriff  makes  the  amount  of  the  judgment,  but  only  pays  a  part  of 
it  to  H.  and  the  balance  is  paid  H.  by  M.  the  surety,  they  (H.  &  M.)  not 
knowing  that  there  were  funds  in  the  hands  of  the  sheriff— i/c/d,  that 
M's  payment  does  not  discharge  H's  claim  against  the  sheriff,  but  that 
•  the  same  operates  as  an  equitable  assignment  of  such  claim  to  M.  for 
which  he  may  sue  the  sheriff's  bond,  (a) 

The  Act  of  Limitations^  if  relied  on,  must  be  pleaded.     (Note.)  [b] 

Appeal  from  Baltimore  County  Court.  Debt  brought  on  the 
4th  of  May,  1818,  in  tlH)  name  of  the  State,  at  the  instance  of  T. 
Harris,  and  for  the  use  of  J.  Murray,  on  the  bond  executeci  on  the 
23d  of  November,  1811,  by  William  Merryman,  as  sheriff  of  Balti- 
more County,  with  Caleb  and  John  Merryman  as  his  sureties.  The 
bond  was  iu  due  form,  and  was  approved  by  the  Orphans'  Court  of 
the  county  on  the  day  of  its  date.  The  defendants  below,  (now 
appellants,)  pleaded  general  performance,  to  which  the  plaintiff,  pro- 
testing a  noii-peribrmance,  replied,  that  in  March,  1811,  the  State, 
at  the  iustance  and  for  the  use  of  T.  Harris,  administrator  of  J. 
Gwinn,  (lieiug  the  T.  Harris  at  whose  iustance  this  suit  was  brought,) 
recovered  a  Judgment  against  T.  Bailey  for  the  sum  of  £10,000  car- 
rent  money  debt,  and  $7.60  costs,  to  be  released  on  payment  of 
£897  6  10,  with  interest  from  the  18th  of  December,  1807,  and  costs. 
That  upon  this  judgment  a  writ  of  fieri  facias  issued  on  the  2d  of 


(a)  Approved  in  Orem  vs.  Wrightson^  51  Md.  44;  Whiting  vs.  Ins.  Co.  15 
Md.  814;  Williamson  vs.  Allen^  2  G.  &  J.  355;  Merchants  Bank  vs.  Bank  of 
Coviinerce^  24  Md.  52,  and  Holliiigsworth  vs.  Floyd,  2  H.  &G.  91.  Distin- 
guished in  State  vs.  Murray,  24  Md.  822.  In  Whiting  vs.  Ins.  Co.  supra,  the 
Court  said  that  in  the  case  in  the  text  the  payment  by  Murray  had  been 
made  through  a  mistake  of  fact,  and  therefore  he  had  a  legal  claim  against 
Harris  to  recover  it  back.  ''  This  circumstance  would  have  aggravated  the 
injustice  of  construing  the  payment  by  Murray  to  be  a  discharge  of  Merry- 
man; but  it  is  difficult  to  perceive  how  the  legal  obligation  of  Merryman 
could  in  any  manner  be  affected  by  the  legal  rights  existing  between  Harris 
and  Murray,  who  was  a  stranger  to  him.  It  is  clear  to  us  that,  whether  the 
payment  by  Murray  to  Harris  had  been  through  mistake  of  fact  or  mistake 
of  law,  whether  he  would  have  had  a  legal  right  to  recover  it  back  from 
Harris  or  not*.  Merryman  would  equally  have  been  liable  for  his  debt.  This 
depended,  not  upon  the  legal  rights  between  Harris  and  Murray,  but  upon 
whether  the  money  was  paid  by  Murray  and  received  by  Harris,  with  the 
intention  of  discharging  Merryman 's  debt.''  See  Norwood  vs.  NoruxKfd,  2 
H.  &  J.  208,  note:  Sotheren  vs.  Reed,  4  H.  &  J.  246,  note;  Act  of  1880,  c.  16. 

(6)  Approved  in  Simms  vs.  lioyd^  58  Md.  480. 
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November,  1811,  and  was  directed  to,  and  delivered  to  said  W. 
Merryman,  he  then  being  sheriff  of  said  county,  to  be  executed, 
who  laid  said  writ  on  certain  real  property  of  said  Bailey,  and 
retained  said  writ  to  Court,  endorsed,  that  the  pro()erty  remained 
io  his  hands  unsold  for  wantof  buyers.  That  on  the  18th  of  July, 
1812,  a  writ  of  venditioni  exponas  issued,  also  directed  •  to  said  v^>i 
W.  Merrj'man,  then  being  sheriff  as  aforesaid,  commanding  '*'*^ 
him  to  sell  said  property,  &c.  to  satisfy  said  debt  and  costs.  On 
the  16th  of  September,  1812,  in  pursuance  of  this  last  writ,  he  s^old 
the  property  to  J.  Murray  and  J.  Stevenson,  for  $1,280,  and  received 
the  purchase  money.  Breach,  non-payment  to  Harris  of  the  money 
80  levied,  made  and  received,  &;c. 

The  following  case  was  agreed  upon — W.  Merryman,  as  sheriff  of 
Baltimore  County,  executed  his  sheriff's  bond,  with  C.  and  J.  Merry- 
man bis  sureties,  on  the  23d  of  November,  1811,  in  the  form  pre- 
scribed by  law.  It  was  approved  on  the  same  day  by  the  Orphans' 
Court  of  Baltimore  County.  A  writ  of  venditioni  exponas  was  issued 
on  the  18th  of  July,  1812,  directed  to  said  W.  Merryman,  sheriff'  of 
Baltimoi-e  County,  reciting  a  judgment  recovered  in  the  County 
Court  of  said  county,  in  March,  1811,  by  the  State,  against  T. 
Bailey,  for,  &c.  That  a  fieri  facias  issued  thereon  on  the  2d  of 
November,  1811,  and  was  returned  by  said  sheriff,  laid  on  certain 
property  in  his  hands  unsold,  &c.  The  said  sheriff'  was  therefore 
commanded  to  expose  to  sale  the  said  property,  &c.  to  satisfy  the 
said  judgment,  &c.  He  proceeded  under  this  writ,  and  sold  the 
property  to  the  amount  of  ¥1,280,  on  the  16th  of  September,  1812, 
and  received  the  purchase  money,  of  which  he  paid  to  Harris 
11,087.52,  which,  with  the  sheriff's  (commission  being  deducted,  left 
in  the  hands  of  said  Merryman  $102.36,  part  of  the  money  received 
by  him  on  the  sale  of  the  property  aforesaid.  J.  Murray,  being  one 
of  the  sureties  of  Bailey,  against  whom,  as  then  late  sheriff'  of 
Baltimore  County,  the  judgment  mentioned  in  said  writ  of  venditio7ii 
exponas  had  been  recovered;  and  being  liable  as  surety  of  said 
Bailey  for  said  judgment  debt,  paid  to  Harris  the  balance  thereof 
that  remained  due,  after  he  (Harris)  had  received  from  Merryman 
the  $1,087.52  aforesaid.  This  balance  paid  by  Murray  exceeded  the 
sum  of  $162.36,  remaining  as  above  stated  in  Merryman's  hands. 
At  the  time  Murray  made  the  payment  to  Harris,  neither  he  nor 
Harris  knew  that  there  was  any  nioney,  on  account  of  said  judg- 
ment, in  Merryman's  hands.  To  recover  the  said  sum  of  $162.36, 
remaining  in  Merryman's  possession,  this  suit  was  brought.  The 
County  Court  gave  judgment,  on  this  statement  of  facts,  for  the 
I)laintiff,  and  the  defendants  appealed  to  this  Court. 

•  The  cause  was  argued  betpre  Buchanan,  Earle,  Mar-    - 
TIN,  and  Stephen,  JJ.  4:I>o 


n 
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WiUiamSj  for  the  appellants,  contended,  1.  That  this  suit  hairing 
been  brought  more  than  five  years  after  the  date  of  the  bond,  was 
barred  by  limitations.  2.  That  the  bond  does  not  appear  to  have 
been  recorded  in  the  County  Court,  or  Court  of  Appeals,  and  was 
therefore  null  and  void.  3.  That  the  case  stated  does  not  corres- 
pond with  the  replication,  the  replication  stating  that  the  original 
judgment  was  recovered  in  favor  of  the  State,  for  the  use  of  Harris, 
administrator  of  Gwinn,  and  the  case  stated  not  showing  that  this 
suit  waA  prosecuted  at  the  instance  of  any  person.  4.  That  the 
fieri  facias  and  venditioni  exponas  set  forth  in  the  replication,  were 
different  from  those  recited  in  the  statements.  5.  That  the  money 
stated  to  be  in  Merryman's  hands  cannot  be  recovered  in  an  action 
on  his  official  bond,  but  must  be  by  an  action  for  money  had  and 
received.  6.  That  Hams  cannot  sustain  this  action,  because,  by 
the  statement  of  the  case,  the  whole  of  his  judgment  was  paid  and 
satisfied  before  the  suit  was  brought.  He  cited  the  Act  of  July, 
1729,  ch.  25,  s.  3;  Draper  vs.  Olassop,  1  Ld.  Raym.  153;  (a)  Act  of 
1794,  ch.  54,  8.  8;  Morgan  vs.  Davis^  2  H.  dt  McH.  9, 16. 

•  R,  Johnson^  for  the  appellee,  cited  Welch  vs.  MandeviUe^ 
4:Ztl    1  ^heat.  233;   Winch  vs.  Keeley^  1  T.  R.  622. 

Eable,  J.  delivered  the  opinion  of  the  Court.  When  Harris  had 
levied  and  sold  on  his  venditioni  exponas  against  Bailey,  to  the 
amount  of  $1,280,  Bailey  and  his  securities  were  exonerated  for  so 
much,  and  for  that  sum  the  sheriff',  Merryman,  became  liable  to 
Harris.  He  paid  him  in  part  $1,087.52,  and  after  deducting  commis- 
sions, there  still  remained  in  his  hands  $162.36  due  to  Harris.  For 
this  sum  Harris  had  a  good  cause  of  action  against  Merryman,  and 
if  he  had  been  so  disposed  might  have  sued  him,  and  his  securities, 
for  it,  on  his  sheriff's  bond.  Things  being  in  this  situation  as 
between  Harris  and  Merryman,  Murray,  one  the  securities  for 
Bailey,  paid  the  whole  balance  due  Harris  on  his  judgment  against 
Bailey,  deducting  the  $1,087.52,  and  overlooking  the  $162.36,  still  in 
Merryman's  hands.  Murray  then  paid  Harris  $162.36,  under  a  mis- 
take, and  without  being  obliged  as  a  security  of  Bailey  to  pay  it ; 
and  what  is  to  be  the  legal  effect  of  the  payment  is  the  question. 
Does  it  extinguish  Harris'  demand  on  Merryman;  and  if  it  does 
not,  shall  it  operate  in  equity  an  assignment  thereof  to  Murray,  so 
as  to  enable  him  to  sue  the  sheriff's  bond,  and  indorse  the  writ  to  his 
own  usef 

If  the  payment  of  this  $162.36  is  at  all  to  be  considered  a  pay- 
ment for  Merryman,  it  is  manifest  Murray  was  not  liable  to  pay  it 
for  him;  and  not  having  paid  it  at  Merryman's  instance,  it  presents 


(a)  BucHANA^^  J.  This  Court,  in  Maddox  tb.  The  State  for  the  use  of 
Swann^  4  H.  &  J.  539,  decided,  that  the  Act  of  Limitations,  if  relied  on^ 
must  be  pleaded. 
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the  case  of  a  stranger  paying  the  debt  of  another  without  his  con- 
sent or  knowledge.  Sach  a  payment  does  not  necessarily  discharge 
the  debtor,  and  cannot  be  taken  advantage  of  by  him  without  show- 
ing, by  an  acquittance  or  other  means,  that  it  was  intended  by  the 
payer  and  neceiver  to  operate  a  discharge.  And  we  think  there  is 
great  reason  in  this,  for  an  action  for  money  paid,  laid  out  and  ex- 
pended, cannot  be  sustained  by  a  stranger  against  a  debtor  whose 
debt  he  has  paid  voluntarily  and  without  directions,  und  therefore 
he  (the  debtor,)  shall  not  avail  himself  of  such  payment  in  a  suit  by 
his  creditor,  unless  he  can  show  an  express  intention  to  extinguish 
the  debt.  This  is  not  the  case  before  us — ^The  payment  was  made 
by  Murray  to  Harris  voluntarily,  and  without  the  knowledge  of 
Merryman,  and  certainly  without  any  intention  in  Harris  to  dis- 
charge the  debt  of  Merryman. 

♦  But  this  payment  is  not  to  be  considered  as  a  payment  by  ^  ^^ 
Murray  for  Merryman.  It  is  received  only  as  an  over-payment  ^-^  ■ 
by  him  of  Harris'  debt  against  Bailey,  and  having  been  made  through 
mistake,  he  has  a  legal  claim  against  Harris  to  recover  it  back.  But 
if  the  claim  should  be  prosecuted,  what  would  be  the  situation  of 
Harris?  He  would  have  to  look  to  his  remedy  against  Merryman 
on  his  sheriff's  bond,  and  would  be  greatly  injured  if  the  payment 
to  him  by  Murray  should  be  construed  a  discharge  of  Merryman, 
which  it  was  never  intended  to  operate. 

It  is  then  the  Court's  opinion,  that  the  payment  made  by  Murray 
to  Harris,  did  not  discharge  Harris'  claim  against  Merryman,  and 
that  there  is  a  subsisting  debt  of  $162.36  still  due  from  Merryman, 
and  his  securities.  The  remaining  question  to  be  enquired  into  is, 
can  the  suit  brought  tor  it  tor  the  use  of  Murray,  under  all  the  cir- 
cnmstances  of  this  case,  be  sustained  by  him  f 

It  seems  to  us,  that  if  in  any  case  a  Court  will  undertake  to  decide 
oil  the  rights  of  parties  arising  fron)  the  mere  operation  of  law, 
where  they  themselves  are  silent,  to  effectuate  the  purposes  of  jus- 
tice, this  is  the  case  in  which  their  authority  ought  to  be  exerted. 
The  debt  of  $162.36  is  justly  due  from  Merryman,  and  it  matters  not 
to  whom  he  pays  it,  if  the  payment  is  made  to  the  person  best  en- 
titled to  receive  it.  Whether  Harris  or  Murray  has  the  best  right  to 
the  debt,  could  only  be  a  question  between  them,  and  as  Harris  has 
received  value  for  it  of  Murray,  the  Court  think  that  the  payment 
of  Murray  operated  in  equity  an  assignment  of  it  to  him,  and  he  had 
a  right  to  sue  for  his  use  the  bond  of  Merryman  to  recover  it.  In 
more  instances  than  one  this  Court  has  decided,  that  a  payment  by 
a  security  shall  operate  an  assignment  of  the  debt  against  the  prin- 
cipal, so  as  to  enable  him  to  sue,  or  execute  for  it,  in  the  name  of  the 
creditor,  for  his  use.  Sotheron  and  Reed,  decided  but  a  few  years 
past  in  this  Court,  is  one  of  the  cases  of  this  description.  There 
Wright  was  security  in  a  testamentary  bond,  and  when  he  paid  the 
creditor  his  money,  and  had  satisfaction  of  record  entered  on  the 
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jiidgment  agaiust  himself,  he  was  deemed  equitably  entitled  to  the 
judgment  against  his  principal;  and  a  sale  under  afi.  fa.  on  the 
judgment  for  his  use,  of  the  land  of  his  principal,  was  deemed  by 
this  Court  a  good  and  valid  sale. 

-  ^  •  Under  all  the  circumstances  of  thisca^e,  we  are  of  opinion, 
^'^^  that  it  is  within  the  principles  of  our  former  decisions,  and  we 
therefore  affirm  the  judgment.  Judgment  affirmed. 


COURT  OF  APPEALS,  JUNE  TERM,  1822. 
Steuabt  vs.  Donaldson's  Lessee. 

Where  land,  liable  to  confiscation  was  surveyed  under  an  escheat  warrant 
previous  to  an  application  to  the  executive  to  purchase  it  as  being  liable 
to  confiscation,  the  grant  obtained  on  the  escheat  certificate  was  held  to 
vest  a  title  to  the  land  ill  the  escheator,  although  the  composition  money 
on  the  escheat  was  not  paid  and  the  grant  not  issued,  until  after  the 
application  to  purchase. 

Appeal  from  Baltimore  County  Court.  Ejectment  for  two  lots 
of  ground  in  the  City  of  Baltimore,  numbered  398  and  399.  The 
general  issue  was  pleaded.  At  the  trial  it  was  admitted  that  the  lots 
in  question  were  a  part  of  a  tract  of  land  called  Mountenay's  Neck^ 
regularly  granted  in  the  year  1663,  and  that  the  title  of  the  lots  had 
been  regularly  transmitted  to  William  Frost,  who  being  a  British 
subject,  said  lots  were  confiscated  and  vested  in  this  State.  That 
Frost  is  since  dead,  and  died  before  the  year  1800,  without  heirs 
capable  of  inheriting.  That  the  defendant,  on  the  31st  of  January, 
ISlo,  lodged  information  in  writing,  with  the  Governor  and  Council 
of  this  State,  that  said  lots  were  liable  to  confiscation,  and  applied 
to  become  the  purchaser  thereof.  That  he  had  made  a  verbal  appli- 
cation to  the  clerk  of  the  Council  to  purchase  the  said  lots  in  Decem- 
ber, 1813,  and  upon  the  information  and  application  in  1815,  the  ex- 
ecutive ordered  the  said  lots  to  be  valued,  which  was  done,  at  the 
sum  of  $2,100,  in  1817,  and  sold  to  the  defendant  for  $1,850,  the  resi- 
due being  allowed  by  them  to  him  for  the  expense  of  public  paving 
paid  by  him  on  said  lots.  That  the  lessor  of  the  plaintiff  applied 
for  and  obtained  an  escheat  warrant  on  the  4th  of  February,  1814, 
to  affect  said  lots  as  escheat,  and  having  paid  $850,  two-thirds  of  the 
valuation  of  the  same,  made  as  by  law  is  required,  on  the  27th  of 
July,  1815,  in  pursuance  thereof,  a  patent  was  granted  to  him  upon 
a  certificate  of  survey  dated  the  8th  of  January,  1815.  The  plaintiff 
then  prayed  the  Court  to  direct  the  jury,  that  on  this  evidence  he 
was  entitled  to  recover.  Which  direction  the  Court,  [Ward,  A.  J.] 
gave.  The  defendant  excepted ;  and  the  verdict  and  judgment  l)e- 
iiig  against  him,  he  appealed  to  this  Court. 
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The  cause  was  argued  before  Chase,  C.  J.,  Buchanan,  Eable, 
and  Stephen,  JJ. 

Winder  and  E.  Johnson^  for  the  appellant,  stated,  that  the 
questions  were,  1.  Whether  or  not  the  escheat  grant  and  pre-  ^-^W 
vioQs  proceedings  of  the  lessor  of  the  plaintiff  overreached  the  appli- 
catioD  of  the  appellant  to  purchase  the  property  as  liable  to  confisca- 
tion, and  the  proceedings  on  such  application,  and  vested  in  him  a 
complete  legal  title  to  the  premises  in  question  ? 

2.  Whether  by  the  verbal  application  in  1813,  the  appellant  did 
uot  acquire  a  prior  title  to  that  of  the  appellee  ?  They  cited  and  re- 
lied on  the  Acts  of  June,  1780,  ch.  24,  s.  4;  October,  1780,  ch.  45,  ch. 
49,  ch.  51,  s,  4,  5;  May,  1781,  ch.  23,  s.  12,  ch.  37 ;  November,  1781, 
ch.  20,  ch.  2,  ch.  28,  ch.  31;  April,  1782,  ch.  19;  1784,  ch.  55,  s.  9; 
1785,  ch.  66,  ch.  88,  s.  3;  1788,  ch.  49;  1789,  ch.  47;  1791,  ch.  77,  ch. 
90;  1792,  ch.  81;  1793,  ch.  64;  1795,  ch.  6;  1799,  ch.  80;  1802,  ch. 
101 ;  1803,  ch.  109;  1805,  ch.  93 ;  1814,  ch.  103 ;  1817,  ch.  137.  Smith 
vs.  The  State  of  Maryland,  6  Cranch,  286 ;  Land.  Hold.  Ass.  302 ; 
Omngs  vs.  Nortoood,  2  JR.  d;  J.  96 ;  Boring  vs.  Lemmon,  ante,  223. 

T.  B.  Dorsey,  (Attorney -General,)  for  the  appellee,  cited  the  Act  of 
^'ovember,  1781,  ch.  20,  s.  8 ;  Johns.  Diet.  tit.  Confiscation;  3  Ba4i.  Ah. 
at.  Grants,  (/)  393 ;  Kelly  vs.  Greenfield ,  2  H.  dt  McH.  121 ;  Ringgold 
vs.  MaUatt,  1  H.  dt  J.  299;  Otcings  vs.  Xorwood,  2  H.  &J.  96. 

Chase,  C.  J.  delivered  the  opinion  of  the  Court.  After  stating 
the  iiacts,  he  said,  the  question  to  be  determined  by  the  Court  on  the 
above  facts  is.  Has  the  grant  of  the  State  vested  a  legal  estate  in 
the  lessor  of  the  plaintiff  in  the  lands  in  question  ? 

It  appears  to  the  Court,  that  William  Steuart  has  not  acquired  any 
interest,  legal  or  equitable,  in  the  lands  in  question.  He  made  no 
written  application  to  the  executive  until  some  time  after  the  date 
of  the  certificate  of  the  plaintiff.  No  caveat  was  entered  against 
the  issaing  of  the  grant.  No  money  was  paid  the  State  by  him,  and 
no  application  for  a  valuation  of  the  land  until  almost  two  years  after 
the  grant  was  obtained.  This  is  not  the  case  of  conflicting  titles  of 
persons  claiming  under  the  State. 

There  is  nothing  appearing  in  the  case  to  impeach  the  grant,  no 
iraud  or  imposition  is  stated  or  suggested  as  practised  *  by  -  ^^ 
the  lessor  of  the  plaintiff  in  the  obtention  of  the  grant,  but  a  ^^^ 
full  consideration  was  paid  bj  him  according  to  law. 

The  Court  are  of  opinion,  that  the  patent  is  valid  and  operative 
to  pass  the  title  of  the  State  to  the  land  in  question  to  the  lessor  of 
the  plaintiff.  Judgment  affirmed. 
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COURT  OF  APPEALS,  JUNE  TERM,  1822. 
A.  &  E.  JofiNS  r«.  Stoops  et  al 

A.  B.  by  his  will  directed  that  his  three  grandsonB  should  be  educated  until 
21  years  of  age,  out  of  the  profits  of  his  real  estate  under  the  direction  of 
his  executors,  and  charged  his  real  estate  with  the  expense  of  their  edu- 
cation. This  direction  not  being  complied  with,  they  filed  their  bill,  16 
years  afterwards,  against  the  devisees  in  the  will,  to  recover  as  compen- 
sation for  the  injury  they  had  sustained,  as  much  money  as  ought,  under 
the  provisions  of  the  will,  to  have  been  applied  to  their  education — Bill 
dismissed. 

Appeal  from  Chancery.  On  the  26th  of  April,  1792,  Alexander 
Baird,  by  his  will,  directed  that  his  three  grandsons,  (two  of  whom 
were  the  complainants,  and  now  appellants,  the  other  being  dead,) 
should  be  educated  out  of  the  profits  of  his  real  estate,  under  the 
direction  of  his  executors,  until  they  anived  to  the  age  of  21  years; 
and  be  charged  such  estate  with  the  exi>ense  of  their  education. 
This  direction  not  being  complied  with,  the  appellants  filed  their  bill 
on  the  12th  of  January,  1808,  against  the  devisees  in  the  will,  to  re- 
cover as  compensation  lor  the  injury  they  bad  sustained,  as  much 
money  as  ought  to  have  been  applied  to  their  education  under  the 
provisions  of  the  wiU.  They  alleged,  that  the  devisees  had  not  con- 
tributed in  any  manner  to  their  education,  but  that  they  had  hither- 
to been  educated  at  the  sole  expense  and  charge  of  their  own  estate. 
They  prayed  that  the  said  real  estate  be  sold,  &c.  or  that  the  devi- 
sees be  decreed  to  pa}'  such  sum  as  should  seem  reasonable  for  their 
education;  or  that  the}'  might  have  such  other  and  further  relief  as 
the  nature  and  circumstances  of  their  case  might  require.  On  com- 
ing in  of  the  answers,  and  the  return  of  testimony  taken  under  com- 
missions, the  Chancellor,  by  agreement  of  the  parties,  decreed  that 
an  account  between  the  parties  be  taken  by  the  auditor,  reserving  all 
equity,  &c.  The  auditor  reported  a  balance  due  to  A.  Johns  of 
$6,370,  with  interest  on  $2,875  from  the  21st  of  November,  1818 ;  and 
a  balance  due  to  E.  Johns  of  $7,205,  with  interest  on  $3,500  from  the 
same  time.  The  defendants  excepted  to  the  auditor's  report  on  vari- 
ous grounds.    The  cause  was  argued  by  counsel,  and  submitted. 

•  Kilty,  C.  (December  Term,  1818.)  This  is  a  case  of  much 
^^*  difficulty,  owing  to  the  uncertainty  as  to  the  kind  of  education 
intended  by  the  testator,  and  to  the  nature  of  the  testimony.  The 
proper  course,  after  the  death  of  the  tCvStator,  would  have  been  to 
apply  to  this  Court  to  direct  the  sums  of  money  to  be  paid  from  the 
profits  of  the  real  estate.  Supposing  (as  that  was  not  done,)  that  the 
complainants  ai*e  entitled  now  to  such  reasonable  sums  as  should  have 
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been  raised,  with  interest,  a  qaestion  will  arise,  whether  there  is 
safficieut  testimony'  to  enable  the  Court  to  ascertain  and  determine 
the  amount.    I  do  not,  however,  recollect  any  case  similar  to  the 
present,  that  is,  where  the  sait  was  brought  alter  the  time  for 
accomplishing  the  object  had  elapsed.    The  prayer  of  relief  in  the 
bill  was  not  carefully  made.    It  should  have  been  for  an  account  of 
the  profits  of  the  real  estate,  as  well  as  for  the  sale  thereof  to  raise 
the  sams  due.    There  is,  however,  a  prayer  for  general  relief.    One 
of  the  allegations  in  the  bill,  of  the  complainants  ha\ing  been  edu- 
(»t€d  at  the  sole  expense  and  charge  of  their  own  estate,  is  not 
proved.    At  the  least  there  is  no  evidence  of  actual  disbursements 
so  as  to  support  a  claim  for  repayment.    The  accounts  stated  by  the 
auditor  are  founded  on  the  testimony  of  Doctor  James  Scanlan,  who 
estimates  the  expense  of  tuition  and  boarding  at  $250  for  each,  for 
the  three  years  next  ensuing  the  death  of  A.  Baird.    This  would  be 
a  very  moderate  estimate  if  it  could  be  shown  that  the  testator 
designed  a  liberal  or  professional  education,  or  that  the  board  or 
maintenance  of  his  grandsons  was  intended  to  be  charged  on  his 
real  estate.    This  does  not  appear,  and  the  presumption  is  rebutted 
bj  his  declarations,  as  proved  by  W.  Bordleiy,  that  he  had  akeady 
done  a  great  deal,  that  that  was  his  will,  and  he  could  do  no  more ; 
and  also  by  the  unequal  burthen  which  would  have  been  thrown  on 
his  other  devisees.    The  smaller  sums  stated  by  the  auditor  for  con- 
sideration would  appear  more  reasonable,  but  the  testimony  of 
Doctor  Scanlan  would  not  bear  that  construction.    The  argument 
tamed  chiefly  on  the  question,  whether  the  complainants  were  en- 
titled to  any  sum,  more  than  on  the  amount,  although  exceptions 
had  been  filed  to  the  auditor's  report.    And  it  was  not  shown  that 
the  objection  made  by  him  of  the  want  of  testimony  from  which  the 
sum  due  could  be  apportioned  to  the  defendants,  was  unfounded  or 
nnimportant.    Although  •  justice  may  require  that  the  com- 
fdainants  should  receive  an  equivalent  for  the  benefits  which  ^^'^ 
was  intended  by  the  testator,  I  cannot,  on  the  present  proceedings, 
make  a  satisfactory  decree  in  their  favor.    Decreed,  that  the  bill  be 
dismissed,  but  without  costs.    The  complainants  appealed  to  this 
Court. 

The  cause  was  argued  at  June  Term,  1821,  before  Buchanan, 
Eable,  Johnson,  Martin,  and  Dobsey,  J  J. 

Stepheriy  for  the  appellants,  contended,  that  the  suit  could  be  sus- 
tained. Blnir  vs.  Qicles^  1  Munf.  38;  Greenwell  vs.  Greenwell.,  5  Ves, 
199 ;  Skobe  vs.  Carr^  3  Mmf.  20 ;  2  Brid.  Index,  215,  pi.  494. 

Winder  and  Chambers,  for  the  appellees.  Curia  adv.  vult. 

At  this  term.  Decree  affirmed. 


23  5  H.  &  J. 
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COURT  OF  APPEALS,  JUNE  TERM,  1822. 
Hughes  vs.  Sellers,  Adm'r  of  Rba. 

When  a  plea  does  not  profees  to  be  an  answer  exclusively  to  either  of  the 
counts  in  a  declaration,  it  is  to  be  taken  as  a  plea  to  the  whole  declara- 
tion, and  a  demurrer  to  such  plea  does  not  work  a  discontinuance. 

In  an  action  of  debt  on  bond  given  for  the  purchase  money  of  land  sold, 
referring  to  a  bond  of  conveyance  of  the  land,  if  the  defendant  pleads 
that  a  conveyance  of  the  land  was  a  condition  precedent  to  the  payment 
of  the  money,  it  is  incumbent  on  him  to  make  profert  of  th>B  bond  of 
conveyance;  and  his  not  doing  so,  renders  the  plea  bad  upon  demurrer. 

Appeal  from  Harford  County  Court.  Debt  on  a  bond.  The 
declaration  contained  two  counts — The  first  wiis  in  the  usual  form ; 
and  the  second  a«  follows,  viz.  '^  And  whereas  the  defendant,  (now 
appellant,)  by  another  writing  obligatory  dated  the  28th  day  of 
January,  1803,  sealed  with  his  seal,  acknowledged  himself  to  be 
held  and  firmly  bound  unto  the  said  George  Rea  in  his  life-time,  in 
another  sum  of  $3,200  current  money,  to  be  paid  unto  the  said 
George  Rea,  his  heira,  executors,  administrators  or  assigns,  when 
afterwards  he  should  be  thereunto  required,  which  writing  obliga- 
tory was  and  is  subject  to  a  certain  condition  thereunder  written, 
whereby,  after  reciting  to  the  effect  following,  to  wit,  that  if 
the  above  bound  Samuel  Hughes,  his  heirs,  executors  or  admin- 
istrators, should  well  and  truly  pay  unto  the  above  named  George 
Rea,  his  heirs,  executors,  administrators  or  assigns,  the  full  and 
just  sum  of  $1,600,  in  the  following  manner,  to  wit,  $600  thereof 
in  thirty  days  from  the  date  last  aforesaid,  and  the  remain- 
ing $1,000  in  one  year  from  the  said  28th  day  of  January, 
i^QQ  *  ^^^^9  provided  that  the  said  George  Rea  should  well  and 
^9a  truly  convey  unto  ihe  said  Samuel  Hughes,  by  a  good  deed  in 
law,  two  hundred  acres  of  land,  agreeably  to  his  bond  of  the  date 
last  aforesaid,  then  the  said  obligation  to  be  void,  otherwise  to  be 
and  remain  in  full  force  and  virtue  in  law ;  and  the  plaintifT  avers, 
that  as  administrator  of  the  said  Rea  as  aforesaid,  he  did,  on  the 
19th  of  September,  1815,  procure  a  good  and  valid  deed  in  law 
to  be  legally  executed  by  Abraham  Sellers,  &c.  the  sole  heirs  and 
legal  representatives  of  the  said  Rea  deceased,  in  pursuance  of  the 
bond  of  conveyance  aforesaid  of  the  said  Rea ;  and  the  said  deed  ao 
legally  executed,  the  plaintiff*,  administrator  as  aforesaid,  did  on  the 
27th  of  September,  1815,  tender  to  the  defendant,  and  request  him 
to  accept  the  same  as  a  fulfilment  of  the  agreement  contained  in  the 
said  bond  of  conveyance  by  the  said  Rea  to  the  defendant,  but  the 
defendant  refused  to  accept  the  same,  to  wit,  at  the  County  of  Har- 
ford aforesaid,  by  means  of  which  said  premises  an  action  hath  ac- 
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crned  to  him  tbe  plaintiff,  administrator  as  aforesaid,  to  have  and 
demand  of  and  from  the  defendant  the  said  sum  of  $3,200,  above  de- 
manded; yet  the  defendant,  althongh  often  requested,"  &c.  The 
defendant,  by  his  plea,  craved  oyer  of  the  bond,  which  was  set  out, 
viz.  "  Know  all  men,"  &c.  ^'The  condition  of  the  above  obligation 
is  SQch,  that  if  the  above  bound  Samuel  Hughes,  his  heirs,  executors 
or  administrators,  shall  well  and  truly  pay  unto  the  above  named 
George  Bea,  his  heirs,  executors,  administrators  or  assigns,  the  full 
and  just  sum  of  81,600,  in  the  following  manner,  to  wit,  $600  thereof 
in  thirty  days  from  this  date,  and  the  remaining  $1,000  in  one  year 
from  this  date,  provided  that  the  said  George  Eea  shall  well  and 
truly  convey  to  the  said  Samuel  Hughes,  by  a  good  deed  in  law,  two 
hundred  acres  of  laud,  agreeably  to  his  bond  of  this  date,  thei\  the 
above  obligation  to  be  void,  or  otherwise  to  be  and  remain  in  full 
force  and  virtue  in  law."  He  then  proceeded  as  follows,  viz.  "And 
as  to  the  breach  of  covenant  above  assigned,  he  says,  that  the  plain- 
tiff his  action  aforesaid  thereof  against  him  the  defendant  to  have 
or  maintain  ought  not,  because  he  says,  that  according  to  the  tenor 
of  the  said  bond,  and  the  condition  thereof,  Eea,  the  intestate  of  the 
plaintiff,  was  bound  to  convey  two  hundred  acres  of  land,  by  a  good 
deed  in  law,  to  the  defendant,  during  the  life-time  of  the  said  intes- 
tate, and  before  the  *  right  to  claim  the  money  in  the  said  ^q  ^ 
declaration  and  in  the  said  bond  mentioned,  could  accrue ;  *•''* 
nevertheless  the  said  intestate  neglected,  failed,  and  refused  to  con- 
vey as  aforesaid  to  the  defendant,  dming  the  life-time  of  him  the 
said  intestate,  to  wit,  at  the  County  of  Harford,  contrary  to  the 
tenor  of  the  aforesaid  bond  and  condition ;  and  the  covenant  of  the 
fiaid  intestate,  being  a  condition  precedent  to  the  performance  of  the 
covenant  of  the  defendant,  he  ought  not  to  be  bound  to  the  perform- 
ance of  his  covenant,  because  the  said  intestate  did  not,  and  the 
plaintiff'  cannot  fulfil  the  aforesaid  covenant  of  the  said  intestate, 
wherefore  he  prays  judgment,  if  the  plaintiff'  his  action  aforesaid 
thereupon  against  him  to  have  or  maintain  ought,"  &c.  *  To  this 
plea  there  was  a  general  demurrer,  and  joinder  in  demurrer.  The 
County  Court  ruled  the  demurrer  good,  and  gave  judgment  for  the 
plaintiff,  and  the  defendant  appealed  to  this  Court. 

The  cause  was  argued  before  Chase,  C.  J.,  Buchanan,  Eaele, 
and  Stephen,  JJ. 

Winder,  for  the  appellant.  1.  The  proviso  in  the  bond  was  a  con- 
dition precedent — a  conveyance  was  to  be  executed  for  the  land  be- 
i'ore  payment  of  the  purchase  money.  2.  The  averment  in  the 
declxiration  was  not  properly  made.  3.  As  there  was  no  answer  to 
one  of  the  counts  in  the  declaration,  judgment  should  have  been 
taken  by  default  on  the  count  not  answered.  The  defendant's  plea 
i»eemed  to  be  to  the  second  count  -,  but  it  did  not  appear  to  be  spe- 
cially applied  to  either.    5  Bac.  Ah.  tit.  Fleas,  &c.  (P.)    4.  The  obliga- 
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tion  to  convey  was  a  personal  one  on  Rea,  and  could  not  be  performed 
by  his  heirs.  1  Bac.  Ab.  tit.  Conditions,  (P.)  661,  662,  663;  Co.  lAiU 
210 ;  Dyer,  180,  181 ;  5  Coke,  96. 

Eaymofidy  for  the  appellee,  said,  that  he  relied  upon  the  first  count 
and  the  second  might  be  stricken  out ;  that  the  ])lea  was  to  the  first 
count.  The  bond  of  couvej-ance  being  in  the  defendant's  possession, 
he  ought  to  have  alleged  it  in  his  plea,  and  set  it  out.  Where  there 
are  mutual  and  independent  covenants  in  sepa^rate  instruroent-s  of 
writing,  each  party  must  rely  upon  the  covenant  to  himself.  He 
•  cited  Pordage  vs.  Cole,  1  Saund.  320,  {note  4 ;)  Terry  vs.  Duntze, 
**5  2  H.  Blk.  Rep.  389 ;  Campbell  vs.  Jones,  6  T.  R.  572 ;  St  Albans 
vs.  Shore,  1  H.  Blk.  Rep.  270. 

Buchanan,  J.  delivered  the  opinion  of  the  Court.  The  sugges- 
tion by  the  counsel  for  the  defendant  below,  that  the  plea  in  this  case 
is  to  one  only  of  the  counts  in  the  declaration,  and  that  the  whole  ac- 
tion is  discontinued  by  reason  of  the  plaintiff's  not  having  taken, 
his  judgment  by  nil  dicit  on  the  other  count,  is  not  sustained. 

The  plea  does  not  profess  to  be  an  answer  exclusively  to  either 
count,  and  as  it  is  not  an  easy  matter,  if  at  aU  practicable,  to  deter- 
mine to  which  it  most  strongly  applies,  it  would  have  been  exceed- 
ingly difficult  for  the  plaintiff  to  ascertain  on  which  count  to  have 
taken  his  judgment.  It  must  therefore,  l>e  construed  most  strongly 
against  the  defendant;  and  as  a  plea  to  the  whole  declaration,  and 
so  understood,  the  demurrer  did  not  work  a  disoontinoanoe.  The 
condition  of  the  bond  on  which  the  suit  was  instituted,  refers  gene- 
rally to  a  bond  of  conveyance  to  the  defendant,  which  belongs  to 
him,  and  for  anything  appearing,  is  in  his  possession,  and  on  which 
he  relies  as  containing  a  condition  precedent  to  the  payment  of  the 
money. 

It  was  incumbent  therefore  on  him  to  have  made  profert  of  that 
bond,  and  to  have  set  out  the  contents,  in  order  that  the  plaintiff 
might  have  craved  oyer  and  demurred,  or  replied  to  the  plea,  accord- 
ing to  circumstances,  and  also  to  have  enabled  the  Court  to  decide, 
whether  the  conveyance  of  the  land  was  a  condition  precedent,  and 
what  assurance  was  required  by  that  instrument  to  be  made. 

But  instead  of  doing  this,  after  oyer  of  the  bond  on  which  this 
suit  was  brought,  and  of  the  condition,  the  plea  in  substance  only 
alleges  generally,  that  a  conveyance  of  two  hundred  acres  of  land 
by  George  Eea,  the  obligee,  in  his  life-time,  to  the  defendant,  was  a 
condition  precedent  to  the  payment  of  the  money ;  that  he  did  not 
make  the  conveyance,  and  therefore  that  the  defendant  was  not 
bound  to  pay,  &c.  without  making  profert  of  the  bond  of  convey- 
ance, or  attempting  to  set  out  any  part  of  it,  which  is  clearly  a  bad 
plea,  and  the  Court  below  did  right  in  sustaining  the  demurrer. 

Judgment  affirmed. 


f 
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Barnes  vs.  Gray. 

Whether  or  not  the  defendant  in  an  action  of  assault  and  battery  has  sup- 
ported his  plea  of  son  assault  demesnCy  is  for  the  consideration  of  the 
jury,  on  the  evidence. 

If  on  a  joint  assault  and  battery  the  plaintiff  severs  his  actions,  all  the  facts 
occurring  at  the  time  of  the  assault  and  battery  may  go^to*the  jury,  at 
the  trial  of  either  of  the  actions. 

Appeal,  from  Charles  County  Court.  The  appellee,  (the  plaiutifll' 
in  the  Court  below,)  brought  au  action  of  assault  and  battery  against 
the  appellant,  The  defendant  pleaded  not  guilty,  and  son  assault 
dmesTie.  To  which  'pleas  issues  were  joined,  on  the  general  replica- 
tion to  the  last  plea.  At  the  trial  the  plaintiff  examined  a  witness, 
who  gave  in  evidence,  that  the  plaintiff  was  intoxicated  when  the 
assault  occurred,  and  that  he  came  into  the  house,  where  the  defend- 
ant was,  and  made  his  way  through  the  crowd  of  other  people  that 
were  there,  parting  them,  as  he  went  along,  until  he  came  to  the  de- 
iendant,  whom  he  tcx>k  hold  of  by  the  collar,  or  breast.  That  the  . 
defendant  twice  obsei*ved  to  the  plaintiff,  that  be  was  an  old  man,  ^ 
and  anable  to  fight,  and  requested  him  to  let  him  go,  the  plaintiff' 
still  held  him,  without  speaking,  when  the  defendant's  son,  Thomas 
Barnes,  seizing  the  plaintiff's  arm,  and  the  plaintiff  turning  his 
bead,  and  asking  who  had  hold  of  him,  the  defendant  struck  him, 
and  knocked  him  down,  and  struck  him  two  or  three  times  after. 
That  James  Barnes,  another  of  the  defendant's  sons,  then  stamped 
the  plaintiff'  several  times  with  his  feet.  It  also  appeared  to  the 
Court  in  evidence,  that  there  was  a  separate  action  of  assault  and 
battery,  next  following  the  present,  on  the  docket,  against  the  said 
James  Barnes,  and  Thomas  Barnes.  The  defendant  then  objected 
to  any  evidence  being  given  in  this  action  relative  to  the  acts  of 
Thomas  Barnes  and  James  Barnes,  there  being  separate  actions 
brought  against  them  by  the  plaintiff.  This  objection  was  over- 
ruled by  the  Court,  [Key  and  Plater,  A.  J.]  and  the  evidence  went 
to  the  jury. 

The  defendant  excepted;  and  the  verdict  and  judgment  being 
against  him,  he  appealed  to  this  Court. 

Stonestreet^  for  the  appellant,  relied  on  the  following  grounds  for  a 
reversal  of  the  judgment — 1.  Because  the  plea  of  son  assault  de- 
mesne^ was  supported  by  the  evidence  of  the  plaintiff* 's  witness.  2. 
Because  the  plaintiff'  having  declared  against  Godshall  Barnes  alone, 
could  not  give  testimony  of  the  acts  of  third  persons  to  aggravate 
the  damages.     If  he  wished  to  avail  himself  of  such  testimony,  he 
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^  might  have  entitled  himself  to  it  by  declaring  that  •  he  was 
*•*  •  assaulted  and  beaten  by  Godshall  Barnes,  cum  aliiSj  to  wit, 
Thomas  and  James  Barnes;  but  having  elected  to  sever  the  actions, 
he  must  sever  the  proof.  The  allegata  and  probata  must  correspond. 
That  there  was  no  proof  of  any  previous  concert  or  combination  be- 
tween the  Barnes. 

Brawner^  for  the  appellee,  contended,  1.  Whether  or  not  the  plea 
of  son  assault  demesne  was  supported,  was  a  matter  of  fact  for  the 
consideration  of  the  jury  upon  the  whole  of  the  evidence.  1  Bclc. 
Ah.  tit.  Assault  and  Battery^  246,  247 ;  Esp.  Dig.  315. 

2.  Wherejthere  has  been  a  joint  assault  and  battery,  and  the  plain- 
tiff severs  his  actions,  all  the  facts  occurring  at  the  time  may  go  to 
the  jury  at  the  trial  of  either  action.    Esp.  THg.  317,  319,  321. 

Judginent  affirmed. 


COURT  OF  APPEALS,  JUNE  TERM,  1822. 
Fbazieb  et  al.  Lessee  vs.  Hall. 

A  motion  to  enlarge  the  term  of  the  demise  in  an  action  of  ejectment, 
wherein  judgment  had  been  rendered  in  the  late  General  Court  in  1790^ 
refused. 

Where  a  judgment  in  ejectment  rendered  in  the  late  General  Ck>urt  in  1803^ 
had  been  enjoined  by  injunction,  and  the  case  brought  to  and  affirmed 
in  the  Court  of  Appeals,  on  appeal  from  Chancery,  the  term  of  the 
demise  laid  in  the  declaration  was  enlarged.     [Note,) 

The  record  of  a  deed  in  1787,  corrected  so  as  to  make  it  conformable  with 
the  original.     (Note.) 

In  this  case  a  judgment  was  recovered  by  the  plaintiff  in  an  action 
of  ejectment  in  the  late  General  Court,  at  May  Term,  1790. 

Mayer^  for  the  plaintiff,  moved  the  Court,  that  the  term  of  the  de- 
mise laid  in  the  declaration  be  enlarged  to  one  hundred  years. 
Vicars  vs.  Hayden,  2  Coicp.  841 ;  Turner  vs.  WorthingtoHj  in  this  Coui't 
at  June  Term,  1817.  (a)  Motion  overruled. 


(a)  Turner  et  al.  vs.  Worthington  et  aL  in  this  Court  at  June  Term,  1817, 
was,  on  an  appeal  from  a  decree  of  the  Court  of  Chancery,  on  a  bill  of 
injunction  filed  in  December,  1803,  by  the  appellants,  to  stay  proceedings  at 
law  on  a  judgment  recovered  in  an  action  of  ejectment  by  the  appellee's 
lessee  against  the  appellants,  in  the  late  General  Court  at  May  Term,  1802, 
and  affirmed  on  writ  of  error  in  the  late  Court  of  Appeals  at  November, 
1808,  and  for  other  relief.  The  Chancellor,  by  his  decree,  dissolved  the 
injunction,  and  dismissed  the  bill.  An  appeal  was  brought  to  this  Court; 
and  the  decree  having  been  affirmed, 

Taney ^  for  the  appellees,  moved  the  Court  at  this  term,  for  an  enlarge- 
ment of  the  term  of  the  demise  stated  in  the  declaration  of  ejectment,  it 
having  expired.  The  object  was  to  enable  the  plaintiff  at  law  to  proceed  on 
his'^judgment,  by  issuing  a  writ  of  habere  facias  possessionem.    He  cited 
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Law  v8.  Scott. 

Ill  an  action  of  slander  for  words  spoken,  by  which  the  nomination  of  the 
plaintiff  to  an  office  of  profit  was  rejected  by  the  Senate  of  the  United 
States,  the  defendant's  pleas  of  guilty  as  to  part,  and  a  special  justifica- 
tion as  to  the  residue,  and  that  the  words  were  spoken  out  of  the  limits 
and  jurisdiction  of  the  State — Hdd^  to  be  bad  on  demurrer,  (a) 


yidcanvB,  Haydeti,  2  Cowp,  841,  and  the  Acts  of  Assembly  of  1805,  ch.  65, 
8. 8. 18, 28,  89,  and  1806,  ch.  41,  s.  4. 

Portia,  for  the  appellants,  resisted  the  motion,  and  contended  that  this 
Court  had  no  power  over  the  records  of  the  late  Greneral  Court  and  Court 
of  Appeals,  so  as  to  make  amendments  or  grant  the  motion.  He  doubted 
whether  either  of  those  Ck>urts,  if  in  existence,  could  allow  the  amendment 
to  be  made  after  16  years.  Hunter  vs.  Fcdrfcuc.  1  Munf.  218,  287;  7  Cranch, 
631,5.  C. 

'^cney^  in  reply,  referred  the  Court  to  the  application  made  to  this  Court 
at  Jane  Term,  1816,  by  William  Holmes,  to  have  the  record  of  an  old  deed 
^  1737  corrected  so  as  to  make  it  conformable  with  the  original,  there  being 
a  mistake  in  one  of  the  courses,  where  the  Court  ordered  the  correction  to 
be  made. 

Chase,  C.  J.  delivered  the  opinion  of  the  Court.  (Buchanan,  Martin  and 
I^OBSBT,  JJ.  present.)  The  words  of  the  clause  in  the  Act  of  1805,  ch.  65.  s. 
IS,  are  full  and  comprehensive,  directing  the  records  of  the  General  Court 
for  the  Western  Shore,  (meaning  the  records  of  proceedings  of  that  Court,) 
to  be  deposited  with  the  clerk  of  the  Court  of  Appeals  for  the  Western 
Shore,  and  kept  in  the  same  manner,  as  the  records  of  the  Court  of  Appeals 
for  the  Western  Shore,  are  kept.  By  the  Act  of  1806,  ch.  41,  s.  4,  all  execu- 
tions which  have  issued,  or  shall  issue  on  judgments  of  the  General  Court, 
shall  have  the  same  e£Fect,  and  may  be  proceeded  on  in  the  same  manner,  as 
executions  on  judgments  of  the  Court  of  Appeals.  This  is  a  plain  recogni- 
tion of  the  judgments  of  the  General  Court,  being  records  of  the  Court  of 
Appeals,  and  gives  validity  and  legal  operation  to  the  acts  of  the  clerk  of 
the  Court  of  Appeals  who  issued  executions.  If  the  records  of  the  General 
Court  are  considered  as  the  records  of  the  Court  of  Api)eals,  to  enable  the 
clerk  of  that  Court  to  issue  executions  thereon,  a  fortiori^  they  must  be 
considered  as  the  records  of  the  Court  of  Appeals,  to  enable  the  Court  of 
Appeals  to  do  an  act  necessary  for  the  attainment  of  justice,  in  a  case  too 
in  which  no  laches  or  negligence  can  be  imputed  to  the  plaintiff,  and  the 
delay  has  been  occasioned  by  the  defendants,  aided  by  the  interposition  of 
the  Court  of  Chancery  in  exercise  of  its  equitable  jurisdiction.  If  the 
Court  have  the  power  to  grant  the  enlargement  of  the  term,  it  ought  to  be 
exercised,  because  justice  requires  it. 

The  Court  order  the  term  to  be  enlarged,  by  striking  out  the  word  ten, 
wherever  it  occurs  in  the  declaration  in  ejectment,  and  inserting  in  lieu 
thereof  the  word  thirty.  Motion  granted. 

[a)  Approved  in  Brooke  vs.  Widdicombe,  39  Md.  401.  holding  that  when  a 
plea  makes  an  immaterial  issue  it  is  demurrable. 
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The  service  of  copies  of  the  interrogatories  which  accompany  a  commission 
on  the  adverse  party  a  sufficient  time  before  the  issuing  of  the  commis- 
sion to  enable  him  to  file  cross  interrogatories,  is  sufficient  notice  of  the 
issuing  of  the  commission,  and  of  the  time  and  place  of  the  execution,  (a) 

The  testimony  of  a  Senator  of  the  U.  S.  that  the  plaintiff's  nomination  had 
been  rejected  by  the  Senate,  is  admissible  evidence,  where  the  plaintiff 
had  applied  to  the  Senate  for  the  removal  of  the  injunction  of  secrecy 
in  relation  to  such  rejection,  and  failed  in  the  application. 

These  words  of  a  deposition,  ''  but  the  charges  above  mentioned,  from  their 
character,  could  not  have  failed  to  have  produced  its  rejection,  even  if 
there  existed  no  other  reason  for  it;  and  they  doubtless,  I  presume,  had 
a  very  considerable  effect  in  producing  it,'^  being  the  opinion  only  of 
the  witness,  are  not  competent  evidence.  It  is  competent,  however,  for 
the  witness  to  say,  that  such  charges  caused  him  to  vote  against  the 
nomination. 

Evidence  of  the  misconduct  of  the  plaintiff,  in  particular  instances,  going 
to  prove  his  unfitness  for  the  office  to  which  he  was  nominated,  is  inad- 
missible. 

If  the  defendant  at  the  request  of  a  Senator  of  the  United  States,  to  give  him 
information  as  to  the  fitness  of  the  plaintiff  for  the  office  to  which  he 
was  nominated,  spoke  the  words  charged  in  the  declaration,  and  re- 
ferred to  the  records  of  a  Court  for  their  confirmation,  the  action  cannot 
be  sustained. 

Falsehood  and  malice  are  the  gist  of  the  action  for  defamation,  and  where 
they  are  not  implied  from  the  words  themselves,  they  must  be  proved. 

Words  spoken  to  a  Senator  of  the  United  States  not  voluntarily,  but  at  the 
request  of  the  Senator,  as  to  the  plaintiff  ^s  fitness  for  an  office  to  which 
he  is  nominated,  do  not  imply  malice. 

Where  one  of  the  jury  gets  sick  in  the  course  of  the  trial,  and  the  verdict  is 
rendered  by  consent  of  the  parties  by  the  remaining  eleven  jurors,  can 
advantage  be  taken  of  it,  on  an  appeal?    Quere. 

Whether  the  plea  of  non  cul  as  to  part,  and  justification  as  to  the  rest  of  the 
plaintiff  ^s  declaration,  is  one  or  two  pleas V    Quere. 

Appeal  from  Charles  County  Court.  This  was  an  action  of 
slander,  brought  by  the  now  appellee  against  the  appellant.  The 
declaration,  after  the  usual  introductory  words  in  actions  of  slander 
of  the  plaintiff's  being  a  good,  true,  honest  and  faithful  citizen,  &€. 
stated,  <^and  whereas  the  plaintiff  had  been  nominated  by  the  Presi- 
dent of  the  United  States,  to  the  Senate  thereof,  for  the  office  of 
commissioner  of  claims,  &c.  Yet  the  defendant  well  knowing  the 
premises,  but  contriving,  and  wickedly  and  maliciously  intending  to 
injure  the  plaintiff'  in  his  aforesaid  good  name,  fame  and  credit,  and 
-^  wholly  to  destroy  *  the  same,  to  prevent  the  confirmation  of 
*oil  Yim  said  appointment  and  nomination  by  the  said  Senate,  and 
to  bring  him  into  public  hatred,  scandal,  ignominy  and  disgrace,  and 
to  subject  him  to  the  pains  and  penalties  by  the  laws  and  statutes  of 
this  State,  and  the  United  States  of  America,  made  and  provided 

(a)  See  Calvert  vs.  C'oa*e,  1  Gill,  119;  Oicings  vs.  Xorwood,  2  H.  &  J.  83, 
note  (a). 
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against  those  who  commit  the  offences  and  misconduct  hereinafter 
mentioned  to  have  been  charged  upon  and  imputed  to  the  plaintiff, 
and  to  vex,  harass,  oppress,  impoverish,  and  wholly  ruin  him,  the 
plaintiff,  heretofore,  to  wit,  on,  &c.  at  the  Cit^^  of  Washington,  in 
the  District  of  Columbia,  to  wit,  at  the  county  aforesaid,  in  a  certain 
discoarse  which  the  defendant  then  and  thei^  had  with  a  certain 
William  T.  Barrj-,  a  senator  of  the  United  States'  Coiigress,  and 
divers  other  senators  of  the  said  Congress,  of  and  concerning  the 
plaintiff's  nomination  by  the  President  of  the  U.  S.  to  the  Senate 
thereof,  for  the  office  of  commissioner  of  claims,  &c.  and  his  the 
plaintiff's  having  sold  out  of  the  District  of  Columbia,  and  this 
State,  certain  of  his  the  plaintiff's  negro  slaves,  into  some  foreign 
parts  to  the  southward,  he  the  defendant  then  and  there  falsely  and 
maliciously  said,  rehearsed,  proclaimed,  and  loudly  published  these 
fiUse,  scandalous,  malicious,  and  defamatory  words  following,  of  the 
plaintiff,  in  the  presence  and  hearing  of  the  aforesaid  persons ;  that 
is  to  say,  he  ( meaning  the  plain tifl', )  had  forcibly  and  fraudulently  trans- 
ported fmm  the  District  of  Columbia,  and  the  State  of  Maryland, 
and  sold  to  the  South,  negroes  entitled  to  their  freedom,  he  (mean- 
ing the  plaintiff,)  well  knowing  that  the  negroes  were  entitled  to 
their  fre^om,  and  had  suits  depending  in  the  Court  of  Washington, 
aforesaid,  for  establishing  their  freedom ;  (meaning  that  he  the  plain- 
tiff having  in  possession  certain  negroes  who  he  well  knew  were 
entitled  to  their  freedem,  and  were  endeavoring  b^^  suits  at  law  to 
recover  their  freedom,  had  forcibly  and  fraudulently  carried  them 
out  of  the  jurisdiction  of  the  District  of  Columbia  and  the  State  of 
Maryland,  and  sold  them  to  foreign  purchasers  of  negroes  from  the 
Southern  States;)  and  that  he,  (meaning  the  plaintiff,)  was  in  such 
habits  of  intemperance,  (meaning  drunkenness,)  as  to  be  unfit  to 
discharge  the  duties  of  any  office.    And  afterwards,  to  wit,  on 
the  day  suid  year  aforesaid,  at  the  county  aforesaid,  by  means  of  the 
speaking  and  publishing  of  which  said  several  false,  scandalous, 
malicious,  and  •  defamatory  words,  before  the  said  i>ersons,  ^  ^  ^ 
the  plaintiff*  is  greatly  hurt,  injured  and  prejudiced,  in  his  ^^^ 
aforesaid  good  name,  fame  and  reputation,  and  is  fallen  into  great 
hatred  and  contempt  among  the  said  senators,  and  other  good  and 
worthy  persons,  who,  not  knowing  the  falsehood  of  the  said  words, 
but  believing  them  to  be  true,  have  withdrawn  all  their  confidence 
from  him,  and  refused  to  have  any  intercourse  with  him ;  and  also 
by  reason  thei'eof  the  aforesaid  senators  of  the  United  States'  Con- 
gress, who  before  and  at  the  time  of  the  committing  of  the  said 
grievances,  were  about  to  concur,  and  would  otherwise  have  con- 
cuiTed  with  the  President  of  the  IJ.  S.  in  appointing  the  plaintiff'  to 
the  honorable  and  important  office  of  commissioner  of  claims,  to 
which  a  highly  valuable  salary  was  attached,  to  wit,  the  sum  of  two 
thousand  dollars,  to  be  paid  annually,  afterwards,  to  wit,  on  the  day 
«nd  year  aforesaid,  at  the  City  of  Washington  aforesaid,  wholly  and 
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entirely  refused  to  concur  with  the  President  aforeBaid,  in  appoint- 
ing the  plaintiff  to  the  office  aforesaid,  and  the  plaintiff  hath  from 
thence  hitherto  remained,  and  continued  by  means  thereof,  wholly 
unemployed  in  the  said  office,  or  any  other  depending  on  the.  will  of 
the  said  Senate ;  and  the  plaintiff  hath  been,  and  is,  by  means  of 
the  premises,  otherwise  greatly  injured,  to  wit,  at  the  county  afore- 
said, to  the  damage  of  the  plaintiff  of  twenty  thousand  dollars  cur- 
rent money ;  and  therefore  he  brings  his  suit,"  &c.  The  defendant 
in  the  Court  below  pleaded,  1.  Not  Guilty.  2.  "  And  for  a  further 
plea  in  this  behalf,  as  to  the  saying  and  publishing  of  the  said  several 
words  of  the  plaintiff,  as  in  the  plaintiff's  declaration  mentioned, 
the  defendant,  by  leave  of  the  Court,  &c.  saith,  that  he  is  not  guilty 
of  saying  and  publishing  the  following  words ;  that  is  to  say,  the 
word  'fraudulently,'  the  words  'entitled'  and  'were  entitled,'  the 
words  'and  State  of  Maryland,'  the  word  'suits,'  and  the  words 
'  that  he  was  in  such  habits  of  intemperance  as  to  be  unfit  to  dis- 
charge the  duties  of  any  office,'  (which  words  are  alleged  in  the 
said  declaration  to  have  been  spoken  and  published  by  this  de- 
fendant of  the  plaintiff,)  in  manner  and  form  as  the  plaintiff  hath 
thereof  complained  against  him,  and  of  this  he  puts  himself  upon 
the  country,"  &c.  3.  "And  as  to  the  residue  of  the  said  several 
words,  alleged  in  the  plaintiff's  declaration  to  have  been  said  and  pab- 
lished  by  the  defendant  of  the  plaintiff',  *  the  defendant  saith, 
^^^  that  the  plaintiff  his  action  aforesaid  thereof  against  him  to 
have  or  maintain  ought  not,  because  he  saith,  that  before  the 
speaking  and  publishing  of  the  said  residue  of  the  said  several 
words,  to  wit,  on  the,  &c.  two  negroes  named  W.  T.  and  D.  T.  (who 
are  the  same  negroes  in  the  plaintiff's  declaration  mentioned,  of 
whom  the  discourse  in  the  said  declaration  stated  was  held,  and 
no  other,)  by  the  defendant,  their  attorney,  filed  in  the  Circuit 
Court  of  the  District  of  Columbia,  in  and  for  the  County  of  Wash- 
ington, a  certain  petition,  in  the  words  following;  that  is  to  say, 
[Here  follows  the  petition  of  W.  T.  and  D.  T.  stating,  that  they 
were  detained  illegally  in  slavery  by  A.  Scott,  though  they  were 
entitled  to  their  freedom,  and  prayed  process  against  Scott,  &c.] 
And  the  defendant  avers,  that  the  said  A.  Scott,  in  the  said  petition 
named,  is  the  same  person  as  the  said  A.  Scott  in  the  said  declara- 
tion named,  the  plaintiff  in  this  cause.  That  the  said  petition  bein^ 
read  and  heard,  the  said  Circuit  Court  ordered  that  a  suhpcena  issue 
forth  out  of  the  said  Circuit  Court  against  the  plaintiff,  returnable 
to  the  next  term  of  the  said  Court;  which  subpama  is  as  follows: 
[Here  follows  the  said  subpoena  in  the  usual  form.]  That  the  said 
subp(tna  did  issue  forth  as  ordered  by  the  said  Circuit  Court, 
and  that  before  the  return  thereof  to  the  said  Court,  and  before 
the  service  thereof  on  the  plaintiff,  to  wit,  on,  &c.  at,  &c.  the 
plaintiff  forcibly  seized  and  transported  the  said  negroes  W.  T.  and 
D.  T.  from  the  said  District  of  Columbia,  and  sold  to  the  south  the 
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said  negroes,  who  had  petitioned  for  their  freedom  as  aforesaid,  he 
well  knowing  that  the  said  negroes  had  petitioned  for  their  freedom, 
and  had  a  suit  dei)ending  in  the  Coart  aforesaid  for  establishing 
their  freedom ;  wherefore  the  defendant,  in  a  discourse  of  and  con- 
oeming  the  premises,  which  is  the  same  discourse  in  the  plaintif!''& 
dedaration  mentioned,  and  no  other,  did  say,  that  he,  meaning  the 
plaintiff,  had  transported  from  the  District  of  Columbia,  and  sold 
to  the  8outh,  negroes  who  had  petitioned  against  him,  meaning  the 
plaintiff,  for  their  freedom,  he  meaning  the  plaintifl*,  well  knowing 
that  the  said  negroes  hiid  petitioned  for  their  freedom,  and  had  a 
snit  depending  in  the  Circuit  Court  of  the  District  of  Columbia,  for 
the  County  of  Washington,  for  establishing  their  freedom,  as  it  was 
lawfal  for  the  defendant  so  to  do  for  the  cause  aforesaid ;  and  this, 
&c.  whereof,  &c.    4.  And  for  •  further  plea,  &c.  that  as  to  the    mm^^ 
speaking  and  publishing  of  the  said  several  woitis  of  the   **'* 
plaintiff  as  in  the  plaintiff's  declaration,  the  said  several  words  were 
not  spoken  and  published  of  the  plaintiff,  by  the  defendant,  in  the 
said  county,  or  in  any  part  or  place  of  the  State  of  Maryland,  but 
the  said  words,  spoken  and  published  by  the  defendant  of  the  plain- 
tiff^ as  by  him  alleged,  were  spoken  and  published  out  of  the  limits 
and  jurisdiction  of  the  said  State  of  Maryland,  in  foreign  parts,  to 
wit,  iu  the  City  of  Washington,  and  District  of  Columbjia;  and  this,. 
&C  wherefore,  &c.    The  plaintiff  joined  in  issue  to  the  first  plea, 
and  demurred  specially  to  the  second,  third,  and  fourth  pleas,  be- 
cause they  were  immaterial  and  destitute  of  form,  and  double,  and 
Qtterly  insufficient  in  law  to  compel  the  plaintiff'  to  answer  there- 
unto; and  he  assigned  as  causes  of  demurrer,  1st.  That  the  second 
plea  by  the  defendant  is  a  plea  which  amounts  to  the  general  issue, 
and  therefore  the  general  issue  should  have  been  pleaded,  and  not  a 
special  denial.    2d.  That  in  the  second  plea  the  defendant,  instead 
of  putting  in  issue  all  the  words  alleged  in  the  declaration,  tenders 
issue  on  part  of  the  words  which  are  immaterial.    3d.  Because  in 
the  second  plea  the  defendant  has  put  in  issue  the  words  ^<  fraudu- 
lently," ** entitled,"  and  **were  entitled,"  and  "State  of  Maryland," 
**  suits,"  and  *'that  he  was  in  such  habits  of  intemperance  to  be 
nnfit  to  discharge  the  duties  of  any  office,"  all  of  which  are  imma- 
terial by  themselves,  and  therefore  not  proper  subjects  for  an  issue 
to  be  tried  by  a  jury.    4th.  Because  in  the  third  plea  there  is  a 
justification  pleaded  without  any  confession  of  the  injury  complained 
of  and  intended  to  be  justified,  by  the  said  plea.    5th.  That  iu  the 
third  plea  the  defendant  hath  pleaded  a  special  justification,  which 
is  in  point  of  law  no  justification  at  all,  because  he  says,  that  the 
negroes  mentioned  in  the  said  plea  had  petitioned  for  their  freedom, 
and  the  plaintiff  knew  thereof,  whereas  he  should  have  said  that 
the  pi-ocess  of  the  said  Court  had  been  served  on  the  plaintiff.    6th. 
Because  the  words  justified  by  the  defendant  in  the  third  plea  are 
not  the  same  words  which  are  alleged  in  the  declaration.     7th.  Be- 
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entirely  refused  to  concur  with  the  President  aforesaid,  in  appoint- 
ing the  plaintiff  to  the  office  aforesaid,  and  the  plaintiff  hath  from 
thence  hitherto  remained,  and  continued  by  means  thereof,  wholly 
unemployed  in  the  said  office,  or  any  other  depending  on  thei  will  of 
the  said  Senate ;  and  the  plaintiff  hath  been,  and  is,  by  means  of 
the  premises,  otherwise  greatly  injured,  to  wit,  at  the  county  afore- 
said, to  the  damage  of  the  plaintiff  of  twenty  thousand  dollars  cur- 
rent money ;  and  therefore  he  brings  his  suit,"  &c.  The  defendant 
in  the  Court  below  pleaded,  1.  Not  (luilty.  2.  "  And  for  a  further 
plea  in  this  behalf,  as  to  the  saying  and  publishing  of  the  said  several 
words  of  the  plaintiff,  as  in  the  plaintiff's  declaration  mentioned, 
the  defendant,  by  leave  of  the  Court,  &c.  saith,  that  he  is  not  guilty 
of  saying  and  publishing  the  following  words ;  that  is  to  sa}^  the 
word  *  fraudulently,'  the  words  *  entitled'  and  *were  entitled,'  the 
words  *and  State  of  Maryland,'  the  word  'suits,'  and  the  words 
'that  he  was  in  such  habits  of  intemperance  as  to  be  unfit  to  dis- 
charge the  duties  of  any  office,'  (which  words  are  alleged  iu  the 
said  declaration  to  have  been  spoken  and  published  by  this  de- 
fendant of  the  plaintiff,)  in  manner  and  form  as  the  plaintiff  hath 
thereof  complained  against  him,  and  of  this  he  puts  himself  upon 
the  countrjV' &c.  3.  "And  as  to  the  residue  of  the  said  several 
words,  alleged  in  the  plaintiff's  declaration  to  have  been  said  and  pub- 
lished  by  the  defendant  of  the  plaintiff,  *  the  defendant  saitb, 
***  that  the  plaintiff  his  action  aforesaid  thereof  against  him  to 
have  or  maintain  ought  not,  because  he  saith,  that  before  the 
speaking  and  publishing  of  the  said  residue  of  the  said  several 
words,  to  wit,  on  the,  &c.  two  negroes  named  W.  T.  and  D.  T.  (who 
are  the  same  negroes  in  the  plaintiff's  declaration  mentioned,  of 
whom  the  discourse  in  the  said  declaration  stated  was  held,  and 
no  other,)  by  the  defendant,  their  attorney,  filed  in  the  Circuit 
Court  of  the  District  of  Columbia,  in  and  for  the  County  of  Wash- 
ington, a  certain  petition,  in  the  words  following;  that  is  to  say, 
[Here  follows  the  petition  of  W.  T.  and  D.  T.  stating,  that  they 
were  detained  illegally  in  slavery  by  A.  Scott,  though  they  were 
entitled  to  their  freedom,  and  prayed  process  against  Scott,  &c.] 
And  the  defendant  avers,  that  the  said  A.  Scott,  in  the  said  petition 
named,  is  the  same  person  as  the  said  A.  Scott  in  the  said  declarar 
tion  named,  the  plaintiff  in  this  cause.  That  the  said  petition  bein^ 
read  and  heard,  the  said  Circuit  Court  ordered  that  a  subpcma  issue 
forth  out  of  the  said  Circuit  Court  against  the  plaintiff,  returnable 
to  the  next  term  of  the  said  Court;  which  subpoena  is  as  follows: 
[Here  follows  the  said  stibpcena  in  the  usual  form.]  That  the  said 
subpoena  did  issue  forth  as  ordered  bj'  the  said  Circuit  Court, 
and  that  before  the  return  thereof  to  the  said  Court,  and  before 
the  service  thereof  on  the  plaintiff,  to  wit,  on,  &c.  at,  &c.  the 
plaintiff  forcibly  seized  and  transported  the  said  negroes  W.  T.  and 
D.  T.  from  the  said  District  of  Columbia,  and  sold  to  the  south  the 
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said  negroes,  who  bad  petitioned  for  their  freedom  as  aforesaid,  he 
well  knowing  that  the  said  negroes  had  petitioned  for  their  freedom, 
and  had  a  suit  dei)euding  in  the  Court  aforesaid  for  establishing 
their  freedom ;  wherefore  the  defendant,  in  a  discourse  of  and  con- 
oerning  the  premises,  which  is  the  same  discourse  in  the  plaintifl's 
declaration  mentioned,  and  no  other,  did  say,  that  he,  meaning  the 
plaintiff,  had  transported  from  the  District  of  Columbia,  and  sold 
to  the  south,  negroes  who  had  petitioned  against  him,  meaning  the 
plaintiff,  for  their  fi'eedom,  he  meaning  the  plaintifl',  well  knowing 
that  the  said  negroes  had  petitioned  for  their  freedom,  and  had  a 
suit  depending  in  the  Circuit  Court  of  the  District  of  Columbia,  for 
the  County  of  Washington,  for  establishing  their  freedom,  as  it  was 
lawful  for  the  defendant  so  to  do  for  the  cause  aforesaid ;  and  this, 
&c.  whereof,  &c.    4.  And  for ♦  further  plea,  &c.  that  as  to  the    mm^ 
speaking  and  publishing  of  the  said  several  woitls  of  the  ^^'^ 
plaintiff  as  in  the  plaintiff's  declaration,  the  said  several  words  were 
not  spoken  and  published  of  the  plaintiff,  by  the  defendant,  in  the 
said  county,  or  in  any  part  or  place  of  the  State  of  Maryland,  but 
the  said  words,  spoken  and  published  by  the  defendant  of  the  plain- 
tiff, as  by  him  alleged,  were  spoken  and  published  out  of  the  limits 
and  jurisdiction  of  the  said  State  of  Maryland,  in  foreign  parts,  to 
wit,  in  the  City  of  Washington,  and  District  of  Columlya;  and  this,. 
&c.  wherefore,  &c.    The  plaintiff  joined  in  issue  to  the  first  plea, 
and  demurred  specially  to  the  second,  third,  and  fourth  pleas,  be- 
oanse  they  were  immaterial  and  destitute  of  form,  and  double,  and 
utterly  insufficient  in  law  to  compel  the  plaintiff'  to  answer  there- 
nnto;  and  he  assigned  as  causes  of  demurrer,  1st.  That  the  second 
plea  by  the  defendant  is  a  plea  which  amounts  to  the  general  issue, 
and  therefore  the  general  issue  should  have  been  pleaded,  and  not  a 
special  denial.    2d.  That  in  the  second  plea  the  defendant,  instead 
of  putting  in  issue  all  the  words  alleged  in  the  declaration,  tenders 
issue  on  part  of  the  words  which  are  immaterial.    3d.  Because  in 
the  second  plea  the  defendant  has  put  in  issue  the  words  ^'fraudu- 
lently," "entitled,"  and  ''were  entitled,"  and  "State  of  Maryland," 
^suits,"  and  "that  he  was  in  such  habits  of  intemperance  to  be 
unfit  to  discharge  the  duties  of  any  office,"  all  of  which  are  imma- 
terial by  themselves,  and  therefore  not  proper  subjects  for  an  issue 
to  be  tried  by  a  jury.    4th.  Because  in  the  third  plea  there  is  a 
jastification  pleaded  without  any  confession  of  the  injury  complained 
of  and  intended  to  be  justified,  by  the  said  plea.    5th.  That  in  the 
third  plea  the  defendant  hath  pleaded  a  special  justification,  which 
is  in  point  of  law  no  jastification  at  all,  because  he  says,  that  the 
ne^oes  mentioned  in  the  said  plea  had  petitioned  for  their  freedom, 
and  the  plaintiff  knew  thereof,  whereas  he  should  have  said  that 
the  process  of  the  said  Court  had  been  served  on  the  plaintiff.    6th. 
Because  the  words  justified  by  the  defendant  in  the  third  plea  are 
not  the  same  words  which  are  alleged  in  the  declaration.     7th.  Be- 
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cause  iu  the  fourth  plea  the  defeudant  has  denied  the  uttering  and 
publishing  the  words  alleged  in  the  declaration,  in  the  said  county, 
or  any  where  in  the  State  of  Maryland,  although  Charles  County, 
MM^  in  the  State  of  Maryland,  is  laid  in  the  declaration  ♦  only  by 
440  y^^y  qI'  venue.  8th.  That  in  the  fourth  plea  the  defendant 
has  therein  taken  for  defence,  that  the  words  alleged  in  the  declara- 
tion were  not  spoken  in  any  part  of  the  State  of  Maryland.  The 
defendant  joined  in  the  demurrer,  and  the  County  Court,  [Johnson, 
C.  J.  and  Plater,  A.  J.]  ruled  the  demurrers  good. 

1.  At  the  trial  below,  the  plaintiff  offered  in  evidence  the  deposi- 
tion of  Armistead  T.  Mason,  taken  under  a  commission  issued  in 
this  cause,  to  William  Chilton,  and  others,  of  the  State  of  Virginia. 
The  commissioners  in  their  return  stated,  that  having  first  taken 
the  oath  prescribed  by  the  commission  annexed,  and  administered 
the  oath  to  W.  C.  ap[)ointed  by  theui  as  clerk  to  attend  the  execu- 
tion of  the  said  commission,  did  at,  «&c.  on,  &c.  proceed  to  take  the 
deposition  of  General  Armistead  T.  Mason,  on  interrogatories,  &c. 
he  having  been  previously  sworn  by  J.  M.  one  of  the  said  commis- 
sioners, &c.  The  defendant  objected  to  the  deposition  being  read 
in  evidence,  because  no  notice  was  given  to  him  of  the  time  when 
and  where  the  deposition*  was  taken,  as  specified  in  the  following 
exceptions,  qiade  in  writing  before  the  jury  was  sworn,  viz.  "The 
defendant  excepts  to  the  whole  of  the  deposition  of  Armistead  T. 
Mason  returned  in  this  cause,  and  taken  under  a  commission  issaed 
to  W.  C.  &c.  1.  Because  the  said  deposition  was  taken  without  any 
previous  notice  to  the  defendant  of  the  time  and  place  of  executing 
said  commission,  without  his  knowledge  thereof,  and  withoat  any 
opportunity  being  afforded  to  him  to  cross-examine  the  said  wit- 
ness." The  County  Court  gave  the  following  opinion :  The  trial  in 
this  case  was  brought  on  by  consent,  and  no  application  was  made 
by  either  party  for  a  continuance  of  the  cause;  and  the  Court  being 
satisfied,  that  before  the  commission  issued,  copies  of  the  original 
and  additional  interrogatories  were  serv^ed  on  one  of  the  defendant's 
counsel,  overrule  the  exceptions;  and  are  of  opinion,  that  the  objec- 
tion to  the  execution  of  the  commission  cannot  be  sustained,  and 
permit  the  deposition  to  be  read ;  and  the  same  was  read  in  evidence 
to  the  jury.    The  defendant  excepted. 

2.  The  plaintiff  then  produced  in  evidence  the  deposition  of  Wil- 
liam T.  Barry,  taken  under  a  commission  issued  in  this  cause  to 
John   Bradford,  and  others,  of  the   State   of  Kentucky.    By  the 

return  of  the  commissioners  ♦  they  stated,  that  having  been 
'^^^  first  duly  sworn  according  to  the  annexed  oath,  and  appointed 
L.  C.  clerk,  who  was  also  duly  sworn,  (certificates  of  which  oaths 
were  annexed,)  they  proceeded  to  examine  William  T.  Barry  on 
oath,  and  caused  his  answers  to  the  interrogatories  of  the  plaintiff 
to  be  committed  to  writing,  viz.  "Answer  to  the  first  interrogatory. 
That  he  was  a  member  of  the  Senate  of  the  U.  S.  during  the  first 
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session  of  the  Fourteenth  Congress.  Answer  to  the  2d.  That  he 
was  present  in  the  said  Senate  when  the  plain tiif  was  nominated  by 
the  President  of  the  U.  S.  to  that  body  for  their  consent  or  confirma- 
tion for  a  certain  office  or  appointment.  Answer  to  the  3d.  That 
the  plaintiff  was  nominated  to  the  office  of  commissioner  ander  the 
Act  of  Congress  approved  the  9th  of  April,  1816,  entitled,  &o. 
Answer  to  the  4th.  That  he  had  conversation  with  the  'defendant 
relative  to  the  character  and  qnallfication  of  the  plaintiff,  after  the 
Domination  was  made,  bnt  before  it  was  acted  on  by  the  Senate. 
Answer  to  the  5th.  He  cannot  recollect  the  words  the  defendant 
made  nse  of,  bat  it  was  in  substance,  ^^  that  Mr.  Scott  was  addicted 
to  habits  of  inebriety,  and  that  he  had  run  off  and  sold  negroes  that 
had  sned  for  and  were  entitled  to  their  freedom."  Answer  to  the 
6th.  He  believes  that  he  stated  in  the  Senate  the  purport  of  this 
€oover8ation.  He  is  very  certain  that  he  stated  to  the  Senate  the 
impressions  he  had  received  from  the  conversation  with  the  defend- 
ant, and  a  record  that  was  placed  in  his  hands  by  Mr.  Wallock,  as 
to  the  improper  conduct  of  the  plaintiff,  in  taking  away  negroes 
who  had  sued  for  their  freedom,  pending  the  suit,  sending  them  off 
to  an  a^oining  State,  and  selling  them.  Answer  to  the  7th.  The 
deponent  states,  that  the  nomination  of  said  Alexander  Scott  was 
rejected  by  the  Senate.  Answer  to  the  8th.  He  cannot  undertake  to 
say  what  influenced  the  minds  of  other  members  of  the  Senate,  but 
believes  his  statement  did  have  an  influence  prejudicial  to  Mr.  Scott. 
Answer  to  the  9th.  That  the  charges  as  above  stated  had  injured  Mr. 
Scott,  (a  stranger  to  this  deponent,)  deeply  in  his  estimation,  and 
that  he  acted  under  the  influence  they  had  upon  his  mind  in  voting 
against  the  nomination;  for  this  cause  he  opposed  his  nomination,  and 
made  known  the  circumstances  that  induced  him  to  do,  which  he  has 
reason  to  believe  had  influence  with  other  members  of  the  Senate: 
•  Answer  to  the  10th.  The  annual  salary  of  the  office  was  ^  ^  ^ 
92,000,  but  a  reference  to  the  Act  of  Congress  will  best  show  ^"^^ 
this.''  The  plaintiff,  to  lay  a  foundation  for  receiving  other  evidence 
than  the  Journals  of  the  Senate  of  the  U.  S.  to  establish  the  nomi- 
nation and  rejection  of  the  plaintiff  to  the  office  mentioned  in  the 
above  deposition,  produced  and  read  in  evidence  the  deposition  of 
Bobert  H.  Goldsborough,  one  of  the  Senators  of  the  U.  S.  viz.  To 
the  first  interrogatory,  Whether  he  was  a  member  of  the  Senate  of 
the  U.  S.  when  the  plaintiff*  was  nominated,  &c.  He  answered  that 
he  was.  To  the  second.  Whether  he  was  a  member  of  the  military 
committee,  and  was  present,  &c.  He  answered  that  he  was  a  mem- 
ber of  that  committee,  and  present  in  the  Senate.  To  the  third, 
Whether  he  had,  prior  to  that  time,  ever  heard  anything  favorable 
or  unfavorable  to  the  character  of  the  plaintiff?  He  answered  that 
he  had  previously  to  that  time,  and  some  time  before,  heard  a  favor- 
able character  of  the  plaintiff  from  a  respectable  gentleman  in  Mary- 
land.   To  the  fourth,  What  was  the  nature  of  the  statements  of 
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William  T.  Barry,  Esquire,  a  inember  of  the  Senate,  to  that  body 
respecting  the  plaintiff  f  He  answered,  that  it  wa«  wholly  incompa- 
tible with  the  duties  of  the  public  station  he  held  to  state  the  pro- 
ceedings  of  the  Senate  when  acting  in  its  capacity  of  the  executive 
council.  To  the  fifth,  whether  the  plaintiff,  through  his  agency,  did 
not  endeavor  to  obtain  a  removal  of  the  injunction  of  secrecy  of  the 
Senate,  so  far  as  respected  his  nomination,  and  the  pi*oceedings 
thereon,  and  what  was  the  issue  of  the  attempt.  He  answered  that 
he  did,  nor  could  he  obtain  either  the  one  or  the  other.  To  the  sixth, 
he  answered  that  he  never  heard  the  plaintiff'  was  not  a  man  of  busi- 
ness. The  defendant  objected  to  the  following  woixls,  contained  in 
William  T.  Barry's  answer  to  the  seventh  interrogatory,  to  wit: 
^^  The  deponent  states,  that  the  nomination  of  said  Alexander  Scott 
was  rejected  by  the  Senate."  The  Court  were  of  opinion  that  the 
objection  could  not  be  sustained,  and  therefoi*e  i>ermitted  those 
words  to  be  read.    The  defendant  excepted. 

3.  The  plaintiff  then  produced  and  read  in  evidence  the  deposition 
of  Armist^ad  T.  Mason,  taken  under  a  commission  issued  in  this* 
cause,  to  W^illiam  Chilton  and  others,  of  the  State  of  Virginia.  In 
/f  /f  A  *^s^®^  ^^  ^^®  ^Tst,  second,  ♦  third,  and  fourth  interrogatories, 
^^^  he  answered,  that  he  waa  a  member  of  the  Senate  of  the  U.  S. 
when  the  plaintiff'  was  nominated  by  the  President  to  the  office  of 
commissioner,  &c.  and  that  it  was  rejected  by  the  Senate.  To  the 
fifth.  By  what  member  of  the  Senate  were  certain  charges  tending 
to  criminate  the  plaintiff'  brought  forward,  and  what  was  the  nature 
of  the  said  charges  t  He  answered,  that  to  the  best  of  his  recollec- 
tion IVIr.  Barry  did  state  to  the  Senate,  in  substance,  that  he  had  un- 
derstood from  Mr.  Wallock,  or  the  defendant,  or  perhaps  from  both 
those  gentlemen,  that  the  plaintiff'  was  addicted  to  habits  of  in- 
ebriety, and  that  he  had  been  guilty  of  selling  negroes  who  were 
entitled  to  their  freedom ;  and  that  they,  Mr.  Wallock  and  the  de- 
fendant, or  one  of  them,  had  put  into  his  hands,  to  corroborate  the 
last  charge,  a  copy  of  a  record,  which  he  exhibited,  and  from  which, 
the  deponent  thinks,  he  read  an  extract  to  the  Senate.  To  the  sixth, 
Whether  the  rejection  of  the  plaintiff'  by  the  Senate  was  occasioned 
entirely  by  the  charges  above  mentioned,  or  what  effect  had  they 
on  the  Senate  in  making  the  appointment!  He  answered  ^^It  is 
obviously  impossible  for  me  to  tell  what  influenced  different  gentle- 
men in  their  vot«s  on  the  nomination,  but  the  charges  above  men- 
tioned, from  their  character,  could  not  have  failed  to  have  produced 
its  rejection,  even  if  there  existed  no  other  reason  for  it,  and  they 
doubtless,  I  presume,  had  a  very  considerable  effect  in  producing  it ; 
they  certainly  prevented  me  from  voting  for  the  nomination,  which 
1  had  intended  to  do,  having  a  short  time  before  been  most  favor- 
ably impressed  towards  Mr.  Scott,  by  Col.  Monroe,  the  present  Chief 
Magistrate  of  the  United  States,  who  spoke  of  him  to  me  in  the 
most    flattering  terms."     To  the  second  additional  interrogator^*, 
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"Were  yoar  impressions  as  to  the  character  of  Alexander  Scott 
prior  to  his  nomination,  favorable  or  nnfatomble,  and  were 
they  derived  from  a  respectable  source  ?  "  *  He  answered,  *'  They 
were  very  favorable,  and  were  derived  from  a  most  respectable 
source,  from  the  present  Chief  Magistrate  of  the  United  States, 
and  a  letter  from  the  late  Honorable  Eichard  Brent  of  Vir- 
ginia." The  defendant  objected  to  the  deposition  going  in  evidence 
to  the  jury,  because,  as  he  alleged,  he  had  no  notice  of  the  time 
and  place  when  and  where  the  evidence  was  to  be  taken ;  the  de- 
fendant having,  before  the  jurj-  was  sworn  in  this  cause,  entered 
♦  the  following  exceptions,  in  writing,  against  the  said  evi-  ^  ^  ^ 
dence,  which  exceptions  are  stated  in  the  first  bill  of  excep-  ^^  • 
tioQs.  The  defendant  also  objected  to  the  following  words  in  the 
deposition  of  Gen.  A.  T.  Mason  in  his  answer  to  the  sixth  interroga- 
tory, to  wit:  '*But  the  charges  above  mentioned,  from  their  charac- 
ter, could  not  have  failed  to  have  produced  its  rejection,  even  if 
there  existed  no  other  reason  for  it;  and  they  doubtless,  I  presume, 
had  a  very  considerable  effect  in  producing  it — they  certainly  pre- 
vented me  from  voting  for  the  nomination,  which  I  had  intended 
to  do,  having  a  short  time  before  been  most  favorably  impressed 
towards  Mr.  Scott  by  Col.  Monroe,  the  present  Chief  Magistrate  of 
the  Tnited  States,  who  spoke  of  him  to  me  in  the  most  flattering 
terms."  And  also  to  the  words  following,  in  the  answer  to  the 
second  additional  interrogatory,  "and  were  derived  from  a  most 
lespectable  source — from  the  present  Chief  Magistrate  of  the  United 
States,  and  a  letter  from  the  late  Honorable  Richard  Brent,  of  Vir- 
ginia,'' and  prayed  that  the  same  might  not  be  read  in  evidence  to 
the  jury.  But  the  Court  was  of  opinion  that  the  passages  of  the 
said  deposition  objected  to,  were  competent  and  legal  evidence.  It 
was  proved  to  the  satisfa<5tion  of  the  Court,  that  before  the  said 
commission  was  taken  out,  a  copy  of  the  interrogatories  filed  by  the 
plaintiff,  a  copy  whereof  went  with  the  commission,  was  served  on 
C.  Dorsey,  one  of  the  counsel  in  the  cause  of  the  defendant,  a  suffi- 
cient time  before  the  commission  was  sent  out,  to  have  filed  cross- 
interrogatories,  if  he  thought  proper  so  to  do.  No  other  evidence 
appeared  to  the  Court  preparatory  t^  the  execution  of  the  commis- 
sion. The  Court  wa«  of  opinion,  that  the  service  of  the  interroga- 
tories, as  stated,  wa«  sufficient,  and  therefore  overruled  the  objec- 
tions, and  permitted  the  deposition  to  be  read;  and  the  same  was 
read.    The  defendant  excepted. 

4.  This  bill  of  exceptions  was  sent  up  by  mistake,  it  being  similar 
to  the  preceding. 

5.  The  defendant,  to  disprove  the  averments  in  the  plaintiff's 
declaration,  and  to  show  the  unfitness  of  the  plaintiff  for  the  office 
to  which  he  was  nominated  by  the  President  of  the  U.  S.  as  men- 
tioned in  the  declaration,  and  to  show  that  the  plaintiff*  is  not  en- 
titled to  the  damages  which  he  claims  in  his  declaration,  offered  to 
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read  in  evidence  the  deposition  of  John  F.  Gibney,  taken  under  an 
MM^  ♦  agreement  •entered  into  by  the  parties,  viz.  To  the  second 
^^®  interrogatory,  he  answered,  that  the  plaintiff',  while  at  the 
Island  of  Porto  Eico  in  1813,  gave  an  order  to  deponent  on  the  house 
of  T.  F.  Gamble  &  Co.  of  the  Island  of  St.  Thomas,  to  receive  a 
quantity  of  plate,  stated  by  him  to  be  his  property ;  in  case  of  depo* 
nent's  receiving  said  plate,  a  part  was  to  be  appropriated  for  the 
payment  of  merchandise,  among  which  was  a  case  of  diapei^s  that 
had  been  previously  agreed  upon  with  a  merchant  in  St.  Thomas 
by  Mr.  Scott,  which  goods  Mr.  Scott  informed  deponent,  were  to  be 
brought  into  the  United  States,  stating  that  he  had  no  apprehen- 
sion of  any  package  of  his  being  examined.  T.  F.  Gamble  refusing 
to  give  up  the  plate  to  deponent  he  could  not  procure  the  goods. 
This  deponent,  understood  at  the  same  time  from  said  Scott,  that 
he  had  a  quantity  of  other  goods  to  bring  into  the  U.  S.  Depo- 
nent asked  said  Scott,  at  the  same  time,  if  he  did  not  apprehend 
that  the  said  goods  would  be  seized  if  brought  into  the  LT.  S.  and 
said  Scott  answered,  that  he  had  no  fears  on  that  score,  as  from  his 
situation  any  of  his  packages  would  not  be  examined.  To  the  fourth 
interrogatory — "  From  your  knowledge  of  the  said  Scott  do  you  con- 
sider him  to  be  a  man  of  business  1"  He  answered — <^  He  knows 
very  little  of  him,  having  had  only  a  few  interviews  with  him.''  To 
the  fifth,  ^'Do  you  know,  or  did  yon  ever  hear,  that  Mr.  Scott  was 
intemperate  r'  He  answered — ^^He  does  not  know  of  his  own  know- 
ledge; but  that  he  has  heard  in  general  conversation  that  the  opinion 
was  that  he  was  intemperate."  The  plaintiff  objected  to  the  answers 
given  by  the  witness  to  the  second  and  fourth  interrogatories — ^And 
the  Court  thereupon  decided,  that  the  said  answers  were  not  evi- 
dence in  this  cause,  and  refused  to  let  the  same  be  read,  because 
the  imputed  misconduct  on  the  part  of  the  plaintiff  in  a  particular 
instance,  was  inadmissible.    The  defendant  excepted. 

6.  The  plaintiff  then  produced  and  offered  to  read  in  evidence, 
the  commission  issued  in  this  cause  to  William  Nutting,  and  others^ 
of  the  State  of  Vermont,  on  the  20th  of  November,  1817,  and  the 
deposition  of  Dudley  Chase  taken  thereunder,  on  the  21st  of 
January,  1819.  The  defendant  objected  to  the  testimony,  taken 
under  that  commission,  being  read  in  evidence,  because  the  de- 
fendant had  no  notice  of  the  time  or  place  of  executing  the  said 
♦  commission,  and  the  same  appeared  to  have  been  executed 
^^^  and  returned  by  three  of  the  commissioners  named  in  the 
commission  on  the  very  day  that  they  qualified  under  it,  and  without 
any  opportunity  being  afforded  to  the  defendant  of  taking  any  testi- 
mony under  the  said  commission.  It  was  proved,  on  the  part  of  the 
plaintiff,  that  a  copy  of  the  interrogatories  put  to  the  witness  under 
the  commission,  was  served  on  C.  Dorsey,  Esquire,  one  of  the  attor- 
neys of  the  Court,  who  did  not  appear  on  record  as  attorney  for  the 
defendant  until  the  30th  of  March,  1818,  when  the  pleadings  on  the 
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part  of  the  defenclant  were  filed  in  this  caase,  but  who  appeared  at 
the  appearance  term  as  counsel  for  the  defendant,  and  argued  on  his 
part  against  the  motion  to  hold  the  defendant  to  bail;  and  who  at 
the  same  time  stated  he  was  not  counsel  of  record,  and  requested 
the  witness  to  serve  them  on  the  defendant,  and  did  not  receive 
them;  that  the  same  were  served  on  him  (Dorsey,)  some  time  in  the 
month  of  November,  1817,  and  a  short  time  before. the  commission 
was  sent  by  the  clerk  to  the  plaintiff.  And  it  was  also  proved  to 
the  Court,  that  the  defendant  himself  wrote  to  the  clerk  for  a  copy 
of  the  said  interrogatories,  and  that  they  were  sent  to  him  by  the 
mail  and  the  commission  retained  in  the  office  until  sufficient  time 
had  elapsed  to  receive  the  cross-interrogatories.  There  was  no  proof 
that  the  defendant  ever  had  any  notice  of  the  said  commisi^ion  ever 
having  been  sent  on  by  the  plaintiff  to  Vermont,  nor  did  the  de- 
fendant ever  apply  for  such  information,  or  ever  intended  to  proceed 
nnderthe  said  commission.  And  when  the  same  was  sent  on,  to 
whom,  except  that  it  was  returned  in  due  form  by  the  commis- 
sioners, sealed  and  directed,  did  not  appear  to  the  Court ;  nor  was 
any  information  given  in  relation  thereto,  or  any  intention  expressed 
to  the  defendant  to  proceed  under  the  said  commission,  until  the  said 
commission  and  return  were  handed  this  day  to  the  Conrf,  although 
the  jury  was  yesterday  empanelled  to  try  the  cause ;  but  in  conse- 
qneoce  of  the  indisposition  of  one  of  the  jurors,  a  juror  was  with- 
drawn by  consent,  and  another  sworn  after  the  said  commission  was 
received  by  the  Court,  and  communicated  by  the  Court  to  the  par- 
ties. The  Court  was  of  opinion,  that  the  testimony  taken  under  the 
said  commission  was  admissible  in  evidence,  and  the  same  was  ac- 
cordingly read.    The  defendant  excepted. 

•  7.  The  defendant  then  offered  in  evidence  the  commission  ^^^ 
issued  in  this  cause  to  William  Sampson,  and  others,  of  the  *^" 
State  of  New  York,  and  the  testimony  taken  thereunder,  being  the 
depositions  of  Aaron  H.  Palmer,  Isaac  Kipp,  Abraham  S.  Hallett, 
John  Kearney  and  James  Seaton,  relative  to  the  baggage  belonging 
to  the  plaintiff,  brought  by  him  as  a  passenger,  &c.  to  the  port  of 
New  York,  and  to  show  that  certain  articles,  liable  to  duty,  but  upon 
which  no  duty  was  paid,  was  sold  for  the  plaintiff  to  the  amount  of 
11,035.65,  &c.  But  the  Court  refused  to  admit  the  said  testimony. 
The  defendant  excepted. 

8.  The  defendant  then  submitted  the  following  prayer  to  the 
Court,  viz.  That  if  the  jury  shall  find  from  the  evidence  in  this 
tause.  that  the  defendant  spoke  the  words  as  laid  in  the  declaration, 
and  at  the  time  when  the  same  were  spoken,  he  had  been  requestetl 
by  a  senator  of  the  United  States  to  give  him  information  of  the 
fitness  of  the  plaintiff  for  the  said  office,  and  at  the  same  conversa- 
tion referred  the  said  senator  to  the  records  of  the  Circuit  Court  of 
Washington,  in  the  District  of  Columbia,  for  the  confirmation  of  the 
said  statement,  that  then  they  must  find  a  verdict  for  the  defend- 
24  5  H.  &  J. 
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ant.    Which  opinion  the  Court,  [Johnson,  C.  J.]  refused  to  give. 
The  defendant  excepted. 

9.  The  plaintiff  then  produced  a  witness,  Edmund  Key,  who  gave 
evidence,  that  the  plaintiff  was  a  man,  from  his  talents,  education 
and  character,  qualified  to  discharge  the  duties  of  the  office  in  the 
declaration  stated.  The  defendant,  to  prove  that  the  plaintiff  was 
unworthy  and  unfit  to  hold  the  office  in  the  declaration  mentioned, 
produced  as  a  witness  Samuel  B.  Hughes,  a  competent  and  legal 
witness,  and  offered  to  prove  by  him,  that  the  plaintiff,  holding  a 
commission  under  the  government  of  the  United  States,  to  see 
to  the  tendering  of  certain  provisions  in  the  name  of  the  said 
government  to  that  of  Venezuela,  which  provisions  were  pur- 
chased under  the  Act  of  Congress  of  the  8th  of  May,  1812,  de- 
clared to  the  said  witness,  in  April,  1813,  that  he  intended  to 
purchase  a  quantity  of  dry  goods,  and  to  import  such  goods  into 
the  U.  S.  without  paying  duty  thereon,  and  at  the  same  time  the 
plaintiff  asked  the  witness,  whether  he  thought  if  would  be  im- 
proper for  him,  the  plaintiff',  to  import  the  said  goods  a8  aforesaid. 
That  the  plaintiff'  did,  in  pursuance  of  such  intention,  purchase 
Mm-m  *  ii^  tb®  West  Indies;  to  wit,  in  the  Island  of  St.  Thomas,  a 
*^*  qusmtity  of  dry  goods  of  the  value  of  about  $1,000,  and 
brought  the  said  goods  with  him  to  the  Island  of  Porto  Bico.  That 
the  said  dry  goods  were  principally  of  British  fabric,  and  that  the 
Island  of  St.  Thomas  was,  at  the  time  of  the  said  purchase,  under 
the  dominion  of  the  Gk>vernment  of  Great  Britain.  That  the  plain- 
tiff did  afterwards,  in  May,  1813,  import  the  said  goods  into  the 
United  States,  to  wit,  into  the  port  of  New  York,  and  that  he  offered 
a  part  of  the  said  goods  to  the  witness  in  payment  of  a  certain  sum 
of  money  due  from  the  plaintiff  to  the  witness,  in  the  City  of  Xew 
York.  That  the  plaintiff,  in  conversation  with  the  witness,  confessed 
the  truth  of  the  above  facts  in  March,  1819.  But  the  Court  decided 
that  the  said  testimony  was  inadmissible.    The  defendant  excepted. 

Agreement  entered  into  by  the  counsel  of  the  parties,  viz.  *'*'  Inas- 
much as  Leonard  Mudd,  one  of  the  jurors  sworn  in  this  cause,  is  now 
sick,  and  unable  to  attend,  therefore  we  agree  that  the  remaining 
eleven  jurors,  now  sworn  in  the  case,  shall  i*ender  a  verdict  as  if  all 
the  twelve  were  empanelled.  We  waive  all  objections  that  could 
not  be  made  if  the  verdict  were  given  by  the  twelve,  the  eleven  con- 
curring. It  is  agreed  further,  that  the  said  verdict  shall  have  with 
it,  and  incidental  to  it,  all  powers  on  both  sides  to  take  exceptions, 
remove  by  appeal,  sue  out  writ  of  error,  and  in  short  do  all  matters 
and  things  as  if  the  verdict  were  rendered  by  the  twelve."  Verdict 
by  the  remaining  eleven  jurors  wa«  rendered  for  the  plaintiff,  and 
damages  assessed  to  $5,000  current  money.  There  was  a  motion  by 
the  defendant  for  a  new  trial,  and  the  reasons  assigned  were,  1st. 
That  the  jury  misconceived  the  directions  of  the  Court  to  the  jury. 
2d.  That  the  verdict  was  against  evidence.    3d.  That  there  was  no 
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evidence  to  prove  the  words  laid  in  the  declaration ;  and  4th.  That 
the  damages  are  excessive.  The  Court  overruled  the  motion,  and 
rendered  judgment  on  the  verdict.  The  defendant  appealed  to  this 
Coart. 

The  cause  was  argued  before  Buchanan,  Eaele,  and  Dor- 
set, JJ. 

Harper  and  Magmder^  for  the  appellant,  contended,  1.  That  the 
action,  by  the  appellee's  own  showing  in  his  declaration,  could  not 
be  maintained. 

•  2.  That  the  declaration  was  defective  in  this,  that  it  does  .  ^^ 
not  state  that  William  T.  Barry,  or  any  other  senator  with  ^^-^ 
whom  the  appellant  discoursed,  communicated  such  discourse  to  the 
Senate  of  the  United  States,  and  that  it  did  not  appear  or  follow, 
that  the  refusal  of  the  senators,  (with  whom  the  appellant  dis- 
coursed,) to  concur  in  the  nomination  stated,  caused  the  rejection  of 
the  said  nomination.  3.  That  the  alleged  words,  not  having  been 
stated  to  have  been  spoken  to  the  Senate  of  the  United  States,  the 
constitutional  tribunal  to  decide  on  nominations  to  office  under  the 
United  States  Government,  the  rejection  of  the  appellee's  nomina- 
tion by  the  Senate  could  not  be  charged  on  the  appellant.  4.  That 
the  special  damage  was  not  explicitly  or  particularly  stated,  and  was 
impossible  to  be  connected  with  the  cause  assigned  for  it,  and  was 
not  the  natural  or  legal  consequence  of  the  alleged  slander.  5.  That 
the  words  in  the  declaration  laid  were  not  actionable  of  themselves. 
6.  That  there  never  was  such  an  office  established  or  recognized  by 
the  laws  of  the  U.  States  as  commissioner  of  claims,  &c.  7«  That 
the  demurrer  to  the  second  plea,  stating  the  discourse  that  actually 
took  place,  and  justifying  such  discourse,  (with  a  plea  of  not  guilty 
to  the  residue  of  the  discourse  alleged  in  the  declaration,)  ought  to 
have  been  overruled  hy  the  Court  below.  8.  That  the  demurrer  to 
the  third  plea,  which  alleged  that  the  words  charged  in  the  declara- 
tion were  spoken  in  a  foreign  jurisdiction,  to  wit,  in  the  District  of 
Columbia,  ought  not  to  have  been  supported.  9.  That  the  deposi- 
tions of  Armistead  T.  Mason,  William  T.  Barry,  and  Dudley  Chase, 
taken  under  commissions,  as  stated  in  the  first,  second,  third,  and 
sixth  bills  of  exceptions,  ought  not  to  have  been  admitted  in  evi- 
dence. 1st.  Because  no  notice  was  given  to  the  appellant  of  the 
time  and  place  of  executing  said  commissions.  2d.  Because  service 
of  a  copy  of  the  appellee's  interrogatories  on  Clement  Dorsey,  whose 
name  did  not  appear  at  that  time  on  the  docket  as  the  appellant's 
coansel,  was  not  due  service.  3d.  Because  no  issue  was  joined  be- 
tween the  parties  in  the  action  when  the  commissions  issued.  4th. 
•  Because  the  deponent,  Armistead  T.  Mason,  was  not  sworn 
by  the  commissioners,  or  a  majority  of  them,  named  in  the  ^***' 
commission  directed  to  William  Chilton  and  others.  5th.  Because 
it  did  not  appear  what  oath  was  administered  to  the  clerk  of  the 
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said  commission.    6th.  Because  it  appeared  that  the  clerk  of  the 
comiuissioQ   directed  to  John  Bradford,  and  others,  was  not  duly 
sworn.     7th.  Because  the  commission  directed  to  William  Cutting, 
and  others,  and  the  deposition  of  Dudley  Chase  taken  under  it,  were 
returned  to  the  Court  after  the  jury  were  sworn.     10.  That  no  testi- 
mony ought  to  have  been  admitted  to  pro\re  the  nomination  of  the 
appellee  to  the  Senate  to  fill  the  ofiBice  alleged,  or  to  prove  the  rejec- 
tion of  the  said  nomination,  except  transcripts  of  the  rex^rd  of  the 
Senate,  or  other  written  evidence.    11.  That  no  evidence  was  admis- 
sible to  prove  for  what  cause  the  said  nomination  was  rejected,  ex- 
cept a  resolution  of  the  Senate  to  that  effect.    12.  That  the  Senate 
of  the  U.  States  having  refused  to  remove  the  injunction  of  secrecy 
so  far  as  respected  the  appellee's  alleged  nomination  and  the  pro- 
ceedings thereon,  no  testimony  ought  to  have  been  admitted  of  what 
occurred  in  the  Senate  while  acting  in  its  capacity  of  the  executive 
council.    13.  That  the  passages  in  A.  T.  Mason's  deposition,  con- 
tained in  the  third  bill  of  exceptions,  ought  not  to  have   been  ad- 
mitted in  evidence  for  the  reasons  aforesaid ;  and  further,  1st.  Be- 
cause it  was  hearsay.    2d.  Because  his  vote  was  not  affected  by  the 
appellant,  but  some  other  person.    3d.    Because  it  contained  matters 
of  opinion  and  belief  as  to  the  motives  of  others.    14.  That  the  same 
objections  apply  to  Wm.  T.  Barry's  answers  to  the  appellee's  8th  and 
9th  interrogatories  in  the  second  bill  of  exceptions.    15.  That  the 
deposition  of  John  F.  Gibney,  and  the  depositions  taken  under  the 
commission  directed  to  William  Sampson,  &c.  and  the  testimony  of 
Samuel  E.  Hughes,  ought  to  have  been  admitted  in  evidence  under 
the  circumstances  stated  in  the  fifth,  seventh,  and  ninth  bills  of  ex- 
ceptions ;  and  because  the  Act  of  Congress  of  the  United  States, 
commonly  called  the  Act    for  the  collection  of  duties,    incapaci- 
tates the  person  guilty  of  the  offences  therein  charged  from  hold- 
ing any  office  under  the  United  States  for  the  space  of  five  years. 
MmM       *  16«  That  the  instruction  prayed  by  the  appellant  in  the 
^O^  eighth  bill  of  exceptions,  ought  to  have  been  given  to  the  jury ; 
because,  if  the  appellant  spoke  the  words  in  the  declaration  alleged, 
with  a  reference  to  the  records  of  the  Circuit  Court,  mentioned  by 
way  of  confirmation  or  otherwise,  it  materially  varies  the  words  from 
those  laid  in  the  declaration ;  and  if  the  appellant  spoke  the  said 
words,  in  reply  to  an  enquiry  of  a  senator  of  the  U.  States  wishing 
information,  &c.  they  were  not  actionable.    They  insisted  that  the 
action  could  not  be  maintained ;  that  the  Court  would  not  sanction 
actions  against  public  policy;  and  that  the  archives  of  the  execu- 
tive could  not  be  examined  into  for  private  information.    Marburg 
vs.  Madisony  1  Granehj  137.    That  to  support  this  action  there  must 
be  express  malice  proved.    Rogers  vs.  Cliffton^  3  Boas,  cfc  Pull.  594 ; 
Weatherston  vs.  Hawkins,  1  T.  R.  Ill;  AsUey  vs.    Younger j  2  Burr, 
807 ;  Thorn  vs.  BUinchardy  5  Johns,  Rep.  508;  Lake  vs.  King,  1  Saund. 
131,  (and  Notes;)   4  Bac,  Ab.  tit.  Libel,  (A.)  452;   Bull.  X.  P.  8; 
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Brooker  vs.  Cofinj  5  John.  Rep.  188, 191.  That  where  a  special  injury 
resulted  from  the  words  spoken,  the  declaration  must  accurately  de- 
scribe the  special  damage  ;  and  the  allegata  and  probata  must  agi*ee. 
2PhiU.Evid.  107,  114;  Ashley  vs.  Harrison^  1  Eap.  Rep.  48;  Vicars 
vs.  Wilcocks^  8  East^  1 ;  Bull.  N.  P.  7.  That  the  words  in  them- 
selves were  not  actionable,  the  Act  of  1796,  ch.  67,  s.  15,  not  making 
the  transporting  of  negix)es  an  indictable  offence,  so  as  to  subject 
the  party  to  infamous  punishment;  that  Act  punished  the  party  with 
working  on  the  roads  if  he  did  not  pay  the  line.  Act  of  1809,  ch. 
138,  s.  10,  and  cited  Buys  vs.  Oillespie^  2  Johns.  Rep.  115 ;  Brooker 
vs.  Coffinj  5  Johns:  Rep.  188.  That  there  were,  in  fact,  but  three 
pleas,  although  the  demurrers  stated  that  there  were  four.  That  the 
first  was  the  plea  of  not  guilty ;  the  second,  was  not  guilty  of  part, 
and  justification,  setting  forth  the  words  spoken,  &c.  CromicelVs 
Cage,  4  Cokej  12.  And  the  third  wa«,  that  the  words,  if  spoken, 
were  spoken  out  of  the  jurisdiction  of  the  State.  Mostyn  vs.  Fdbri- 
gas^  1  Coicp.  161.  That  the  verdict,  being  by  eleven  jurors,  was 
erroneous,  which  irregularity  could  not  be  cured  by  consent.  1st. 
That  a  release  of  errors  made  before  verdict  was  a  void  release ;  and 
2d.  That  no  consent  could  give  jurisdiction.  That  the  evidence 
admitted  in  the  ♦  second  bill  of  exceptions  was  not  legally  ad-  ^  ^^ 
missible  to  establish  the  fact  of  the  nomination  by  the  Presi-  ^^^ 
dent,  and  the  grounds  upon  which  it  was  rejected ;  that  it  should 
have  been  record  evidence.  That  no  foundation  was  laid  for  the 
admission  of  parol  evidence.    1  Phill.  Evid.  322. 

On  the  fifth,  seventh,  and  ninth  bills  of  exceptions,  they  referred 
to  the  Act  of  Congress  of  March,  1799,  ch.  128,  s.  50.    2  Phill.  Evid. 
109, 115. 
I  On  the  sixth  bill  of  exceptions,  they  insisted,  that  as  the  commis- 

[^  sion  and  testimony  were  not  returned  until  after  the  jury  were  sworn, 
a  coutinuance  of  the  action  should  have  been  ordered ;  that  on  the 
substitution  of  a  new  juror  in  the  place  of  the  one  that  was  sick,  if 
considered  a  new  jury,  only  one  was  sworn. 

On  the  eighth  bill  of  exceptions,  they  cited  Le  Caux  vs.  Eden^ 
Ihugl.  601,  602 ;  Thorn  vs.  Blanchardy  5  Johns.  Rep.  508. 

Taney^  Winder,  and  A.  C.  Bullitt,  for  the  appellee,  contended,  that 
the  words  in  themselves  were  actionable  under  the  Act  of  1796,  ch. 
67,  s.  15,  which  is  in  force  in  Columbia,  and  that  our  Courts  notice 
such  Acts  as  are  in  force  in  that  District.  Davidson  vs.  Beatty,3H. 
ft  McH.  620.  That  where  there  was  a  plea  of  not  guilty  as  to  part, 
and  justification  as  to  certain  of  the  words,  and  not  guilty  as  to  the 
residue,  and  the  words  justified  are  taken  out,  then  the  remaining 
words  would  be  nonsense,  and  mean  nothing.  That  a  plea  producing 
such  an  effect  could  not  be  considered  as  an  answer  to  the  declara- 
tion. That  as  to  the  third  or  fourth  plea,  if  any  action  was  transi- 
tory in  its  nature,  it  was  slander,  and  Mostyn  vs.  Fahrigas,  if  it 
proved  anything,  it  was  that  this  was  a  transitory  action ;  so  that  it 
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wa8  of  110  cousequence  where  the  words  were  spoken.  HoWs  L.  L. 
299,  (note;)  Glen  vs.  Hodges^  9  Johns.  Rep.  67.  That  if  the  Court  had 
no  jurisdiction,  then  the  plea  should  have  been  pleaded  in  abatement 
That  the  irregularity  of  the  verdict  was  cured  by  the  consent  of  the 
parties.  2  Ba^.  Ah.  tit.  Error,  (K.)  496,  497,  {and  note;)  Wright  vs. 
Nutt,  1  T.  R.  388;  3  Bac.  Ab.  tit.  Juries,  (K.)  111.  That  the  spirit 
and  meaning  of  the  agreement  was,  that  it  should  appear  by  the 
record  that  the  verdict  was  given  by  the  twelve  jurors.  That  if  it 
was  not  considered  technically  as  a  verdict  given  by  twelve  jurors, 
it  might  be  taken,  under  the  agreement,  as  a  reference  to,  and  an 
award  by  eleven  men.  That  to  consider  it  a  verdict  was  to  save  the 
rights  of  the  defendant,  so  that  he  might  have  the  benefit  of  his 
bills  of  exceptions.  That  when  a  party  had  diverted  another  from 
his  legal  course  of  proceeding,  he  never  should  take  advantage  of 
those  errors  he  had  induced  his  adversary  to  commit.  Camden  vs. 
Edie^  1  H.  BUc.  Rep.  21.  On  the  first,  second,  and  sixth  bills  of  ex- 
ceptions, as  to  the  manner  of  executing  commissions  to  take  testi- 
mony, they  referred  to  Hindis  Pr.  362.  On  the  second  and  third  bills 
of  exceptions,  as  to  the  answers  of  Barry  and  Mason  to  certain  in- 
terrogatories, they  insisted,  that  the  defendant,  after  due  notice  of 
the  interrogatories,  made  no  objections,  and  thereby  waived  his  right 
of  objection,  and  consented  to  the  questions  being  answered. 

Earle,  J.  delivered  the  opinion  of  the  Court.  We  do  not  agree 
with  the  Judges  of  Charles  County  Court  in  the  opinions  they  pro- 
nounced in  the  third  and  eighth  bills  of  exceptions  in  this  record. 

In  our  apprehension  the  Court  ought  not  to  have  permitted  the 
plaintiff  to  lay  before  the  jury  the  following  passage  in  the  deposi- 
tion of  General  Armistea^  T.  Mason: — ^^But  the  charges  above 
mentioned,  from  their  character  could  not  have  failed  to  have  pro- 
duced its  rejection,  even  if  there  existed  no  other  reason  for  it ;  and 
they  doubtless,  I  presume,  had  a  very  considerable  effect  in  pro<lnc- 
ing  it."  This  is  not  a  deposition  to  facts  only,  resting  in  the  imme- 
diate knowledge  and  recollection  of  the  witness,  but  is  a  plain  ex- 
pressiou  of  his  opinion  upon  subjects  intimately  ♦  connected 
4:Oll   ^iijjj  ^]^Q  discussion,  and  we  think  was  wholly  inadmissible. 

It  appears  to  us  that  the  Court  below  erred  also  in  refusing  to 
give  to  the  jury  the  opinion  prayed  for  by  the  defendant  in  the 
eighth  bill  of  exceptions.  This  exception,  by  an  agreement  between 
the  parties,  embodies  all  the  testimony  in  the  record,  and  with  this 
before  them,  it  is  our  idea  the  Court  ought  to  have  declared  to  the 
jury  that  the  action  was  not  sustained ;  falsehood  and  malice  are  the 
gist  of  the  action  for  defamation,  and  where  they  are  not  implied  in 
the  words  themselves,  they  must  be  expressly  proved.  They  appear 
no  where  in  this  cause  to  have  been  thus  proved  by  the  plaintiff, 
and  they  are  not  implied  from  the  occasion  of  speaking  the  offensive 
words  stated  in  the  declaration,  as  they  were  not  officiously^  volun* 
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teered,  but  were  spoken  confidentially  to  a  senator  ol  the  United 
States,  reqnesting  information  in  relation  to  the  plaintiff's  fttness 
and  qualifications  for  an  office  to  which  he  had  been  nominated  by 
the  President. 

We  concur  with  the  opinions  delivered  by  the  Court  below  in  all 
the  other  bills  of  exceptions,  as  we  do  in  those  pronounced  by  them 
OD  the  demurrers. 

Keasons  for  this  opinion  of  the  Court  would  have  been  given  much 
more  at  large,  and  perhaps  they  would  have  embraced  other  topics 
drawn  into  discussion  in  the  argument,  if,  continually  since  it  closed, 
one  of  the  members  of  the  bench  had  not  been  unfortunately  absent 
from  us. 

We  reverse  the  judgment,  and  direct  a,  procedendo. 

Judgment  reversed^  cfcc. 


COURT  OF  APPEALS,  JUNE  TERM,  1822. 
Warfield  v8.  Waefield  et  aL 

)  ^  a  petition  by  the  seven  representatives  of  a  deceased  intestate,  for  a 

;  partition  of  his  lands,  under  the  Act  of  1786,  oh.  45,  the  Chancellor 

f  decreed,  that  partition  should  be  made — but  this  decree,  embracing  only 

\  the  lands  of  which  the  intestate  died  seized,  he  having  conveyed  lauds 

^y  way  of  advancement  to  H.  R.  W.  one  of  the  representatives,  a  new 
bill  was  filed  by  the  children  uot  advanced,  against  H.  R.  W.  calling 
npon  him  to  bring  such  advancement  into  hotchpot.  By  his  answer  he 
did  not  elect  to  bring  in  the  part  conveyed  to  him,  nor  did  he  refuse  to 
do  80,  but  insisted  that  he  had  a  right  to  elect  after  the  commissioners 
should  make  their  valuation.  The  Chancellor  considered  the  answer  as 
^  election  not  to  bring  in  the  part  conveyed,  and  decreed  the  partition 
to  be  made  of  the  lands  of  which  the  intestate  died  seized,  among  the 
other represensatives,  excluding  H.  R.  W.  From  this  decree  he  appealed, 
but  dismissed  his  appeal  on  the  suggestion  of  the  Court  of  Appeals,  that 
^  amendment  ought  to  be  made  so  as  to  bring  the  question  before  the 
f  Court.    He  afterwards  by  his  petition  to  the  Chancellor  stated  that  his 

I  answer  was  misconceived,  and  prayed  leave  to  amend  it,  and  to  elect  to 

•  bring  into  hotchpot  his  advancement  at  the  value  of  the  advancement  at 

'be  time  he  received  it;  which  was  refused  by  the  Chancellor.  A  com- 
°^on  for  partition  having  been  issued  and  executed,  the  Chancellor 
'^tified  and  confirmed  the  return.  From  that  decree  H.  R.  W.  again 
*Ppealed— HieW,  that  H.  R.  W.  ought  to  have  been  permitted  to  amend 
b^  answer;  and  that  he  was  entitled  to  make  his  election  in  the  manner 
^^  forth  in  his  petition.  That  the  partition  made,  remain  unaltered. 
*^d  leave  be  given  to  H.  R.  W.  to  amend  his  answer  as  prayed;  and 
when  so  amended,  that  proof  be  taken  of  the  value  of  the  land  given  in 
^^anoement  at  the  time  when  it  was  so  given;  and  if  it  was  of  less 
^*lue  than  the  equal  proportion  of  H.  R.  W.  in  the  whole  real  estate, 
^en  the  parties,  among  whom  the  partition  was  made,  shall  pay  sever- 
^y  to  H.  R.  W.  such  sum  of  money  as  will  be  sufficient  to  make  his 
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share  of  the  estate  equal  in  value  of  one  full  seventh  part  of  the  estate 
at  the  time  of  the  valuation  already  made,  (a) 

Appeal  from  the  Court  of  Chancery.    It  appears  by  the  record 
that  at  September  Term,  1813,  the  seven  children  of  Doctor  C.  A. 
Warfield,  by  their  petition  to  the  Chancellor,  prayed  that  a  commis- 
sion might  issue  to  divide  amongst  them  the  real  estate  of  the  de- 
ceased.   The  petition  stated  the  death  of  Doctor  Warfield,  and  that 
the  petitioners  were  his  heirs.    On  the  same  day  the  Chancellor  passed 
a  decree  for  dividing  the  lands  into  seven  equal  parts ;  that  is,  among 
/i  iti\  ^^^  ^^^  children,  and  a  commission  issued  accordingly.    •  After- 
4:OU  wards  a  letter  from  the  commissioners  to  Eichard  Snowden, 
who  had  married  one  of  the  daughters  of  Doctor  Warfield,  was  filed, 
in  which  they  decline  executing  the  commission,  and  assign  as  their 
reasons,  that  they  were  directed  to  divide  into  seven  equal  parts  the 
land  only  of  which  Doctor  Warfield  dilBd  seized,  without  any  mention 
of  the  lands  deeded  to  Henry  R.  Warfield,  and  Samuel  Thomas^ 
(who  had  married  one  of  the  daughters,)  which  if  divided  without 
those  lands  being  taken  in,  would  not  efi'ect  the  object  the  parties 
had  in  view.    They  therefore  recommended  an  alteration  of  the  com- 
mission, &c.    Whereupon  the  Chancellor  passed  an  order,  saying  the 
decree  could  not  be  altered,  and  suggested  another  mode  of  proceed- 
ing, viz.    That  if  the  persons  advanced  state  their  agreement,  and 
join  in  a  petition  with  the  other  parties,  a  commission  might  be 
framed  accordingly,  otherwise  the  parties  not  advanced  might  peti- 
tion, making  the  others  defendants,  and  calling  on  them  to  make  the 
the  election  ;  and  that  the  petition  might  also  pray  that  the  former 
decree  should  be  set  aside.    In  January,  1814,  the  bill,  in  the  case 
now  before  the  Court,  was  filed  against  Henry  E.  and  Louisa  War- 
field,  by  the  rest  of  the  children.    This  bill  states  the  death  of  Doc- 
tor Warfield,  intestate ;  that  he  left  seven  children ;  that  he  conveyed 
certain  lands  to  Samuel  Thomas,  one  of  the  complainants,  who  mar- 
ried one  of  his  daughters,  and  certain  other  lands  to  Henry  R.  one 
of  the  defendants ;  that  these  conveyances  were  made  as  advance- 
ments;  that   Samuel    Thomas  is  willing    to  bring    his  part    into 
hotchpot ;  that  Henry  R.  had  agreed  at  one  time  to  bring  his  part 
into  hotchpot,  and  with  that  view  the  petition  first  mentioned  had 

(a)  Approved  in  Clark  vs.  WUhon,  27  Md.  705,  holding  that  where  an 
advancement  is  brought  into  hotchpot <  its  value  must  be  estimated  as  of  the 
time  when  it  is  received.  Cited  in  Hayden  vs.  Burch^  9  Gill,  82,  where  it  was 
held  that  a  Court  of  Equity  is  the  true /ortim  for  relief  against  an  alleged 
advancement  of  real  estate.  The  right  which  the  heirs  have  that  the  estate 
advanced  should  be  brought  into  hotchpot  is  a  legal  right,  and  no  aliena- 
tion or  incumbrance  placed  by  the  heir  advanced  upon  the  property  given 
by  way  of  advancment  can  defeat  it.  Young's  Estate^  8  Md.  Ch.  461.  See 
Rev.  Code,  Art.  47,  sec.  81.  As  to  the  partition  of  real  estate  see  Chtmey  vs. 
Tipton,  11  G.  &  J.  258;  Rev.  Code,  Art.  47,  sees.  82,  et  seq.;  Ibid.  Art.  66^ 
sec  13. 
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been  prepared  and  agreed  to  by  all  the  children,  and  the  business 
entrusted  to  him  as  counsel.  The  bill  also  states  the  proceedings  on 
the  first  })etition  ;  that  the  complainants  were  advised  that  no  com- 
mission to  divide  coald  issue  nntil  Henry  B.  should  make  his  election 
whether  to  bring  his  land  into  hotchpot  or  not.  The  bill  prays  that 
no  further  proceedings  may  be  had  on  the  former  petition  ;  that  the 
decree  may  be  set  aside,  and  the  petition  dismissed.  It  then  pro- 
ceeds to  state,  that  the  defendants  have  refused  to  join  in  the  second 
application ;  that  Henry  R.  has  refused  to  make  his  election  and 
prays  chat  he  may  be  compelled  to  make  his  election,  and  that 
commission  may  issue  to  divide  the  land  into  seven  equal  parts,  if 
*  he  electa  to  come  in,  and  into  six  if  he  refuses.  The  answer  ^^^ 
of  Louisa  Warfield  is  not  material  to  the  point  in  dispute.  ^^'^ 
The  answer  of  Henry  R.  Warfield  admits  the  proceedings  on  the 
former  petition ;  he  thinks  it  was  the  proper  mode  of  proceeding,, 
and  assigns  his  reasons ;  but  does  not  elect  to  bring  in  the  part  con- 
veyed to  him,  and  does  not  refuse  to  briug  it  in,  but  insists  that  he 
has  a  right  to  elect  after  the  commissioners  make  their  valuation* 
A  commission  issued,  testimony  was  taken  under  it  and  returned^ 
and  the  cause  submitted  to  the  Chancellor. 

Kilty,  C.  (December  Term,  1816.)  The  manner  proposed  by  the 
answer  of  the  defendant,  H.  B.  Warfield,  of  making  the  partition 
and  election,  is  not,  in  my  opinion,  such  as  he  is  entitled  to;  and 
considering  the  claim  of  his  right  thus  set  up  as  an  election  not  to 
bring  the  part  conveyed  to  him  into  hotchpot,  it  is  adjudged  proper 
to  divide  the  estate  amongst  the  other  heirs,  including  therein  the 
part  conveyed  to  S.  Thomas — Decreed,  that  the  defendant,  H,  R. 
Warfield,  be  precluded  from  all  participation  in  or  share  of  the  real 
estate  of  C.  A.  Warfield,  deceased,  in  the  proceedings  mentioned  ^ 
and  that  the  real  estate  of  G.  A.  Warfield,  deceased,  of  which  he 
died  seized,  including  the  land  conveyed  by  him  to  the  complainant^ 
S.  Thomas,  be  divided  into  six  parts,  and  that  commission  issue,  &c. 
From  which  decree  the  defendants  appealed  to  this  Court ;  and  at 
June  Term,  1818,  the  cause  was  argued  before  Buchanan,  John- 
son, Mabtin,  and  Doesey,  JJ.   ' 

Taney  and  WindeVj  for  the  appellants,  contended,  that  the  Chan- 
cellor ought  not  to  have  passed  the  last  decree  while  his  former  de- 
cree was  in  force,  and  the  cause  ptill  pending  on  the  former  petition. 
2  Madd.  Chan.  356,  357,  408 ;  Cooper^s  Plead.  88,  269,  272 ;  and  HoU 
lingsicorth  vs.  McDonald,  2  H.  d;  J.  230. 

Finkney  and  Magrtider,  for  the  appellees,  contended,  that  the  first 
was  not  a  decree  to  be  enrolled,  but  was  merely  an  order.  Cooper^» 
Plead.  266,  268;  2  Harr.  Chan.  327;  2  AtTc.  383. 

The  appellants'  counsel  dismissed  the  appeal,  on  the  suggestion  of 
the  Court  that  an  amendment  to  the  proceedings  might  be  ^^^ 
had  in  the  Court  of  Chancery,  so  as  to  bring  the  •  true  ^^'^ 
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share  of  the  estate  equal  in  value  of  one  full  seventh  part  of  the  estate 
at  the  time  of  the  valuation  already  made,  (a) 

Appeal  from  the  Court  of  Chancery.  It  appears  by  the  record 
that  at  September  Term,  1813,  the  seven  children  of  Doctor  C.  A. 
Warfield,  by  their  petition  to  the  Chancellor,  prayed  that  a  commis- 
sion might  issue  to  divide  amongst  them  the  real  estate  of  the  de- 
ceased. The  petition  stated  the  death  of  Doctor  Warfield,  and  that 
the  petitioners  were  his  heirs.  On  the  same  day  the  Chancellor  passed 
a  decree  for  dividing  the  lands  into  seven  equal  parts ;  that  is,  among 
-  all  the  children,  and  a  commission  issued  accordingly.    *  Aft^r- 

4oU  ^ards  a  letter  from  the  commissioners  to  Eichard  Snowden, 
who  had  married  one  of  the  daughters  of  Doctor  Warfield,  was  filed, 
in  which  they  decline  executing  the  commission,  and  assign  as  their 
reasons,  that  they  were  directed  to  divide  into  seven  equal  parts  the 
land  only  of  which  Doctor  Warfield  diisd  seized,  without  any  mention 
of  the  lands  deeded  to  Henry  R.  Warfield,  and  Samuel  Thomas^ 
(who  had  married  one  of  the  daughters,)  which  if  divided  without 
those  lands  being  taken  in,  would  not  efi'ect  the  object  the  parties 
had  in  view.  They  therefore  recommended  an  alteration  of  the  com- 
mission, &c.  Whereupon  the  Chancellor  passed  an  order,  saying  the 
decree  could  not  be  altered,  and  suggested  another  mode  of  proceed- 
ing, viz.  That  if  the  persons  advanced  state  their  agreement,  and 
join  in  a  petition  with  the  other  parties,  a  commission  might  be 
framed  accordingly,  otherwise  the  parties  not  advanced  might  peti- 
tion, making  the  others  defendants,  and  calling  on  them  to  make  the 
the  election  ;  and  that  the  petition  might  also  pray  that  the  former 
decree  should  be  set  aside.  In  January,  1814,  the  bill,  in  the  case 
now  before  the  Court,  was  filed  against  Henry  K.  and  Louisa  War- 
field,  by  the  rest  of  the  children.  This  bill  states  the  death  of  Doc- 
tor Warfield,  intestate ;  that  he  left  seven  children ;  that  he  conveyed 
certain  lands  to  Samuel  Thomas,  one  of  the  complainants,  who  mar- 
ried one  of  his  daughters,  and  certain  other  lands  to  Henry  B.  one 
of  the  defendants;  that  these  conveyances  were  made  as  advance- 
ments; that  Samuel  Thomas  is  willing  to  bring  his  part  into 
hotchpot ;  that  Henry  E.  had  agreed  at  one  time  to  bring  his  part 
into  hotchpot,  and  with  that  view  the  petition  first  mentioned  had 

(a)  Approved  in  Clark  vs.  WUlson^  27  Md.  705,  holding  that  where  an 
advancement  is  brought  into  hotchpot,  its  value  must  be  estimated  as  of  the 
time  when  it  is  received.  Cited  in  Hayden  vs.  Burch,  9  Gill,  82,  where  it  ^'as 
held  that  a  Ck>urt  of  Equity  is  the  true /on«m  for  relief  against  an  alleged 
advancement  of  real  estate.  The  right  which  the  heirs  have  that  the  estate 
advanced  should  be  brought  into  hotchpot  is  a  legal  right,  and  no  aliena* 
tion  or  incumbrance  placed  by  the  heir  advanced  upon  the  property  given 
by  way  of  advancment  can  defeat  it.  Young'^s  Estate,  8  Md.  Ch.  461.  See 
Rev.  Code,  Art.  47,  sec.  31.  As  to  the  partition  of  real  estate  see  Chaney  vs. 
Tipton,  11  G.  &  J.  253;  Rev.  Code,  Art.  47,  sees.  32,  et  acq,;  Ibid,  Art.  66 » 
sec  13. 
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been  prepared  and  agreed  to  b}'  all  the  children,  and  the  business 
entrusted  to  him  as  counsel.  The  bill  also  states  the  proceedings  on 
the  first  petition  ;  that  the  complainants  were  advised  that  no  com- 
mission  to  divide  could  issue  until  Henry  E.  should  make  his  election 
whether  to  bring  his  land  into  hotchpot  or  not.  The  bill  prays  that 
DO  I'nrther  proceedings  may  be  had  on  the  former  petition  ;  that  the 
deci*ee  may  be  set  aside,  and  the  petition  dismissed.  It  then  pro- 
ceeds to  state,  that  the  defendants  have  refused  to  join  in  the  second 
application ;  that  Henry  E.  has  refused  to  make  his  election  and 
prays  that  he  may  be  compelled  to  make  his  election,  and  that 
commission  may  issue  to  divide  the  land  into  seven  equal  parts,  if 
•  he  elects  to  come  in,  and  into  six  if  he  refuses.  The  answer  ^^* 
of  Lonisa  Warfield  is  not  material  to  the  point  in  dispute.  ^'^* 
The  answer  of  Henry  E.  Warfield  admits  the  proceedings  on  the 
former  petition ;  he  thinks  it  was  the  proper  mode  of  proceeding, 
and  assigns  his  reasons ;  but  does  not  elect  to  bring  in  the  part  con- 
veyed to  him,  and  does  not  refuse  to  bring  it  in,  but  insists  that  he 
has  a  right  to  elect  after  the  commissioners  make  their  valuation* 
A  commission  issued,  testimony  was  taken  under  it  and  returned^ 
and  the  cause  submitted  to  the  Chancellor. 

Kilty,  C.  (December  Term,  1816.)  The  manner  proposed  by  the 
answer  of  the  defendant,  H.  E.  Warfield,  of  making  the  partition 
and  election,  is  not,  in  my  opinion,  such  as  he  is  entitled  to ;  and 
considering  the  claim  of  his  right  thus  set  up  as  an  election  not  to 
bring  the  part  conveyed  to  him  into  hotchpot,  it  is  adjudged  proper 
to  divide  the  estate  amongst  the  other  heirs,  including  therein  the 
part  conveyed  to  8.  Thomas — Decreed,  that  the  defendant,  H.  E» 
Warfield,  be  precluded  from  all  participation  in  or  share  of  the  real 
estate  of  C.  A.  Warfield,  deceased,  in  the  proceedings  mentioned ; 
and  that  the  real  estate  of  C.  A.  Warfield,  deceased,  of  which  he 
died  seized,  including  the  land  conveyed  by  him  to  the  complainant^ 
S.  Thomas,  be  divided  into  six  parts,  and  that  commission  issue,  &c. 
From  which  decree  the  defendants  appealed  to  this  Court ;  and  at 
Jone  Term,  1818,  the  cause  was  argued  before  Buchanan,  John- 
son, Mabtin,  and  Dorset,  JJ.   ' 

Taney  and  Winder^  for  the  appellants,  contended,  that  the  Chan- 
cellor ought  not  to  have  passed  the  last  decree  while  his  former  de- 
cree was  in  force,  and  the  cause  ^till  pending  on  the  former  petition. 
'2Madd.  Chan.  356,  357,  408;  Cooper^s  Plead.  88,  269,  272;  and  HoU 
lingmorth  vs.  MWonald^  2  H.  d;  J.  230. 

Pinkney  and  Magrudery  for  the  appellees,  contended,  that  the  first 
was  not  a  decree  to  be  enrolled,  but  was  merely  an  order.  Cooper^s 
Plead.  266,  268;  2  Harr.  Chan.  327;  2  Atk.  383. 

The  appellants'  counsel  dismissed  the  appeal,  on  the  suggestion  of 
the  Court  that  an  amendment  to  the  proceedings  might  be  ^^^ 
had  in  the  Court  of  Chancery,  so  as  to  bring  the  •  true  ^^'^ 
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and  real  point  in  controversy  fully  before  them,  as  connected  with  the 
question  as  to  the  period  at  which  the  valuation  of  the  advance- 
ment to  H.  E.  Warfield  was  to  be  made. 

H.  E.  Warfield  afterwards,  in  July,  1818,  by  his  petition  to  the 
Chancellor,  states,  that  by  the  decree  of  December,  1816,  his  answer 
is  considered  ^'  as  an  election  not  to  bring  the  part  of  his  late  father^ 
estate,  as  conveyed  to  him,  into  hotchpot,"  and  therefore  he  is  by  the 
decree  precluded  from  all  participation  in  the  real  estate  of  his 
father.  That  this  view  of  his  answer  is  one  which  he  was  not  aware 
could  be  taken  of  it,  for  he  always  was  ready,  and  now  is  ready  and 
desii-ous  to  bring  his  said  part  into  hotchpot,  claiming  to  bring  the 
same  in  at  the  value  it  was  when  conveyed  to  him.  He  therefore 
prayed  the  Ghane>elior  to  pei-mit  him  to  answer  further,  and  to  state, 
that  he  does  elect  to  bring  into  hotchi>ot  his  advancement  received 
from  his  father  at  the  value  of  the  said  advancement  at  the  time  he 
received  it.  That  he  had  dismissed  the  appeal,  which  he  prayed 
from  the  interlocutory  decree,  and  there  had  not  been  any  return  of 
the  commission,  to  make  partition,  issued  under  that  decree,  &c. 

Kilty,  C.  (December  Term,  1818.)  A  petition  was  filed  on  the 
1st  of  July,  1818,  by  H.  E.  Warfield,  one  of  the  defendants,  for  per- 
mission to  answer  further  in  the  cause,  and  to  state,  that  he  does 
elect  to  bring  into  hotchpot  his  advancement  in  the  manner  therein 
mentioned.  Which  petition  came  on  to  be  heard  at  the  present 
term,  and  was  argued  by  counsel  on  each  side.  It  appears,  fn)m  the 
proceedings,  that  a  decree  was  passed  at  December  Term,  1816,  for 
a  division  of  the  real  estate  of  C.  A.  Warfield,  deceased,  into  six 
parts,  excluding  the  defendant  H.  E.  Warfield,  for  the  reasons 
therein  assigned.  During  the  same  term  two  depositions  were  filed 
on  behalf  of  the  defendant,  and  admitted  by  the  opposite  counsel  to 
be  received  in  evidence.  They  related  to  the  improved  value  of  the 
land  conveyed  to  him  by  C.  A.  Warfield  in  1797 ;  and  on  motion  and 
on  hearing,  the  Court  decided  that  the  decree  should  remain  unaft^red. 
An  appeal  was  made  from  the  decree  to  the  Court  of  Appeals,  which 
the  petitioner  states  that  he  dismissed,  as  was  admitted  in  the  course 
of  the  argument.  On  the  dismissal  of  the  appeal,  a  commission  is- 
sued  •  in  pursuance  of  the  decree,  which  ha«  been  executed 
^"•'  and  returned  since  the  filing  of  the  present  petition,  and  no 
exceptions  have  been  made  thereto,  except  so  far  as  the  petition 
may  be  so  considered.  On  that  part  of  the  petition,  for  permission 
to  put  in  an  amended  answer,  it  is  to  be  observed,  that  the  practice 
of  the  Court  is  less  strict  than  it  is  in  England,  and  that  a  discre- 
tionary power  is  exercised  to  meet  the  merits  of  the  case,  whenever 
it  can  be  considered  open  or  liable  to  be  opened.  In  the  case  cited, 
of  Weenis  and  O^Reillyj  and  in  that  of  Boyce  and  Qassaway^  I  did 
not  discover  any  certain  rule  to  be  drawn  from  the  English  practice. 
But  I  incline  to  the  opinion,  that  the  interlocutory  decree  in  this 
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case  might  be  opened,  if  the  answer  prei'erred  was  sach  as  the 
merits  of  the  case  required.    The  permission  might,  however,  have 
been  subjected  to  the  terms  respecting  the  intermediate  costs,  so  as 
to  inclade  those  of  the  execution  of  the  commission.    But  I  am  of 
opinion,  that  the  kind  of  answer  proposed  in  the  petition  is  not 
such  as  to  meet  the  merits  of  the  case,  or  to  call  for  the  interference 
of  the  Court,  more  especially  after  the  declaration  contained  in  the 
decree,  and  the  intimation  of  the  sentiments  of  the  Court  of  Appeals. 
The  answer  proposed  in  the  petition,  is  somewhat  different  from  the 
one  filed  before  by  the  same  defendant,  but  does  not  appear  to  be  a 
proper  answer  to  the  petition  under  the  Act  to  Direct  Descents.    It 
is  an  election  made  subject  to  a  proviso  or  condition,  and  necessarily 
implies  a  refusal  to  elect,  without  a  compliance  on  the  part  of  the 
Coart  with  that  condition,  according  to  the  maxim,  that  ^^expressio 
uniuB  est  exclusio  alteritutJ^    1  do  not  recollect  any  case  in  this  Court, 
in  which  the  fitlh  section  of  the  Act  to  Direct  Descents,  1786,  ch.  45, 
which  provides  "  that  any  child  or  children  of  the  intestate,  or  their 
issue,  having  received  from  the  intestate  any  real  estate  by  way  of 
advancement,  may  elect  to  come  into  partition  with  the  other  par- 
ceners, on  bringing  such  advancement  into  hotchpot  with  the  estate 
descended;  but  such  child  or  children,  or  their  issue,  shall  not  be 
entitled  to  claim  a  share  by  descent,  without  bringing  such  advance- 
ment into  the  common  stock  or  hotchpot,  if  there  be  any  child  or 
children  unprovided  for,"  was  acted  on,  except  that  of  Sprigg  and 
Sprigg^  cited  in  the  argument,  and  I  shall  therefore  state  my  views 
of  that  part  of  the  law  connected  with  the  common  law.    In  EngUtnd, 
•  parceners  were  only  by  common  law  or  by  custom.    By    - 
common  law  they  could  not  be  such  otherwise  than  by  descent.  ^'^** 
And  only  females  could,  in  the  iirst  instance,  be  parceners,  (making 
together  but  one  heir,)  because  in  case  of  a  son  the  land  descended 
to  him  alone.    The  Act  of  1786,  ch.  46,  was  passed  in  order  to 
change  the  course  of  descent,  and  by  directing  it  to  be  to  the  chil- 
dren equally,  it  in  effect  made  them  all  parceners,  and  they  are  so 
called  in  the  fifth  section.    It  is  to  be  presumed  that  the  framers  of 
the  Act  were  familiar  with  the  law  as  to  land  received  in  frank-mar- 
riage, and  that  in  creating  parceuei*s  of  a  new  kind  or  by  statute, 
they  saw  the  necessity  of  permitting  such  of  the  co-heirs,  as  might 
have  received  any  real  estate  by  way  of  advancement,  to  come  into 
partition,  on  bringing  such  advancement  into  hotchpot,  and  of  ex- 
clnding  them  from  a  share  by  dissent  if  they  did  not  bring  such 
advancement  into  the  common  stock  or  hotchpot.    Therefore,  al- 
though gifts  in  frank-marriage  had  fallen  into  disuse  in  England,  as 
stated  by  Blacksimie,  yet  in  a  provision  for  the  division  of  lands,  the 
former  doctrines,  applicable  to  these  gifts  and  co-parcenery  of  land, 
oaght  to  be  used  in  the  construction  of  this  Act,  and  not  those 
(where  they  differ,)  applicable  to  the  British  statutes,  and  our  own 
Acts,  for  the  distribution  of  the  personal  estates  of  intestates.    It  is 
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laid  down  by  Lord  Coke,  that  when  the  lands  are  pat  in  hotchpot, 
and  the  value  of  each  are  known,  the  donees  shall  retain  the  land 
given  in  frank-marriage,   and  shall  have  so  much  of  that  in  fee 
descended,  as  will,  together  with  land  given  in  frank-marriage,  make 
their  share  equal  to  that  of  the  other  parcener.    It  is  also  laid  down 
by  the  same  author,  that  it  is  clear  that  the  value  shall  be  according 
as  it  was  at  the  time  of  the  partition,  assigning  his  reasons  there- 
for.   According  to  this  authority,  the  condition  on  which  the  de- 
fendant's election  is  made  to  depend,  is  not  such  as  the  law  entitles 
him  to.    But  supposing  it  doubtful,  or  that  the  value  ought  to  be 
according  as  it  was  at  the  time  of  the  gift  or  advancement,  yet  it  is 
a  point  on  which  the  Court  is  not  obliged  to  decide  at  the  present  state 
of  the  proceedings.    The  provisions  of  the  fifth  section  of  the  Act 
are  for  the  benefit  of  a  co-heir  who  may  4iave  received  real  estate  by 
way  of  advancement  of  less  value  than  any  one  of  the  parts  descend- 
ing to  the  other  heirs.    They  cannot  force  him,  but  he  may  elect  to 
M^m   *  come  into  partition  with  the  other  parcenei^,  on  bringing 
*"^  such  advancement  into  hotchpot,  &c.    And  here  I  have  to 
observe,  that  I  do  not  comprehend  the  distinction  made  between 
the  words  ^^  advancement  and  estate,"  in  the  answer  filed,  and  in 
the  argument  of  the  defendant.    I  am  of  opinion,  that  the  person 
so  disposed,  must  elect  to  come  into  partition,  &c.  in  the  words  of 
the  Act,  or  to  the  same  effect,  leaving  for  further  inquiry  and  deci- 
sion the  manner  of  proceeding  as  to  the  issuing  of  the  commission, 
and  the  manner  of  valuing  and  dividing,  which  are  open  to  excep- 
tion, and  of  course  to  the  decision  of  the  Court  thereon.    The  condi- 
tion required  in  the  answer  filed,  and  in  the  one  purposed  to  be  filed, 
would  amount  to  a  negotiation  with  the  Court,  which  is  not  the 
usual  mode  of  proceeding.    And  therefore,  in  making  the  decree 
in  1816,  as  the  condition  could  not  be  complied  with  by  the  Court, 
I  considered  it  as  an  election  not  to  bring  the  part  conveyed  into 
hotchpot,  or  as  it  might  have  been  more  accurately  expressed,  as 
not  making  an  election  to  bring  it  in.     Although  the  condition  is 
now  varied  in  terms,  it  amounts  in  substance  nearly  to  the  same 
thing.    And  the  defendant  comes  under  that  part  of  the  law  which 
declares  that  such  persons  shall  not  be  entitled  to  claim  a  share  by 
descent,  without  bringing  such  advancement  into  hotchpot.     The 
ground  of  my  refusal  to  grant  the  petition  is,  that  if  an  sinswer,  such 
as  is  proposed  therein  to  be  made,  was  regularly  filed  in  the  cause, 
1  should  not  consider  it  as  an  election  to  come  into  partition,  and 
should  decree  on  it  as  I  did  on  the  first  answer.    It  was  urged  in 
argument,  that  the  defendant  would  be  barred  of  relief  if  the  amend- 
ment was  not  allowed,  on  which  the  main  question  could  be  fairly 
brought  out  and  finally  settled.    This  remark  would  have  weight  if 
the  amendment  was  such  as  ought  to  be  offered  or  ought  to  be  re- 
ceived, but  as  it  is,  the  consequence,  whatever  it  may  be,  will  be 
brought  on  by  the  defendant  himself.    He  has  had  full  time  for  con- 
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sideratioD,  and  has  had  the  opinion  or  intimation  of  the  Court  of 
Appeals.  He  has  availed  himself  of  his  own  professional  knowledge, 
in  addition  to  the  advice  of  his  counsel,  and  in  lieu  of  one  condition 
or  requisition,  he  has  only  substituted  another  liable  to  the  same 
objection.  The  commission  has  been  executed  and  returned,  and 
an  allotment  of  the  six  parts  agi^ed  to  by  the  parties,  excepting  the 
defendant,  H.  E.  Warfieldj  and  •  the  permission  to  put  in  the  ^^^ 
answer  proposed  therein  not  being  granted,  a  final  decree  will  ^^^ 
be  made.  Decreed,  that  the  return  of  the  commissioners,  and  the 
division  by  them  made,  be  and  the  same  is  hereby  ratified  and  con- 
firmed. Also  decreed,  that  Richard  Snowden  shall  hold  in  severalty 
in  right  of  his  wife  £liza,  who  is  deceased,  and  not  jointly  with  the 
other  parties  to  this  suit,  all  that  part  of  the  said  real  estate  distin> 
guished  on  the  plot,  and  the  return  of  the  commissioners,  by  the 
number  one,  free,  clear,  and  discharged  from  all  claim  of  the  other 
parties  to  this  suit.  And,  &c.  &c.  From  this  decree  the  defendant, 
H.  K.  Warfield  appealed  to  this  Court. 

The  cause  was  argued  at  the  last  June  Term,  before  Buchanan, 
Eable,  Johnson,  Mabtin,  and  Dorset,  JJ. 

Taney  and  Winder ^  for  the  appellant.  1.  The  appellant  was  not 
bonnd  to  bring  in  the  land  itself'  given  to  him  by  his  father,  but  the 
value  of  it,  such  as  it  was  at  the  time  he  received  it.  2.  He  was 
entitled  to  make  his  election  in  that  form,  and  was  not  bound  to 
make  bis  election  in  general  terms.  3.  The  Chancellor  erred  in  ex- 
clodiug  the  appellant  from  the  partition  on  his  answer,  in  which  he 
claimed  the  right  to  decide  at  a  future  time.  4.  The  Chancellor 
ought  to  have  allowed  the  appellant  to  amend  his  answer  as  he  pro- 
posed in  his  petition.  On  the  first  point  they  referred  to  the  Act  of 
1786,  eh.  45,  s.  5.  3  Bac,  Ab,  tit.  Executors  and  Administrators^  (K) 
76;  Kircudbright  XB.  Kircudhrightj  S  Ves.  51;  2  Blk.  Com.  190.  On 
the  fourth  point  they  referred  to  Boyce  vs.  Oassaway^  December, 
1818,  and  Weems  vs.  O^Eeilly^  October,  1819. 

Pinkney  and  Magruder^  for  the  appellees.  1.  The  appellant,  by  not 
electing  whether  or  not  he  would  bring  his  advancement  into  hotch- 
pot, thereby  refused  to  elect.  2.  The  land  itself  ought  to  have  been 
brought  in ;  and  if  not,  then  the  value  thereof  at  the  time  of  the  par- 
tition. 3  Jacobs'*  L.  D.  tit.  Hotchpot)  Co.  Litt.  s.  273.  The  Act  of 
1715,  cb.  39,  s.  4,  5;  1798,  ch.  101,  sub-ch.  11,  s.  6;  Toller  on  JExecu- 
tors^  176.  They  also  contended  that  no  appeal  would  lie  from  the 
refusal  of  the  Chancellor  to  permit  a  defendant  to  amend  his  answer. 

Curia  adv.  vult. 

•  The  Court  at  this  term,  being  of  opinion  that  there 
was  manifest  error  in  the  decree  of  the  Chancellor  in  refusing   ^O  • 
to  allow  the  defendant,  H.  B.  Warfield,  to  amend  his  answer  agreea- 
bly to  the  prayer  of  his  petition  filed  in  the  cause  for  that  purpose. 
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and  tbiit  be  was  entitled  to  make  his  election  in  the  manner  set 
forth  in  his  petition — Decreed,  that  the  decree  of  the  Chancellor  be 
reversed,  with  eosts ;  and  that  the  partition  in  the  proceedings  men- 
tioned be  and  remain  unaltered,  and  that  the  Chancellor  pass  an 
order  giving  leave  to  the  said  H.  B.  Warfield  to  amend  his  answer 
according  to  the  prayer  of  his  said  petition;  and  upon  the  filing  of 
the  said  amended  answer,  the  Chancellor  is  directed  to  pass  an  order 
directing  proof  to  be  taken  of  the  value  of  the  lands  given  in  ad- 
vancement to  the  snid  H.  K.  Warfleld,  at  the  time  when  the  same 
were  so  given ;  and  if  upon  such  proof  the  land  so  advanced  shall 
appear  to  hare  been  of  less  value  than  the  equal  proportion  of  the 
said  H.  K.  Warfield  in  the  whole  real  estate,  then  that  the  parties, 
among  whom  said  partition  was  made,  or  their  legal  representatlvu 
or  assigns,  shall  be  decreed  to  pay  severally,  to  the  said  H.  B.  War- 
field,  such  snm  or  sums  of  money  as  shall  be  sufficient  to  make  bis 
share  of  the  said  estate  equal  in  value  to  one  full  seventh  part  of 
the  said  real  estate  at  the  time  of  the  valuation  already  made  by  the 
commissioners.  That  if  upon  such  partition,  so  made  us  aforesaid, 
S.  Thomas  hath  received  any  addition  to  the  advancement  by  the 
said  C.  A.  Warfleld,  in  his  lite-time,  as  mentioned  in  the  proceed- 
ings, then  that  the  said  8.  Thomas  pay  to  the  said  H.  B.  Warfield, 
such  sum  of  money  as  will  be  his  just  proportion,  in  reference  to 
such  addition  so  received  by  him.  And  that  the  Chancellor  do, 
from  time  to  time,  pass  all  the  necessary  orders,  directions  and 
decree):  for  carrying  this  decree  into  execution. 


JOHNSOW,  J.  dissented. 


Decree  reverted,  die. 


COURT  OF  APPEALS,  {E.  8.)  JUNE  TERM,  1823. 
Wbight  m.  Fbeemam. 

Where  n  right  of  way  was  granted  hj  the  County  Court  under  the  Act  of 
1785.  ch.  4B.  the  common  law  interposed  and  guarded  the  enjoyment  of 
this  privilege,  in  the  same  manner  and  to  the  same  extent  that  it  was 
wont  t«  protect  a  right  of  way  acquired  in  any  of  the  three  modes 
known  to  the  common  law;  and  an  action  on  the  case  will  lie  for  ob- 
structing such  right  of  way. 

The  penalty  inflicted  by  the  Act  of  1785,  ch.  49,  cannot  be  recovered  by  the 
party  Laving  a  right  of  way.  The  disturbance  of  the  nay  for  which 
the  penalty  is  inflicted  is  an  offence  against  the  State. 

An  interest  in  a  private  way  was  known  to  the  common  law,  and  a  new 
legistative  mode  of  acquiring  such  right  is  not  the  creation  of  a  new 
right,  but  only  an  additional  means  by  which  the  right  may  be  ac- 
quired. (((| 

(al  Cited  in  Scott  vs.  Leary,  84  Md.  3B6,  where  the  Court  said:  "It  is  a 
welt  settled  and  familiar  rule  of  law  that  where  aneio  ufadife  prescribes  a 
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More  than  20  years  adverse  possession  and  exclusive  use  of  the  lands  over 
which  a  party  claims  a  right  of  way,  cannot  he  a  har  to  an  action  by 
him  for  obstructing  such  right  of  way.  (a) 

Whether  or  not  such  adversary  possession  would  have  been  a  sufficient 
ground  on  which  the  Court  might  instruct  the  jury  to  presume  a  release 
from  the  parties  interested  in  the  road,  to  the  defendant  ?    Quere, 

A  right  of  private  way,  whether  acquired  under  the  principles  of  the  com- 
mon law  or  statutory  provisions,  can  be  extinguished  by  a  release 
executed  by  the  parties  interested  in  the  right  of  way,  to  the  owner  of 
the  soil. 

An  adversary  user  of  a  private  way  for  20  years,  is  a  sufficient  ground  for 
the  jury  to  presume  a  grant  of  such  way;  and  if  so,  it  must  follow  that 
the  non-user  of  the  right  for  25  years,  authorizes  the  presumption  of 
its  release,  (b) 

An  action  on  the  case  may  be  maintained  for  obstructions  made  on  the  road 
by  the  defendant,  after  the  time  at  which  the  title  of  the  plaintiff  for 
the  road  became  vested,  although  the  plaintiff  had  not  removed  the 
obstructions  which  existed  at  the  time  he  acquired  his  interest. 

An  agreement  by  parol  ccmnot  operate  to  extinguish  an  old  right  of  way, 
or  to  create  a  new  one — it  simply  amounts  to  a  license,  and  as  such  may 
be  revoked  by  either  party,  (c) 

Appeal  from  Kent  County  Court.  The  plaintiff  below,  (now 
appellee,)  brought  an  action  on  the  case  against  the  •  defend-  ^^^ 
ant  below,  (now  appellant,)  for  obstructing  a  right  of  way,  468 


particular  remedy  none  can  be  taken  but  that  given  by  the  Act;  but  where 
a  right  exists  independent  of  the  statute,  or  where  a  party  has  a  remedy  at 
common  law  for  a  wrong,  and  a  statute  be  passed  giving  a  further  remedy 
without  an  express  or  implied  negation  of  the  common  law  remedy,  both 
remedies  remain,  and  that  which  is  given  by  the  statute  is  merely  cumula- 
tive." 

(a)  Cited  in  Oliver  vs.  Hook,  47  Md.  811,  where  the  Court  said  that  in 
order  to  establish  the  right  to  a  way  by  user,  the  evidence  should  show  that 
the  use  and  enjoyment  of  the  way  had  been  continuous  and  uninterrupted 
for  at  least  20  years  before  the  obstruction  complained  of;  and  that  such 
user  was  adverse,  that  is  under  claim  of  right,  with  the  knowledge  and 
acquiescence  of  the  owner  of  the  land:  and  the  burden  of  proof  is  on  the 
party  claiming  the  easement. 

(5)  Affirmed  in  Browne  vs.  Trustees,  87  Md.  119.  Cited  in  Cherry  vs.  Stein, 
11  Md.  21,  where  it  was  held  that  the  modern  English  rule  of  law  sustaining 
the  right  to  ancient  lights  and  windows,  based  upon  20  years  user  of  them, 
is  not  applicable  in  this  State.  In  SappYs.  R.  R.  Co.  51  Md.  115,  it  was 
held  that  a  railroad  corporation  has  no  i)ower  to  grant  an  easement  of  a 
footway  for  persons  to  walk  along,  or  by  the  side  of  their  tracks,  and  that 
there  can  be  no  prescriptive  right  to  such  an  easement.  In  Vogler  vs.  Oeiss, 
51  Md.  407,  it  was  held  that  a  party  entitled  to  a  right  of  way,  or  other 
easement  in  the  land  of  another,  may  abandon  and  extinguish  such  right 
by  acts  m  pais,  and  without  deed  or  other  writing.  A  cesser  of  the  use 
coupled  with  any  act  clearly  indicative  of  an  intention  to  abandon  the  right 
would  have  the  same  effect  as  an  express  release  of  the  easement,  without 
any  reference  whatever  to  time. 

(c)  Cited  in  Pue  vs.  Pue,  4  Md.  Ch.  387. 
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&c.  The  declaration  stnted,  "that  whereas  the  jiIaiDtifi',  before  aud 
at  the  time  of  the  committing  of  the  grievance  by  the  delieDdant  as 
hereiuafter  mentioned,  wa^,  and  from  thence  hitherto  hath  been, 
and  still  is,  lawfully  possessed  of  a  ceiiain  farm  and  plantation, 
with  the  appurtenances  thereto  belonging,  eituate,  lying  and  being, 
in  the  connty  aforesaid,  and  by  reason  thereof  the  plaintiff,  during 
all  the  time  aforesaid,  ought  to  have  had,  and  still  of  right  ought  to 
have,  a  certain  way  from  and  out  of  the  uaid  farm  and  plantation 
unto,  into,  through  and  over,  a  certain  close  in  the  said  connty,  and 
from  and  out  of  the  same  unto  and  into  a  public  road  or  highway  in 
the  county  aforesaid,  and  m  back  again  from  the  »aid  public  road  or 
highway  unto,  into,  through  and  over,  the  said  close,  and  from  and 
out  of  the  same  unto  and  into  the  said  farm  and  plantation  of  the 
plaintiff,  to  go,  return,  pass  and  repass,  with  his  servants,  horses, 
carta,  wagons  and  caiTiagea,  to  places  of  public  worship,  to  mills, 
market-towns,  public  ferries,  and  Court-houses,  every  year,  and  at 
all  times  of  the  year,  at  his  and  their  free  will  and  pleasure;  yet  the 
defendant,  well  knowing  the  premises,  but  wrongfully  and  unjustly 
contriving  and  intending  to  injure  the  plaintiff  in  this  behalf,  and 
to  deprive  him  of  the  use  and  benefit  of  his  said  way,  whilst  the 
plaintiff  was  so  possessed  of  his  said  farm  and  plantation,  with  the 
appurtenances  aforesaid,  to  wit,  ou,  &c.  and  on  divers  other  days 
and  times  between  that  day  and  the  day  of  issuing  forth  the  original 
writ  in  this  cause,  at  Kent  County  aforesaid,  placed  and  erected, 
and  caused  and  procured  to  be  placed  and  ereuted,  divers  large 
quantities  of  boards,  planks,  wood  and  earth,  in  and  across  the  said 
way,  and  put  and  placed,  and  caused  and  procured  to  be  put  and 
placed,  divers  other  large  quantities  of  wood,  timber  and  earth,  in 
the  said  way,  and  kept  and  continued  the  said  boards,  planks,  wood 
and  earth,  so  placed  and  erected  in  and  across  the  said  way  as  afore- 
said, and  also  the  said  other  wood,  timber  and  earth,  in  the  same 
way  as  aforesaid,  for  a  large  space  of  time,  to  wit,  &c.  hitherto  and 
tberehy,  during  all  the  time  aforesaid,  the  said  way  was  and  still  is 
greatly  obstructed  and  stopped  up,  and  the  [ilaiutiff,  by  means 
thereof,  could  not,  during  all  the  time  aforesaid,  or  any  part  thereof, 
nor  can  he  now,  have  or  enjoy  his  said  way  as  he  of  right  ought  to 
have  done,  and  otherwise  might  •  and  would  have  done;  and 
'*'*"  hath  been,  and  still  is,  by  means  of  the  premises,  deprived  of 
the  use,  benefit  and  advantage  thereof,  to  wit,  at  the  connty  afore- 
said; wherefore  the  plaintiff  saith  be  is  injured,  and  hath  damage 
to  the  valne  of  five  thousand  dollars  cnrrrent  money,  and  therefore 
he  brings  suit,  &c."  Ihe  defendant  pleaded  not  guilty,  and  issue 
was  joined. 

1.  At  the  trial,  the  plaintiff,  to  prove  his  right  of  way,  laid  in  the 
declaration,  offered  in  evidence  a  copy  of  a  record  of  a  judgment  of 
the  late  General  Court,  on  an  appeal  from  Kent  County  Court  be- 
tween George  Wilson,  James  Woodland  and  Isaac  Freeman,  appel- 
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lants,  and  Edward  Wright,  appellee,  on  the  petition  of  Wilson,  and 
others,  to  the  said  Court,  stating,  that  tor  a  considerable  series  of  years 
past  they  had  freely  and  uninterruptedly,  out,  from,  and  into  their 
farms,  a  road  for  their  conveniency  to  mill  and  market,  which  said  road 
Edward  Wright,  the  holder  of  the  lands  next  adjoining  to  the  post 
road,  claimed  a  right  of  stoppage.  They  prayed  that  a  road  might 
be  laid  out,  &c.  The  County  Court,  after  having  caused  a  road  to 
laid  out  by  the  surveyor,  and  the  testimony  of  witnesses  to  be  taken 
and  returned,  adjudged  that  the  road,  should  run  in  a  particular 
direction,  and  awarded  damages  on  account  of  the  said  road  to 
Wright,  &c.  From  which  decision  Wright  appealed  to  the  General 
Court,  whei-e  the  judgment  was  affirmed,  with  additional  damages 
to  Wright,  at  April  Term,  1792.  To  the  reading  of  which  record  the 
defendant  objected;  But  the  Court,  [Purnell.  and  Worbell,  A.  J.] 
overruled  the  objection,  and  permitted  the  same  to  be  read  to  the 
jury.    The  defendant  excepted. 

2.  The  plaintiff  then  proved  the  payment  of  the  damages  adjudged 
in  the  County  and  General  Courts  to  the  defendant,  by  the  peti- 
tioners in  the  record  mentioned.  He  also  proved  that  he  is  one  of 
the  grandchildren  of  Isaac  Freeman,  one  of  the  petitioners  men- 
tioned in  the  said  record,  and  resided  at  the  time  this  action  was 
brought  on  the  plantation  on  which  said  Freeman  his  grandfather, 
lived  at  the  time  the  said  judgment  was  rendered.  He  then  proved, 
that  in  1790  he  was  on  the  land  of  the  defendant,  and  saw  B.  Wickes, 
late  surveyor  of  Kent  County,  run  the  lines  and  measure  the  dis- 
tance of  a  road  over  the  land  of  the  defendant,  as  far  as  his  bank, 
bnt  not  to  the  main  road,  and  that  the  said  road  was  never  opened 
or  used,  nor  the  •  fences  across  the  said  way  ever  removed  to  Miy^ 
the  present  time;  but  that  the  petitioners,  and  those  claim-  ^'^ 
ing  under  them,  had  always,  until  the  year  1816,  used  a  road  which 
was  open  and  used  in  1790,  and  still  is  open  and  used,  by  the  defend- 
ant's house,  and  through  another  part  of  his  farm.  The  defendant 
then  proved,  that  the  loeus  in  quoj  or  land  over  which  the  plaintiff 
now  claims  a  right  of  way  under  the  said  judgment  of  the  General 
Goart,  has  been  in  the  enclosed  possession  of  the  defendant  from  the 
year  1790  to  the  present  time,  and  that  the  defendant  has  used  and 
cultivated  the  same  from  the  year  1790  to  the  present  time;  and 
that  the  plaintiff,  or  those  under  whom  he  claims,  have  never  used 
or  exercised  any  right  of  way  over  the  same.  The  plaintiff'  then 
proved  by  a  witness,  that  in  a  conversation  with  the  defendant 
about  January  twelve  months,  the  defendant  had  said  to  the  wit- 
ness, that  the  petitioners,  or  those  under  whom  the  plaintiff'  now 
claims,  had  agreed  in  the  year  1792,  to  take  the  road  by  the  defend- 
ant's house  in  lieu  of  the  road  granted  by  the  judgment  of  the 
General  Court.  The  plaintiff  then  proved  by  a  witness,  that  in  a 
conversation  in  1816  with  the  defendant,  he  said  that  the  witness 
might  ride  the  road  by  the  defendant's  house,  but  that  if  the  plain- 
25  5  H.  &  J. 
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tiff  ever  rode  ovei'  that  road,  he  would  sue  him.  Also  by  anotheT 
wituess,  that  in  1805,  when  lie  wan  riding  tbe  road  by  the  detend- 
ant'a  house,  he  I'orbid  him  to  ride  the  said  mad;  aud  upon  cross- 
esaininatidQ  tbe  witness  stated  that  the  defendant  and  himself  had 
had  a  difierenee  or  disagreement  belbre  that  time,  and  that  the 
witness  did  not  tell  tbe  defendant  where  he  was  going  when  the 
del'endiiut  tbrbid  him  to  ride  tbe  said  road.  The  delendant  then 
prayed  the  Oonrt  to  instruct  tbe  jury,  that  if  tbey  should  believe 
tbe  defendant  held  the  locus  in  quo,  or  land  over  which  the  plain- 
tiff now  claims  a  right  of  way,  in  his  the  defendant's  possession, 
and  has  exercised  an  exclusive  right  over  tbe  same  lor  more  than 
twenty  years  before  the  institution  of  this  suit,  they  must  find  a 
verdict  (or  the  defendant.  Which  instruction  the  Court  refused  to 
give,  bnt  did  instruct  the  jury,  that  more  than  twenty  years  adverse 
possession  and  exclusive  use  of  the  land  by  the  defendant,  over 
which  tbe  plaintiff  claims  a  right  of  way,  could  not  be  a  b^r  to  Ibis 
action.    The  defendant  excepted. 

3.  Tbe  defendant  then  prayed  the  Court  to  instruct  tlie  jury,  that 

if  they  should  believe  the  road  granted  by  the  "judgment  of 
"*' *  tbe  General  Court  has  not  been  used  by  the  parties,  nor  thoee 
who  claim  under  them,  for  more  than  twenty-five  years  belbre  the 
institution  of  this  action,  but  that  the  said  parties  to  the  said  jadg- 
ment,  or  those  claiming  under  them,  have  used  another  way  throngh 
the  land  of  tbe  defendant,  by  tbe  defendant's  house,  instead  of  tbe 
road  granted  by  the  General  Court,  that  the  jury  may  presume  a  re- 
lease to  tbe  defendant  of  the  road  granted  by  tbe  said  judgment. 
But  the  Court  refused  to  give  the  said  instruction.  The  defendant 
excepted. 

4.  The  plaintiff'  then  proved  by  a  witness,  that  on  the  22d  of  No- 
vember, 1792,  he  was  at  the  defendant's  house,  in  company  with  the 
defendant  and  tbe  petitioners,  when  tbe  i>etitioDer8  paid  the  defend- 
ant the  damages  adjudged  to  him  by  the  County  and  General  Courts ; 
that  at  that  time  the  petitioners  talked  of  opening  tbe  road,  and  the 
defendant  said  if  tbey  would  lay  it  down,  and  the  distances  would 
reach  the  main  road,  he  wonid  open  the  road  forthem ;  that  in  1793 
a  road  was  open  from  tbe  division  teuee  between  the  defendant  and 
Isaac  Freeman,  (one  of  the  petitioners,)  for  about  one-third  of  the 
distance  across  the  defendant's  land,  which  then  turned  and  run  by 
tbe  defendant's  bouse ;  the  first  part  of  which  roa^l  was  on  the  ground 
where  S.  Wickes  actually  run  the  road  for  the  [letitioners  in  the  year 
1790 ;  which  said  first  part  of  the  road  remained  open  until  the  year 
1795,  when  tbe  witness  left  tbe  neighborhood.  The  plaintiff'  then 
proved  by  S.  !S.  another  witness,  that  the  plaintiff  and  himself,  two 
or  three  years  since,  rode  over  tbe  land  of  the  defendant,  and  pulled 
down  his  fences,  where  tbe  witness  afterwards  saw  J.  S.  show  J,  W. 
tbe  present  surveyor,  as  the  gronnd  over  which  S.  Wickes,  late  sur- 
veyor, run  the  road  for  the  petitioners  in  the  year  1790,  which  fences 
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after  that  time,  were  put  up,  and  the  ground  over  which  the  witness 
and  the  plaintiff  rode,  was  cultivated  by  the  defendant,  and  that  the 
defendant's  stack  yard  is  now  on  a  part  of  the  same  ground.  The 
defendant  then  proved  by  the  surveyor  of  Kent  County,  that  in  Feb- 
mary,  1818,  he  was  making  locations  for  the  present  plaintiff  at  his 
request,  and  in  his  presence,  in  an  action  then  depending  between 
the  present  defendant  and  plaintiff*,  when  he,  the  witness,  was  shown 
the  ground  over  which  the  plaintiff'  and  S.  S.  rode  and  pulled  down 
the  fences  of  the  defendant,  which  ground  •  was  also  shown  M^^gp 
to  him  as  the  ground  over  which  S.  Wickes  run  the  road  for  ^  ■ -^ 
the  petitioners  in  the  year  1790;  that  at  the  same  time  the  plaintiff' 
said  the  ground  over  which  he  and  8.  S.  rede  was  the  road  he  had  a 
right  to  ride,  because  it  was  the  original  location  of  the  load  made 
iD  1790,  but  that  the  certificate  of  S.  Wickes  in  the  year  1790,  was 
different;  and  that  he  the  witness,  at  the  request  of  the  plaintiff, 
did  ran  the  lines  of  ground  over  which  the  plaintiff  and  S.  S.  rode, 
and  also  the  lines  of  the  road  agreeably  to  what  the  plaintiff*  said 
was  the  road  as  described  in  the  surveyor's  certificate  mentioned  or 
<x>ntained  in  the  record  of  the  judgment  of  the  General  Court,  and 
foand  them  variant  about  two  degrees  or  more,  as  far  as  the  said 
lines  run  through  the  lands  of  the  defendant.  And  the  said  witness 
abo  proved,  that  no  part  of  the  road  leading  from  the  main  road  by 
the  defendant's  house  to  the  lands  of  the  plaintiff,  in  the  year  1818, 
was  near  the  ground  shown  to  him  as  the  ground  over  which  the 
plaintiff  and  S.  S.  rode,  or  the  ground  over  which  he  mn  the  lines  by 
the  direction  of  the  plaintiff  as  the  lines  of  the  road  according  to 
the  surveyor's  certificate  in  the  record  of  the  judgment  of  the 
General  Court.  The  said  witness  also  proved,  that  the  fences  which 
the  plaintiff  and  S.  S.  pulled  down,  were  afterwards  put  up,  and  the 
ground  ploughed,  over  which  the  plaintiff  and  S.  8.  rode;  and  also 
the  ground  over  which  he  run  the  lines  of  the  road,  according  to  the 
surveyor's  certificate  as  aforesaid.  The  defendant  then  prayed  the 
Court  to  instruct  the  jury,  that  if  they  should  believe  the  road, 
granted  to  the  petitioners  by  the  jud^rmeut  of  the  General  Court, 
was  never  made  by  the  petitioners,  or  those  claiming  under  them,  by 
removiug  the  fences  and  other  obstructions  from  across  the  said  road, 
that  the  plaintiff  cannot  support  this  action.  Which  instruction  the 
Court  refused  to  give,  but  did  instruct  the  jury,  that  the  plaintiff 
could  support  the  present  action,  though  the  petitioners,  or  those 
claiming  under  them,  had  never  opened  the  road  granted  to  them, 
hy  removing  the  fences,  or  other  obstructions,  from  the  same,  and 
had  never  used  the  same  as  a  road.    The  defendant  excepted. 

5.  The  defendant  then  proved  by  a  witness,  that  in  1807,  in  a  con- 
versation with  Isaac  Freeman,  (the  father  of  the  plaintiff',  and  son 
of  Isaac  Freeman,  one  of  the  petitioners  named  in  the  before  men- 
tioned record,)  held  in  the  •  Court-house,  about  a  presentment  m^^ 
against  W.  Woodland  for  an  assault  and  battery  committed  ^  •  •• 
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ijii  the  dele ud ant  in  this  cause,  the  said  Freeman  said,  that  Wood- 
land, (who  was  a  brother  of  James  Woodland,  one  oi'  the  ]>etitioner8,) 
ought  not  to  have  been  prieneuted,  becaune  be  bad  aright  t<t  ride  the 
road  by  the  delendant's  house;  that  the  said  Freeman  also  said,  the 
I)etitioners  had  had  mueb  trouble  abont  the  road  granted  to  them  by 
the  judgment  of  the  General  Court,  and  had  agreed,  at  the  instance  el' 
the  defendant  in  this  cause,  to  take  the  road  by  the  defendaut's  house 
in  lieu  of  the  road  granted  to  them  by  the  judgment  of  the  General 
Oourt.  The  defendant  also  jiroved  by  iinother  witness,  that  in  a  con- 
veraation  held  at  the  house  of  the  witness,  between  him  and  James 
Woodland,  (one  of  the  petitioners,)  the  said  Woodland  said  he  had 
I'limished  three  pair  of  gate  [>osts  to  be  put  on  the  road  leading  by 
ttie  defendant's  house,  which  were  put  on  the  said  road.  The  wit- 
ness also  proved,  that  the  road  leading  from  the  main  road  by  the 
defendant's  house  to  the  lauds  of  the  plaintiff,  runs  as  it  did  upwards 
of  twenty  years  ago.  The  defendant  also  proved,  by  another  wit 
iiess,  that  the  road  now  leading  by  the  defendant's  house  to  the  lands 
of  the  plaiutiS',  hiis  been  in  use  for  upwards  of  twenty  years,  and 
that  the  witness  has  not  durlug  that  time  kuowa  any  other  road  to  be 
iised  through  the  lands  of  the  defendant  to  the  lands  of  the  plaintiff. 
The  defendant  then  praye<l  the  Court  to  instruct  the  jury,  that  if 
they  believe  it  was  agreed  by  and  between  the  defendant  in  this 
cause,  and  the  petitioners  named  in  the  record  of  the  judgment  of 
the  General  Court,  that  the  defendant  should  have  the  exclusive  use 
and  possession  of  the  land  over  which  the  road  granted  to  the 
said  jjetitioners  by  the  said  judgment  run,  and  that  the  petttionen 
instead  or  in  lieu  of  the  said  road  should  have  and  use  another  road 
through  the  lauds  ot  the  defendant  by  his  house,  that  the  plaintiff 
iranuot  support  this  actiou,  unless  he  can  prove  a  legal  revocation  of 
the  said  agreement.  Which  instruction  the  Court  gave.  The  de- 
fendant then  proved,  by  another  witness,  that  there  are  now  living 
six  or  seven  lieira  of  each  of  the  i>etitiouers,  Wilson,  Woodland  and 
li'reeman.  He  then  prayed  the  Court  to  instruct  the  jury,  that  the 
[jlaintiff  of  himself  could  not  revoke  the  agreement  made  between 
the  defendant,  and  the  petitiouers  named  in  the  record  of  the  Gene- 
»  a  ral  Court.  Which  instruction  •  the  Court,  [Woebbll,  A.  J.] 
■**'*  refused  to  give,  but  instructed  the  jury,  that  either  the  plain- 
tiff, so  far  as  he  is  interested,  or  the  detiendant,  could  revoke  the  said 
iigreement,  if  they  lielieved  it  was  by  parol  only.  The  defendant 
excepted.  Verdict  and  judgment  for  the  plaintiff,  and  the  defend- 
ant appealed  to  this  Court. 

The  cause  was  argued  at  June  Term,  1821,  hetbre  Buoua^an, 
.lOHNsoN,  Martin,  and  Dobsey,  JJ.  by  IHlgkman  and  Eccletion, 
for  the  ap[>ellant,  and  Carmichael  and  Chambers,  for  the  ap)>ellee. 
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Dorset,  J.  delivered  the  opinion  of  the  Court.  This  case  comes 
before  the  Court  on  bills  of  exceptions  taken  to  the  opinions  of  the 
Ooanty  Court,  pronounced  in  the  trial  of  an  action  on  the  case 
broQght  in  Kent  County  Court  by  Freeman,  the  appellee,  against 
Wright,  the  appellant,  for  obstructing  a  private  right  of  way,  which 
the  plaintiff  claimed  over  the  lands  of  the  defendant.  The  plaintilf, 
to  establish  his  right  of  way  over  the  lands  of  the  defendant,  offered 
io  evidence  the  reex)rd  of  the  proceedings  of  Kent  County  Court, 
and  afterwards  affirmed  in  the  General  Court,  duly  authenticated, 
by  which  it  appears,  that  upon  the  petition  of  Woodland,  Freeman 
and  Wilson,  the  Court  granted  to  them,  pursuant  to  the  provisions 
of  the  Act  of  Assembly,  entitled,  ^' An  Act  to  declare  and  ascertain 
the  right  of  citizens  of  this  State  to  private  roads  or  ways,"  passed 
in  the  year  1785,  ch.  49,  a  right  of  way  over  the  lands  of  the  defend- 
ant. The  defendant  objected  to  this  record  being  read  in  evidence 
to  the  jury,  but  the  Court  permitted  it  to  be  read,  and  the  defendant 
excepted.  In  support  of  this  exception,  it  has  been  urged  by  the 
appellant's  counsel,  that  as  the  Act  provides  that  it  shall  not  be  law- 
ful for  any  person  to  stop  up  or  change,  or  in  any  manner  obstruct 
«ach  private  road  or  way,  under  the  penalty  of  five  pounds  current 
money  for  every  such  offence,  an  action  on  the  case  cannot  be  main- 
tained for  the  alleged  disturbance,  but  that  the  penalty  inflicted  by 
the  Act  must  be  sought  to  be  recovered,  and  that  therefore  a  grnnt 
of  a  private  road  by  the  County  Court  was  inadmissible  evidence 
ander  the  pleadings  in  this  cause.  At  common  law,  a  private  right 
of  way  over  the  lands  of  another,  might  be  claimed  by  prescription, 
grant  or  necessity,  and  the  *  disturbance  of  this  easement  or  ^^^ 
servitude- could  only  be  redressed  in  damages  by  an  action  on  ^*  ^ 
the  case.  The  party  claiming  this  incorporeal  hereditament  could 
not  bring  an  action  of  trespass  vi  et  armis^  for  any  interruption  or 
disturbance  of  it,  because  he  had  no  estate  or  interest  in  the  soil, 
bot  only  the  right  of  passing  over  it.  Now  the  proposition  is  most 
trae,  that  wherever  the  law  gives  a  right,  it  also  gives  a  remedy  for 
the  violation  of  such  right;  and  it  would  seem,  that  the  moment  the 
petitioners,  or  those  who  represent  them,  acquired  the  right  of  way 
over  the  lands  of  the  delendant,  emanating  from  the  judgment  of  Kent 
County  Court,  the  common  law  interposed,  and  guarded  the  enjoy- 
ment of  this  privilege,  in  the  same  manner,  and  to  the  same  extent, 
that  it  was  wont  to  protect  a  right  of  way  acquired  in  any  of  the 
three  modes  known  to  the  common  law.  The  penalty  inflicted  by 
the  statute  could  not  be  recovered  by  the  parties  having  a  right  of 
way,  as  the  Act  does  not  enable  them  to  sue  for  it.  It  is  not  given 
as  a  compensation  to  the  parties  aggrieved.  The  disturbance  of  the 
way,  for  which  the  penalty  is  inflicted,  is  emphatically  styled  an 
offence.  An  offence  against  whom  t  Against  the  State  in  its  aggre- 
gate capacity.  But  even  supposing  that  the  parties  injured  would 
l)e  entitled  to  sue  for  the  penalty,  still  the  common  law  remedy  would 
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on  the  deteudftDt  in  this  cnuse,  the  said  Freeman  said,  that  Wood- 
laud,  (who  vrm  a  brotberoC  James  Woodland,  one  of  the  ])etiti<mera,) 
ought  not  to  liave  been  pre^uted,  because  he  had  aright  to  ride  the 
road  by  the  defendant's  house ;  that  the  said  Fi'eeman  also  said,  the 
petitioners  had  ha<l  much  trouble  about  the  road  granted  to  them  by 
the  judguient  of  the  Geueriil  Court,  and  had  agreed,  at  the  instance  of 
the  delendaut  in  this  cause,  to  take  the  road  by  the  del'endaut's  house 
in  lieu  of  the  I'oad  granted  to  them  by  the  judgment  of  the  General 
Court.  The  defendant  also  proved  by  another  witness,  that  in  a  con- 
versation held  at  the  house  of  the  witness,  between  him  and  James 
Woodland,  (one  of  the  petitioners,}  the  said  Woodland  said  he  had 
furnisbeil  three  pair  of  gate  |iosts  to  be  put  on  the  road  leailing  by 
the  detendant's  house,  which  were  pot  on  the  said  road.  The  wit- 
ness also  proved,  that  the  road  leading  from  the  main  road  by  the 
defendant's  house  to  the  lands  of  the  plaintiff,  runs  as  it  did  upwardn 
of  twenty  years  ago.  The  defendant  also  proved,  by  another  wit- 
ness, that  the  road  now  leading  by  the  defendant's  house  to  the  lands 
of  the  plaintiff,  has  been  in  use  for  upwards  of  twenty  years,  and 
■  that  the  witness  has  sot  during  thnt  time  known  any  other  road  to  be 
used  through  the  lauds  of  the  defendant  to  the  lands  of  the  plaiDtiff. 
The  defendant  then  prayed  the  Cotu-t  to  instruct  the  jury,  that  if 
they  believe  it  was  agreed  by  and  between  the  defendant  in  this 
cause,  anil  the  petitioners  named  in  the  record  of  the  judgment  of 
the  General  Court,  that  the  defendant  should  have  the  exclusive  use 
and  possession  of  the  land  over  which  the  road  granted  to  the 
said  petitioners  by  the  said  judgment  run,  and  that  the  petitioners 
instead  or  in  lieu  of  the  said  road  should  have  and  use  another  road 
through  the  lauds  ol  the  defendant  by  bis  house,  that  the  plaintiff 
cannot  support  this  actiou,  unless  he  can  prove  a  legal  revocation  of 
the  said  agreement.  Which  instnictiou  the  Court  gave.  The  de- 
fendant then  proved,  by  another  witness,  that  there  are  now  living 
six  or  seven  lieirs  of  each  of  the  petitioners,  Wilson,  Woodland  and 
Freeman.  He  then  prayed  the  Court  to  instruct  the  jury,  that  the 
plaintiff  of  himself  could  not  revoke  the  agreement  made  between 
thedefeudant,  and  the  petitioners  named  in  the  record  of  the  Gene- 
_,  ral  Court.  Which  instruction  •  the  Court,  [Wobhell,  A.  ,I.J 
^'^  refused  to  give,  but  instructed  the  jury,  that  either  the  plain- 
tiff, so  far  as  he  is  interested,  or  the  det^ndant,  eonhl  revoke  the  said 
agreement,  if  they  believed  it  was  by  parol  only.  The  defendant 
excepted.  Verdict  and  judgment  for  the  plaintiff,  and  the  defend- 
ant appealed  to  this  Gonrt. 

The  cause  was  argued  at  June  Term,  1821,  liefore  Buchanan, 
.lOHNsoN,  Mastin,  and  Doki^ey,  JJ.  by  Tilghman  and  Ecclfatotty 
for  the  appellant,  and  Carmicliael  and  Chambers,  for  the  appellee. 
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DoBSEY,  J.  delivered  the  opinion  of  the  Court.    This  case  comes 
before  the  Court  on  bills  of  exceptions  taken  to  the  opinions  of  the 
County  Court,  pronounced  in  the  trial  of  an  action  on  the  case 
brought  in  Kent  County  Court  by  Freeman,  the  appellee,  against 
Wright,  the  appellant,  for  obstructing  a  private  right  of  way,  which 
the  plaintiff  claimed  over  the  lands  of  the  defendant.    The  plaintiff, 
to  establish  his  right  of  way  over  the  lands  of  the  defendant,  offered 
in  evidence  the  record  of  the  proceedings  of  Kent  County  Court, 
and  afterwards  affirmed  in  the  General  Court,  duly  authenticated, 
by  which  it  appears,  that  upon  the  petition  of  Woodland,  Freeman 
and  Wilson,  the  Court  granted  to  them,  pursuant  to  the  provisions 
of  the  Act  of  Assembly,  entitled,  <<  An  Act  to  declare  and  ascertain 
the  right  of  citizens  of  this  Stato  to  private  roads  or  ways,"  passed 
in  the  year  1785,  ch.  49,  a  right  of  way  over  the  lands  of  the  defend- 
ant.   The  defendant  objected  to  this  record  being  read  in  evidence 
to  the  jury,  but  the  Court  permitted  it  to  be  read,  and  the  defendant 
excepted.    In  support  of  this  exception,  it  has  been  urged  by  the 
appellant's  counsel,  that  as  the  Act  provides  that  it  shall  not  be  law- 
ful for  any  person  to  stop  up  or  change,  or  in  any  manner  obstruct 
such  private  road  or  way,  under  the  penalty  of  five  pounds  current 
money  for  every  such  offence,  an  action  on  the  case  cannot  be  main- 
tained for  the  alleged  disturbance,  but  that  the  i)enalty  inflicted  by 
the  Act  must  be  sought  to  be  recovered,  and  that  therefore  a  grnnt 
of  a  private  road  by  the  County  Court  was  inadmissible  evidence 
under  the  pleadings  in  this  cause.    At  common  law,  a  private  right 
of  way  over  the  lands  of  another,  might  be  claimed  by  prescription, 
grant  or  necessity,  and  the  *  disturbance  of  this  easement  or  ^,^. 
servitude  could  only  be  redressed  in  damages  by  an  action  on  "*  •  ^ 
the  case.    The  party  claiming  this  incorporeal  hereditament  could 
not  bring  an  action  of  trespass  vi  et  armis^  for  any  interruption  or 
disturbance  of  it,  because  he  had  no  estate  or  interest  in  the  soil, 
but  only  the  right  of  passing  over  it.    Now  the  proposition  is  most 
true,  that  wherever  the  law  gives  a  right,  it  also  gives  a  remedy  for 
the  violation  of  such  right ;  and  it  would  seem,  that  the  moment  the 
petitioners,  or  those  who  represent  them,  acquired  the  right  of  way 
over  the  lands  of  the  defendant,  emanating  from  the  j  udgment  of  Kent 
County  Court,  the  common  law  interposed,  and  guarded  the  enjoy- 
ment of  this  privilege,  in  the  same  manner,  and  to  the  same  extent, 
that  it  was  wont  to  protect  a  right  of  way  acquired  in  any  of  the 
three  modes  known  to  the  common  law.    The  penalty  inflicted  by 
the  statute  could  not  be  recovered  by  the  parties  having  a  right  of 
way,  as  the  Act  does  not  enable  them  to  sue  for  it.    It  is  not  given 
as  a  compensation  to  the  parties  aggrieved.    The  disturbance  of  the 
way,  for  which  the  penalty  is  inflicted,  is  emphatically  styled  an 
offence.    An  offence  against  whom  f    Against  the  State  in  its  aggre- 
gate capacity.    But  even  supposing  that  the  parties  injured  would 
be  entitled  to  sue  for  the  penalty,  still  the  common  law  remedy  would 
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attach  on  every  interruption  or  disturbauise  of  the  right  of  w^y. 
An  interest  in  a  private  way  was  known  to  the  common  law,  and  a 
new  legislative  mode  of  acquiring  such  right  is  not  the  creation  of  a 
new  right,  but  only  an  additional  means  by  which  the  same  right  may 
be  acquired.  In  this  view  of  the  case,  then,  the  penalty  given  by 
the  statute  can  only  be  considered  as  a  cumulative  remedy. 

In  the  second  bUl  of  exceptions,  the  defendant's  counsel  prayed 
the  opinion  of  the  Court,  and  their  direction  to  the  jury,  that  if  tliey 
should  believe  that  the  defendant  held  the  (ocvg  in  quo,  or  the  land 
over  which  the  plaintiff  now  claims  a  right  of  way,  in  his  the  de- 
fendant's iMJssession,  and  has  exercised  an  exclusive  right  to  the 
same  for  more  than  twenty  years  before  the  institution  of  this  suit, 
they  must  find  a  verdict  for  the  defendant ;  which  instruction  the 
Court  refused  to  give,  but  did  instruct  the  jury,  that  more  than 
twenty  years  adverse  possession,  aud  exclusive  use  of  the  lands  over 
which  the  plaintiff  claims  a  right  of  way,  could  not  be  a  bar  to  this 
action.  Towhichthedet'cndant*excepted.  This  Court  thinks 
^*"  that  there  is  no  error  in  this  opinion.  The  adversary  posses- 
sion of  the  land  by  Wrifibt,  over  which  the  road  was  laid  out,  has 
been  relied  on  by  the  defendant's  counsel  as  a  complete  bar  to  the 
plaintiff's  rights  of  recovery.  It  is  presumed  that  by  this  adversary" 
{lossession  is  meant  the  occupation  of  the  land  exclusive  of  and  in 
opposition  to  the  enjoyment  of  the  way  by  those  who  had  acquired 
the  right  of  using  it.  Can  such  a  possession  be  set  up  as  a  positive 
bar  to  an  action  brought  to  i-ecover  damages  ibr  the  tlisturbance  of 
the  right  of  way  1  There  is  do  statute  declaring  that  such  a  posses- 
siou  shall  amount  to  a  bar.  The  case  does  not,  unquestionably,  fall 
within  the  provision  of  the  Statute  of  James  I,  which  declares,  that 
no  person  that  has  any  right  or  title  of  entry  shall  ent«r  but  within 
twenty  years  next  alter  his  right  or  title  shall  accrue.  This  statute 
applies  to  lands  only,  and  not  to  incorporeal  hereditaments.  The 
Statute  of  Limitation  operates  as  a  positive  bar  in  those  cases,  where 
it  applies,  but  in  all  other  cases,  if  the  length  of  time  is  relied  on,  it 
must  be  submitted  to  the  jury  as  the  foundation  of  presumption. 
Thus  in  England  there  is  no  Statute  of  Limitation  that  bars  an 
action  on  a  bond,  but  there  is  a  time  when  the  jury  may  presume  the 
debt  to  have  been  discharged,  as  where  no  part  of  the  interest  has 
been  paid  within  twenty  years  next  after  the  same  was  demandable. 
See  Coinper,  102,  214.  Whether  the  adversary  possession,  relied  on 
in  this  case,  would  have  been  a  sufficient  gi-ound  on  which  the  cooo- 
sel  for  the  defendant  might  have  prayed  the  Court  to  instruct  the 
jury  to  presume  a  release,  from  the  parties  interested  in  the  road,  to 
the  defendant,  it  would  be  improper  to  decide,  as  thnt  question  is 
not  before  us.  The  Court  are  therefore  of  opinion,  that  the  judg- 
ment must  be  affirmed  on  this  exception. 

We  are  of  opinion,  that  the  Court  ought  to  have  instructed  the 
jury,  as  required  by  the  defendant's  couusel  in  the  prayer  stat«d  in 
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the  third  bill  of  exceptions.  That  a  right  of  private  way,  whether 
acquired  under  the  principles  of  the  common  law,  or  the  statutory 
provisions  of  the  State,  can  be  extinguished  by  a  release  executed 
by  the  parties  interested  in  the  right  of  way  to  the  owner  of  the 
soil,  has  not  been  denied.  The  question,  therefore,  is  this,  can  such 
a  release  in  any  case  be  presumed  to  have  been  executed,  and  if  it 
cau,  ought  not  the  Court  to  have  directed  the  jury  in  this  case  to 
presume  such  release?  That  an  adversary  ♦  user  of  a  private  ^^ 
way  for  twenty  years  is  a  sufficient  ground  for  the  jury  to  ^  •  • 
pi'esume  a  grant  of  such  way  is  fully  established  by  the  case  of 
Campbell  vs.  Wilson^  3  JBast,  294.  So  the  enjoyment  of  lights  for 
twenty  years,  with  the  acquiescence  of  the  owner  of  the  fee  of  the 
adjoining  ground,  is  such  a  decisive  presumption  of  a  right  by  grant, 
or  otherwise,  unless  contradicted  or  explained,  that  the  jury  ought 
to  believe  it.  The  doctrine  of  presumption  in  those  cases,  is  founded 
on  the  principle  of  quieting  rights  which  have  been  peaceably  and 
uninterruptedly  enjoyed  for  a  length  of  time;  and  therefore,  the 
law  in  its  anxiety  to  protect  such  rights,  presumes  that  they  right- 
fully commenced  in  contract.  In  the  case  of  The  Ma/yor  of  Kingston 
upon  Hull  vs.  HomeTj  Cotvper^  102,  the  Court  directed  the  jury  to 
presume  a  grant  from  the  Crown,  not  that  the  Court  really  thought 
that  a  grant  had  been  made,  because  it  was  not  probable  that  a 
grairt  should  have  existed  without  its  being  on  record,  but  the  fact 
is  presumed  for  the  purpose  and  from  the  principle  of  quieting  the 
possession.  If  therefore  the  adversary  user  of  a  right  of  a  way 
over  the  lands  of  another  for  twenty  years,  shall  be  a  sufficient 
foundation  to  presume  that  the  right  originated  in  grant,  it  must 
follow,  upon  every  principle,  that  the  non-user  of  the  right  may  be 
extinguished,  by  presuming  a  release  of  it  for  the  purpose  of  quiet- 
ing the  possession.  And  the  presumption  of  a  release  in  this  case 
is  sti'ongly  fortified  by  the  circumstance,  that  the  parties,  to  whom 
the  right  of  way  in  question  was  originally  granted,  and  those 
claiming  under  them,  had  used  another  and  distinct  route  over  the 
land  of  the  defendant.  We  are  therefore  of  opinion,  that  the  Court 
below  erred  in  refusing  the  prayer,  and  that  they  would  have  been 
warranted  in  instructing  the  jury,  if  they  had  been  required  so  to 
do,  that  they  might  and  ought  to  presume  a  release. 

The  fourth  bill  of  exceptions  presents  this  question.  Can  an 
action  on  the  case  be  sustained  for  obstructions  made  on  the  road 
by  the  defendant  after  the  time  at  which  the  title  of  the  petitioners 
for  the  road  became  vested  by  the  judgment  of  the  General  Court, 
and  the  payment  of  damages,  although  they  had  not  removed  the 
obstructions  which  existed  at  the  time  they  acquired  their  interest? 
We  are  of  opinion  that  the  defendant  subjected  himself  to  an  action 
by  multiplying  the  obstructions,  as  he  thereby  not  ♦  only  .m^^^ 
increased  the  difficulty  of  travelling  over  the  road,  but  neces-  "*  •  ^ 
sarily  enhanced  the  expense  of  opening  it.    The  defendant,  by  his 
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own  act,  liiid  do  right  to  impose  this  additional  burthen  on  the  plain- 
tiff- We  tberelore  think  that  the  Court  below  were  correct  in  their 
opinions  expressed  in  this  bill  of  exceptions. 

The  opinion  expressed  b;  the  Court  below,  on  the  prayer  stated 
in  the  filth  bill  of  exceptions  is,  that  if  the  jury  believed  that  the 
agreement  was  by  parol  only,  that  either  the  plaintiff,  so  far  as  he 
was  interested,  or  the  defendant,  might  revoke  it.  By  the  common 
law,  a  private  light  of  way  must  be  <Teated  by  prescription,  (which 
pFesu[»po8es  a  grant,)  or  by  grant,  or  it  must  arise  by  operation  of  law, 
and  in  such  case  i»  generally  termed  a  way  of  necessity ;  and  in  all 
these  cases  it  can  only  be  extinguished  by  a  release,  or  by  the  union  of 
the  land  and  the  right  to  the  easement,  in  the  same  person.  So  a 
private  way,  created  by  the  Act  of  1785,  can  only  be  extinguished 
in  the  same  way.  An  agreement,  therefore,  by  parol,  in  the  case 
now  under  review,  could  pass  no  legal  right  on  either  side.  It  did 
not  operate  to  extinguish  the  old  right  of  way,  or  to  create  a  new 
one,  it  simply  amounted  to  a  license  on  either  side,  and  as  such  it 
might  be  revoked  by  either  party.  The  opinion  of  the  Court  below 
was  therefore  correct. 

The  Court  reverse  the  judgment  on  the  third  bill  of  exceptions. 
The  opinions  in  the  other  bills  of  exceptions  are  concurred  in.  Pro- 
cedendo awarded.  JudgvtetU  reverted,  (£c. 


COUftT  OF  APPEALS,  (E.  S.)  JUNE  TERM,  1823. 
Haeding  vs.  Hull  &  Tysom,  Garnishees  of  Boyle. 

Where  an  attorney  of  the  Court  appeared  for  garDieheee  summoned  on  an 
attachment,  &c.  the  Court  would  not  strike  out  the  appearance  of  such 
attorney,  although  he  h&d  not  been  authorized  by  the  garnisheea  to 
appear  for  them,  and  they  did  not  intend  to  contest  the  attachment. 

A  record  of  the  proceedings  and  final  discharge  under  the  insolvent  laws, 
of  a  person  against  whose  goods,  &c.  an  attachment  issued  on  a  judg- 
ment rendered  against  him  before  such  discharge,  and  laid  in  the  hands 
of  his  garni sbees,  admitted  in  evidence  on  the  trial  against  the  garnishees. 

Such  evidence  to  be  left  with  the  jury  to  say,  whether  or  not  it  supported 
the  plea  of  nvlla  bona. 

Appeal  from  Cecil  County  Court.  The  plaintid'  in  the  Court  below, 
(the  now  appellant,)  issned  out  of  Baltimore  Couuty  Court,  on  the 
30tli  March,  18^0,  a  writ  of  attachment  on  a  judgment  recovered  by 
him  in  that  Court  in  September,  1819,  ngainst  Hugh  Boyle,  directed 
tro  the  sheriff  of  Cecil  Couuty,  and  reciting,  that  a  writ  of  fieri  faciat 
bad  been  issucl  to,  and  was  returned  JiHi/afcona  by  the 'sheriff 
^'"  of  Baltimore  County.  The  sheriff  of  Cecil  County  laid  the 
attachment  in  the  hands  of,  and  smunioued  Hull  and  Tyson  as  gar- 
nishees, who  appeared  by  counsel,  and  pleaded  nuUa  bona,  to  which 
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there  was  the  general  replication  and  issue  joined.  At  the  trial,  the 
plaintiff  read  in  evidence  certain  written  certificates,  which  were  ad- 
mitted by  the  garnishees'  counsel  to  be  in  their  hand-writing,  stating, 
that  at  the  time  of  laying  the  attachment  in  their  hands,  they  had 
funds  belonging  to  Boyle,  and  that  they  never  authorized  any  attor- 
ney to  apx)ear  for  them  to  contest  the  same.  The  plaintiff  then 
prayed  the  CJourt  to  strike  out  the  appearance  by  counsel ;  which  the 
Court  [PURNELL,  A.  J.]  refused  to  do.  The  defendants  then  offered 
in  evidence  a  record  and  proceedings  of  the  insolvency  of  Boyle  on 
his  application  for  the  benefit  of  the  insolvent  laws,  and  his  final  dis- 
charge thereunder,  granted  on  the  6th  of  May,  1820,  thereby  dis- 
charging him  from  all  debts,  '&c.  due  from  or  owing  or  contracted  by 
him  before  the  31st  of  December,  1819.  The  plaintiff  objected  to 
the  reading  of  the  record,  as  not  being  admissible  testimony  under 
or  pertinent  to  the  issue;  but  the  Court  overruled  this  objection,  and 
permitted  the  record  to  be  read  to  the  jury.  The  plaintiff'  then 
prayed  the  Court  to  direct  the  jury,  that  the  record  thus  permitted 
to  be  read  was  not  sufficient  to  support  the  plea ;  which  the  Court 
refused  tx)  give,  saying  it  was  evidence  to  be  left  with  the  jury.  The 
plaintiff  excepted ;  and  the  verdict  and  judgment  being  against  him, 
he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  Mabtin,  Dobsey,  and 
Stephen,  JJ.  by  Rtidulph,  for  the  appellant,  and  Chambers  and  J. 
Baylff^  for  the  appellees.  Judgment  affirmed. 
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Mason  et  al.  Lessee  vs.  Harbison  and  Boggs.  i 


a  will  thus  attested — *'In  witness  whereof  I,  this  14th  day  of  June.  1817, 
declare  and  publish  this  to  be  my  last  will  and  testament,  in  the  presence 
of/'  and  witnessed  by  three  witnesses,  who  proved  that  the  testator,  at 
the  time  of  making  his  wilL  appeared  cool  and  collected,  and  perfectly 
in  his  senses,  and  to  understand  perfectly  what  he  was  about;  that  a  pen 
was  put  into  his  hands,  and  he  said  he  must  make  his  mark;  that  one  of 
the  witnesses  assisted  him  to  make  his  mark,  by  pressing  his  fingers  to 
the  pen ;  that  the  witness  did  not  perceive  that  the  testator  made  any 
effort  whatever  in  making  the  mark,  but  he  appeared  to  understand 
perfectly  what  he  was  about;  that  the  witnesses  and  testator  were  all  in 
the  same  room  when  they  commenced  subscribing  their  names,  but  there 
were  some  doubts  whether  he  was  in  the  room  at  the  time  the  last  wit- 
ness had  finished  subscribins:  his  name.  The  will  was  taken  by  tiie 
witnesses  to  the  room  in  which  the  testator  had  been  carried,  and  he  was 
asked  if  it  was  his  will  ?  and  he  answered  yes.  That  the  testator,  when 
the  witnesses  subscribed  their  names,  had  his  back  to  the  table,  and  he 
might  have  seen  them  subscribe  their  names  if  he  had  turned  his  hea<X  \ 

round:  and  one  of  the  witnesses  believed  he  could  have  turned  his  hea,^ 
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or  body,  but  another  of  the  witnesses  thought  that  he  could  not  turn  his 
head,  from  bis  debility  or  weakness.  The  County  Court  held,  that  the 
execution  of  the  inntrument  of  writing  was  not  according  to  law,  and 
bad  Dot  been  sutBciently  proved,  and  refused  to  permit  it  to  be  read  to 
the  jury:  and  also  refused  to  permit  the  evidence,  given  in  relation 
thereto,  to  be  submitted  to  the  jury.  On  appeal,  reversed  by  the  Court 
of  Appeals,  (a) 

Appeal  from  Caroline  County  Court.  Ejectment  for  two  tracts 
of  land,  one  called  Tllgbman'^  Gift,  and  tbe  other  called  Tilghmnn's 
Gift  Resurveyed.  The  defendantji,  (the  present  appellees,)  pleaded 
the  general  issue.  At  the  trial,  the  plaintiff  deduced  a  regular  title 
to  the  lands  in  qnestion  down  to  Thomas  Mason,  under  whom  the 
lessora  of  the  plaintiff  claimed  title.  He  then  produced  an  instm- 
ment  of  writing,  purportiug  to  be  the  last  will  and  testament  of  the 
said  Mason,  whereby,  amongst  other  things,  he  devised  unto  his 
brother  William  Winchester  Mason's  children,  all  of  his  real  estate 
in  fee,  and  personal  estate  to  be  equally  divided;  and  concluded  as 
follows.  "  In  witness  whereof  I,  this  14th  day  of  June,  1817,  declare 
'  and  publish  this  to  be  my  last  will  and  testament  in  the  pres- 
ence of,"  and  it  was  attested  by  three  witnesses,  viz.  Solomon  Scott, 
John  Thomas  and  Charles  Tilden,  who,  by  their  probate  to  the 
instrument,  made  oath,  "that  they  did  subscribe  their  names  as 
witnesses  to  the  said  paper-writing,  which  was  signed  by  Thomas 
Mason,  in  the  presence  of  them,  as  his  last  will  and  testament,  and 
that  the  said  paper-writing  is  the  self-same  identical  paper  that  they 
and  each  of  them  did  sign  as  witnesses,  as  and  for  the  last  will  aod 
testament  of  the  said  Mason."  The  plaintiff  then  gave  in  evidence, 
in  relation  to  the  said  instrument  of  writing,  by  a  witness  named 
Solomon  Scott,  that  on  the  14th  of  June,  1817,  he  went  to  the  house 
of  Thomas  Mason,  who  was  very  bloody,  and  appeared  badly  wounded. 
That  Doctor  John  Thomas  observed  to  him,  that  Mason,  wanted  his 
will  written,  and  said  ^'  stay  and  write  his  will,  as  you  can  write 
better  than  lean,"  The  witness  then  asked  for  and  obtained  pen 
and  paper.  About  this  time  Henry  B.  Pratt  came  into  the  room 
and  said  "  give  me  the  pen,  I  can  write  faster  than  you."  Pratt 
then  sat  down  to  write  the  will,  and  after  the  preamble  was  written. 
Doctor  Thomas  told  Ma-ton  they  were  ready  to  write  the  will. 
Thomas  then  asked  him  how  he  would  'have  his  property 
^^'  devised?  He  said  "give  it  to  my  brother's  children."  The 
witness  then  told  Thomas  to  ask  Mason  if  he  meant  his  brother 
William  Winchester  Mason  f    Mason  said  yes.     Then  Pratt  wrote 

(a)  Approved  in  Onmcrvs.  Crumixiugk,  3  Md.  TiOLand  Higgiag  yb.  Caritcm, 
2M  Md.  141.  In  the  former  case  the  Court  said  that  the  circumstaDces 
attending  the  preparation,  execution  and  attestation  of  the  will  under  oou- 
sideration  were  very  similar  to  those  circumetances  in  the  case  in  the  text. 
See  EiMen  vs.  Hardey,  7  H.  &  J.  67,  and  Rutseil  vs.  F<ai».  8  H.  &  McH.  2«6. 
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down  the  devise  of  the  real  estate  in  fee,  and  the  (Personal  to  be 
eqaally  divided  amongst  them.  Mason  then  said,  ^^I  want  to  make 
some  other  devises."  Pratt  then  wrote  down,  "with  the  following 
exceptions."  Thomas  then  asked  Mason  what  else  he  wished  to  dis- 
pose of?  He  replied,  give  to  Lather  Kirtz  the  tan-house  lot,  and  all 
on  it.  Thomas  then  asked  him  if  they  should  include  the  currying 
shop?  And  he  said  "  no;  begin  at  the  gate,  run  with  the  lane  to  the 
ditch."  Mason  being  asked  a  second  time  it'  the  currying  shop  should 
be  included,  answered  "  no,"  and  seemed  somewhat  irritated,  and  said 
again,  "  begin  at  the  gate,  run  with  the  lane  down  to  the  ditch." 
Thomas  asked  what  else  he  would  have  disposed  of?  Mason  said 
"give  to  Mr.  Coursey  old  Sam,  bis  wife  Miana,  and  their  youngest 
child.^  He  was  asked,  what  Coursey  ?  And  he  answered,  "  Samuel 
Coursey."  Thomas  then  asked  Mason  what  else  ?  When  he  said  "  Mrs» 
Londen  has  been  long  in  my  service,  and  done  a  great  deal  for  me, 
and  was  getting  old,  and  I  think  it  right  to  do  something  ibr  her," 
and  then  said,  "  give  her  tlOO  per  annum  for  life  out  of  my  estate."  | 

Mason  was  then  asked  if  there  was  any  thing  else?    He  said  "no."  I 

Thomas  then  asked  him  who  he  would  have  for  his  executor?  and  he 
said  **Mr.  Bourke."    He  was  asked  if  he  meant  William  Y.  Bourke  ?  j 

and  he  replied  "  yes."   Pratt  having  written  down  these  things,  took  | 

the  pai)er  to  Mason,  and  read  it  to  him.  Pratt  then  took  the  paper 
to  the  table,  and  wrote  the  concluding  part  of  it.  Thomas  then  told 
Mason  the  will  was  ready  to  be  signed,  and  called  for  a  book  to  lay 
the  paper  on,  and  then  took  the  paper  to  Mason,  he  being  raised 
up;  Thomas  put  the  pen  in  his  hand,  but  Mason  did  not  make  any 
attempt  to  use  the  pen.  Thomas  then  rose  up,  and  said  to  the  wit- 
ness, "1  wish  you  would  put  the  pen  in  his  hand."  The  witness 
then  put  the  pen  in  Mason's  hand,  and  pointing  with  his  left  hand 
said,  '*  Mr.  Mason  sign  your  name  here,"  pointing  to  the  place  where 
he  was  to  sign.  Mason  made  no  attempt  to  use  the  pen ;  the  wit- 
ness looked  at  him,  and  seeing  his  head  begin  to  settle  down  to  his 
breast,  said  to  Mr.  Coursey  "lay  him  down,  for  he  is  dying."  Doctor 
Tilden,  who  had  just  ♦  before  come  in,  had  some  toddy  made,  -  ^^^ 
and  put  it  into  Mason's  mouth  with  a  teaspoon,  and  after  a  ^^^ 
short  time  Mason  revived  and  seemed  as  well  as  he  was  before.  It 
was  proposed  by  some  one  in  the  room  to  take  Mason  and  put  him 
on  the  bed,  but  the  witness  said  it  would  be  best  for  Mason  to  sign 
his  will  where  he  was.  The  witness  then  took  the  will  to  Mason,  he 
being  raised,  and  put  the  pen  in  his  hand,  and  said  to  Mason,  "sign 
your  name  here,"  pointing  to  the  place  where  he  was  to  sign.  Mason 
then  looked  at  the  witness,  and  said  "  I  cannot  see."  His  spectaeles 
were  got  and  put  on  his  nose.    Mason  then  said,  "  I  must  make  my  t 

mark.'^     The  witness  asked  those  who  were  standing  by  if  they  \ 

thought  it  would  be  wrong  to  assist  him  to  make  his  mark,  who.  \ 

said  no.    The  witness  then  put  his  hand  to  that  of  Mason,  au^^  \ 

pressed  his  fingers  to  the  pen,  and  assisted  him  to  make  his  mark  qyv  \ 


\ 
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cross  upou  tb6  said  iustrumeut  of  wiitiDg  as  it  appears  thereou;  but 
the  witness  did  not  perceive,  nor  does  he  think  that  Ma^^on  made 
any  effort  whatever  in  making  the  mark  or  cross.    On  being  asked, 
the  witness  said  that  Mason's  hand  lay  on  his  thigh,  and  was  ex- 
tremely cold.    The  witness  then  took  the  paper  to  the  table,  and 
wrote  Mason's  name — his  Christian  name  on  one  side  of  the  mark, 
and  his  surname  on  the  other,  and  the  word  "his"  al>ove  the  mark, 
and  the  word  "  ^lark  "  below  the  mark.    The  witness  then  observed  to 
Doctor  Thomas  and  Doctor  Tilden,  '*we  must  be  witnesses,"  there 
being  no  other  persons  present.    The  witness  then  subscribed  his 
name  as  a  witness,  and  Doctor  Thomas  and  Doctor  Tilden  did  the 
same,  as  quick  as  one  could  write  after  the  other;  and  Mason  was 
in  the  room  when  they  all  signed.     The  witness  is  certain  that 
Mason  was  not  out  of  the  room  when  Tilden  subscribed  his  name, 
and  just  as  Tilden  had  written  his  name,  they  were  taking  Mason 
up  to  carry  him  out,  but  he  is  sure  that  before  he  got  to  the  passage 
door  Tilden  had  written  his  name.    As  soon  as  the  witness  thought 
they  had  got  Mason  on  his  bed,  he  said  to  Doctor  Thomas  and 
Doctor  Tilden,  "let  us   take  the  will  into  the  room  to  Mason, 
and  ask  him  if  this  is  his  will."    The  two  Doctors,  and  the  wit- 
ness, then  went  into  the  room  where  Mason  lay ;  as  they  entered 
the  room  he  was  lying  on  his  back,  but  just  then  stretched  him- 
self, and  turned  partly  on  his  left  side.     The  witness  then  held 
the  paper  before  him,  and  asked  him  "Is  this  your  will f  and  he 
^         ♦  said  "yes."    The  witness  then  asked  him  who  should  take 
^^^  charge  of  the  will;  shall  Doctor  Thomas T    He  said  "yes." 
The  will  was  then  folded  up  and  given  to  Doctor  ThomsSs.    When 
the  witness,  Doctor  Thomas  and  Doctor  Tilden,  subscribed  as  wit- 
nesses. Mason  was  in  the  same  room;  that  the  table  where  the  wit- 
nesses subscribed  their  names  was  at  the  opposite  side  of  the  room, 
or  the  side  of  an  opposite  door,  and  partly  between  the  door  and  a 
window,  and  Mason,  as  he  lay,  might  have  seen  the  witnesses  sab- 
scribe  their  names  to  the  will  if  he  had  turned  his  head  round;  and 
the  witness  believes  he  could  have  turned  his  head  or  body,  (because 
he  saw  him  turn  in  his  bed  as  before  stated,)  at  the  time  the  wit- 
nesses subscribed  their  names.    The  bed,  on  which  Mason  was  lying, 
was  drawn  back,  and  Mason  was  resting  more  on  his  back,  than 
when  he  was  held  up.    That  all  the  time  when  Mason  was  giving 
out  his  will  as  aforesaid,  he  appeared  cool  and  collected,  and  perfectly 
in  his  senses,  and  to  understand  perfectly  what  he  was  about.    And 
at  the  time  the  said  mark  was  made.  Mason  appeared  to  do  the  same. 
The  plaintiff  then  further  gave  in  evidence  the  same  facts  by  Henry 
R.  Pratt;  and  also  gave  in  evidence,  by  Doctor  Charles  Tilden,  that 
he  was  called  on  as  a  physician  to  attend  Mason,  &c.    After  Pratt 
had  finished  writing,  the  instrument  of  writing  was  brought  to  Mason 
where  he  sat,  either  by  Doctor  Thomas  or  Mr.  Scott.    He  appeared 
then  so  much  debilitated,  that  the  witness  thought  he  must  sink. 
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and  proposed  he  should  be  laid  down.  He  was  laid  down  and  in 
a  short  time  some  toddy  was  given  to  him  by  the  witness,  and  after 
a  tew  minutes  a  revival  appeared  to  take  place,  indicated  by  his 
raising  his  eyelids,  and  holding  his  right  hand,  and  shaking  hands 
with  some  person.  Mason  was  then  raised  up.  and  the  instrument 
was  presented  to  him  again,  and  the  i>en  was  put  into  his  hand,  and 
he  held  it  in  his  hand,  but  he  appeared  to  be  so  tremulous  in  his 
baud  that  it  was  proposed  that  he  should  make  his  mark,  and  the 
mark  was  made  b^^  the  assistance  of  Solomon  Scott.  The  paper 
was  then  taken  to  the  table,  and  the  witness  and  Solomon  Scott  and 
Doctor  Thomas,  went  to  the  table,  and  Scott  observed  we  must  be 
witnesses  to  the  instrument  of  writing.  The  witness  and  Doctor 
Thomas  subscribed  the  will  as  witnesses,  and  the  witness  has  every 
reason  to  believe  that  Solomon  Scott  also  signed  it,  because  he  saw 
him  writing.  The  ♦  witness  signed  after  Doctor  Thomas.  -^^ 
As  soon  as  the  witness  got  up  out  of  the  chair,  after  he  had  ^^^ 
subscribed  his  name,  he  immediately  turned  round,  and  did  not  see 
Mason,  he  having  been  removed  into  another  room.  It  was  then 
proposed  by  Scott  that  they  should  go  into  the  other  room  with  the 
paper,  which  was  agreed  to,  and  they  went  into  the  other  room, 
where  they  found  Mason  lying  in  the  bed  partly  covered.  Thomas 
or  Scott  then  held  up  the  paper  to  him,  and  asked  him  ^^  Is  this 
your  —  (something,  for  the  witness  did  not  recollect  whether  he  said 
will  or  not,")  to  which  he  replied  ^^yes."  Scott  then  asked  him  if  he 
should  give  the  paper  to  Doctor  Thomas?  and  he  answered  ^^yes.'^ 
Doctor  Thomas  then  asked  him  if  he  should  seal  it  up  there,  or  take 
it  home  and  seal  it?  to  which  he  replied  ^^t^ke  it  home.-'  Mason  in 
a  very  few  minutes  after  asked  for  his  keys,  and  they  were  brought 
to  him.  He  then  told  some  one  to  look  in  one  of  the  drawers,  and 
there  they  would  find  some  note$,  and  nearly  about  the  same  time 
Mrs.  London  asked  him  if  he  remembered  $20  that  she  had  loaned 
him  ?  he  said  ^<  yes,"  and  then  told  some  one  to  pay  her  $20  in  specie, 
saying  that  there  was  some  specie  in  one  of  the  drawers.  That  at 
the  time  the  witness  went  to  the  table  to  subscribe  as  a  witness. 
Mason  was  sitting  at  the  front,  supported  with  his  back  towards  the 
table,  and  could  not  see  the  witness  subscribe  the  paper  without 
turning  his  head,  and  he  thinks  that  he  could  not  turn  his  head 
from  his  debility  or  weakness.  That  Mason  died  in  about  three- 
quarters  of  an  hour  after  he  was  removed  into  the  other  room.  The 
plaintiff  then  gave  in  evidence  to  the  jury,  by  the  testimony  of 
William  Hardcastle,  Robert  Hardcastle,  and  Beckington  Scott,  cer- 
tain facts  which  are  not  considered  to  be  material.  The  plaintiff 
then  offered  to  read  to  the  jury  the  aforesaid  instrument  of  writing, 
as  the  last  will  and  testament  of  the  said  Thomas  Mason,  and  to 
submit  to  them  the  aforegoing  evidence  which  had  been  given  re- 
si)ecting  the  same ;  but  the  defendants  objected  to  the  reading  of 
said  instrument  to  the  jury,  as  not  having  been  executed  according 
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to  law,  and  suflficiently  proved.  The  Court  [Martin,  C.  J.  and 
Robins,  A.  J.]  were  of  opinion,  that  the  execution  of  the  said 
instrument  was  not  according  to  law,  and  had  not  been  sufficiently 
proved,  and  so  declared,  and  refused  to  permit  it  to  be  read  to  the 
Jury;  and  also  refused  to  permit  •  the  said  evidence,  given 
in  relation  thereto,  to  be  submitted  to  the  jury.  The  .pLnin- 
tiff  excepted;  and  the  verdict  and  judgment  being  for  the  defend- 
ants, he  appealed  to  this  Court. 


485 


The  cause  was  argued  before  Buchanan,  Earle,  Dorset,  and 
Stephen,  JJ.  by  Bullitt  and  JS'err,  for  the  appellant,  and  J.  Bayly, 
and  Carmicha-elj  for  the  appellees. 

Judgment  reversed^  and  procedendo  awarded. 


COUET  OF  APPEALS,  (E.  S.)  JUNE  TEEM,  1823. 

Hayes  vs.  Lusby. 

In  the  execution  of  a  writ  of  replevin,  the  sheriff  must  deliver  to  the  plain- 
tiff all  the  goods  replevied,  and  a  symbolical  delivery  is  not  sufficient, 
unless  with  the  consent  of  the  plaintiff;  and  whether  or  not  the  plain- 
tiff did  so  consent  is  a  question  of  fact  for  the  jury,  (a) 

If  a  sheriff  makes  a  return  of  process  in  a  particular  manner,  with  the 
consent  and  approbation  of  the  plaintiff,  whether  the  return  be  true  or 
false,  the  plaintiff  cannot  sustain  an  action  for  a  false  return  against  the 
sheriff,  (h) 

A  return  made  by  a  sheriff  to  a  writ  of  replevin,  that  the  goods  were  re- 
plevied and  delivered,  is  prima  facie  evidence  that  the  goods  were  re- 
plevied and  delivered  according  to  the  return;  and  a  letter  from  the 
sheriff  to  the  plaintiff  saying  he  would  be  security  for  the  future 
delivery  of  the  goods;  cannot  be  considered  as  having  the  double  capa- 
city of  disproving  the  prima  facie  evidence  arising  from  the  sheriff  ^s 
return,  and  establishing  a  prima  facie  case,  that  the  goods  were  not 
then  delivered. 

Appeal  from  Cecil  County  Court.  The  cause  was  argued  before 
Buchanan,  Martin,  Dorsey,  and  Stephen,  JJ.  by 

Chambers,  for  the  appellant. 

Carmichael  and  Gale,  for  the  appellee.  They  cited  Gilb.  on  IHs- 
tresses,  281;  1  PMU.  Evid.  123,  313;  1  East,  244;  11  JE;a^298. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  Court,  which 
was  delivered  by 


Dorsey,  J.    The   plaintiff  had  sued  forth   from  Cecil  County 
Court  a  writ  of  replevin  against  Thomas  Etherington,  directed   to 


(a)  See  Cnllum  vs.  Bevans^  6  H.  &  J.  m.  p.  469. 

(b)  Of.  Rev.  Code,  Art.  61,  sec.  9;  Poivdl  vs.  Bradlee,  9  G.  &  J.  220. 
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the  defendant,  (now  appellee,)  as  sheriff  of  Cecil  County,  on  which 
he  made  retarn  that  he  had  replevied  and  delivered  the  goods  and 
chattels  mentioned  in  the  writ.  The  present  suit  was  instituted 
to  recover  damages  for  an  alleged  false  return  by  the  defendant; 
the  plaintiff  complaining  that  the  goods  and  chattels  were  not  de- 
livered to  him,  as  stated  by  the  defendant  in  his  return  *,  and  on  the 
trial  of  the  issue  three  bills  of  exceptions  were  taken  by  the  plain- 
tiff. In  the  first  exception  the  counsel  for  the  defendant  "prayed 
the  Court  to  direct  the  jury,  that  if  they  shall  believe  from  the  evi- 
dence, that  alter  having  replevied  and  appraised  the  property  men- 
tioned in  the  schedule  returned  with  the  writ,  Lusby,  the  defend- 
ant, told  Hayes,  ♦  the  plaintiff,  that  he  had  done,  and  ten-  -  ^^ 
dered  him  a  chair  as  part,  and  that  Hayes  knew  the  articles  ^^^ 
replevied,  but  did  not  at  the  time  demand  a  delivery  of  the  other 
articles,  it  amounts  to  a  delivery  of  the  whole,  and  that  this  action 
cannot  be  supported,  nothwithstanding  the  agreement  of  Lusby, 
that  he  would  be  security  for  Etherington's  future  delivery  of  the 
property."  The  Court  instructed  the  jury  as  prayed  by  the  defend- 
ant; to  which  the  plaintiff  excepted. 

This  Court  are  of  opinion,  that  the  Court  below  ought  not  to  have 
given  such  a  direction  to  the  jury.  The  writ  enjoins  the  sheriff'  to 
replevy  and  deliver  the  goods;  and  in  the  execution  of  this  pro- 
cess he  may  call  to  his  aid  the  power  of  the  county,  if  necessary ; 
but  if  a  symbolical  delivery  of  the  goods  should  be  considered  as  an 
execution  of  the  process,  the  writ  would  fail  in  many  instances  to 
be  an  effective  remedy,  as  the  plaintiff  could  not  gain  the  actual 
possession  of  the  goods  where  the  defendant,  or  any  other  person, 
chose  to  resist  him.  And  the  circumstance  that  the  plaintiff,  in  the 
replevin,  could  identify  the  goods  replevied,  can  make  no  differ- 
ence in  the  case.  That  the  plaintiff  may  consent  to  consider  a  sym- 
bolical delivery,  as  an  effective  execution  of  the  process,  cannot  be 
questioned ;  but  whether  the  plaintiff  did  so  absent,  was  a  fact  to 
be  tried  by  the  jury ;  and  the  circumstance  that  the  plaintiff'  did  not, 
at  the  time  of  replevying,  demand  a  delivery  of  all  the  goods,  may, 
in  connexion  with  other  evidence,  in  the  view  of  a  jury,  amount  to 
proof  of  such  assent;  but  the  Couii;  below  must  have  considered 
the  omission  of  the  plaintiff  to  demand  the  delivery  of  the  other 
chattels,  (if  they  attached  any  weight  to  this  proof,)  as  amounting 
to  a  dispensation  of  the  actual  delivery.  This  was  a  question  of 
fact  to  be  tried  by  the  jury,  and  by  them  alone ;  and  as  the  inquiry 
was  not  submitted  to  them,  we  are  of  opinion  that  the  Court  erred 
in  giving  the  direction  which  is  the  subject  of  this  exception. 

In  the  second  exception,  the  counsel  for  the  plaintiff  pra^^ed  the 
Court  to  direct  the  jurj-,  that  unless  they  believe  the  property 
mentioned   in    the    declaration    was    delivered   by   the    defendant  ' 

to  the  plaintiff,  or  that   the  plaintiff  agreed  to  take  upon   hinx- 
self  the  responsibility  of  its  remaining  in   Etherington's  hatic\a 
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(who  was  the  defendant  in  the  replevin,)  they  must  find  for  the 
plaintiff.  The  Court*  below  refused  to  give  the  instruction 
"•^  ■  as  prayed,  but  proceeded  to  give  other  instructions  to  the 
jury ;  and  as  the  plaintift*  excepted  only  to  the  refusal  of  the  Court 
to  grant  his  |)rayer,  we  cannot  inquire  into  the  legal  soundness  of 
the  instructions  which  the  Court  did  give.  And  we  are  of  opinion, 
that  the  Court  acted  correctly  in  not  granting  the  prayer  of  the 
plaintiff.  It  must  be  borne  in  mind,  that  the  issue  before  the  jury 
was  this,  did  the  defendant  make  a  false  return  to  the  writ,  con- 
trary to  the  duty  of  his  office?  If  he  made  the  return  with  the  con- 
sent and  approbation  of  the  plaintiff,  be  that  true  or  false,  the  plain- 
tiff cannot  sustain  an  action  to  be  repaired  in  damages,  on  the 
ground  that  the  return  was  false.  He  is  estopped  from  settings  np 
the  fact,  volenti  non  fit  irijuria.  Now,  if  there  was  any  testimony 
before  the  jury  from  which  they  might  infer  the  fact,  that  the  plain- 
tiff did  consent  that  the  sheriff  should  make  the  return  which  he 
did  make,  the  Court  below  were  right  in  refusing  the  prayer  of  the 
plaintiff',  which  was  ba^^ed  solely  and  exclusively  on  the  ground  that 
the  jury  must  find  a  verdict  for  the  plaintiff,  unless  they  believed 
that  the  defendant  did  deliver  the  property  mentioned  in  the  decla- 
ration, or  that  the  plaintiff  agreed  to  take  upon  himself  the  respon- 
sibility of  it«  remaining  in  Etherington's  hands.  And  the  Court 
think,  that  the  question,  whether  the  plaintiff'  did  assent  to  this 
return,  was  fairly  open  before  the  jury  on  the  testimony  in  the  bills 
of  exceptions;  the  Court,  therefore,  on  this  exception,  affirm  the 
judgment  of  the  Court  below. 

We  also  think  that  there  is  no  error  in  the  third  exception.  The 
Court,  on  the  t)rayer  of  the  defendant,  instructed  the  jury,  that  the 
return  of  the  sheriff*  was  prima  fade  evidence  that  the  goods  were 
replevied  and  delivered,  according  to  the  return  to  the  writ.  The 
plaintiff'  then  prayed  the  opinion  of  the  Court,  and  their  instruction 
to  the  jury,  that  the  letter  written  by  the  defendant  to  the  plaintiff 
on  the  22d  of  September,  1818,  and  which  had  been  before  given  in 
evidence,  was  jprima/acie  evidence  that  the  goods  had  not,  at  the 
date  of  the  letter,  been  delivered ;  which  opinion  the  Court  refused 
to  give.  This  letter,  in  connection  with  other  circumstances  detailed 
in  evidence,  might,  or  might  not,  induce  the  jury  to  believe  that  the 
goods  had  not  been  delivered  at  the  time  of  writing  the  letter,  but 
standing  alone,  it  cannot  be  considered  as  having  the  •  double 
^^^  capacity  of  disproving  the  prima  fade  evidence  arising  from 
the  sherift''8  return,  and  establishing  a  prima  fade  case,  that  the 
goods  were  not  then  delivered. 

Jiulgvient  reversed^  and  proeedendo  awarded. 


WHITTINGTON  vs.  FARMERS  BANK.— 5  H.  &  J.      401 


COURT  OF  APPEALS,  (E.  S.)  JUNE  TERM,  1823. 
Seegab's  Ex'rs  vs.  The  State,  iwe  of  Seney's  Adm'r. 

In  an  action  on  an  administration  bond  it  must  be  averred  that  there  was  a 
compliance  with  the  Act  of  1720,  c.  24,  as  to  the  return  of  a  non  est 
inventus,  or  a  ca,  sa,  against  the  administrator,  or  &fl,  fa.  returned  nulla 
bona,  before  suit  was  brought  on  the  bond,  (a) 

Appeal  from  Queen  Anne's  County  Court.    An  action  of  debt 
^as  brought  on  the  a^lministration  bond,  dated  the  24th  oi  Decem- 
W,  1808,  given  by  Ann  Benton  on  the  estate  of  Mark  Benton,  de- 
^i^ased.    The  defendants,  (the  present  appellees,)  as  executors  of  T. 
Seegar,  one  of  the  sureties  in  that  bond,  pleaded  general  perform- 
ance.   On  the  part  of  the  State  non-performance  was  replied,  and 
tbe  breach  assigned  was  the  non-payment  of  £130  13s.  9d.  due  to  J. 
Beney,  deceased,  (whose  executors  prosecuted  this  action,)  as  his  dis- 
tributive share  of  his  father's  estate,  upon  which  M.  Benton  admin- 
istered.   To  this  replication  there  was  a  general  demurrer,  and  a 
joinder  in  demurrer.    The  County  Court  overruled  the  demurrer, 
and  gave  judgment  for  the  plaintiff;  from  which  judgment  the  de- 
fendants appealed  to  this  Court. 

The  cause  was  argued  at  the  last  June  Term,  before  Chase,  C.  J. 
Buchanan,  Martin,  and  Stephen,  JJ. 

Chambers  and  Harrison^  for  the  appellants,  relied  on  the  Act  of 
1720,  eh.  24. 

Carmichael^  for  the  appellee,  cited  5  Com.  Dig.  230. 

Judgment  reversed. 
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WniTTiNaTON   vs.  The   Farmers   Bank    of    Somerset   and 

Worcester. 

No  dilatory  plea  can  be  received  after  the  rule  day  unless  the  fact  upon 
which  it  is  founded  occurred  subsequent  to  the  rule  day.  (h) 

The  hand-writing  of  the  drawer  and  endorsers  of  a  promissory  note  being 
proved,  the  note  may  be  read  in  evidence  without  proof  of  its  having 
been  protested. 


(a)  See  Rev.  Code,  Art.  50,  sec.  176. 
16)  See  Eschbach  vs.  Bayly,  28  Md.  492;  Chapman  vs.  Davis,  4  Gill,  1^^ 
26  5  H.  &  J. 


\ 
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the  house  of  J.  P.  Duffield,  in  the  Town  of  Snow  Hill.  The  declara- 
tion was  in  the  usaal  form,  stating  the  manner  in  which  the  note  was 
drawn,  and  the  endorsement  thereof  by  J.  C.  Handy  to  the  defend- 
ant,  •  and  that  he  endorsed  the  note,  "his  own  proper  hand 
4:IIU  being  thereon  subscribed,  and  by  that  indorsement  appointed 
the  contents  of  the  said  note  to  be  paid  to  the  said  Farmers  Bank 
of  Somerset  and  Worcester,  or  its  order,  for  value  of  it  received," 
&c.  The  declaration  averred,  that  on  the  29th  of  April,  1818,  at  the 
house  of  J.  P.  DuflBeld,  in  the  Town  of  Snow  Hill,  the  said  Farmers 
Bank  of  Somerset  and  Worcester  presented  the  note,  with  the  en- 
dorsements made  thereon,  to  E.  J.  H.  Handy,  and  requested  pay- 
ment, &;c.  and  on  the  same  day  at  the  said  house  gave  notice  by  S. 
H.  the  proper  servant  for  that  purpose  of  the  said  Farmers  Bank, 
&c.  that  the  said  note  had  become  due,  and  exhibited  the  said  note, 
&c.  and  inquired  for  the  defendant  for  the  purpose  of  demanding 
payment,  &c.  The  defendant  having  been  ruled  to  plead,  at  the 
third  term  after  the  action  was  brought,  viz.  May  Term,  1822,  "sug- 
gested to  the  Court  that  there  is  no  plaintiff  in  Court,  and  that  the 
corporation  known  by  the  name  and  style  of  The  President  and 
Directors  of  the  Farmers  Bank  of  Somerset  and  Worcester,  is  dis- 
solved and  dead,  and  that  there  is  no  such  body  corporate  in  being; 
and  the  said  Whittington  saith,  that  the  said  writ  and  declaration, 
and  the  matters  therein  contained,  are  not  sufficient  in  law  to  compel 
him  to  answer  to  the  said  writ  and  declaration,  to  which  said  writ 
and  declaration  the  said  Whittington  is  under  no  necessity,  nor  in 
any  wise  bound  by  the  law  of  the  land  to  answer.  And  the  said 
Whittington  defends  the  force  and  injury  when,  &c.  and  saith,"  &c. 
pleading  the  general  issue,  and  exhibiting  an  account  in  bar,  being 
for  100  shares  of  stock  in  the  said  bank  of  $5,000,  and  the  profits 
and  dividends  thereof.    Issue  was  joined. 

1.  The  defendant,  on  the  third  day  of  the  Court,  May  Term,  1822, 
being  the  third  term  after  the  action  was  brought,)  made  a  sugges- 
tion upon  the  record,  that  there  is  no  plaintiff  in  Court,  and  that 
the  corporation,  which  appears  as  plaintiff,  is  dead,  and  that  there 
is  no  party  in  Court  authorized  to  act  as  attorney  for  the  said  nomi- 
nal plaintiff;  and  offered  to  prove  the  same  by  the  charter,  and  i>ro- 
ceedings  in  the  said  bank,  and  Acts  of  Assembly.  But  the  Court, 
[Martin,  C.  J.]  was  of  opinion,  and  so  decided,  that  no  dilatory  plea 
could  be  received,  unless  the  fact  upon  which  that  dilatory  plea  was 

founded  occurred  subsequent  to  the  ♦  second  day  of  this  term, 
^^'^  at  which  time  the  rule  to  plead  expired.  The  defendant 
excepted. 

2.  The  plaintiffs  at  the  trial  offered  in  evidence  the  promissory  note 
mentioned  in  the  declaration,  after  the  signatures  of  the  drawer  ami 
endorsers  had  been  proved,  to  which  the  defendant  objected,  on  the 
ground  that  it  did  not  appear  from  the  note  that  the  same  had  been 
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protested  according  to  law ;  which  objection  was  overruled  by  the 
Coort.    The  defendant  excepted. 

3.  The  plaintiffs,  alter  having  read  in  evidence  the  promissory  note 
above  mentioned,  offered  in  evidence  a  protest  of  the  said  note,  made 
on  the  29th  of  April,  1818,  at  the  request  of  The  Farmers  Bank  of 
Somerset  and  Worcester,  by  a  notary  public.  To  which  the  defend- 
ant objected,  on  the  gi*ounds  that  the  said  protest  appears  to  have 
been  made  at  the  request  of  The  Farmers  Bank  of  Somerset  and 
Worcester,  instead  of  The  President  and  Directors  of  the  Farmers 
Bank  of  Somerset  and  Worcester.  The  objection  was  overruled. 
The  defendant  excepted. 

4.  Evidence  having  been  offered  to  prove  that  the  following  order 
was  entered  upon  the  proceedings  of  the  board  of  directors  of  the 
Farmers  Bank  of  Somerset  and  Worcester,  on  the  24th  of  October, 
1817,  to  wit :    ^'  On  motion.  Ordered,  That  a  call  be  made  on  all  the 
debtors  of  this  institution,  of  ten  per  cent,  and  give  a  privilege  to 
them  to  surrender  stock  of  the  institution   at  the  rate  allowed  to 
stockholders  in  paying  the  last  instalment,  of  all  or  any  part  of  the 
debts  due  the  institution.    This  order  to  operate  on  all  notes  becom- 
ing due  after  the  first  of  December  next ; "  which  order  appearing 
upon  the  record  of  proceedings  of  the  board  of  directors,  and  it  not 
appearing  from  the  said  record  that  it  had  been  rescinded  at  any 
time  subsequent  to  the  24th  of  October,  1817 ;  and  it  having  appeared 
in  evidence,  that  the  defendant  was  possessed  of  100  shares  of  the 
capital  of  said  bank,  of  the  value  of  $50  per  share,  and  that  he  had 
made  a  tender  to  the  board  of  directors  to  comply  with  the  terms 
of  the  order,  on  the  18th  of  July,  1821,  which  tender  and  proposi- 
tion are  as  follow :    "  July  18th,  1821.    It  is  ordered  and  agreed  by 
this  boanl,  that  the  President  and  Cashier  be  authorized  to  settle 
and  adjust  the  claim  of  this  institution  against  W.  Whittington ; 
and  if  the  said  Whittington  has  or  shall  procure  stock  or  notes  of 
this  institution,  or  stock  or  estate  in  the  property  ♦  formerly    M^gp 
belonging  to  The  Union  Company,  that  the  same,  or  any  part   "***'* 
thereof,  shall  be  accepted  and  received  in  discharge  of  his  debt  to 
this  institution  at  par,  to  the  amount  thereof,  which  may  be  trans- 
ferred or  delivered  to  the  institution."    Upon  said  tender  and  prop- 
osition appears  the  following  endorsement:    "Rejected  as  to  the 
manner  of  payment."    The  defendant  then  moved,  the  Court  to  in- 
struct the  jury,  that  forasmuch  as  the  said  order  appears  upon  the 
proceedings  of  the  said  board  of   directors  in  writing;  and  fora^^- 
much  as  it  does  not  appear  in  writing,  among  the  proceedings  of  the 
said  board  of  directors,  that  the  said  order  had  been  rescinded  at 
any  time  sabsequeutly  to  the  24th  of  October,  1817,  that  therefore 
parol  evidence  cannot  now  be  introduced  to  rescind  and  annul  the 
said  written  order;  and  that  the  defendant  is  entitled  to  an  allow- 
ance of  any  amount  of  stock  which  he  may  possess  in  the  Farmers 
Bank  of  Somerset  and  Worcester,  as  an  account  in  bar  against  the 
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the  house  of  J.  P.  Duffield,  in  the  Town  of  Snow  Hill.  The  declara- 
tion wa8  in  the  usual  form,  stating  the  mauuei'  in  which  the  note  was 
drawn,  and  the  endorsement  thereof  by  .1.  C.  Handy  to  the  dej'end- 
aut,  •  and  that  he  endorsed  the  note,  "  hia  own  pmper  hand 
being  thereon  subscribed,  and  by  that  indorsement  appointed 
the  contents  of  the  said  note  to  be  piiid  to  the  said  Farmers  Bank 
of  Somerset  and  Worcester,  or  its  order,  for  value  of  it  received," 
&c.  The  declaration  averred,  that  on  the  29th  of  April,  1818,  at  the 
house  of  J.  P.  Duffield,  in  the  Town  of  Snow  Hill,  the  said  Farmers 
Bank  of  Somerset  and  Worcester  presented  the  note,  with  the  en- 
dorsements made  thereon,  to  B.  J.  H.  Handy,  aud  requested  pay- 
ment, &c.  and  on  the  same  day  at  the  said  house  gave  notice  by  S. 
H.  the  proper  servant  for  that  pnrpose  of  the  said  Farmers  Bank, 
&c.  that  the  said  note  had  liecome  due,  aud  exhibited  the  said  note, 
&c.  and  inqnh-ed  for  the  defendant  for  the  purpose  of  demanding 
payment,  &c.  The  defendant  having  been  I'uled  to  plead,  at  the 
third  term  after  the  action  was  brought,  viz.  May  Term,  1822,  "sug- 
gested to  the  Court  that  there  is  no  plaintiff  in  Court,  and  that  the 
coiporation  known  by  the  name  and  style  of  The  President  aud 
Directors  of  the  Farmei-s  Bank  of  Somerset  and  Worcester,  is  dis- 
solved and  dead,  and  that  there  is  no  such  body  corporate  in  being; 
and  the  said  Whittington  saith,  that  the  said  writ  and  declarntion, 
and  the  matters  therein  contained,  are  not  sufficient  in  law  to  compel 
him  to  answer  to  the  said  writ  and  declaration,  to  which  said  writ 
and  declaration  the  said  Whittington  is  under  no  ner,essity,  nor  in 
any  wise  bound  by  the  law  of  the  land  to  answer.  And  the  said 
Whittington  defends  the  force  aud  injury  when,  &c,  and  saith,"  &c. 
pleading  the  general  issue,  and  exhibiting  an  account  in  bar,  being 
for  100  shares  of  stock  in  the  said  bank  of  $5,000,  and  the  profits 
aud  dividends  thereof.     Issue  was  joined. 

1.  The  defendant,  on  the  third  day  of  the  Court,  May  Term,  1822, 
being  the  thinl  term  after  the  action  was  brought,)  made  a  sugges- 
tion upon  the  record,  that  there  is  no  plaintiff  in  Court,  and  that 
the  corporation,  which  appears  as  plaintiff,  is  dead,  and  that  there 
is  no  party  in  Court  authorized  to  act  as  attorney  fbr  the  said  Domi- 
nal  plaintiff;  and  offered  to  prove  the  same  by  the  chart«r,  and  pro- 
ceedings in  the  said  bank,  and  Acts  of  Assembly.  But  the  Court, 
[Mabtin,  C.  J.]  wa."  of  opinion,  and  so  decided,  that  no  dilatory  plea 
could  be  received,  unless  the  fact  upon  which  that  dilatory  plea  was 

founded  occurred  subsequent  to  the  •  second  day  of  this  t'erni, 
4"!  at  which  time  the  rule  to  plead  expired.  The  defendant 
excepted. 

2.  The  plaintiffs  at  the  trial  oO'ered  in  evidence  the  promissory  note 
mentioned  in  the  declaration,  after  the  signatures  of  the  drawer  nnd 
endorsers  had  been  proved,  to  which  the  defendant  objected,  on  the 
ground  that  it  did  not  appear  from  the  note  tliat  the  same  had  l>e('ii 
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protested  according  to  law ;  which  objection  was  overruled  by  the 
Coort.    The  defendant  excepted. 

3.  The  plaintiffs,  after  having  read  in  evidence  the  promissory  note 
above  mentioned,  offered  in  evidence  a  protest  of  the  said  note,  made 
on  the  29th  of  April,  1818,  at  the  request  of  The  Farmers  Bank  of 
Somerset  and  Worcester,  by  a  notary  public.  To  which  the  defend- 
ant objected,  on  the  grounds  that  the  said  protest  appears  to  have 
been  made  at  the  request  of  The  Farmers  Bank  of  Somerset  and 
Worcester,  instead  of  The  President  arid  Direc'tors  of  the  Farmers 
Bank  of  Somerset  and  Worcester.  The  objection  was  overruled. 
The  defendant  excepted. 

4.  Evidence  having  been  offered  to  prove  that  the  following  order 
was  entered  upon  the  proceedings  of  the  board  of  directors  of  the 
Fanners  Bank  of  Somerset  and  Worcester,  on  the  24th  of  October, 
1817,  to  wit :  <^  On  motion,  Ordered,  That  a  call  be  made  on  all  the 
debtors  of  this  institutioin,  of  ten  per  cent,  and  give  a  privilege  to 
tbem  to  surrender  stock' of  the  institution  at  the  rate  allowed  to 
stockholders  in  paying  the  last  instalment,  of  all  or  any  part  of  the 
debts  due  the  institution.  This  order  to  operate  on  all  notes  becom- 
ing due  after  the  first  of  December  next ; "  which  order  appearing 
upon  the  record  of  proceedings  of  the  board  of  directors,  and  it  not 
appearing  from  the  said  record  that  it  had  been  rescinded  at  any 
time  subsequent  to  the  24th  of  October,  1817 ;  and  it  having  appeared 
in  evidence,  that  the  defendant  was  possessed  of  100  shares  of  the 
capital  of  said  bank,  of  the  value  of  $50  per  share,  and  that  he  had 
made  a  tender  to  the  board  of  directors  to  comply  with  the  terms 
of  the  order,  on  the  18th  of  July,  1821,  which  tender  and  proposi- 
tion are  as  follow :  "  July  18th,  1821.  It  is  ordered  and  agreed  by 
this  board,  that  the  President  and  Cashier  be  authorized  to  settle 
and  adjust  the  claim  of  this  institution  against  W.  Whittington ; 
and  if  the  said  Whittington  has  or  shall  procure  stock  or  notes  of 
this  institution,  or  stock  or  estate  in  the  property  •  formerly  ^^^ 
belonging  to  The  Union  Company,  that  the  same,  or  any  part  ^^-^ 
thereof,  shall  be  accepted  and  received  in  discharge  of  his  debt  to 
this  institution  at  par,  to  the  amount  thereof,  which  may  be  trans- 
ferred or  delivered  to  the  institution."  Upon  said  tender  and  prop- 
osition appears  the  following  endorsement:  ^^Bejected  as  to  the 
manner  of  pay ment.'^  The  defendant  then  moved,  the  Court  to  in- 
struct the  jury,  that  forasmuch  as  the  said  order  appears  upon  the 
proceedings  of  the  said  board  of  directors  in  writing;  and  foras- 
much as  it  does  not  appear  in  writing,  among  the  proceedings  of  the 
said  board  of  directors,  that  the  said  order  had  been  rescinded  at 
any  time  subsequently  to  the  24th  of  October,  1817,  that  therefore 
parol  evidence  cannot  now  be  introduced  to  rescind  and  annul  the 
said  written  order ;  and  that  the  defendant  is  entitled  to  an  allow- 
ance of  any  amount  of  stock  which  he  may  possess  in  the  Farmery 
Bank  of  Somerset  and  Worcester,  as  an  account  in  bar  against  tlv^ 
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amount  for  which  this  suit  is  brought,  uader  the  said  order  of  the 
said  board,  adopted  on  the  24th  of  October.  1817.  Which  direction 
the  Court  refused  to  give ;  but  were  of  opiuiou,  aud  so  dire(;t«d  the 
jury,  that  if  they  should  believe  from  the  evideuee,  that  the  orderof 
the  24th  of  October,  1817,  was  passed  by  the  president  and  boanl  of 
directors,  that  so  long  as  that  order  was  iu  force  and  unaltered,  the 
defeodunt  might  tender  stock  in  payment  of  his  debt  to  the  bank; 
but  if  the  said  order  was  rescinded  or  annulled  by  the  president  and 
board  of  directors,  consisting  of  at  least  five  directors  and  the  presi- 
dent, by  a  parol  order,  that  the  president  and  directors  were  not 
compelled  to  receive  the  said  stock  in  payment  of  the  defendant's 
debt,  after  the  rescinding  the  order  as  atbreaaid.  The  C!ourt  were 
also  of  opinion,  that  if  there  was  an  order  made  by  the  president 
and  directors  to  rescind  the  said  order  of  the  24th  of  October,  1S17, 
and  no  minute  iu  writing  or  memoi-andiun  made  of  the  same,  that  it 
may  be  proved  by  parol  evidence.    The  defendant  excepted. 

.').  The  defendant  then  moved  the  Court  to  instruct  the  jury,  that 
no  parol  evidence  can  prove  the  rescinding  of  the  order  of  the  24tb 
of  October,  1817,  before  mentioned,  unless  such  evidence  establishes 
the  I'act,  that  the  said  oi-der  was  rescinded  by  the  board  of  directors 
at  a  regular  meeting  of  the  said  board,  at  the  ordinary  place  of  meet- 
ing *  of  the  board,  consisting  of  the  presideut  and  not  less  tbau 
live  directors ;  and  also  that  such  pai'ol  testimony  should  show 
the  day  and  year  on  which  the  said  order  had  been  so  its  aforesaid 
rescinded.  Which  the  Court  refused  to  give.  The  defendant  ex- 
cepted. 

t>.  The  detiendaut  then  prayed  the  Court  to  direct  the  jury,  that 
the.v  should  make  any  deductions  or  allowance  from  the  amount 
claimed  by  the  plaintiffs,  by  reasou  of  any  money  or  funds  or  stock, 
which  may  be  in  the  bauds  of  the  plaintiffs,  belonging  to  the  defend- 
ant; and  that  the  jury  shall  make  deductions  from  the  amount 
claimed  by  the  plaintiffs  of  money,  funds,  stock  or  credits,  belonging 
to  the  defendant,  in  the  hands  of  the  plaintiffs.  Which  direetiou 
the  Oonit  also  retiised  to  give ;  but  were  of  opinion,  and  so  directed 
the  jury,  that  if  they  believed  from  the  evidence  that  the  defemlaat 
had  money  or  other  funds  in  the  hands  of  the  plaintiffs,  that  they 
ought  to  deduct  the  amount  of  such  mouey  or  funds  from  the  pl^kin- 
tiffs'  claim  ;  but  the  deteudant  cannot,  in  this  action,  set  off  against 
the  claim  of  the  plaintiff's  Any  stock  he  may  have  in  the  Bank  uf 
Somerset  and  Woi-ceater,  unless  the  jury  shall  believe  from  the  evi- 
dence, that  the  order  of  the  24tli  of  October,  1817,  before  uieutioDed, 
is  still  in  tbrce.  or  the  said  stock  was  rendered  by  the  deteudant  Co 
the  plaintiffs  in  payment  during  the  time  the  said  oi-der  VtOf  iu  forc«, 
and  before  it  was  rescinded.     The  defendant  excepted. 

7.  The  defendant  then  prayed  the  Court  to  instruct  the  jury,  that 
under  the  general  issue  pleaded  in  this  action,  the  plaintiffs  must 
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show  that  they  are  a  body  corporate.    Which  instruction  the  Court 
refused  to  give.    The  defendant  excepted. 

8.  The  defendant  then  moved  the  Court  to  instruct  the  jury,  that 
although  the  promissory  note  given  by  the  defendant,  as  exhibited 
in  evidence,  is  evidence  of  so  much  money  being  in  his  hands  or  pos- 
session as  in  the  promissory  note  is  specified,  yet  that  the  defendant 
maj  retain  the  same  in  equity  and  conscience,  though  not  at  law, 
provided  they  were  satisfied  from  the  evidence,  that  the  plaintiff's 
have  in  their  hands  or  possession,  money,  dividends  of  stock,  or  other 
profits  of  The  Farmers  Bank  of  Somerset  and  Worcester,  to  the 
same  or  greater  amount  belonging  to  the  defendant ;  and  that  the 
jury  should  so  find  their  verdict.  Which  instruction  the  Court  re- 
fused to  give,  but  were  of  •  opinion,  and  so  directed  the  jury,  ^^ - 
that  if  they  believe  from  the  evidence  that  the  defendant  has  '*^'* 
money  or  other  funds  in  the  hands  of  the  plaiutifils,  they  ought  to 
deduct  the  amount  of  the  same  from  the  plaintiffs'  claim  in  this  case. 
The  defendant  excepted. 

9.  The  defendant  then  moved  the  Court  to  direct  the  jury,  that 
the  defendant,  under  the  plea  of  non  assumpsit  has  a  right  to  avail 
himself  of  any  fraud,  mistake  or  imposition,  pra<^tised  on  him  in  the 
transactions  of  the  said  bank,  whereby  it  may  appear  to  the  jury 
that  the  claim  of  the  plaintiffs,  as  exhibited  against  him,  is  unlaw- 
ful, and  to  show  that  nothing  in  equity  and  conscience  is  due  to  the 
plaintiffs.  Which  instruction  the  Court  refused  to  give,  because  it 
was  in  too  general  terms,  and  might  mislead  the  jury ;  but  they  were 
of  opinion,  and  so  directed  the  jury,  that  the  defendant  has  a  right 
in  this  action  to  avail  himself  of  any  fraud,  mistake  or  imposition, 
practised  on  him  as  an  individual,  but  that  he  cannot  claim  an  allow- 
ance in  this  case  for  any  mismanagement  of  the  president  and 
dii'ectors,  as  a  stockholder  in  this  bank.    The  defendant  excepted. 

10.  The  defendant  then  offered  to  read  in  evidence  the  proceedings 
had  before  the  board  of  directors  of  the  Farmers  Bank  of  Somerset 
and  Worcester,  at  a  meeting  by  them  held  on  the  29th  of  November,. 
1815,  viz.  "November  29th,  1815.  Present,  John  C.  Handy,  Presi- 
dent, James  Givans,  James  B.  Bobins,  (qualified,)  John  S.  Martin, 
E.  K.  Wilson.  Ordered,  that  Mr.  Wilson  be  requested  to  attend  to 
the  business  of  this  bank  in  the  proposed  convention  at  Annapolis. 
On  the  2d,  Ordered  that  the  cashier  may  permit  the  account  of  the 
Union  Company  to  run  up  to  the  sum  of  )i<5,000 ;  after  that  sum  has 
heen  drawn  by  them,  interest  to  be  paid  until  paid  up,  which  is 
pledged  to  be  paid  on  or  before  the  loth  of  March,  1816; — with  a 
view  to  show  that  there  was  not  a  number  of  directors  present  at 
that  time  competent  to  transact  business  of  that  desciiption,  and 
that  funds  had  been  withdrawn  from  the  bank  in  consequence  of  the 
orders  of  that  day,  adopted  as  aforesaid  by  the  president  and  four 
directors,  when  the  charter  of  incorporation,  and  the  Act  of  As^^yu- 
bly  under  which  they  acted,  required  a  president  and  five  directors 
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for  the  transactioD  of  sucli  bnsiuess.  Whereby  he  alleges  that  he, 
as  a  stockholder,  has  been  imposed  on  by  the  *  plaintifis,  and 
'*"*  deprived  of  a  dividend  on  the  said  sum  of  $5,000,  iVom  the 
date  of  the  said  order  to  the  present  time ;  and  that  as  no  dividends 
have  been  allowed  the  stockholders  on  the  said  sum,  and  as  the  same 
has  been  illegally  withdrawn  from  the  vaalts  of  the  bank,  the  same 
shonid  in  law  be  still  considered  and  pretjumed  to  be  in  the  vaults  of 
the  said  bank ;  and  that  the  jury  have  a  right  in  this  action  to  make 
him  an  allowance  of  a  reasonable  dividend  on  the  same,  and  deduct 
the  same  from  the  plaintiffs'  claim.  But  the  Oourt  were  of  opinion, 
tba  the  said  evidence  was  inadmissible,  and  refused  to  let  it  go  to  the 
jury.    The  defendant  excepted. 

11.  The  defendant  then  addressed  the  following  questions  to  J.  P. 
DufiSeld,  a  witness  introduced  and  sworn  on  the  part  of  the  defend- 
ant, which  witness  was  the  cashier  of  the  Farmem  Bank  of  Somer- 
set and  Worcester,  to  wit :  "  You  say  that  this  bank  is  insolvent, 
specify  some  particular  creditor,  and  say  what  is  the  evidence  and 
the  amount  of  his  debt  T "  for  the  purpose  of  showing  whether  the 
claimants  or  alleged  creditors  were  genuine  or  spurious,  or  couuterfeifr 
claimants  or  creditors ;  for  upon  the  introduction  of  the  evidence  of 
their  alleged  claims,  it  may  appear  in  evidence  that  the  said  alleged 
claims  were  either  satisfied,  or  the  evidence  of  the  debts  might  be 
counterfeit  bank  notes,  and  if  so,  that  thereby  it  would  api>ear  that 
there  is  money  in  bank  on  which  the  defendant  is  entitled  to  a  divi- 
dend, which  should  by  the  Jury  be  carried  to  his  credit  against  the 
claim  of  the  plaintift's.  To  the  answering  of  which  questions  the 
plaintiffs  objected;  and  which  objection  was  sustained  by  the  Conit. 
The  defendant  excepted, 

12.  The  defendant  then  moved  the  Court  to  iustmct  the  jury,  that 
the  testimony  delivered  by  J.  C.  Handy,  a  witness  introduced  and 
sworn  on  the  part  of  the  defendant,  and  who  was  the  Pi-esident  of 
the  Farmers  Bank  of  Somerset  and  Worcester,  is  Jnsuflicient,  and 
not  competent  in  law,  on  account  of  its  vagueness  and  uncertainty, 
to  prove  the  rescinding  of  the  order  adopted  on  the  24th of  October, 
1817,  (herein  before  mentioned,)  and  appearing  upon  the  records  of 
the  proceedings  of  the  board  of  directors.  The  witness,  on  being 
told  to  repeat  the  testimony  which  he  had  before  given  upon  the 
subject  of  rescinding  the  order  adopted  at  a  meeting  of  the  board 

of  directors  on  the  •  24th  of  October,  1817,satd  as  follows. 
4wo  lin  ^gg  j,j  ^  meeting  of  the  boaiii,  the  day  or  particular  time 
I  do  not  recollect,  the  order  was  rescinded,  and  directions  given  to 
me  to  give  notice  to  the  proper  officer.  There  was  no  memorandum 
in  writing,  that  I  recollect,  and  I  do  not  remember  whether  the 
meeting  of  the  board  of  directors  was  a  regular  or  special  meeting — 
■  whether  the  meeting  of  the  board  of  directors  waa  called  by  me  at* 
president;  or  the  number  of  directors  that  were  present."  Which 
instruction  the  Court  refused  to  give.     The  defendant  excepted. 
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13.  The  defeDdant  then  moved  the  Court  to  instruct  the  jury,  that 
whatever  money  has  not  been  drawn  out  of  the  Farmers  Bank  of 
Somerset  and  Worcester,  agreeably  to  the  charter  of  incorporation, 
the  legal  by-laws  of  the  institution,  the  laws  and  Constitution  of  this 
State,  and  the  Constitution  of  the  United  States,  is  to  be  considered 
and  presumed  to  be  in  the  vault  of  the  said  bank,  for  the  benefit  of 
the  stockholders  and  creditors  of  the  said  bank;  and  that  the  jury 
has  a  right  to  apply  as  much  thereof  as  belongs  to  the  defendant, 
either  as  a  stockholder,  individual,  or  creditor  of  the  said  bank,  as 
will  bar  the  claim  exhibited  against  him  by  the  plaintifi's.  Which 
instruction  the  Court  refused  to  give,  being  apprehensive  it  would 
mislead  the  jury ;  but  were  of  opinion,  and  so  directed  the  jury,  that 
the  defendant  may  set  off  any  money  he  has  in  the  hands  of  the 
plaintiffs,  or  any  dividends  or  profits  declared  by  the  president  and 
directors  to  be  due  to  him  as  a  stockholder :  but  that  he  cannot  be 
allowed  for  the  value  of  his  stock  in  this  action,  unless  the  jury  shall 
believe  from  the  evidence,  that  the  order  of  the  board  of  directors  of 
the  24th  of  October,  1817,  is  still  in  force,  or  that  he  tendered  the 
said  stock  in  payment  of  his  debt  before  the  said  order  was  rescinded ; 
or  that  he  tendered  notes  of  the  bank  in  payment.  The  defendant 
excepted. 

14.  The  defendant  then  produced  evidence  that  he  was  entitled  to 
100  shares  of  the  capital  stock  of  the  Farmers  Bank  of  Somerset  and 
Worcester,  and  that  he  had  fully  paid  up  and  satisfied  to  the  presi- 
dent and  directors  of  the  said  bank,  the  sum  of  $50  on  each  share  of 
the  said  bank  stock,  conformable  to  the  rules,  regulations  and  by- 
laws of  the  said  corporation,  and  agreeably  to  the  original  Act  of 
incorporation.  He  further  offered  in  evidence  the  Act  of  •  As-  ^^^y 
sembly,  entitled,  "An  Act  for  the  benefit  of  the  Farmers  **^* 
Bank  of  Somerset  and  Worcester,  and  the  Salisbury  Branch,"  passed 
at  December  Session,  1820,  ch.  116,  whereby  the  said  corporation  is 
declared  no  longer  capable  of  discounting  bills,  drafts  or  notes,  but 
is  by  the  said  law  required  to  close  the  concerns  of  the  said  bank, 
and  to  make  dividends  of  the  profits  among  the  stockholders  of  the 
same  institution  everj'  two  months.  He  further  offered  evidence,  to 
prove  that  the  joint  property  of  the  said  bank,  as  connected  with 
the  branch  bank  at  Salisbury,  was  amply  sufficient  to  pay  and  satisfy 
all  claims  and  demands  whatever  as  debts  due  and  owing  from  the 
said  institution.  Ui)on  this  evidence  the  defendant  moved  the  Court 
to  instruct  the  jury,  that  if,  from  the  evidence  thus  exhibited  to 
them,  they  should  be  satisfied  that  the  defendant  was  entitled  to  100 
shares  of  the  capital  stock  of  the  s^id  bank,  and  that  the  joint  funds 
of  the  said  banks  are  good  and  solvent,  and  capable  of  paying  the 
creditors  of  the  said  institutions ;  and  that  after  paying  all  debts 
and  claims  to  which  said  institutions  were  liable,  there  would  be  a 
considerable  surplus,  which  ought  to  be  applied  to  the  benefit  of  the 
stockholders,  that  then  and  in  that  case  the  jury  were  bound  in  la^^ 
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and  it  was  their  duty  iu  a^sessiug  damages,  to  admit  the  true  value 
of  such  stock  as  a  set-off  agaiost  the  plaintiffs'  claim.  Which  iu- 
»truction  the  Court  refused  to  give.    The  defeudaut  excepted. 

15.  The  detendaut  then  moved  the  Court  to  direet  the  jiu-y,  thai 
if  they  should,  from  the  evideuce  exhihited,  believe  that  the  deleod- 
ant  \vi\s  entitled  to  lUO  shares  iu  the  capital  stock  of  the  said  com- 
pany, aud  that  the  stockholders  of  the  said  bank  had  accepted  the 
provisions  of  the  Act  of  Assembly,  entitled,  "  An  Act  for  the  benefit 
of  the  Ftiruiers  Bank  of  Bomerset  aud  Worcester,  aud  the  Salisbury 
Branch,"  passed  at  December  Session,  1820,  ch.  lltl,  and  had  acted 
and  proceetled  to  collect  the  debts,  aud  pay  off  the  creditors  of  the 
said  institution,  agreeably  to  the  terms  of  the  said  Act  of  Assembly, 
that  then  uuil  iu  that  case,  if  the  plaiutiS's  do  uut  by  compet«nt 
evidence  show  that  the  Joint  fuuds  oi'  the  said  corporation  are  imuf- 
flcieut  to  pay  the  whole  debts  of  the  said  corporation,  they  have  a 
right,  aud  ought  to  presume  that  the  joint  fuuds  ai-e  sufficient  to  dis- 
charge, as  well  the  debts  and  claims  against  the  said  institution,  as 

all  stockholders  in  the  said  bauk;  aud  they  are  *  bound  iu 
'*"W  assessing  damages  to  admit  as  a  set-off  the  lull  amount  of 
capital  stock  held  by  the  defendant  at  the  just  value  thereof.  Which 
instruction  the  Court  refuse<l  to  give.    The  defendant  excepted. 

16.  The  defendant  then  stated,  that  by  the  original  Act  of  incor- 
poration of  the  said  bank,  passed  at  ^November  Session,  1811,  ch. 
193,  it  is,  iu  the  sixth  section  of  that  Act,  euacted  as  follows :  "  And 
be  it  enacted.  That  the  affairs  of  the  said  bauk  shall  be  managed  by 
sixteen  directors  and  a  president,  eight  of  the  directors  to  be  resi- 
dent in  Worcester  County,  and  eight  in  Somerset  County."  He 
further  stated,  that  the  preamble  of  the  Act  of  182U,  ch.  116,  is  as 
follows,  viz.  "  Whereas  it  has  been  deemed  advantageous  by  the 
stockholders  of  the  Farmers  Bank  of  Somerset  and  Worcester,  and 
the  Salisbury  Branch  Bank,  that  the  affairs  of  the  banks  should  be 
settled,  and  the  corporation  dissolved,  and  to  that  end  hatb  peti- 
tioned the  Legislature  of  Maryland ; "  and  this  preamble,  he  alleges, 
contains  a  suggestion  of  matters  and  things  not  true ;  and  he  alleges, 
that  neither  the  president  nor  directors  did  appl,\'  or  give  their  con- 
sent to  the  changes  made  in  the  said  Act  of  incorporation  by  the 
said  Act  of  182U,  ch.  110 ;  and  he  further  states  and  alleges,  that  it 
was  not  deemed  advantageous  by  the  stockholders  of  the  Farmers 
Bank  of  Somerset  and  Woi-cester,  or  by  the  stockholders  of  the  Salis- 
bury Branch  Bank,  that  the  said  change  or  induction  of  the  num- 
ber of  directors,  from  sixteen  to  seven,  should  be  made,  nor  were 
they  ever  consulted  or  advised  upon  the  subject,  nor  did  they  ever 
prefer  a  petition  to  the  Legislature  for  that  piupose ;  aud  that  the 
last  mentioned  Act  was  passed  without  their  consent  first  had  and 
obtained  accoi-diiig  to  law.  If  these  statements,  allegations  and  sug- 
gestions, should  appear  to  the  jury  to  be  true,  from  the  evidence 
introduced  in  the  case,  then  aud  in  that  case  the  detendant  contends, 
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that  the  said  Act  was  obtained  through  fraud,  imposition  and  sur- 
prise, and  is  void.  The  defendant  then  moved  the  Court  to  instruct 
the  jury,  that  the  said  last  mentioned  Act  of  Assembly  is  unconstitu- 
tional, null  and  void ;  and  if  so,  that  the  present  action  cannot  be 
sustained,  it  having  been  brought  by  virtue  of  the  said  Act  of  As- 
sembly of  1820,  ch.  116;  and  they  are  bound  to  find  a  verdict  for  the 
defendant.  Which  instruction  the  Court  refused  to  give.  The  de- 
fendant •  excepted.  The  verdict  and  judgment  being  in  favor  ^^^ 
of  the  plaintiffs,  the  defendant  appealed  to  this  Court.  'IriW 

The  cause  was  argued  before  Buchanan,  Eakle,  Doksey,  and 
Stephen,  JJ.,  by  the  appellant  in  person,  and  Chambers,  for  the 
apt)ellees. 

DoRSEY,  J.  delivered  the  opinion  of  the  Court.  This  Court  con- 
cur with  the  Court  below  in  the  opinions  expressed  by  them,  in  the 
1st,  2nd,  4th,  5th,  6th,  7th,  8th,  9th,  10th,  11th,  12th,  13th,  14th,  15th 
and  16th  bills  of  exceptions;  but  they  differ  from  the  Court  below, 
in  permitting  the  protest,  set  out  in  the  third  bill  of  exceptions,  to 
go  to  the  jury.  We  hold  it  to  be  clear,  that  the  protest  of  a  promis- 
sory note  is  not  evidence  of  itself  in  chief  of  the  fact  of  demand ; 
and  afi  there  is  no  parol  proof  of  a  demand  set  tbrth  in  the  excep- 
tion, it  is  difficult  ta  conceive  that  the  protest  was  produced  for  any 
other  purpose  than  proving  a  demand  on  the  drawer.  If  the  notary 
public  had  been  dead,  and  this  fact  appeared  by  the  record,  the  case 
would  have  been  governed  by  different  considerations.  We  are  of 
opinion  that  the  judgment  of  the  Court  below  must  be  reversed. 

Judgment  reversed,  and  procedendo  awarded. 
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•NOTE. 


In  the  case  ol'  The  State  vti.  Buchanan  et  al.  ante,  368,  a  procedendo 
was  ordered  to  Haxibrd  Uoonty  Court  for  a  new  trial;  and  in  that 
Court  at  August  Term,  1823,  George  Williams,  one  of  the  traversers, 
appeared,  and  offered  ready  for  trial,  claiming  a  right  to  be  tried 
separately  from  the  two  other  traversers.  The  Court  decided  that 
the  parties  in  such  an  indictment  had  a  right  to  be  tried  separately ; 
and  that,  as  the  other  traversers  were  not  then  before  the  Coart, 
Williams  might  insist  on  having  his  trial  immediately,  unless  the 
Attorney-General  could  show  suflScient  groaod  ibr  a  continnance. 
This  was  done,  by  showing  the  absence  of  a  material  witness,  who 
had  been  summoned  j  and  the  case  was  continued  to  March  Term, 
1823.  At  that  term,  WiUiams  did  not  attend  in  person,  being  con- 
fined by  sickness ;  but  Buchanan  and  M'Callob  appeared,  and  pleaded 
not  guilty,  and  put  themselves  upon  the  Court  for  trial,  instead  of 
the  jury,  under  the  Act  of  1809,  ch.  144,  which  Act  enables  all  per- 
sons presented  or  indicted,  tor  any  offence  whatever,  to  transfer  their 
trials  from  the  jury  to  the  Court,  on  the  plea  of  not  guilty,  and 
authorizes  the  Court  to  decide  on  the  whole  merits  of  the  case. 
After  the  examination  of  a  number  of  witnesses,  and  hearing  the 
counsel  on  the  part  of  the  State,  and  of  the  traversers,  a  majority  of 
the  Court,  [Hanson  and  Ward,  A.  J.]  decided,  that  the  traversers 
were  not  guilty  in  law  or  in  fact,  and  that  a  Judgment  of  acquittal 
must  be  entered.  Dorsey,  C.  J.  was  of  a  different  opinion.  Wil- 
hams  afterwards  appearing,  pleaded  not  guilty,  and  put  himself  upon 
the  Court  for  trial.  He  was  acquitted  as  a  matter  of  course,  be- 
cause  one  person  iilone  caoDot  be  guilty  of  a  conspira^sy;  and  an  the 
other  two  were  acquitted,  he  alone  remained  under  the  indictment. 
And  it  is  said  in  "  A  report  of  the  Conspiracy  Cases,"  (published  by 
the  Bank  of  the  I'.  S.)  fn>m  which  this  statement  is  taken,  that 
"justice  to  him  requires  it  to  be  stated,  that  he  did  not  appear,  from 
any  part  of  the  evidence,  to  have  had  any  agency  in  the  transac- 
tions with  which  his  name  wjis  connected,"  &c.  That  "the  <;ouuBel 
for  the  prosecution  took  occasion  to  declare,  that  his  case  had  been 
viewed  by  them  from  the  first,  in  a  much  more  favorable  light  than 
that  of  the  other  traversers," &c,  "It  is  therefore  highly  probable, 
that  had  he  been  put  ou  bis  trial,  he  would  have  been  acqnittetl  on 
the  merits  of  the  case." 
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ABATEMENT. 

In  a  Court  of  general  jurisdiction,  the  personal  disability  of  the  plain- 
tiff to  sue,  can  only  be  taken  advantage  of  by  a  plea  in  abatement. 
Shivers  vs.  WUson^  100. 

ACTION. 

1.  An  action  may  be  supported  against  a  deputy  sheriff  for  malfeasance, 

not  in  his  capacity  as  deputy  sheriff,  but  as  a  wrong-doer.    Mark 

vs.  LavrreTice,  58. 
3.  To  charge^another  with  burning  a  barn  is  per  se  actionable.    House 

vs.  House,  95. 
See  Action  on  the  Case. 

Assumpsit,  5. 

Promissory  Notes,  1,  2. 

Replevin,  2. 

Right  of  Way,  2. 

SEDUcnoN,  2,  4. 

Trover,  1. 

ACTION  ON  THE  CASE. 
See  Case,  Action  on  the. 

ADVANCEMENT. 
See  Partitiox. 

ADVERSE  POSSESSION. 

See  Ejectment,  18, 19. 

Right  op  Way,  4. 

APPEAL  AND  ERROR. 

1-  A  defendant  against  whom  a  judgment  has  been  rendered  for  a  mis- 
demeanor, is  ex  debito  jtLstitice  entitled  to  prosecute  a  writ  of  error. 
Anderson\vB.  State^  187. 

2.  The  refusal  of  an  inferior  Court  to  grant  a  uew  trial  cannot  be  assigned 

for  error.    lb, 

3.  A  writ  of  error  lies  at  the  instance  of  the  State  in  a  criminal  prosecu- 

tion.   State  vs.  Buchanan^  259. 

4.  A  transcript  of  the  record,  certified  under  the  hand  of  the  clerk  and 

seal  of  the  Court,  with  the  writ  of  error  annexed,  is  a  legal  and 
sufficient  return  to  such  writ  of  error.     /  b. 
See  Criminal  Law,  5. 
Ejectment,  21. 
Orphans'  Court,  3. 
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ASSAULT  AND  BATTERY. 

1.  Whether  or  not  the  defendant  in  an  actiou  of  assault  and  batteiy  has 
supported  bis  plea  of  son  asuault  demetne,  is  for  the  consideration 
of  the  jury,  on  the  evidence.  Bamm  va.  Qrau,  8S7. 
3.  If  on  a  joint  aaeault  and  battery  the  plaintiff  severe  his  actions,  all  the 
facte  occurring  at  the  time  of  the  OBsault  and  battery  may  go  to  the 
jury,  at  the  trial  of  either  of  the  octioiiH.  lb. 
ASSIGNMENT. 

1.  Where  a  bill  is  filed  to  vacate  a  fraudulent  deed,  and  the  fraud  cou- 

siata  in  the  grantor's  making  the  conveyance  to  protect  the  property 
from  a  debt  due  by  him  on  a  promiBBory  note  given  by  him,  and 
endorsed  to  the  complainant,  and  the  debt  is  subsequently  paid  to 
the  complainant  by  the  endorser,  the  bill  cannot  be  carried  on  for 
the  use  of  such  endorser,  but  will  be  dismissed  without  prejudice. 
Heighe  tb.  Farjiiert'  Bank,  56. 

2.  The  endorser  may.  perhaps,  by  a  bill  in  his  own  name,  afterwards  set 

aside  the  deed,  and  recover  the  amount  paid  by  him  to  the  Srst  com- 
plainant,   lb. 

S.  H.  having  a  judgment  against  B.  and  M.  his  surety;  iBaues  pTocem 
thereon,  the  sheriff  makes  the  amount  of  the  judgment,  but  only 
pays  a  part  of  it  to  H.  and  the  balance  is  paid  H.  by  M.  the  surety, 
they  |U.  &  M.)  not  knowing  that  there  were  funds  in  the  hands  of 
the  sheriff — Held,  that  M's  payment  does  not  discharge  H's  claim 
against  the  sheriff,  but  that  the  same  operates  as  an  equitable  as- 
signment of  such  claim  to  H.  for  which  he  may  sue  the  sheriff's 
bond.    Merryman  vs.  State,  346. 

See  Bankruptcy  and  Insolvent',  11, 18. 
SwREn",  4.  T. 

ASSUMPSIT. 

1.  Where  there  is  a  special  contract  not  under  seal,  for  labor  or  services, 
and  it  has  been  fully  executed,  mdebitatiigaagumpail  lies  for  the  sum 
stipulated  by  the  contract.    Couneg  vs.  Covington.,  87. 

3.  If  a  contract  with  an  overseer  be  to  give  him  a  certain  stipulated 

sum.  and  to  furnish  him  with  certain  quantities  of  produce,  the 
value  of  the  produce,  ov  damages  for  its  non-delivery,  cannot  be 
recovered  in  an  action  of  general  mdetntatni  aitumjyiiit.  but  the 
whole  may  be  recovered  in  a  special  action  on  the  case.  lb. 
H.  When  the  entire  contract  is  to  deliver  certain  quantities  of  produce, 
an  action  of  general  indettUatua  aneumpait  cannot  be  Huetained  to 
recover  the  value  of  such  produce,  or  damages,  for  its  non-deiivery. 

lb. 

4.  Where  the  defendant  agrees  with  the  plaintiff  to  pay  him.  as  over- 

seer, a  certain  Hum,  and  a  certain  amount  of  produce,  and  the  plain- 
tiff declares  only  for  the  money,  he  is  not  entitled  to  recover  the 
value  of  the  produce.  A  plaintiff  may  recover  less  than  he  demands, 
but  not  more.  lb. 
^t.  A.  is  indebted  on  a  promissory  note  which  he  is  unable  to  pay:  B, 
ouU  C.  being  equally  indebted  to  A.  agree  to  take  up  A's  note,  bv 
giving  their  own.  and  that  each  of  them  should  pay  one-half  of  tlie 
uot«  so  given  when  it  became  due.  Under  this  agreement.  B-  draws 
a  note  in   favor  of  C.   who  endorses  it.  and    with  this  note    A's  is 


INDEX.--6  H.  &  J.  415 

ASSUMPSIT.— Con«n«cd. 

taken  up.  If,  when  it  becomes  due,  6.  the  maker,  pays  the  whole 
amount  of  it,  he  may  recover  one-half  from  C.  in  an  action  of 
general  indefntatus  assumpsit,  it  not  being  necessary  to  declare  on 
the  special  agreement  between  them.  Morris  vs.  Wdls,  90. 
6.  A  special  demurrer  to  a  count  in  a  declaration,  of  general  indebitatus 
assumpsit  for  a  certain  sum,  without  setting  out  the  cause  or  con- 
sideration upon  which  the  debt  accrued,  ruled  good.  Chandler  vs. 
State.  281. 

ATTACHMENT. 

1.  The  Act  of  1795,  ch.  56.  regulating  the  manner  of  issuing  attach- 

ments, is  limited  in  its  operation,  and  nothing  done  under  it  is 
valid^  unless  its  provisions  are  substantially  complied  with.  Shivers 
vs.  Wilson,  100. 

2.  No  one  can  issue  an  attachment  under  that  Act  but  a  citizen  of  this 

State,  or  of  some  other  State  of  the  United  States.    lb. 

3.  One  may  be  a  citizen  of  the  United  States,  and  not  a  citizen  of  any 

one  State  of  the  United  States— an  allegation,  therefore,  that  the 
party  suing  out  an  attachment  is  a  citizen  of  the  United  States,  is 
not  sufficient;  it  must  apx>ear  by  the  proceedings  that  he  is  a  citizen 
of  this  State,  or  of  some  other  State  of  the  United  States.    lb. 

4.  The  proceedings  under  the  Act  of  1795,  ch.  56,  must  not  only  show 

that  the  party  suing  out  the  attachment  is  a  citizen  of  this  State , 
or  of  some  other  of  the  United  States,  but  when  the  garnishee  ap- 
pears, and  pleads  nan  assumpsit  by  the  defendant,  the  plaintiff 
must  at  the  trial,  prove  himself  to  have  been,  at  the  time  of  the 
issuing  out  the  attachment,  a  citizen  of  this  State,  or  of  some  other 
of  the  United. States.    lb, 

5.  A  record  of  the  proceedings  and  final  discharge  under  the  insolvent 

laws,  of  a  person  against  whose  goods,  &c.  an  attachment  issued  on 
a  judgment  rendered  against  him  before  such  discharge,  and  laid  in 
the  hands  of  his  garnishees,  admitted  in  evidence  on  the  trial  against 
the  garnishees.    Harding  vs.  Htdl,  392. 

6.  Such  evidence  to  be  left  with  the  jury  to  say,  whether  or  not  it  sup- 

ported the  plea  of  nulla  bona.    lb. 
See  Attokney. 

MOKTQAOB,  2. 

ATTORNEY. 

Where  an  attorney  of  the  Court  appeared  for  garnishees  summoned  on 
an  attachment,  &c.  the  Court  would  not  strike  out  the  appearance 
of  such  attorney,  although  he  had  not  been  authorized  by  the 
garnishees  to  appear  for  them,  and  they  did  not  intend  to  contest 
the  attachment.    Harding  vs.  Hull,  392. 

BANK. 

1.  Parol  evidence  is  admissible  to  prove  that  a  written  order  entered 

among  the  proceedings  of  the  board  of  directors  of  a  bank,  was 
rescinded  and  annulled,  by  a  subsequent  verbal  order,  of  which  no 
minute  in  writing  was  made.     Whittington  vs.  Farmers'  Bank.  401. 

2.  The  parol  proof  of  such  verbal  order  need  not  establish  the  fact  that 

the  order  was  rescinded  by  the  board  of  directors  at  a  regular  meet- 
ing of  the  board  at  the  ordinary  place  of  meeting,  consisting  of  ^\^q 
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presideDt.  aod  not  Iobh  than  the  Dumber  of  directors,  required  b; 
the  chaiter  for  transactiaK  the  ordinary  business  of  the  bank— nor 
need  such  parol  testimony  show  the  da;  and  yeax  on  which  the  order 
had  been  rescinded,  lb. 
H.  In  an  action  on  a  promissorj  note  endorsed  to  a  bank,  the  defendant 
cannot  set  off  against  the  claim  of  the  bank  any  stock  he  may  have 
therein.     lb. 

4.  The  general  issue  being  pleaded,  the  plaintiffs  are  not  bound  to  show 

that  they  are  a  body  corporate.    lb. 

5.  The  defendant  cannot  retain  in  his  hands  the  amount  specified  in  the 

promissory  note  on  which  the  action  is  brought  by  the  bank,  although 
the  bank  may  have  in  its  poesesEion  money,  dividends  of  stock  or 
other  profits  of  the  bank,  tu  the  same  or  greater  amount,  belonging 
to  the  defendant;  he  can  only  claim  to  liave  deducted  from  the  note, 
money  or  other  funds  in  the  posseesion  of  the  bank  belonging  to 

4.  He  has  a  right  to  avail  himself  of  any  fraud,  mistake  or  imposition, 
practised  on  him  as  an  individual:  but  he  cannot,  ae  a  stockholder. 
claim  an  allowance  in  an  action  against  him  by  the  bank  as  the 
endorser  of  a  promissory  note,  for  any  mismanagement  of  the  presi- 
dent and  directors  of  the  bank.     lb. 

7.  Evidence  that  there  was  uot  a  sufficient  number  of  directAra  of  the 

bank  present  at  the  time  of  making  a  certain  order,  competent  to 
transact  business  of  that  description,  and  that  funds  had  been  with- 
drawn from  the  bank  under  that  order,  when  the  charter  required 
a  greater  number  of  directors,  whereby  the  defendant,  as  a  stock- 
holder, had  been  deprived  of  a  dividend  on  his  stock.  Ac. — Held. 
that  the  evidence  was  inadmissible.    lb. 

8.  The  defendant,  in  order  to  show  that  there  was  money  in  the  bank  on 

which  be  was  entitled  to  a  dividend,  and  which  should  be  credited 
against  the  claim  of  the  bank,  proposed  the  following  question  to 
tbe  cashier  of  the  hank,  viz:  "  You  say  that  this  bank  is  insolvent, 
specify  some  particular  creditor,  and  say  what  is  the  evidence  of 
the  amount  of  his  debt?  "  for  the  purpose  of  showing  whether  tbe 
claimants,  or  alleged  creditors,  were  genuine  or  spurious,  or  were 
satisfied,  &c.  Held^  that  the  question  was  improper  to  be  answered. 
lb. 
B.  The  Court  refused  to  direct  the  jury  that  the  testimony  of  a  witness 
was  insufficient  and  not  competent  in  law,  on  account  of  its  vague- 
ness and  uncertainty,  to  prove  the  rescinding  of  an  order  adopted  by 
the  board  of  directors.     lb. 

10.  The  defendant  may  set  off  against  the  claim  of  the  bank,  any  money 

he  has  in  the  bank,  or  any  dividends  or  profits  declared  by  the  bank 
to  be  due  to  bim  as  a  stockholder;  but  he  cannot  be  allowed  for  tbe 
value  of  his  stock;  and  the  Court  refused  to  direct  the  jury,  that 
money  illegally  drawn  from  the  bank  is  to  be  considered  to  be  in 
the  vault  of  the  bank;  for  the  benefit  of  the  stockholders  and  credi- 
tors of  the  bank.  &c.     lb. 

11.  The  Court  refused  to  direct  the  jury,  that  if  the  defendant  was  en- 

titled to  stock  in  tbe  bank,  and  that  the  funds  of  the  bank  are 
solvent,  and  there  would  be  a  surplus  to  be  applied  to  tbe  stock- 
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holders,  they  were  bound  in  assessing  damages,  to  admit  the  true 
value  of  such  stock  as  set-off  against  the  claim  of  the  bank.  Also, 
that  unless  it  is  proved  that  the  funds  of  the  bank  are  insufficient  to 
pay  the  debts  of  the  bank,  the  jury  are  to  presume  that  the  funds 
are  sufficient  to  discharge,  as  well  the  debts  and  claims  against  the 
bank,  as  all  stockholders,  &c.  Also,  that  if  it  appeared  to  the  jury 
to  be  true  that  the  preamble  to  a  supplement  to  the  Act  of  incorpora- 
tion of  the  bank,  contains  suggestions  of  matters  and  things  not 
true,  and  that  the  president  or  directors  did  not  apply  for  or  give 
their  consent  to  the  said  supplementary  Act  that  then  it  was  obtained 
through  fraud,  &c,  and  is  unconstitutional,  niill  and  void.    /&. 

BANKHUPTCY  AND  INSOLVENCY. 

1.  The  certificate  of  Justices  of  the  Peace  of  their  proceedings  under  the 
Act  of  1774,  ch.  28,  relating  to  insolvent  debtors,  is  of  itself,  evi- 
dence of  the  facts  it  contains,  and  a  party  claiming  under  such  pro- 
ceedings is  not  compelled  to  prove  such  facts  by  evidence  cdiunde 
the  certificate.     Winingder  vs.  Diffenderffer^  148. 

3.  Where  it  appears  by  the  proceedings  of  the  Justices  under  the  above 
mentioned  Act,  that  the  insolvent,  at  the  time  of  applying  for  its 
benefit,  had  been  in  confinement  for  twenty  days  and  upwards,  and 
that  afterwards,  at  the  meeting  of  the  Justices,  the  insolvent  and 
the  sheriff,  the  sheriff  certifies  to  the  Justices  that  the  insolvent  had 
been  in  prison  fifty-two  days,  the  legal  inference  is,  that  he  had  not 
been  confined  for  a  longer  period,  although  no  negative  words  are 
used  shewing  that  not  to  have  been  the  case.    lb. 

3.  It  is  not  necessary  that  it  should  appear  negatively,  in  proceedings 

under  the  Act  in  question,  that  the  debts  of  the  insolvent,  at  the 
time  of  his  application,  do  not  exceed  2001.  sterling,  it  is  sufficient 
if  it  appears  affirmatively.    lb. 

4.  The  omission  of  the  word  '"or"  which  immediately  precedes  the 

words  *'to  secure  the  same  to  receive  or  expect  any  profit  or  ad- 
vantage,^^ &c.  in  the  oath  required  by^^the  said  Act  of  1774,  does  not 
materially  change  the  meaning  of  such  oath.    lb. 

5.  In  a  sheriff  *8  deed,  as  trustee,  of  an  insolvent  debtor  under  said  Act, 

it  is  not  necessary  to  state  the  exact  notice  given  by  him  of  the  time 
of  the  sale  of  the  property  contained  in  the  deed.    lb. 

6.  A  discharge  of  an  insolvent  debtor  under  the  Act  of  March.  1774, 

ch.  28,  will  not  release  him  of  a  debt  contracted  subsequent  to  the 
passage  of  that  Act,  although  both  himself  and  his  creditor  were 
citizens  of  this  State  at  the  date  of  such  discharge.  Gordon  vs. 
Turner,  802. 

7.  There  is  do  adequate  provision  in  the  general  insolveot  laws  of  this 

State,  for  dispossessing  an  insolvent  debtor  of  his  property,  from 
the  time  of  his  application  for  relief.    Kennedy  vs.  Bogga,  3«S0. 

8.  A  provisional  trustee,  appointed  under  the  Act  of   1816,  ch.  221,  s. 

2.  is  to  take  possession  of  the  insolvent's  property;  but  no  power  is 
given  him  to  recover  such  property  from  third  persons;  where  that 
is  to  be  done,  (there  being  no  permanent  trustee.)  the  name  of 
the  insolvent  must  be  used.     lb. 

9.  The  possession  only,  passes  to  the  provisional  trustee,  and  the  ab^Q. 

lute  property  remains  with  the  insolvent  until  a  permanent  trusy^^ 
27  5  H.  &  J.  ^^ 
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is  appointed,  in  whom,  by  operation  of  the  insolvent  Acts,  the  title 
of  the  property  Teats.     Jb. 

10.  The  provisional  trustee  haa  only  power  to  possees  and  preseiTe  the 

insolvent's  property  for  the  benefit  of  his  creditors:  and  for  the  pro- 
tection of  that  right  he  may  sue  if  his  possession  is  invaded.    lb. 

11.  To  avoid  a  deed  or  assignment  by  an  insolvent  debtor,  it  must  be  made 

with  a  view  and  under  the  expectation  of  becoming  an  insolvent 
debtor,  and  with  an  intent  thereby  to  give  au  undue  and  improper 
preference.    Per  Chase.  C.  J.    lb. 

12.  The   time  when   a   person  becomes  an   insolvent  debtor,   under  the 

insolvent  taws,  is  when  he  files  his  petition  for  the  benefit  of  those 
laws.    Ibid. 

13.  An  assignment  made  by  an  insolvent  through  coercion  of  the  law.  is 

not  au  undue  and  improper  preference.     Ibid. 

14.  Before  a  final  releaae  can  be  obtained  by  an  insolvent,  the  trustee 

must  certify  to  the  Court  that  he  has  received  all  the  property  con- 
tained in  the  insolvent's  schedule.     Ibid. 

15.  Where  there  is  no  final  discharge  the  petition  of  the  insolvent,  and 

all  the  proceedings  under  it.  are  inefi'ectual  and  void,  and  the  prop- 
erty will  be  divested  out  of  the  trustee,  and  revert  to  the  petitioner, 
and  vest  in  him  by  operation  of  law.  as  a  resulting  trust,  (the 
original  object  of  the  trust  having  failed*,)  and  will  be  liable  to  be 
operated  on  and  affected  under  the  general  laws  as  the  property  of 
the  petitioner.  Ibid. 
See  Debtor  and  Creditor,  1,  2. 

BASTARD. 

See  Wills.  3,  4. 
BILL  OF  EXCEPTIONS. 

See  Cfiminai,  Law.  B. 

BOND- 

1.  Where  there  is  a  judgment  by  default  in  an  action  on  a  bond  with 
a  collateral  condition,  there  must  be  breaches  suggested,  and  the 
damages  assessed,  as  directed  by  the  Statute  of  8  &  9  Wm.  III.  ch- 
11,  before  an  execution  can  issue  against  the  defendant;  and  if  it  be 
sooner  issued  it  will,  on  motion,  be  quashed.     Wilmer  vs.  Harris.  1. 

3.  If  the  breaches  are  stat«d  in  the  declaration,  and  there  is  a  judgment 
for  the  plaintiff  on  confession,  by  nil  dieit.  or  on  demurrer,  they 
need  not  be  again  suggested  to  enable  the  jury  to  assess  the  dam- 
ages; nor  is  such  suggestion  necessary  where  the  judgment  is  for 
the  plaintiff  on  the  defendant's  demurrer  to  a  replication  setting 
forth  the  breaches.    lb. 

3.  Before  the  damages  in  such  an  action  are  assessed  in  the  manner 

before  stated,  the  judgment  is  only  interlocutory.     lb. 

4.  An  injunction  bond  is  only  binding  with  reference  to  the  judgment 

it  recites,  and  is  a  security  for  the  payment  of  no  other  judgment 
than  the  recited  one;  as  where  the  judgment  recited  was  stated  to 
have  been  at  April  Term.  1^*401,  when  it  was  in  fact  at  September 
Term,  1801.  it  was  held  that  the  bond  was  not  liable.  Jlforffnij  vs. 
Blnck-intait,  50. 
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^m>.— Continued, 
See  Limitations,  1. 
Ne  Exeat,  2. 
Pleading,  2,  3. 

^^E,  ACTION  ON  THE. 

An  action  on  the  case,  in  nature  of  waste,  can  only  be  brought  by  a 

reversioner  or  remainder-man  in  fee  simple,  fee  tail,  for  life,  or  for 

years.     McLaughlin  vs.  Long^  85. 
5ee  Assumpsit,  2,  3. 

Right  of  Way,  7. 

Seduction,  1,  2,  4. 

^^ANCELLOR. 
^ee  Judiciary.  2. 

COi^'FLlCT  OF  LAWS. 

^-   Th.e  laws  of  foreign  States  are  facts,  and  must  be  proved  as  other 
£&cts — Historical  evidence  of  them  is  insufficient.    Baptiste  vs.  De 
T^^olunbrun,  69. 
2.    W'Jhere  the  laws  of  this  State,  and  of  any  other,  differ,  the  Court 

liere  is  bound  to  administer  the  former.     Davis  vs.  Jacquin,  76. 
^   Contract,  1. 

C0N8t>XRACY. 

^'   1*lie  offence  of  conspiracy  is  of  common  law  origin,  and  not  restricted 

or  abridged  by  the  Statute  83  Edw.  I.    State  vs.  Buchanan,  259. 
^*    A.  conspiracy  to  do  any  act  that  is  criminal  />er  se,  is  an  indictable 
oflfence  at  common  law.     lb. 
^-  ^here  an  indictment  for  conspiracy  will  be  at  common  law.     76. 
^<  In  a  prosecution  for  a  conspiracy,  it  is  sufficient  to  state  in  the 
indictment,  the  conspiracy  and  the  object  of  it:  and  the  means  by 
which  it  was  intended  to  be  accomplished  need  not  be  set  out.     lb. 
5.  Every  conspiracy  to  do  an  unlawful  act,  or  to  do  a  lawful  act  for  an 
illegal,  fraudulent,  malicious,  or  corrupt  purpose,  or  for  a  purpose 
which  has  a  tendency  to  prejudice  the  public  in  general,  is  at  com- 
mon law  an  indictable  offence,  though  nothing  be  done  in  execution 
of  it,  and  no  matter  by  what  means  the  conspiracy  was  intended  to 
be  effected,  which  may  be  perfectly  indifferent,   and    makes  no 
ingredient  of  the  crime,  and  therefore  need  not  be  stated  in  the 
indictment.     I  b. 

6.  Our  ancestors  brought  with  them  the  laws  of  the  mother  country,  so 
far  at  least  as  they  were  applicable  to  their  situation,  and  the  con- 
dition of  an  infant  colony.  And  if  they  brought  with  them  the 
common  law  of  conspiracy,  tbey  brought  .it  as  it  is  now  settled 
and  known  in  England.  It  is  to  judicial  decisions  that  we  are 
to  look  for  the  evidences  of  the  common  law.    lb. 

7.  The  third  section  of  the  Bill  of  Rights  has  reference  to  the  common 
law  in  mass,  as  it  existed  here,  either  potentially,  or  practically,  and 
as  it  prevailed  in  England  at  that  time,  except  such  portions  of  it 
as  are  inconsistent  with  the  spirit  of  that  instrument,  and  the 
nature  of  our  new  political  institutions:  and  it  cannot  be  incon- 
sistent with,  or  repugnant  to  the  spirit  and  principles  of  our  institu- 
tions, to  correct  the  morals  and  protect  the  reputation,  rights  and 
property  of  individuals,  by  punishing  corrupt  combinations  falsely 
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to  rob  aootbei  of  hie  reputatioD,  maliciouelj  to  tuId  him  in  hie 
busiuesa.  or  fraudulently  to  cheat  him  of  his  property.     lb. 

8.  An  iDdictment  having  two  counta,  the  firat  charging  the  defendauts 

witb  an  executed  conspiracy,  falsely,  fraudulently  and  unlaw- 
fully,  by  wrongful  and  indirect  means,  to  cheat,  defraud  and 
impoverish  the  president,  directors  and  company  of  the  bank  of  the 
United  States;  and  the  second  charging  them  with  a  conspiracy 
ouly.  falsely,  fraudulently  and  unlawfully,  by  wrongful  and  in- 
direct means,  to  cheat,  defraud  a3d  impoverish  the  president,  direc- 
tors and  company  of  the  bank  of  the  United  Stat«e: — where  one 
of  the  defendants  was  the  president  of  the  office  of  discount  and 
deposit  of  the  mother  bank,  another  the  cashier  of  that  office, 
and  the  other  a  director  of  the  mother  bank — Held,  that  the  matter 
charged  in  each  count  in  the  indictment  constitutes  a  punishable 
conspiracy  at  common  law,  and  that  tbat  portion  of  the  common 
law  is  in  force  in  this  State.     lb. 

9.  Under  the  Constitution  of  the  United  States  the  Courts  of  this  State 

have  jurisdiction  of  the  offence  charged  in  the  above  indictment.    Tb. 
CONSTITUTIONAL  LAW. 
See  CoNSPntACT,  9. 

COBPOBATIONS,    7. 

CONTRACT. 

1.  No  right  can  be  derived  under  a  contract  made  in  exprees  opposition 

to  the  lex  loci  contnwtiin.    Hall  vs.  Muttin,  151. 

2.  Executory  contracts  are  generally  void  under  the  Statute  of  Frauds 

and  Perjuries,  where  the  requisites  of  that  Statute  are  not  complied 
with.     Eiehelberger  vs.  M'Caulej/.  171. 

3.  A  contract  to  deliver  wheat  at  a  future  period,  which  wheat  at  the 

time  of  the  contract  is  unthreshed,  is  not  within  this  Statute.     lb. 

4.  The  doctrine  that  contracts  for  the  sale  of  goods,  for  the  delivery  of 

which  work  and  labor  is  necessary,  are  not  within  this  Statute  ia 
only  to  be  extended  to  cases  where  the  work  and  labor  to  be  done, 
may  be,  of  themselves,  considered  parts  of  such  contracts.    Jb. 

cobpobations,  1,  3,  3. 
Guaranty,  1. 
Neqboes  and  Slaves.  10. 
Principal  and  Agent,  1. 
CORPORATIONS. 

1.  By  the  Act  of  1813,  ch.  138.  a  supplement  to  the  Act  of  incorporation 
of  the  appellants,  the  form  prescribed  for  taking  subscriptions  was. 
that  the  eubHcribers  should  sign  this  agreement:  "  We.  whose  names 
are  hereunto  subscribed,  do  promise  to  pay  to  The  President.  Hana- 
gers  and  Company  of  the  Hager'w-Town  Turnpike  Road  Company. 

the  sum  of dollars  for  every  share  of  stock  in  the  said  company. 

set  opposite  to  our  respective  names. "'  The  form  used  omitted  the 
word  "President."  and  it  wax  held  to  be  sufficient  and  binding  on 
the  subscribers.     Hiigerslon'ii  Turnpike  Hotul  Co.  vs.  Creayer.  92. 

5.  Less  strictness  is  observed  in  contracts   with  or  by  corporations  than 

in  actions  by  or  ^^inst  them.    lb. 
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CORPORATIONS.— Confmiiai. 

3.  In  contracts  with  a  corporation  it  is  sufficient  that  its  name  be  so  given 

as  to  distinguish  it  from  other  corporations.    lb, 

4.  Where  notice  is  directed  to  be  given  of  the  time  and  place  for  receiv- 

ing subscriptions  for  stock,  the  object  is  to  prevent  a  monopoly  of 
the  stock,  and  the  vrant  of  the  notice  is  no  defence  to  one  who  does 
subscribe.    Ih. 

5.  Where  a  corporation  has  gone  into  operation,  and  rights  have  been 

acquired  under  it,  every  presumption  should  be  made  in  favor  of  its 
legal  existence.    lb.         g 

6.  Cozporations  which  may  be  lawfully  created  by  Congress  can  be 

located  within  the  limits  of  a  State,  and  it  is  not  competent  for  our 
Legislature  to  pass  laws  impeding  their  oi)eration8.  State  vs.  Buch- 
anan^ 259. 

7.  Under  the  Federal  Constitution  the  State  Courts  have  exclusive  juris- 

diction over  common  law  offences  against  a  corporation  created  by 
Congress  and  situated  within  the  State.  The  mere  potential  right  of 
Congress  to  make  a  crime  an  offence  against  the  United  States,  and 
to  give  exclusive  jurisdiction  thereof  to  the  Courts  of  the  U.  S.  will 
not  oust  the  prior  jurisdiction.    lb, 

8.  For  the  purposes  of  such  prosecution  the  corporation  is  regarded  as 

an  individual.    lb,  ' 
See  Bank,  8. 

COURT  OF  APPEALS. 

Whatever  question  was  binding  on  the  late  Court  of  Appeals,  is  equally 
binding  on  the  present  Court  of  Appeals.    Hammond  vs.  Ridgely^  199. 

COURTS. 

1.  Where  a  Court  has  general  jurisdiction,  but  its  proceedings  in  relation 

to  any  particular  subject  are  specially  pointed  out  by  statute,  the 
mode  so  prescribed  must  be  substantially  pursued.  Shivers  vs.  Wil- 
son^ 100. 

2.  A  Court  of  limited  jurisdiction  must  show  its  jurisdiction  on  the  face 

of  its  proceedings.    lb, 

COVENANT. 

1.  Articles  of  agreement  between  K.  and  S.  in  which  K.  agrees  to  con- 
vey certain  lands  to  S.  in  consideration  that  S.  would  pay  to  K.  or 
order,  £600,  and  provide  for  the  support  of  K.  and  wife,  during 
their  lives,  K.  to  live  on  the  lands  and  keep  there  two  slaves,  and 
that  the  future  issue  of  such  slaves  should  belong  to  S.  and  his  heirs, 
is  a  covenant  and  not  a  grant,  and  does  not  give  S.  property  in  such 
issue.  Culver  vs.  Shriner^  175. 
2.  In  an  action  of  covenant  where  D.  warrants  and  defends  certain 
slaves  sold  to  F.  against  all  persons  whatsoever,  to  be  the  property 
of  F.  the  breach  assigned  in  the  declaration  was,  that  the  slaves,  at 
the  time  of  the  sale,  were  not  the  property  of  D.  but  of  S.  who  dis- 
poBsessed  F.  of  them  by  a  writ  of  replevin  issued  against  D.  and 
that  D.  did  not  warrant  and  defend  the  slaves  to  F.  There  was 
no  proof  offered  of  the  title  of  S.  except  the  service  of  the  writ 
of  replevin,  and  its  return  to  Court.  Held^  that  F.  was  bound  not 
only  to  state  specially,  dispossession  of  her  slaves,  but  if  it  was  by 
a  stranger,  he  must  also  state  a  better  or  paramount  legal  title  to 
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them  in  such  stituiger  and  support  it  by  proof,  and  that  the  mere 
service  of  the  writ  of  replevin,  without  anything  further  having 
been  done  therein,  wae  do  evidence  of  the  right  or  title  of  S.  to  the 
slaveH  replevied.  If  S.  had  made  good  his  claim  to  the  slaves  reple- 
'  vied,  the  judgment  would  have  afforded  the  best,  but  not  the  onlj 
evidence  to  which  F.  could  resort,  to  prove  that  S.  had  a  better  title 
to  them  than  D.  Any  other  evidence,  written  or  oral,  evincing  the 
fact,  might  have  beeh  used.    Fciiirkk  vs.  Forrent,  338. 

CEimNAL  LAW. 

1.  The  Act  of  ISOS,  ch.  188.  s.  5,  punishls  the  burning  of  a  barn,  whether 
it  contains  the  articles  of  personal  property  mentioned  in  that  flec- 
tion, or  other  articles.     Hoime  vs.  Hoiige,  03, 

3.  The  word  empty,  mentioned   in   that  section,  is  used  only  to  distin- 

guish a  barn,  having  the  articles  therein  enumerated,  from  one  that 
has  not.  and  was  not  intended  to  mean  a  barn  entirely  empty. 
Every  barn  not  containing  said  enumerated  articles  is  in  the  mean- 
ing of  said  section  an  empty  barn.     lb. 

5.  Though  penal  laws  are  not  to  be  extended  by  construction  they  are  to 

receive  a  rational  interpretation.     Jb. 

4.  An  indictment  charging  that  the  traverser  "  did  assist  a  negro  woman 

N.  the  slave  of  J.  A.  in  eloping  and  running  away  from  the  said  J- 
A.  by  accompanying  her  a  considerable  distance,  and  showing  her 
the  road  by  which  she  might  escape,  thereby  depriving  her  master 
J.  A.  of  the  services  of  said  slave."  is  sufficiently  laid  under  the 
Act  of  1798,  ch.  67,  s.  19.  Queni  vs.  State,  186. 
0.  For  error  apparent  on  the  face  of  the  record  in  such  criminal  cases 
as  are  enijmerated  in  the  Act  of  178S.  ch.  87,  s.  6.  there  may  be  an 
appeal.     lb. 

6.  A  bill  of  exceptions  is  not  allowed  in  criminal  cases.    Jb. 

7.  On  the  reversal  of  a  judgment  rendered  in  favor  of  the  traversers 

in  a  criminal  prosecution,  a  proeeihndo  was  awarded  directing  a 
new  trial.     Stale  vs.  Biicltiman.  S50. 

8.  Though  an  Act  may  not  have  properly  embraced  anything  but  civil 

cases,  a  different  practice  and  construction  for  one  hundred  years 
is  not  to  be  disturbed.     lb. 
See  Appeal  and  Ekkor.  3,  4. 
Conspiracy. 


DAMAGES. 

See  AssvHFsrr,  3,  8. 

Bond,  i,  3,  3. 

Trover,  3, 4,  5. 
debtor  and  creditor. 

1.  A  promise  by  a  debt«r,  after  his  discharge  under  a  bankrupt  law.  to 
pay  a  prior  debt,  waives  the  discharge,  and  the  debt  is  a  su£Bcient 
consideration  for  the  promise.     Yate»  vs.  HoUiiujaworlh,  173, 

3.  The  promise  must  however  be  express,  and  if  a  condition  be  annexed 
to  it.  the  condition  must  he  complied  with.     lb. 

See  Equity,  2.  3. 

Fraudulent  Co.weya.nces,  1,  2. 
Surety,  4,  0,  6. 
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DEED. 

1.  Attesting  witnesses  are  not  necessary  to  a  deed,  and   where  their 

names  are  erased,  it  is  incumbent  on  the  party,  wishing  to  avoid  the 
deed,  to  prove  that  the  erasure  was  made  after  its  execution  and 
delivery.     Wickes  vs.  Caulk ^  29. 

2.  The  erasure  of   the  names  of   attesting  witnesses  to  a  deed,  by  a 

stranger,  after  its  execution  and  delivery  will  not  avoid  it.    lb. 

3.  Where  a  deed  was  recorded  within  time,  and  the  year  when  it  was 

acknowledged  was  omitted  in  the  acknowledgment,  the  legal  infer- 
ence is,  that  it  was  legally  acknowledged.     lb' 
See  Bankruptcy  and  Insolvency,  5, 11. 
Ejectment,  1,  2,  3.  6,  7,  22. 
Evidence,  14,  15. 

DEPOSITION. 

1.  Where  the  return  of  a  commission  to  take  testimony,  states  that  the 

commissioners  took  the  oath  annexed  to  the  commission  before  A. 

B.  the  legal  presumption  is,  that  A.  B.  had  authority  to  administer 

an  oath.    Suavely  vs.  M^Pherswi^  116. 
2-  If  notice  of  the  execution  of  a  commission  be  given  to  the  party 

against  whom  the  evidence  taken  under  it  operates,  it  is  sufficient, 

though  no  notice  was  given  to  the  adverse  party.     lb. 
3.  Where  certain  words  of  a  deposition,  being  the  opinion  only  of  the 

witness,  were  held  not  competent  evidence.     Law  vs.  Scott^  359. 
See  Evidence,  2, 12. 

DESCENT  AND  DISTRIBUTION. 

1-  Under  the  Act  of  1786,  ch.  45,  where  one  dies  intestate  and  without 
issue,  seized  of  an  estate  in  land  by  purchase,  and  not  derived  from, 
or  through  either  of  his  ancestors,  such  estate  descends  to  his 
brothers  and  sisters  of  the  whole  blood,  and  their  descendants,  in 
equal  degree;  and  if  one  of  said  brothers  or  sisters  die,  leaving  a 
grandchild,  or  any  the  most  remote  descendant,  as  his  or  her  heir- 
at-law,  such  child,  or  descendant,  is  entitled  to  the  same  interest  in 
the  estate,  as  the  ancestor  would  have  been  if  living,  and  takes  the 
same  per  stirpes  and  not  per  capita.  Maxivell  vs.  Seney,  18. 
3.  If  the  personal  estate  of  a  deceased,  after  the  payment  of  his  debts, 
is  not  sufficient  to  compensate  his  widow  for  her  thirds,  negroes  be- 
queathed to  be  free,  may  be  allotted  to  her  as  slaves  for  life.  Negro 
William  vs.  Kelly,  48. 
3.  A.  died  intestate,  seized  of  a  tract  of  land  on  which  there  was  a  grist- 
mill then  in  operation.  On  a  division  of  the  land  under  the  Act 
to  Direct  Descents,  amongst  his  heirs,  the  mill  was  on  the  part 
allotted  to  B.  the  dam  of  which  covered  a  portion  of  the  part  allotted 
to  C. — Held,  that  B.  had  a  right  to  use  the  mill  and  dam  in  the  same 
way,  and  to  the  same  extent,  as  they  had  been  used  by  A.  in  his 
life-time.    KUgour  vs.  Asheom,  65. 

DEVISE. 
See  Wills. 

EJECTMENT. 

1.  Where  the  whole  of  a  tract  of  land  is  located  on  the  plots,  a  deed, 
conveying  the  whole,  may  be  given  in  evidence,  though  it  is  not 
itself  located.    Beall  vs.  Bayard,  97. 
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S.  If  a  deed  conveys  leas  than  the  entire  tract,  it  cannot  be  given  in 
evidence  without  being  located,  notwithstanding  the  location  of  the 
entire  tract.    lb. 

3.  Where  it  was    held   that  a  deed    conveyed    only  the  quantity  of 

land  included  vithin  the  metes  and  bounds,  and  couraes  and  dis- 
tances, established  bj  a  decree  of  the  Chancellor,  and  could  not  be 
given  in  evidence  unlesa  located,    ib.  ' 

4.  An  ejectment  may  be  maintained  for  land  by  its  reputed  name. 

Foieke  vs.  Kemp,  104. 

5.  Where  it  was  held  to  be  the  legal  presumption,  that  a  grant  for  certun 

land  had  regularly  issued.    Can-oil  vs.  Noneood,  121. 

6.  Where  it  was  held  that  a  certain  deed  could  not  operate  as  a  feoffment 

for  want  of  livery  of  seizin,  nor  as  a  release  to  enlarge  the  estate 
of  the  grantee,  because  the  grantee  had  no  legal  estate,  nor  as  a 
deed  of  bargain  and  sale,  enrolled  under  the  decree  of  the  Court 
of  Chancery.    Ib. 

7.  It  ia  the  province  of  the  Courts  to  construe  grants  and  deeds,  as 

well  in  regard  to  the  land  intended  to  be  transferred,  as  to  the 
eetat«  mt«nded  to  be  created,  and  in  all  cases  except  that  of  a  laCeni 
ambiguity,  this  construction  must  depend  on  the  grants  or  deeds 
themselves,  and  not  on  matter  de  hora.    Ib. 

8.  Calls  are  first  t«  be  gratified;  when  there  are  none,  resort  is  to  be 

had  to  course  and  distance.    Ib. 

9.  The  line  of  a  tract  of  land  may  as  welt  be  the  subject  of  a  call  as  a 

natural  object.    Ib. 

10.  Calls  are    preferred    to  course   and    distance,  because  it    operates 

most  beneficially  for  the  grantee.    Ib. 

11.  The  location  of  calls  is  to  be  decided  by  the  jury.    Ib. 

13.  A  plaintiff  in  ejectment  may  recover  less  than  he  claims,  but  it 
must  be  of  the  same  nature.  If  he  declares  for  an  undivided  part. 
he  may  recover  any eraaller undivided  part, or  if  he  declares. for  ao 
entirety,  any  smaller  entirety,  but  he  cannot  recover  an  entirety  if 
he  decl.tres  for  an  undivided  interest,  nor  an  undivided  interest  if 
he  declares  for  an  entirety.     Ib. 

13.  A   plaintiff  in  ejectment  must,  at  the  time  of   instituting  bis  suit, 

and  at  the  trial  of  the  cause,  have  a  legal  title  to  the  land  he  sues 
for.    Ib. 

14.  A  patent  fraudulently  obtained  is  void,  and  if  one  afterwards  issues 

for  the  same  land,  the  legal  estate  becomes  vested  in  the  second 
patentee.     Boring  v a.  Lemmon,  179. 

15.  A  deed  from  a  sheriff  to  a  vendee,  at  a  sale  under  tiji.fa.  is  not 

necessary  to  pass  the  legal  estate,  but  the  same  becomes  vested  in 
the  vendee  by  operation  of  law.  Ib, 
IS.  Where  a  grant  of  a  tract  of  land  is  described  as  ''  lying  on  the  W. 
side  of  the  N.  branch  of  Patuxant  River,  beginning  at  a  bounded 
red  oak.  standing  by  the  said  river,  and  running  (three  courses) 
to  a  bounded  white  oak  standing  by  the  said  river,  then  bounding 
on  the  said  river  running  S.  5  degs.  E.  270  perches,  then  by 
straight  line  to  the  first  bounded  tree" — Held,  that  the  fifth  or 
last  line  thereof  must  and  could  only  be  located  by  running  a 
straight  course  from  the  end  of  the  fourth  line,  wherever  that  may 
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be,  to  the  beginning,  and  the  meanders  of  the  River  Patuzent  could 
not  be  pursued  without  a  direct  violation  of  the  grant.  Hammond 
vs.  Ridgely,  199. 

17.  A  deputy  surveyor  has  no  authority  to  survey  lands  lying  in  another 

county,  and  on  the  return  of  his  certificate  of  such  survey,  a  grant, 
on  a  caveat,  would  be  refused.  But  if  a  grant  was  obtained,  and  no 
fraud  practised  in  the  obtention  of  it,  it  will  operate  to  pass  the 
land.    lb. 

18.  Where  there  are  conflicting  grants  and  interfering  locations  of  the 

lands  of  A.  and  B.  and  the  part  of  the  land  claimed  by  A.  is  within 
the  lines  of  the  grant  to  B.  and  A.  and  those  under  whom  he 
claimed,  had  been  in  possession,  and  used  and  occupied  the  part 
so  claimed  by  him  for  upwards  of  100  years,  the  Court  will  not 
direct  the  jury  to  presume  a  deed  from  the  grantee,  under  whom  B. 
claimed,  to  the  grantee  under  whom  A.  claimed,  for  the  part  thus 
claimed,  or  that  there  had  been  an  actual  ouster  of  such  part.  But 
if  A.  and  those  under  whom  he  claimed,  were  in  the  adversary, 
uninterrupted,  and  exclusive  possession,  by  enclosure,  of  the  land  in 
dispute,  for  20  years,  that  in  such  case  B.  will  be  barred  by  the  Act 
of  Limitations.    lb. 

19.  If  the  grantor  in  a  deed  is  in  possession  of  part  of  the  tract  of  land 

conveyed,  that  possession  will  extend  to  the  whole  tract,  unless 
there  had  been  an  adversary,  uninterrupted,  and  exclusive  posses- 
sion, by  enclosures,  of  a  part  of  the  land,  by  some  other  person,  for 
20  years  prior  to  the  execution  of  such  deed.    76, 

20.  A  motion  to  enlarge  the  term  of  the  demise  in  an  action  of  eject- 

ment, wherein  judgment  had  been  rendered  in  the  late  General 
Ck)urt  in  1790,  refused.    Frazier  vs.  Hall,  858. 

21.  Where  a  judgment  in  ejectment  rendered  in  thq  late  General  Court 

in  1802,  had  been  enjoined  by  injunction,  and  the  case  brought  to 
and  affirmed  in  the  Court  of  Appeals,  on  appeal  from  Chancery, 
the  term  of  the  demise  laid  in  the  declaration  was  enlarged.  lb. 
(Note.) 

22.  The  record  of  a  deed  in  1787,  corrected  so  as  to  make  it  conform- 

able with  the  original.    lb.     (Note.) 
See  Evidence,  10,  2. 
Grant,  8. 

EQUITY. 

1.  If  a  defendant  in  equity,  in  answer  to  a  bill  for  the  specific  perform- 

ance of  a  parol  agreement,  admits  the  agreement,  and  does  not  rely 
on  the  Statute  of  Frauds,  the  agreement  will  be  enforced  against 
him:  otherwise,  if  he  relies  on  the  statute.    Jones  vs.  Slubey,  805. 

2.  Where  a  judgment  creditor  files  a  bill  for  the  sale  of  property  to 

satisfy  his  debt,  a  decree  that  the  property  be  sold,  and  the  proceeds 
brought  into  Court,  to  be  applied  by  the  Court  to  the  payment  of 
such  part  of  the  debt  as  may  appear  to  be  due,  is  correct,  provided 
any  part  of  such  debt  be  due.    lb. 

3.  Where  a  judgment  is  obtained  at  law  because  certain  equities  cannot 

there  be  availed  of,  equity  will  allow  the  defendant  to  go  behind 
the  judgment  and  enter  into  an  examination  of  the  accounts  be- 
tween him  and  the  judgment  creditor.    lb. 
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EQUITY-^Cortfrnned. 
See  AssiGNUENT,  1. 

Evidence,  13.  14.  15. 

SUUETY,  4.  7. 

Trustee.  2,  3. 

Wills,  14. 
estates  for  life. 

See  WicLS. 


EVIDENCE. 

1.  The  odreiieeious  of  an  executor  or  admiDietrator  of  a  co-obligor,  are 

not  evidenca  against  the  eurviving  obligor  Id  an  action  againat  him 
by  the  obligee.     Wiliiier  vh,  Harris.  1. 

2.  The  return  to  a  commission  to  take  testimony  out  of  the  State,  wa« 

held  to  be  well  executed  although  there  was  no  other  evidence  that 
the  person,  who  administered  the  oath  to  the  commiBsioner.  was  a 
Juetice  of  the  Peace,  than  bis  own  act.  and  the  return  of  the  com- 
mission.     Watkiip  vs.  Pratt.  41. 

3.  Hearsay  evidence  is  not  admissible  to  prove  the  sale  of  a  slave,  but  is 

admissible  to  establish  a.  pedigree,  and  to  identify  the  original  ances- 
tor, from  whom  the  pedigree  is  deduced.     lb. 

4.  Greneral  reputation  of  a  petitioner,  or  his  maternal  ancestors,  being 

entitled  to  freedom,  is  not  admissible  in  evidence.     lb. 

5.  Improper  evidence  having  been  used  on  one  side,  does  not  justify  the 

same  kind  of  evidence,  if  objected  to,  being  ueed  on  the  other.     lb. 
0.  A  will  and  inventory,  stating  a  negro  to  be  a  slave  is  evidence  that 

the  testator  claimed  title  to  such  slave,  and  that  she  was  appraised 

as  a  part  of  bis  estate.    lb. 
T.  The  declarations  of  one  of  the.  representatives  of  a  deceased  person 

are  not  evidence  against  another,  in  a  suit  by  that  other.     Jb. 
S.  The  declaratioDB  of  the  ancestor,  under  whom  a  petitioner  for  free- 
dom derives  his  title,  are  evidence  against  such  petitioner,  and  are 

not  within  the  Act  of  1717.  ch.  13.    lb. 
9.  Proof  cannot  be  given  of  the  contents  of  a  paper  in  the  possession  of 

the  opposite  party,  unless  notice  has  been  given  to  him  to  produce  it. 

Kermedi/  vs.  t'owke,  52. 

10.  Notes  or  memoranda  of  a  surveyor  who  is  dead,  endorsed  on  his  cer- 

tificate of  survey,  are,  on  proof  of  his  hand-writing,  competent  evi- 
dence to  show  the  original  running  of  the  land,  to  which  they  relate, 
but  not  to  elongate  or  shorten,  or  in  any  manner  t^  affect  the  poai- 
tion  of  the  land  as  described  in  the  grant  of  it.  Siiarely  vs.  M'Blier- 
Mll.  116. 

11.  The  evidence  given  by  a  deceased  witness  in  a  former  trial  of  the 

same  cause,  and  on  the  same  issue,  may  be  proved  in  a  subsequent 
trial,  but  not  the  legal  effect  of  such  evidence.  Boicie  vs.  O'J^eale. 
182. 
13.  The  depositions  of  witnesses  on  the  survey,  where  they  are  dead,  are 
competent  evidence,  and  the  surveyor  is  a  competent  witness  to 
prove  where  such  witnesses  were  sworn  on  the  survey.     Tb. 
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13.  An  answer  responsive  to  a  bill,  is  evidence,  but  only  entitled  to  the 
same  weight  that  parol  evidence  is  entitled  to.    Jones  vs.  Slnbey.  805. 

14.  Parol  evidence  of  declarations  and  intentions,  is  inadmissible  to  raise 
a  trust  inconsistent  or  at  variance  with  the  expressed  intention  of  a 
deed ,  where  the  facts  and  circumstances  would  not  of  themselves, 
by  implication  or  construction  of  law,  be  sufficient  to  do  so — Nor 
can  such  a  trust  be  created  for  the  benefit  of  a  third  person,  and 
to  defeat  a  complainant's  equity,  by  an  answer  alleging  declara- 
tions or  intentions  at  variance  with  the  expressed  intention  of  a 
deed.    76. 

^5-  Hands  being  vested  in  the  wife  of  N.  J.  in  fee  tail,  and  she  and  her 
husband  making  an  absolute  conveyance  of  the  same  in  fee  to  D.  J. 
and  his  reconveying  to  N.  J.  the  husband,  in  fee,  also  by  an  absolute 
deed,  and  the  husband  more  than  twelve  months  afterwards,  con- 
veying the  same  proi)erty  to  M.  B.  by  an  absolute  deed  in  fee,  are 
not,  of  themselves,  facts  sufficient  to  raise  a  trust  by  implication  of 
i  law  for  the  benefit  of  said  wife  and  her  children;  nor  are  the  answers 

to  a  bill  in  equity,  filed  to  set  aside  the  last  conveyance,  and  to  render 
t;he  property  subject  to  the  debts  due  by  N.  J.  the  husband,  prior  to 
such  conveyance,  stating  such  conveyance  to  have  been  made  in 
^rust  for  the  benefit  of  said  wife  and  children,  sufficient  to  sustain 
't:he  same,  and  to  defeat  the  object  of  the  bill.    Nor  is  it  necessary  in 
Such  a  bill,  the  wife  being  dead,  and  leaving  children,  to  make  the 
cshildren  parties.     lb. 
*    "^iie  testimony  of  a  Senator  of  the  U.  S.  that  the  plaintiff's  nomination 
l^ad  been  rejected  by  the  Senate,  is  admissible  evidence,  where  the 
X>laiQtiff  had  applied  to  the  Senate  for  the  removal  of  the  injunc- 
tion  of  secrecy  in  relation  to  such  rejection,  and  failed  in  the  appli- 
c^^ttion,  and  it  is  competent  for  the  witness  to  say  that  certain  charges 
.^         o^iused  him  to  vote  against  the  nomination.    Lcuv  \s.  Scott,  S^9, 
*'    Evidence  of  the  misconduct  of  the  plaintiff,  in  particular  instances, 
Soing  to  prove  his  unfitness  for  the  office  to  which  he  was  nomi- 
^at«d,  is  inadmissible.     lb. 
^^  Assault  and  Battery,  2. 
Attachment,  4,  5. 
Bank,  1,  2,  7,  8,  9, 11. 
Bankruptcy  and  Insolvency,  1,  2,  3. 
cjorporations,  5. 
Covenant,  2. 

Deed,  3.  « 

Deposition,  1. 
Ejectment,  1,  2,  3,  5. 
Husband  and  Wife. 
Negroes  and  Slaves,  3,  6,  7. 
>  Partnership. 

Promissory  Notes.  3,  4. 
Replevin,  3. 
Right  op  Way,  6. 
Seduction,  3. 
Wills,  5. 
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EXECUTION. 

1.  Where  a  sheriff  seizee  property  under  a  fl.  fa.  and  returns  it  unsold 
for  want  of  buyers  and  goes  out  of  office,  the  venditioni  exponat 
Dinet  be  issued  to  him,  and  not  to  his  successor;  and  if  issued  to 
',  all  his  acts  under  it  are  void.    Puii  vs.  Thtvall,  57. 
is  never  supposed  to  t)e  issued  bj  the  authority  of  the 
Court,  except  where  it  might  properly  issue.     Ih. 
See  AssiONUENT.  8. 
Bond,  1. 
Ejectment,  15. 
evidekce,  i. 
mortoaoe.  2. 
Trover.  1. 
EXECUTORS  AND  ADMINISTRATORS. 
See  Evidence,  1. 
Pl^ADlHU.  3.. 
FRAUD. 

See  AssiaNHENT.  1. 
Bank.  8,  11. 

EjEtTTMENT.  14. 

Fraudulent  Convkyanceb,  1,  2'. 
Tri-stek,  1. 
FRAUDULENT  CONVEYANCES. 

1.  A  conveyance  without  any  valuable  consideration,  and  purely  volun- 

tary, in  secret  trust  for  the  use  of  the  grajitor's  wife  and  children, 
is  fraudulent  in  law,  and  void  as  to  creditors,  who  were  such  before 
and  at  the  execution  of  said  conveyance.     Jonex  vs.  Slvbey.  305. 

2.  It  18  not  necessary  that  a  creditor,  in  order  to  set  aside  such  a  con- 

veyance, should  show  the  grantor  to  have  been  insolvent  at  the  time 
of  its  execution,  it  is  sufficient  that  he  is  considerably  indebted  to 
the  creditor,  and  that  no  other  property  appears  sufficient  to  satwfy 
such  debt,  other  than  that  contained  in  the  conveyance.    Ih. 
GRANT. 

1 .  The  King  of  England  has  a  right  to  grant  land  covered  by  navigable 

waters,  subject  to  the  right  of  the  public  to  fish  and  navigate  Ibem- 
Broiene  vs.  Kennedy,  156. 

2.  The  former  Proprietors  of  Maryland  acquired  the  same  right  of  dispoe- 

ing  of  land  covered  by  navigable  waters  within  the  Province,  subject 
to  the  like  restriction,  under  the  charter  by  which  the  Province 
was  granted  to  them  by  the  King,  as  the  King  had  prior  to  the 
charter.    This  rigbt  is  now  vested  in  the  State,    tb. 

3.  Where  the  lines  of  a  grant  of  a  tract  of  land  include  a  navigable 

river,  tbe  soil  covered  by  the  river  will  pass  by  the  grant,  though  it 
be  not  described  as  land  aqua  cooperla,  where  the  grantor  haa  himself 
title  to  such  soil.    lb. 

4.  By  the  common  law  proprietors  of  lands,  bounded  by  unnavigitble 

rivers,  have  not  only  the  right  of  fishing,  but  a  properi.y  in  tbe  soil 
covered  by  such  rivers,  adjilum  medium  aqva.    This  is  also  the  law 
of  this  Stat«.    lb. 
a.  If  one  holds  land  bounding  on  a  navigable  river,  and  is  also  entitled 
to  the  land  the  river  covers,  and  grants  the  former  land,  describing 
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it  as  lying  on  the  river,  and  bounding  it  on  the  river,  the  grantee 
will  be  entitled,  as  well  to  the  soil  the  river^vers,  as  to  the  land 
expressly  granted.    lb, 

6.  The  State  is  entitled  to  unnavigable  rivers,  and  to  the  soil  they  occupy, 

and  if  the  State  grants  land,  lying  on  such  a  river,  and  calls  for  the 
river  as  the  boundary  of  the  grant,  the  grantee  becomes  riparian 
proprietor,  and  entitled  to  the  land  the  river  covers,  ad  JUummednim 
aquce.    lb, 

7.  The  construction  of  a  grant  of  land  falls  peculiarly  within  the  pro- 

vince of  the  Court,  and  is  not  a  matter  fit  to  be  left  to  a  jury,  ex- 
cept only  in  a  case  of  latent  ambiguity.    Hammond  vs.  Ridgely^  199. 

8.  Where  land,  liable  to  confiscation  was  surveyed  under  an  escheat 

warrant  previous  to  an  application  to  the  executive  to  purchase  it  as 
being  liable  to  confiscation,  the  grant  obtained  on  the  escheat  certifi- 
cate was  held  to  vest  a  title  to  the  land  in  the  escheator,  although 
the  composition  money  on  the  escheat  was  not  paid  and  the  grant 
not  issued,  until  after  the  application  to  purchase.  Stewart  vs. 
Donaldson  y  850. 
See  Ejectment,  5,  7, 14, 17. 
Evidence,  10. 

GUARANTY. 

1.  Whether  the  plaintiff  made  a  contract  to  guarantee  the  payment  of 

money  due  from  F.  to  the  defendant,  must  depend  upon  the  letters 
and  written  evidence  in  the  cause,  and  is  a  question  of  law  to  be 
decided  by  the  Court.    Ferris  vs.  Walshy  249. 

2.  Where  it  was  held,  in  an  action  by  A.,  a  commission  merchant  vs. 

B.,  his  principal,  that  A.  contracted  with  B.  to  guarantee  the  pay- 
ment of  money  due  from  a  purchaser  of  goods  sold  to  him  for  B. 
by  A.    lb, 

HOTCH-POT: 
See  Partition. 

HUSBAND  AND  WIFE. 

The  will  of  a  husband  does  not  pass  his  wife's  land,  and  no  possession 

of  the  same,  by  a  devisee,  under  the  will,  can  create  a  presumption 

of  title.    Bowie  vs.  (VXeale^  182. 
See  Evidence,  15. 

INDICTMENT. 

See  Conspiracy,  4,  5,  8. 
Criminal  Law. 

INDORSEMENT. 

See  Promissory  Notes. 

INFANCY. 

1.  By  the  Act  of  1798,  ch.  101.  the  disabilities  of  infancy  are  not  re- 
'  moved,  except  in  the  particular  cases  therein  expressly  provided. 

Davis  vs.  Jacqnia^  76. 

2.  A  female  under  the  age  of  21,  cannot  dispose  of  her  personal  prop- 

erty, though  entitled  to  the  possession  of  it  at  16.     lb. 
See  Limitations,  1. 


INSURANCE.  • 

1.  The  words  of  a  warratitj  in  a  policy  of  iasuranut  "  not  to  abaadoD. 

in  case  of  capture,  until  coDdemued."  are  to  becouBtrued  accord- 
ing to  their  ordinary  sense,  and  must  be  underBtood  to  mean  a  cap- 
ture jure  6eUt,  and  a  judicial  condemnation  on  encb  capture  by  a 
prize  Court  of  competent  jurisdiction.  Barney  vs.  Maryland  Ina, 
Co.  107. 

2.  If  a  policy  contains  the  warranty  above  mentioned,  and  the  vessel 

iDsured  be  captured  and  taken,  and  retained  in  the  service  of  the 
government  t«  which  the  captor  belongs,  without  being  condemned 
by  a  prize  Court  of  competent  jurisdiction,  the  insured  has  no  right 
to  abandon.     lb. 

3.  The  seizure  and  appropriation  of  an  insured  vessel  by  a  foreign 

government,  without  the  sentence  of  a  Court  of  competent  juris- 
diction, does  not  divest,  the  owner  (though  insured,)  of  his  right 
of  property;  and.  so  long  as  the  vessel  exists,  be  cannot  recover,  as 
for  a  total  Iohs.  without  abandoning.     lb. 

4.  Whenever   there  is  spes  recuperandi.  the  insured   must  abandon  to 

entitle  himself  to  demand  of  the  insurers  as  for  a  total  loss.     lb. 

5.  The  words  in  a  policy  "  insured  against  all  lishs  except  seizure  in 

port.''  must  be  understood  to  mean  any  arbitrary  seizure.     Tb. 

6.  Tliough  the  plaintiff  declares  as  for  a  total  loss,  he  may,  if  the  evi- 

dence will  Justify  it.  recover  as  for  a  partial  loss.     lb. 

7.  In  an  insurance  on  a  vessel,  no  loss  incurred  by  reason  of  wages,  pro- 

visions, or  demurrage,  during  her  detention  in  port,  can  be  recovered. 

rb. 

.  8.  Where  there  is  a  loss  by  capture,  the  insured  cannot  recover  as  for  a 
partial  loss  on  a  policy  insuring  against  capture,  without  giving 
other  evidence  than  the  spes  recHiM^andi. — A  different  rule  would 
lead  to  fraud  and  injustice  on  the  underwriters.  lb. 
9.  Where  G.  &  H.  are  joint  and  equal  owners  of  a  vessel,  and  H.  has  her 
insured  in  hie  own  name  to  the  amount  of  $1,500,  rating  her  value 
at  !S3,500,  the  policy  does  not  cover  the  interest  of  G.  nor  can  be  re- 
cover any  part  of  the  insurance  from  H.  on  his,  H'a  receiving  it 
from  the  insurers.  Garrell  vs.  Haana.  336. 
10.  Under  a  policy  of  insurance,  in  the  usual  form,  made  during  the  last 
war  between  Great  Britain  and  the  United  States,  the  vessel  insured 
proceeded  on  her  voyage  and  was  stopped  by  the  enemy's  squadron 
supporting  the  blockade  of  the  Chesapeake  Bay,  and  sent  back  to 
fioTt^Held,  not  to  be  an  arrest  and  detention  by  princes.  &c.  nor  a 
capture  by  enemies  within  the  policy.  Patterson  vs.  /iis'iriiftcc  Co'.i. 
342. 


JUDICIARY. 

1.   A  Judge  is  not  entitled  to  compensation  for  the  perfor 

judicial  services  imposed  upon  bim  after  the  date  of  his  commission. 

filiite  vs.  Chase,  242. 
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2.  Services  performed  by  the  chief  Judge  of  the  third  judicial  district, 
as  Chancellor,  under  the  Acts  of  1805,  ch.  65,  s.  19,  1806,  ch.  55,  s. 
2,  and  1811,  ch.  189,  are  judicial  services.    76. 

JURISDICTION. 

1.  The  decisions  of  a  tribunal,  having  no  jurisdiction,  are  not  voidable 

only,  but  void.     Wickes  vs.  Caulk,  29. 

2.  A  tribunal  of  special  jurisdiction  must  show  its  jurisdiction  on  the 

face  of  its  proceedings.     lb. 
See  Conspiracy,  9. 
Corporations,  6, 7. 
Courts,  1,  2. 
Powers. 

KILTYS  REPORT. 

Kilty's  Report  of  British  Statutes — The  authority  it  is  entitled  to.  Da- 
shiell  vs.  Attorney-General,  320. 

UCHES. 

See  Wills,  14. 

LAW  AND  FACT. 

1.  Where  the  evidence  is  all  on  one  side  the  Court  have  a  right  to  say 

that  it  is  not  suflScient  to  entitle  the  party  to  a  verdict.  Mercer  vs. 
Walmsley,  21. 

2.  The  construction  of  written  evidence  is  with  the  Court  and  not  the 

jury.     Garrell  vs.  Hanna^  336. 
See  Assault  and  Battery,  1. 
Attachment,  6. 
Ejectment,  7,  11. 
Guaranty,  1. 
Negroes  and  Slaves,  5. 
Trover,  2. 

LICENSE. 

See  Right  of  Way,  8. 

LIEN. 

See  Surety,  4. 

LIMITATIONS. 

1.  A  plea  of  the  Act  of  Limitations  is  not  a  bar  to  an  action  on  a  testa- 

mentary bond  of  more  than  12  years  standing,  where  the  person 
bringing  the  action  does  not  become  of  age  until  17  years  after  the 
date  of  the  bond,  and  4  years  before  the  institution  of  the  suit. 
Welch  vs.  State,  308. 

2.  The  Act  of  Limitations,  if  relied  on,  must  be  pleaded.    Metryman  vs. 

State,  346,  (note,) 
See  Partnership. 

MORTGAGE. 

1.  A  mortgagor  is  considered  the  substantial  owner  of  the  property  mort- 
gaged, and  he  is  capable  of  transferring  or  vesting  his  interest  at  his 
own  pleasure  so  long  as  the  right  of  redemption  exists.  Ford  vb 
Philpot,  255. 
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;  2.  The  isteroet  which  a  mortgagor  had  id  lands  mortgaged  by  him.  was, 
before  the  AcU  of  1795,  ch.  SO,  and  1610.  ch-  160,  liable  to  be  at- 
tached, condemned,  and  sold  under  afierifaciae.    lb. 

NE  EXEAT. 

1.  A  writ  of  rw  exeat  cannot  bo  granted  for  a  debt  founded  on  a  promia- 
sory  note  not  due.    It  can  only  isaue  where  the  demand  is  an  equita- 
ble one.    Cox  vs.  Scott.  815. 
3.  The  form  of  a  bond  to  be  executed  by  the  defendant  on  a  writ  of  ne 
fcceof  being  served  on  him,  set  out-    lb. 
NEGROES  AND  SLAVES. 

1.  The  Act  of  1796,  ch.  67.  prohibiting  the  importation  of  slaves  is  appli- 

cable only  to  voluntary  importations,  and  where  the  importer  intends 
to  fell  the  slaves,  or  to  reside  himself  In  the  State-  Baptiate  ve.  De 
ValTinbrun,  6B. 

2.  An  owner  of  elavee  driven  from  St.  Domingo  by  the  insurrection  in 

that  island,  and  coming  with  his  slaves  to  this  State,  is  not  within 
the  prohibition  of  the  Act  of  1T96,  provided  he  does  not  intend  to 
reside  permanently  in  the  State,  or  to  sell  the  slaves.    lb. 

3.  The  declarations  of  sucb  owner,  of  his  intention  to  return  to  the  island 

when  the  troubles  there  had  ceased,  are  evidence  of  such  intention. 
and  if  be  does  not  become  a  naturalized  citizen,  are  conclusive  evi- 
dence, and  this  although  he  continues  actually  to  reside  here  for  any 
number  of  years.    lb. 

4.  If  such  owner  goes  Brst  with  her  slaves,  on  her  flight  from  St. 

Domingo,  to  some  other  of  the  United  States,  and  resides  there  for 
several  years,  and  then  comes  with  them  to  this  State,  because  the 
climate  of  such  other  State  was  injurious  to  her  health,  she  is  not 
witbin  the  prohibition  of  the  Act  of  1796.     lb. 

it.  Whether  the  owner  of  a  slave-  has  been  a  sojourner  in  Pennsylvania 
with  such  slave,  and  has  sent  him  away  within  sis  months,  within 
the  meaning  of  the  statute  of  that  State  of  1780,  ch.  870,  are  facts 
to  be  left  to  the  jury.     Davis  vs.  Jiicqvin.  76, 

It-  Under  the  Act  of  Assembly  of  Delaware  of  1797.  ch-  134.  a  deed  of 
manumission,  to  be  valid,  must  be  attested  by  the  subscribing  wit- 
ness, in  the  presence  of  the  grantor,  though  it  is  not  necessary  that 
tliat  fact  should  appear  by  the  certiGcate  of  the  attestation  itself:  it 
may  be  proved  by  evidence  aliunde.     Negrv  Clara  vs.  Meiigher.  82. 

7.  Negroes  held  and  claimed  as  slaves  are  presumed  to  be  slaves.    Htill 

vs.  Mvtlin.  151. 

8.  A  slave  over  45  years  of  age  cannot  be  manumitted.    lb. 

B-  The  condition  of  slaves  does  not  depend  exclusively  either  on  the 
civil  or  the  feudal  law.    lb. 

lO-  No  contract,  of  any  validity  whatever,  can  be  made  with  a  slave, 
without  consent  of  the  owner.     lb. 

11.  A  devise  of  property,  real  or  personal,  to  a  slave,  by  his  owner. 
entitles  the  slave  to  freedom,  by  implication.     lb. 

13.  M.  by  her  will  in  1T76,  bequeathed  to  P.  a  negro  girl,  named  A,  ithe 
ancestor  of  the  petitioners,  then  15  years  of  age,}  until  she  should 
arrive  to  the  age  of  21,  and  that  he  should  manumit  her  imtnedU 
alely  after  the  death  of  M.  so  that  her  freedom  might  be  secured 
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to  her  at  the  age  of  21.    M.  devised  the  residue  of  her  estate  to  S. 
and  died  in  1786.    S.  administered  on  her  estate,  and  in  1819,  by- 
deed,  he  manumitted  the  petitioners,  the  descendants  of  A.  bom 
after  the  death  of  the  testatrix,  stating  in  his  deed  that  P.  had 
neglected  to   do  so — Held,  that   they  were  entitled   to   freedom. 
Hughes  vs.  Negro  MUly^  253. 
13.  Under  the  Act  of  1752,  ch.  1,  manumission  by  last  will,  was  effectual 
to  give  freedom  to  slaves,  if  not  made  during  the  last  sickness  of 
the  testator.    76. 
See  Descent  and  Distribution,  2. 
Evidence,  3,  4,  6,  8. 

NEW  TRIAL. 

See  Appeal  and  Error,  2. 

NOTICE. 

See  Corporations,  4. 
Deposition,  2. 
Evidence,  3. 

ORPHANS'  COURT. 

1.  The  Act  of  February,  1777,  ch.  8.  authorizing  a  plenary  proceeding 

by  libel  and  answer,  and  directing  the  Orphans'  Court  to  summon 
a  jury  of  twelve  freeholders  to  their  assistance,  on  the  issue  de- 
visavit  vel  non,  is  repealed  by  1798,  ch.  101.    Barroll  vs.  Reading^  138. 

2.  Under  this  last  Act,  sub-ch.  15,  s.  16,  17,  either  party  concerned  in 

the  question;  whether  a  will  shall  be  admitted  to  probat,  has  a 
right,  at  any  stage  of  the  proceedings  in  the  Orphans^  Court,  prior  to 
a  final  decision,  to  have  a  plenary  proceeding  directed,  and  an  issue 
sent  to  a  Court  of  law  for  trial.    Ih. 

3.  If  the  Orphans'  Court  refuse  such  a  proceeding,  it  is  a  proper  subject 

for  an  appeal  to  this  Court.     /&. 

PARTIES  TO  ACTIONS. 

If  an  action  of  ejectment  is  entered  for  the  use  of  any  person,  such 

person  is  substantially  a  party  to  the  action.    Hammond  vs.  Ridgdy^ 

199. 
See  Evidence,  lo. 

Trustee,  3. 

PARTITION. 

Under  the  Act  of  .1786,  c.  45,  a  party  advanced  has  a  right  to  elect  to 
bring  into  hotch-pot  his  advancement  at  the  value  of  the  land  given 
in  advancement  at  the  time  when  it  was  so  given ;  and  if  it  was  of 
less  value  than  the  other  shares,  then  the  parties,  among  >vhom  the 
partition  was  made,  shall  pay  severally  such  sum  of  money  as  will 
be  sufficient  to  make  the  share  of  the  party  advanced  equal  in  value 
to  each  of  the  other  shares  at  the  time  of  the  valuation  under  the 
commission  of  partition.     Warfleld  vs.  IVarfield,  375. 

PARTNERSHIP. 

The  admissions  of  one  partner  after  the  partuership  is  dissolved,  are 
not  sufficient  to  charge  the  other  partners  with  a  debt,  but  are  suffi- 
cient to  take  such  a  debt  out  of  the  Statute  of  Limitations.     Ward 
vs.  HowelU  49. 
28  5  H.  &  J. 
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PAYMENT. 

See  Assignment,  1,  2,  3. 
Surety,  1,  5,  6. 

PLEADING. 

1.  When  a  plea  does  not  profess  to  be  an  answer  exclusively  to  either 

of  the  counts  in  a  declaration,  it  is  to  be  taken  as  a  plea  to  the  whole 
declaration,  and  a  demurrer  to  such  plea  does  not  work  a  discontinu- 
ance.    Hughes  vs.  Sellers,  854. 

2.  In  an  action  of  debt  on  bond  given  for  the  purchase  money  of  land 

sold,  referring  to  a  bond  of  conveyance  of  the  land,  if  the  defend- 
ant pleads  that  a  conveyance  of  the  land  was  a  condition  precedent 
to  the  payment  of  the  money,  it  is  incumbent  on  him  to  make  pro- 
fert  of  the  bond  of  conveyance;  and  his  not  doing  so,  renders  the 
plea  bad  upon  demurrer.     lb. 

3.  In  an  action  on  an  administration  bond  it  must  be  averred  that  there 

was  a  compliance  with  the  Act  of  1720,  c.  24,  as  to  the  return  of  a 
nrm  est  inventus^  or  ca.  sa.  against  the  administrator,  or  a  Ji.  fa. 
returned  nulla  bona,  before  suit  was  brought  on  the  bond.  Seefjcw 
vs.  Seney^  401. 

4.  No  dilatory  plea  can  be  received  after  the  rule-day  unless  the  fact 

upon  which  it  is  founded  occurred  subsequent  to  the  rule-day. 
Whittingtan  vs.  Farmers''  Bank.  401. 
See  Assumpsit,  4,  6. 
Attachment,  3,  4. 
Bank,  4. 
Bond,  1,  2. 
Ejectment,  12. 
Evidence,  9. 
Insurance,  6. 
Surety,  5. 

POWERS. 

Under  the  Act  of  1718,  ch.  18,  the  whole,  or  a  majority  of  the  commis- 
sioners only,  are  competent  to  act.  unless  where  a  selection  of  a 
less  number,  not  less  than  three,  is  made  by  those  interested  in  the 
bounds  of  lands  to  be  settled.  If  such  a  selection  be  made  by  other 
persons  than  those  interested,  and  the  commissioners  proceed  to  act 
under  it,  their  acts  are  void,  and  not  aided  by  any  length  of  acqui- 
escence in  their  decision.     Wickes  vs.  Caulk.  29. 

PRESUMPTIONS. 
See  Evidence. 

PRINCIPAL  AND  AGENT. 

1.  Where  commission  merchants  sell  the  goods  of  their  principal,  and 
the  purchaser  accepts  from  them  a  bill  of  parcels  stating  him  to  be 
the  purchaser,  the  bill  of  i)arcels  is  a  sufBcient  memorandum  of 
the  contract,  within  the  Statute  of  Frauds.  Batturs  vs.  Sellers.  S7. 
,  2.  If  the  fact  be  that  the  sale  is  for  and  on  account  of  the  principal,  such 
bill  of  parcels,  is  sufficient  to  gratify  the  Statute  of  Frauds,  though 
the  name  of  the  principal  does  not  appear  in  it,  and  though  it  be 
made  out  in  the  names  of  the  commission  merchants.    lb. 
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3.  The  acceptance  of  such  a  bill  of  parcels  is  a  sufficient  recognition  by 
the  purchaser,  of  the  authority  of  the  commission  merchant  to 
sign  his  name.    lb. 

PRIZE  AND  CAPTURE. 
See  Insubance,  10. 

PROMISSORY  NOTES. 

1.  If  the  indorser  of  a  promissory  note  has  a  middle  name,  his  indorse- 
ment is  good,  though  such  name  is  not  set  out  at  length.     Hudson 

'  vs.  Goodwin,  86. 

2.  A  blank  indorsement  must  be  filled  up  before  verdict,  or  the  judg- 
ment on  it  will  be  bad.     lb. 

S.  The  hand-writing  of  the  drawer  and  endorsers  of  a  promissory  note 
being  proved,  the  note  may  be  read  in  evidence  wnthout  proof  of  its 
having  been  protested.     Whittington  vs.  Farmers^  Bank,  401. 

4.  The  protest  of  a  promissory  note  is  not  evidence  of  itself  in  chief  of 
I  the  fact  of  a  demand  on  the  drawer.     If  the  notary  public  was  dead 

the  case  would  be  governed  by  different  considerations.    lb. 

5.  It  is  no  objection  to  a  protest,  that  it  is  stated  to  have  been  made  at 

at  the  request  of  the  Farmers'  Bank  of  Somerset  and  Worcester, 
instead  of  the  The  President,  &c.  the  corporate  name.     lb. 
See  Assignment,  1,  2. 
Assumpsit,  5. 
Bank,  3,  5. 
Ne  Exeat,  1. 

PROTEST. 

See  Pbomissort  Notes. 

REPLEVIN. 

1.  In  the  execution  of  a  writ  of  replevin,  the  sheriff  must  deliver  to  the 

plaintiff  all  the  goods  replevied,  and  a  symbolical  delivery  is  not 

sufficient,  unless  with  the  consent  of  the  plaintiff;  and  whether  or 

not  the  plaintiff  did  so  consent  is  a  question  of  fact  for  the  jury. 

j  Hayes  vs.  Lusby,  398. 

j  2.  If  a  sheriff  makes  a  return  of  process  in  a  particular  manner,  with 

i  the  consent  and  approbation  of  the  plaintiff,  whether  the  return  be 

true  or  false,  the  plaintiff  cannot  sustain  an  action  for  a  false  return 
against  the  sheriff.  lb. 
3.  A  return  made  by  a  sheriff  to  a  writ  of  replevin,  that  the  goods  were 
replevied  and  delivered,  is  prima  facie  evidence  that  the  goods  were 
replevied  and  delivered  according  to  the  return;  and  a  letter  from 
the  sheriff  to  the  plaintiff  saying  he  would  be  security  for  the  future 
delivery  of  the  goods;  cannot  be  considered  as  having  the  double 
capacity  of  disproving  the  prima  facie  evidence  arising  from  the 
sheriff's  return,  and  establishing  a  prima  fade  case,  that  the  goods 
were  not  then  delivered.  lb. 
See  Covenant,  2. 

RIGHT  OF  WAY. 

1.  Where  a  right  of  way  was  granted  by  the  County  Court  under  the 
Act  of  1785,  ch.  40,  the  common  law  interposed  and  guarded  the 
enjoyment  of  this  privilege,  in  the  same  manner  and  to  the  same 
extent  that  it  was  wont  to  protect  a  right  of  way  acquired  in  any  of 
the  three  modes  known  to  the  common  law;  and  an  action  on  the 
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case  will  lie  for  obstructing  such  right  of  way.  Wright  vs.  Free- 
man, 382. 

2.  The  penalty  inflicted  by  the  Act  of  1785,  ch.  49,  cannot  be  recovered 
by  the  party  having  a  right  of  way.  The  disturbance  of  the  way 
for  which  the  penalty  is  inflicted  is  an  offence  against  the  State.   Ih. 

8.  A.n  interest  in  a  private  way  was  known  to  the  common  law,  and 
a  new  legislative  mode  of  acquiring  such  right  is  not  the  creation 
of  a  new  right,  but  only  an  additional  means  by  which  the  right 
may  be  acquired.     lb, 

4.  More  than  20  years  adverse  possession  and  exclusive  use  of  the  lands 

over  which  a  party  claims  a  right  of  way,  cannot  be  a  bar  to  an 
action  by  him  for  obstructing  such  right  of  way.    lb. 

5.  A  right  of  private  way,  whether  acquired  under  the  principles  of  the 

common  law  or  statutory  provisions,  can  be  extinguished  by  a 
release  executed  by  the  parties  interested  in  the  right  of  way,  to 
the  owner  of  the  soil.    lb. 

6.  An  adversary  user  of  a  private  way  for  20  years,  is  a  suflicient  ground 

for  the  jury  to  presume  a  grant  of  such  way:  and  if  so.  it  must  fol- 
low that  the  non-user  of  the  right  for  25  years,  authorizes  the  pre- 
sumption of  its  release.    lb. 

7.  An  action  on  the  case  may  be  maintained  for  obstructions  made  on 

the  road  by  the  defendant,  after  the  time  at  which  the  title  of  the 
plaintiff  for  the  road  became  vested,  although  the  plaintiff  had  not 
removed  the  obstructions  which  existed  at  the  time  he  acquired  his 
interest.    lb. 

8.  An  agreement  by  parol  cannot  operate  to  extinguish  an  old  right  of 

way,  or  to  create  a  new  one — it  simply  amounts  to  a  license,  and  as 
such  may  be  revoked  by  either  party.     lb. 

RIPARIAN  PROPRIETORS. 
See  Grant,  4,  5,  6. 

ROADS. 

See  Statutes  I,  2. 

SALARY. 

See  State  Printer. 

SALES. 

.SVe  CJOVENANT,  2.  » 

Evidence,  3. 

Guaranty,  2. 

Principal  and  Agent.  1 ,  2,  3. 

Trover,  1,  2. 

Trustee,  1,  2,  3. 

SEDUCTION. 

1.  An  action  on  the  case  per  quod  servitiiim  amisit.  will  not  lie  by  a 

father  for  the  seduction  of  his  daughter,  where  she  is  above  the  age 
of  21.  and  not  in  his  actual  employment — Otherwise  where  she  is 
under  that  age.     Mercer  vs.  Walmsly.  21. 

2.  Where  a  daughter,  either  of  age  or  under  age.  is  seduced  iu  the 

father's  house,  he  may  maintain  either  an  action  of  trespass  q.  c. 
f  regit,  and  lay  the  seduction  and  loss  of  her  service,  as  consequen- 
tial, or  an  action  on  the  ca«e  against  the  seducer.     Tb. 


INDEX.— 5  H.  &  J.  437 

SEDUCTION. — Continued. 

3.  Where  a  daughter  is  above  21,  very  trifling  acts  of  service  are  suffi- 

cient evidence  of  her  being  in  fact  his  servant.    Ih. 

4.  A  father,  as  such  only,  cannot  maintain  an  action  per  quod  servitnnn 

amisit,  for  the  seduction  of  his  daughter.    lb. 

SET-OFF. 

See  Bank,  3,  10. 

SHERIFF. 

See  Action,  1. 
Assignment,  8. 
Execution,  i. 
Trover,  2. 

SLANDER. 

1.  In  an  action  of  slander  for  words  spoken,  by  which  the  nomination 

of  the  plaintiff  to  an  office  of  profit  was  rejected  by  the  Senate  of 
the  United  States,  the  defendant's  pleas  of  guilty  as  to  part,  and  a 
special  justification  as  to  the  residue,  and  that  the  words  were 
spoken  out  of  the  limits  and  jurisdiction  of  the  State — Held,  to  be 
bad  on  demurrer.    Law  vs.  Scott,  859. 

2.  If  the  defendant  at  the  request  of  a  Senator  of  the  United  States,  to 

give  him  information  as  to  the  fitness  of  the  plaintiff  for  the  office 
to  which  he  was  nominated,  spoke  the  words  charged  in  the  decla- 
ration, and  referred  to  the  records  of  a  Court  for  their  confirmation, 
the  action  cannot  be  sustained.    lb. 

8.  Falsehood  and  malice  are  the  gist  of  the  action  for  defamation,  and 
where  they  are  not  implied  from  the  words  themselves,  they  must 
be  proved.    lb. 

4.  Words  spoken  to  a  Senator  of  the  United  States  not  voluntarily,  but 
at  the  request  of  the  Senator,  as  to  the  plaintiff  ^s  fitness  for  an  office 
to  which  he  is  nominated,  do  not  imply  malice.    lb. 

See  Action,  2. 

STATE  PRINTER. 

The  printer  of  the  State,  holding  his  office  under  an  annual  salary,  is 
not  entitled  to  additional  compensation  for  any  duties  by  him  per- 
formed as  such.     Chandler  vs.  State,  232. 

STATUTE  OF  FRAUDS. 
See  Contract,  2,  3,  4. 
Equity,  1. 
Principal  and  Agent,  1,  2. 

STATUTES. 
I.  Construction  and  Effect. 

1.  The  Act  of  Assembly  of  1794,  ch.  46,  does  not  interfere  with  the 

Statute  of  8  &  9  Wm.  HI,  ch.  11.     WUmer  vs.  Harris,  1. 

2.  The  83d  sec.  of  the  Act  of  1804,  ch.  51,  incorporating  several  turnpike 

road  companies,  applies  only  to  those  persons  who  reside  on  premises 
which  lie  on  and  touch  the  road,  and  are  within  three  miles  of  a 
turnpike-gate.     Oimngs  vs.  Balto.  &  Reistertotvn  7\impike  RocuL  67. 

3.  Though  penal  laws  are  not  to  be  extended  by  construction,  they  are 

to  receive  a  rational  interpretation.    House  vs.  House,  25. 
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WATER-POWER. 

See  Dbscent  and  Distribution,  8. 

WILLS. 

1.  A  devise  to  F.  and  her  heirs  lawfully  begotten,  and  in  case  she  dies 

without  heirs,  remainder  over,  gives  F.  only  an  estate  tail.  Pratt 
vs.  Flamer^  9. 

2.  A  devise  to  F.  for  life,  remainder  over  to  her  issue,  and  in  case  the 

issue  dies  without  heirs,  remainder  over  to  B.  the  issue  takes  only 
an  estate  for  life — the  words  without  heirs,  preceding  the  last  re- 
mainder, meaning  heirs  of  the  body  only,  and  not  being  sufficient 
to  enlarge  the  interest  of  the  first  remainder-man  into  a  fee  simple. 
lb. 

3.  A  devise   to  an  unborn    illegitimate    child,   where  the  mother   is 

described,  is  valid.    76. 

4.  Devises  to  two  illegitimate  children,  and  in  case  either  shall  die 

without  heirs,  then  her  part  shall  go  to  the  survivor. — the  word 
heirs  means  issue,  and  not  heirs  generally.    Ih. 

5.  A  devise  to  the  testator's  children  where  he  has  children  of  his  own. 

and  step-children,  does  not  embrace  the  step-children;  and  parol  evi- 
dence is  inadmissible  to  prove  that  the  testator  intended  to  include 
them.    Fowke  vs.  Kemp^  104. 

6.  A  devise  of  land  charged  with  the  payment  of  a  sum  of  money  in 

gross,  no  matter  how  small,  gives  the  devisee  on  his  paying  such 
sum,  an  estate  in  fee.     Gibson  vs.  Horton^  140. 

7.  A  devise,  on  condition  that  the  devisee  will  convey  other  lands  which 

he  has  any  interest  in  to  third  persons,  also  gives  to  the  devisee, 
on  his  making  such  conveyance,  an  estate  in  fee  in  the  land  devised. 
lb. 

8.  There  is  no  instance  in  which  a  devise,  charged  with  the  payment  of 

a  sum  in  gross,  has  been  held  to  give  the  devise  any  other  than 
an  estate  in  fee  simple.    lb. 
0.  A  devise  of  a  tract  of  land  by  name,  and  described  as  lying  in 
Baltimore  County,  passed  the  whole  tract,  though  part  of  it  lay 
in  another  county.    Hammond  vs.  Ridgdy^  109. 

10.  A  codicil  in  the  hand-writing  of  the  testator,  found  with  his  will, 

reciting  the  changes  and  alterations  he  intended  to  make  in  it  as  to 
his  personal  estate,  is  a  good  and  valid  testamentary  disposition 
of  such  estate,  though  not  signed  by  him,  or  attested  by  witnesses. 
Brown  vs.  TUden^  804. 

11.  The  peculiar  law  of  charities  originated  in  the  Statute  of  Charitable 

Uses  of  43  Eliz.  ch.  4,  and  independent  of  that  statute  a  Court  of 
Chancery  cannot  sustain  and  enforce  a  devise  to  charitable  uses, 
which,  if  not  to  a  charity,  would  on  general  principles  be  void. 
Daahiell  vs.  Attorney-General^  320. 

12.  J.  C.  by  his  will  directs  the  income  of  his  estate  to  be  paid  over 

by  his  executors  to  certain  trustees,  and  after  making  several 
appropriations  of  a  part  thereof,  further  directs  the  residue  to  be 
equally  divided,  one-half  to  be  applied  towards  finding,  &c.  the 
poor  children  belonging  to  the  congregation  of  St.  Peter's  Protest- 
ant Episcoiml  Church.  &c.  Held^  that  such  bequest  is  too  vague 
and  indefinite  to  be  carried  into  effect,  and  is  therefore  void,  and 
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that  the  subject  of  the  trust  results  for  the  benefit  of  the  next  of 
kin  of  the  testator.    Ih. 

13.  A  devise  to  trustees  for  the  benefit  of  an  indefinite  object  is  equally 

as  invalid  as  an  immediate  devise  to  such  an  object.     I  Ik 

14.  A.  B.  by  his  will  directed  that  his  three  grandsons  should  be  educated 

until  21  years  of  age,  out  of  the  profits  of  his  real  estate  under  the 
direction  of  his  executors,  and  charged  his  real  estate  with  the  ex- 
pense of  their  education.     This  direction  not  being  complied  with, 
they  filed  their  bill,  16  years  afterwards,  against  the  devisees  in  the 
will,  to  recover  as  compensation  for  the  injury  they  had  sustained, 
as  much  money  as  ought,  under  the  provisions  of  the  will,  to  have 
been  applied  to  their  education — Bill  dismissed.     Johns  vs.  Stoops^ 
352. 
15.     ^^Vhere  the  County  Court,  held  that  the  execution  of  an  instrument  of 
-vrriting  purporting  to  be  a  will  was  not  according  to  law  and  had 
KLOt  been  sufliciently  proved,  and  refused  to  permit  it  to  be  read  to 
-t^he  jury;  and  also  refused  to  permit  the  evidence,  given  in  relation 
thereto,  to  be  submitted  to  the  jury.     On  appeal,  reversed  by  the 
OJourt  of  Appeals.    Masoji  vs.  Harrison ,  393. 

Se^      I3USBAND    AND  WiPB. 

t^eqroes  and  slaves,  11.  12,  13. 
Orphans'  Court,  2. 

See    :E3vidence. 
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COUNTY  COUKTS. 

First  Judicial  District. 

Saint  Mary^Sj  Charles  and.  Prince  George^s  Counties. 

Hon.  John  Stephen,  Chief  Judge. 

Hon.  Edmund  Key,  Associate  Judge. 

Hon.  John  Rousby  Plater,  Associate  Judge. 

Second  Judicial  District. 

Cecily  Kentj  Queen  Ann^s  and.  TaXbot  Counties. 

Hon.  Richard  Tilghman  Earle,  Chief  Judge. 
Hon.  Lemuel  Purnell,  Associate  Judge. 
Hon.  Robert  Wright,  "  " 

Third  Judicial  District. 
Calvert^  Aniie  Arundel  and  Montgomery  Counties. 

Hon.  Jeremiah  Townley  Chase,  Chief  Judge. 
Hon.  Richard  Ridgely,  xVssociate  Judge. 
Hon.  Charles  J.  Kilgour,    "  *' 

Hon.  Thomas  H.  Wilkinson,  (a)  Associate  Judge. 
Hon.  Thomas  B.  Dorsey,  (b)  Chief  Judge. 

Fourth  Judicial  District. 

Caroline  J  Dorchester,  Somerset  and  Worcester  Counties.  • 

Hon.  William  Bond  Martin,  Chief  Judge. 
Hon.  James  B.  Robins,  Associate  Judge. 
Hon.  William  Whittington,  "  " 

Fifth  Judicial  District. 

Frederick,  Washington  and  Allegany  Counties. 

Hon.  John  Buchanan,  Chief  Judge. 
Hon.  Abraham  Shriver,  Associate  Judge. 
Hon.  Thomas  Buchanan,        ''  " 


(a)  Appointed  the  80th  of  March,  1824,  to  fill  the  vacancy  occasioned  by  the 
death  of  Judge  Ridqely. 

(b)  Appointed  the  27th  of  July,  1824,  in  the  place  of  Chief  Judge  Chasr. 
resigned. 
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Sixth  Judicial.  Distbict. 

Baltimore  and  Harford  Counties. 

Hon.  Walter  Dorset,  Chief  Jadge. 
Hon.  Charles  W.  Hanson,  Associate  Judge. 
Hon.  William  H.  Ward,  "  " 

Hon.  Stevenson  Archer,  (a)  Chief  Judge. 

BALTIMORE  CITY  COURT. 

Hon.  Nicholas  Brice,  Chief  Judge. 

Hon.  William  McMechen,  Associate  Judge. 

Hon.  Alexander  Nisbett,         "  '' 

ATTORN  E  YS-GEN  BR  AL. 

Thomas  B.  Dorset,  Esquire,  succeeded  by 

Thomas  Kell,  Esquire,  appointed  the  17th  of  August,  1824. 


la)  Appointed  the  8th  of  August,  1823,  in  the  place  of  Chief  Judge  Dor- 
set, deceased. 
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CASES 

AEGUED    AND    DETERMINED 

IN  THE 

COTJRT    OF    APPEALS 


OF 


MARYLAND. 


*  COURT  OF  APPEALS,  JU:N^E  TERM,  1823.  1 

Hashiell  et  al.  vs.  The  Attobney-Genebal. 

Vi  U^te  H  testator,  by  biB  will  directs  tbe  trustees  and  guardians  of  bis  cbild 
Vo  p^y  ^^^^  annually  a  certain  portion  of  tbe  income  of  bis  estate  to  tbe 
^fust'ees  of  Hillsborougb  Scbool,  to  be  by  tbem  ^^  applied  towards  feeding, 
clothing,  and  educating  tbe  poor  cbildren  of  Caroline  County,  wbicb 
attends  tbe  poor  or  cbarity  scbool  established  at  Hillsborougb,  in  tbe 
said  county.'' — fleW,  tbat  tbe  bequest  was  void  for  uncertainty  as  to 
the  persons  who  were  to  take  under  it.  (a) 

^  —        ^—     —     -».ll.  .,,■.»■  ■  ■■■I  .y,—  ■  I  ■■■■■■■■■  ■— iM^i^^-^^ 

(a)  It  is  only  sucb  trusts  as  a  Court  of  Equity,  in  tbe  exercise  of  its  ordi- 
nary jurisdiction,  can  enforce,  that  are  held  to  be  valid.    Rizer  vs.  Perry,  58 
Md.  116.    Tbe  trust  must  be  of  sucb  a  nature  that  it  can  be  under  the  control 
of  the  Court  so  that  tbe  administration  of  it  can  be  reviewed  by  tbe  Court, 
or,  if  the  trustee  dies,  the  Court  itself  can  execute  tbe  trust.    Ibid.    Every 
trust  must  have  a  definite  object,  and  there  must  be  somebody  in  whose 
favor,  or  upon  whose  application.  Chancery  can  decree  its  execution.     Ibid. 
In  determining  the  validity  of  a  charitable  bequest,  the  Court  can  look  only 
at  the  legal  capacity  of  the  cestuis  que  trust  to  compel  its  execution,  and 
when  this  does  not  exist  by  reason  of  the  vague  and  indefinite  character  of 
the  trust  and  of  its  beneficiaries,  tbe  Court  has  no  alternative  except  to 
declare  it  void.    Church  vs.  Smith,  56  Md.  398.    There  is  no  difference  whether 
a  devise  or  bequest  be  immediate  to  an  indefinite  object  or  to  a  trustee  for 
the  use  and  benefit  of  an  indefinite  object.     Dashiell  vs.  Attorney-General,  5 
H.  &  J.  327.     Tbe  peculiar  law  of  charities  originated  in  the  Statute  of  43 
Elizabeth,  c.  4,  and  independently  of  that  statute  equity  cannot  sustain  a 
<ievi8e  to  charitable  uses  wbicb,  if  not  to  a  cbarity,  would  on  general  princi- 
ples be  void.     Ibid.    Neither  that  statute,  nor  the  jurisdiction  exercised  by 
1  6  H.  &  J. 
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The  poor  children  of  a  county,  or  congregation  or  school,  are  not  susceptible 
of  ascertainment. 

Chancery  in  England  over  charities  before  that  statute,  has  ever  been 
adopted  as  part  of  the  law  of  this  State;  but  has  been  uniformly  denied  and 
repudiated  in  every  case  in  which  an  attempt  has  been  made  to  have  them 
recognized.     Provost  vs.  Abercromlne^  46  Md.  180. 

Upon  the  above  mentioned  principles  the  following  devises  and  bequests 
have  been  held  to  be  void.  A  bequest  ''  to  the  trustees  of  the  M.  H.  School 
House  for  educational  purposes,  and  to  the  African  Missionary  Society  for 
the  purpose  of  converting  and  christianizing  the  African  race*/'  (both  unin- 
corporated bodies.)  Rizer  vs.  Perry ^  58  Md.  115.  A  direction  to  an  execu- 
tor to  divide  the  balance  of  the  estate  '"  proportionally  between  benevolent 
associations  of  this  city,  for  the  benefit  of  white  and  colored  children/' 
which  clause  was  held  to  be  void,  1st.  because  the  benevolent  associations 
referred  to  were  not  named,  and  2nd.  because  the  beneficiaries  were  unde- 
fined and  uncertain.  Heiiry  Wataoii^  <Stc.  vs.  Johnston^  58  Md.  139.  A 
bequest  of  a  sum  of  money  to  an  executor  to  be  invested  and  the  interest 
applied  by  him  to  the  keeping  in  order  a  lot  in  a  cemetery.  Church  Ex,  dro. 
vs.  Smithy  56  Md.  896.  A  bequest  to  a  corporation  to  be  used  as  part  of  the 
^^  perpetual  loan  fund  -^  of  said  society,  when,  by  its  rules,  such  fund  was 
to  be  loaned  to  such  necessitous  churches  of  the  M.  E.  Church,  erected  from 
time  to  time  within  the  limits  of  the  U.  S. ,  as  the  committee  in  charge  of 
the  said  fund  for  the  time  being  may,  in  their  discretion,  select.  Ibid.  A 
bequest  to  the  trustees  of  a  church,  (incorporated,)  for  the  benefit  of  the 
Ladies^  Mite  Society  of  said  church,  (unincorporated.)  Ibid.  A  bequest  of 
a  sum  ^'  to  be  vested  in  stock  or  annuity  for  the  use  of  the  Lutheran  Congre- 
gation of  B.  the  interest  to  be  applied  only  for  the  payment  of  said  congre- 
gation's pastor's  salary,  and  be  considered  as  permanent  funds  for  the  use 
of  aforesaid  congregation  forever.''  Orrick  vs.  Boehm,  49  Md.  105.  A 
direction  that  a  balance  ^'  shall  be  applied  for  a  second  English  Lutheran 
Church  to  1)6  located  in,'"  &c.  Ibid.  (Ci.  Ould  yb.  Wa^hington^  infra.)  A 
devise  of  a  house  and  lot,  &c.  ""  to  the  Lutheran  Congregation  for  a  parson- 
age house  only.''  Ibid.  Devise  of  a  house  and  annuity  ''  for  the  sole  use 
of  the  Lutheran  and  German  Reformed  Congregations  of  F."  Ibid.  A 
bequest  ^'  for  the  poor  and  destitute  of  F.  said  funds  to  be  placed  in  the 
hands  of  the  Vestry  of  the  L.  and  6.  Reformed  Churches."  Ibid.  A  be- 
quest to  trustees  to  apply  certain  proceeds  ^^  to  the  education  of  free  colored 
persons  in  the  City  of  Baltimore;''  which  was  held  to  be  void  both  for 
uncertainty  and  as  creating  a  perpetuity.  Xeedles  vs.  Martin,  83  Md.  609. 
A  bequest  of  a  sum  to  "  be  paid  for  the  special  benefit  of  the  foreign  mis- 
sions associated  with  the  Episcopal  Church."  DomeHtic,  <f'c.  vs.  Reynolds. 
9  Md.  341.  This  language  does  not  indicate  that  any  corporation  was  de- 
signed as  the  legatee,  and  a  corporation  called  ''The  Domestic  and  Foreign," 
&c.  cannot  take  under  this  bequest.  Ibid.  Cf.  Vannnnt  vs.  Roberts.  8  Md. 
119.  A  devise  to  the  City  of  Baltimore  in  trust  ^*  for  the  relief  and  support 
of  the  indigent  and  necessitous  poor  persons  who  may,  from  time  to  time. 
reside  within  the  limits,  as  now  known,  of  the  twelfth  ward  of  said  city." 
WUdennan  vs.  Baltimore,  8  Md.  551.  A  bequest  to  trustees  '*  to  be  applied 
towards  feeding.  Sec.  the  poor  children  belonging  to  the  congregation  of  St. 
Peter's  P.  E.  Church."  Dashiell  vs.  Attomeif-Oetieral,  5  H.  &  J.  320.  A 
bequest  of  a  sum  ''  to  be  distributed  among  the  real  distressed  private  poor 
of  Talbot  County.''  Trip2)e  vs.  Frazier.  4  H.  &  J.  347,  Upon  the  authority 
of  the  case  in  the  text  it  vras  admitted,  in  Ingle  vs.  Jones ^  9  Wallace,  497, 
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The  interposition  of  trustees  does  not  make  a  bequest  good,  which  as  an 
immediate  and  direct  bequest  would  be  void  for  uncertainty. 


that  a  devise  to  trustees  to  found  a  female  orphan  asylum  ^^  for  the  benefit 
of  such  destitute  white  orphans  as  the  trustees  should  select/^  was  void. 

In  Church  Ex.  vs.  Smithy  56  Md.  391,  a  number  of  bequests  to  incorporated 
ecclesiastical  and  eleemosynary  associations,  no  trusts  being  expressed,  were 
held  to  be  valid.    In  England  vs.  Vestry^  58  Md.  467,  a  bequest  of  a  sum  to 
the  Vestry  of.  &c.  '^  to  be  invested  in  some  valuable  security,  and  the  annual 
interest  thereon  to  be  devoted  to  the  support  of  the  rector  or  minister  for  the 
time  being,"  of  a  certain  church  was  sustained.     But  in  State  vs.  Warren^ 
^  Md.  338,  a  bequest  to  the  M.  E.  Church  at  G.  a  body  which  became  incor- 
porated after  the  death  of  the  testator  was  held  to  be  void,  because  there 
was  no  legatee  in  being  capable  of  taking  it  at  the  time  the  will  went  into 
effect;  and  no  subsequent  Act  of  the  Legislature  could  validate  the  bequest. 
-See  also  Brown  vs.  Thompkina^  49  Md.  423.    In   Ould  vs.  Washington  Hos- 
pUal^  95  IJ.  S.  313,  it  was  held  that  a  devise  to  a  corporation  to  be  created 
is  good  as  an  executory  devise.    A  distinction  is  taken  between  a  devise  in 
praesenti  to  one  incapable,  and  a  devise  infuturo  to  an  artificial  being,  to  be 
-created  and  enabled  to  take. 

Although  the  Supreme  Court  had  held,  in  Baptist  Association  vs.  Hart,  4 
Wheaton,  1,  that  the  interference  of  Chancery  in  charities,  where  the  cestuis 
gue  trust  have  not  a  vested  interest,  was  founded  ui>on,  and  still  depends  on, 
the  43  Elizabeth,  and  so  was  not  within  the  equity  powers  of  the  Courts  of 
the  U.  S.  yet,  in  Vidal  vs.  Girard's  Ex'rs,  2  Howard,  127,  it  was  held  that 
there  was  a  jurisdiction  in  Chancery  over  charitable  trusts  antecedent  to  the 
Statute  of  Elizabeth,  and  that,  although  the  Statute  was  never  in  force  in 
Pennsylvania,  yet  that  the  common  law  of  that  State  had  always  recognized 
the  Chancery  jurisdiction  in  cases  of  charities.    In  Meade  vs.  Beale,  Taney 's 
Dec.  359,  cited  in  State  vs.  Warren,  28  Md.  353,  the  Chief  Justice  said  that 
Vvial  vs.  Girard'^s  Ex'rs  was  decided  altogether  upon,  the  law  of  Pennsyl- 
vania, and  that  the  Court  still  recognized  as  authority,  the  case  of  Baptist 
Association  vs.  Hart.    But  see  McDonough'^s  Ex^rs  vs.  Murdoch,  15  Howard, 
400;  Perrin  vs.  Carey,  24  Howard,  501,  507,  and  Ould  y  S.Washington  Hospital, 
95  U.  S.  309,  contra.    In  the  last  named  case  the  Court  said  that  the  idea  that 
the  jurisdiction  of  equity  in  cases  of  charitable  endowments  depended  on 
the  Statute  of  Elizabeth  was,  by  the  case  of  Vidal  vs.  Oirard^s  Ex' rs  "' ex- 
ploded, and  has  since  nearly  disappeared  from  the  jurisprudence  of  the 
country."    Courts  of  equity  in  most  of  the  American  States,  ^^take  juris- 
diction in  carrying  into  effect  charitable  bequests,  however  general  are  the 
purposes  and  objects  intended,  if  sufficiently  certain  to  be  intelligible;  and 
without  regard  to  the  fact  of  the  existence  of  a  trustee  capable  of  holding 
the  legal  estate.    In  some  of  the  States,  this  is  done  ui>on  the  theory  of  the 
common  law  jurisdiction  of  Courts  of  equity  over  the  subject;  and  in  others 
upon  the  ground  that  the  provisions  of  the  Statute  of  43  Eliz.  have  been 
adopted  as  a  portion  of  the  common  law  in  those  States.    2  Story's  Equity 
Jurisprudehce,  sec.  1154  d.     In  a  note  by  the  reporter  to  Hesketh  vs.  Murphy, 
35  N.  J.  Equity,  23,  a  number  of  the  recent  English  and  American  cases  on 
the  subject  of  charitable  bequests  are  collected. 

Under  the  38th  Article  of  the  Declaration  of  Rights,  ministers  of  the 
Gospel  as  such  and  religious  bodies  are  prohibited  from  taking  under  any 
devise  or  bequest,  &c.  without  the  prior  or  subsequent  sanction  of  the  Legis- 
lature. The  power  to  hold  property  given  in  the  charter  of  a  religious  cor- 
jwration  is  not  such  a  sanction  by  the  Legislature  as  is  required  by  this 


4        DASHIBLL  vs.  ATTORNEY-GENEEAL.— 6  H.  &  J. 

The  poor  children  of  Caroline  County,  who  attend  the  Hillsborough  SchooK 

are  not  a  body  corporate,  and  cannot  take  in  succession;  and  the  bequest. 

if  otherwise  good,  must  fail  as  soon  as  the  first  objects  of  the  testator  a 

beneficence  ceased  to  attend  the  school. 
The  benefit  of  the  undisposed  subject  of  the  trust  results  to  the  next  of  kin 

to  the  testator,  (a) 

Appeal  from  a  decree  pro  forina  of  Baltimore  County  Court, 
sitting  as  a  Court  of  equity,  on  an  infonnation  filed  in  the  name  of 
the  Attorney -General,  at  and  by  the  relation  of  The  Trustees  of 
Hillsborough  School  in  Caroline  County,  on  behalf  of  themselves, 
aud  the  poor  children  in  Caroline  County  who  attend  the  charity 
school  of  which  they  are  trustees,  against  the  appellants,  to  enforce 
the  execution  of  a  trust  in  the  will  of  James  Corrie.  (h)  The  will  \& 
dated  the  12th  of  March,  1805,  and  the  clause  under  which  the  re- 
lators claim  is  as  follows :  "  All  the  necessary  expenses  attend- 
ing my  daughter,  and  the  expenses  of  a  woman  to  attend  her 
until  she  attains  the  age  of  eighteen  years,  shall  be  paid  out 
of  the  income  of  my  estate,  received  by  my  trustees  from  my 
executors,  and  the  residue  of  the  income,  after  deducting  my 
daughter  Mary,  and  her  servant's  expenses,  shall  be  appropriated, 
until  she  attains  the  above  age  of  eighteen  years,  as  follows:  it  shall 
be  equally  divided,  one-half  to  be  applied  towards  •  feeding^ 
^  clothing  and  educating,  the  poor  children  belonging  to  the 
congregation  of  Saint  Peter's  Protestant  Episcopal  Church  in  the 


Article.  Church  vs.  Smithy  56  Md.  890.  Of.  Murphy  vs,  DaUam,  1  Bland,  529. 
The  legislative  sanction  to  a  bequest  to  a  religious  association  may  be  given 
after  the  death  of  the  testator.  56  Md.  390.  A  reasonable  time  should  be 
allowed  for  obtaining  such  assent.  England  vs.  Vestry^  53  Md.  472.  A 
bequest  to  ''"  my  friend  and  pastor  G.^^  is  not  within  this  provision.  56  Md. 
390.  Nor  are  foreign  corporations,  so  far  as  pecuniary  legacies  are  concerned, 
within  its  purview.  56  Md.  889;  Brown  vs.  Thompkins^  49  Md.  423;  Vctii 
Sant  vs.  Roberts^  3  Md.  119.  But  a  devise  of  land  in  Maryland  to  a  foreign 
religious  corporation  would  be  invalid  under  the  Bill  of  Rights.  56  Md.  390. 
If  the  will,  however,  direct  the  whole  estate  to  be  converted  into  money,  a 
legacy  to  a  foreign  religious  corporation  is  not  invalid  because  a  part  of  the 
fund  from  which  it  is  paid  is  derived  from  the  sale  of  real  estate.    IbicL 

(a)  If  a  devise  or  bequest  in  trust  be  void  for  want  of  definiteness  in.  the 
object,  the  benefit  results  to  those  to  whom  the  law  gives  the  ownership  in 
default  of  disposition.  Rizer  vs.  Perry ^  58  Md.  119.  In  the  case  of  realty 
to  the  heirs-at-law  of  the  testator  and  not  to  the  residuary  devisee.  /&i^. 
Lingan  vs.  Carroll,  3  H.  &  McH.  205,  note.  If  a  bequest  of  personalty  be 
void,  the  property  passes  to  the  next  of  kin,  or  to  the  residuary  legatee. 
Henry  Watson,  Ac.  vs.  Johnston,  58  Md.  139;.  Church,  cfrc.  vs.  Smith,  56  Md. 
398;  Deford  vs.  Deford,  36  Md.  168;  State  vs.  Warren,  28  Md.  339;  C<Kr  vs. 
Harris,  17  Md.  23;  WUderman  vs.  Baltimore,  8  Md.  551.  But  if  part  of  the 
residuary  bequest  itself  fails,  such  part  passes  to  the  next  of  kin  as  property 
undisposed  of  by  the  will,  and  does  not  go  to  increase  the  other  portions  of 
the  residuum.     Church  vs.  Smith,  supra. 

[h]  See  the  case  of  Dashidl  et  cU.  vs.  Attorney-General,  ante,  vol.  5,  920. 
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City  of  Baltimore ;  the  other  half  to  be  applied  towards  feeding, 
dothing  and  educating,  the  poor  children  of  Carohne  County,  in  the 
State  of  Maryland,  which  attends  the  poor  or  charity  school  estab- 
lished at  Hillsborough,  in  said  county,  the  trustees  of  which  school 
are  to  receive  from  my  trustees  the  aforesaid  appropriation,  in  pay- 
ments at  every  six  or  twelve  months,  and  appropriate  the  same  in 
the  manner  I  have  now  willed."  This  provision  was  to  be  enlarged 
in  the  event  of  his  daughter's  death,  or  marriage  without  consent  of 
his  trustees,  &c.  In  another  clause  of  the  will  he  declares,  ^^  I  will, 
that  if  at  any  future  period  any  of  my  relations  should  require  assist- 
ance to  be  supported,  clothed  and  educated,  that  my  trustees,  in 
virtue  of  this  will,  shall  give  the  preference  to  them,  either  in  the 
County  of  Caroline,  in  the  State  of  Maryland,  or  the  City  of  Balti- 
more, or  in  any  other  pla<3e ;  they  shall  attend  to  their  wants  as 
aforesaid,  in  preference  to  all  others."  The  testator  died  before  the 
18th  of  May,  1805.  The  answers  of  the  defendants  insist  that  the 
relators  are  not  entitled  to  relief,  and  that  the  devise  is  void  in  law. 
The  decree  being  in  favor  of  the  relators,  the  defendants  appealed  to 
this  Court. 

The  cause  was  argued  at  the  last  June  Term,  before  Buchanan, 
Eable,  Mabtin,  and  Stephen,  JJ. 

Taney^  Winder^  and  Murray^  ibr  the  appellants,  contended,  1. 
That  the  will  of  Corrie  contained  no  devise  for  the  benefit  of  the  re- 
lators. 2.  That  if  the  will  be  intended  for  the  benefit  of  the  relators, 
yet  they  were  not  capable  in  law  to  take  the  same.  3.  That  the  de- 
vise was  void  for  uncertainty,  and  could  not  be  supported  as  a  de- 
vise to  a  charitable  use. 

1.  They  argued  that  the  relators  were  a  corporate  body,  and  the 
inquiry  was.  Were  they  the  object  of  the  devise  f  Whether  a  de- 
vise for  the  benefit  of  *'  the  poor  children  of  Caroline  County,  which 
attends  the  poor  or  charity  school  established  at  Hillsborough,  the 
trustees  of  which  school  are  to  receive,"  &c.  is  a  devise  to  the  re- 
lators ?  Are  the  relators  sufficiently  named  so  as  to  claim  the  devise  ? 
A  school  was  incorporated  by  the  Act  of  1798,  ch.  33,  by  the 
•  style  of  "  The  Trustees  of  Hillsborough  School  in  Caroline  ^ 
County ; "  and  the  devise  is  to  the  poor  children  who  attend  ** 
the  poor  or  charity  school  at  Hillsborough,  to  be  administered  and 
appropriated  by  the  trustees  of  a  certain  school.  The  trustees  of 
Hillsborough  school  are  not  the  trustees  of  a  poor  or  charity  school. 
The  object  of  the  testator  was  to  benefit  a  charity  or  free  school, 
and  the  claimants  are  not  the  trustees  of  a  charity  or  free  school. 
There  may  be  a  school  which  would  answer  the  description  used  in 
the  devise ;  but  if  there  be  none,  then  the  devise  would  lapse.  The 
parties  claiming  should  bring  themselves  within  the  description 
of  the  will.  The  devise  is  claimed  by  a  corporation,  and  under  a 
will,  said  to  refer  to  them  in  their  corporate  capacity.    The  corporate 


6         DASHIELL  vs.  ATTOENEY-GENEEAL.— 6  H.  &  J. 

name  is  the  essence  of  the  corporation — it  is  the  corporation  itself. 
2  Bac.  Ab.  tit  Corporations^  (A)  2,  (C)  4,  (C  2,)  6 ;  2  Blk.  Com.  474; 
10  Cohdj  125.  A  devise  to  a  corporation  must  be  made  to  it  in  ita 
corporate  name.  The  name  may  be  supplied,  if  it  is  expressed  by 
words  synonymous.  2  Bac.  Ab.  tit.  Corporations,  (C)  5,  (C  2,)  7  ;  11 
Coke,  21.  Here  the  corporation  name  is  not  so  sufficiently  set  forth 
that  the  Court  can  say  the  testator  intended  no  other.  The  case  of 
The  Chancellor,  d)c.  of  Oxford,  10  Colc^,  57,  was  sustained  under  the 
Statute  43  Eliz.  ch.  4,  for  charitable  uses.  Some  of  the  cases  ^o 
upon  the  ground  that  an  ancient  corporation  may  acquire  a  name  by 
reputation.  2  Ba<i.  Ab.  tit.  Corporation,  (C  3,)  7.  And  there  are 
cases  where  the  Statute  43  Eliz.  was  necessary  to  cure  the  defect  of 
a  devise  to  a  corporation  by  a  wrong  name.  Dtike  on  Charitable 
Use^,  379,  380,  506.  So  also  in  The  Hager^s  Town  Turnpike  Company 
vs.  Creeger,  ante,  vol.  6, 122,  where,  in  a  subscription  to  the  read,  the 
style  of  the  incorporation  was  The  President,  Managers,  &c.  and  the 
form  used  omitted  the  word  President,  and  this  Couit  held  it  was 
sufficient  without  that  word.  There  the  omission  of  the  word  Presi- 
dent left  enough  to  show  and  distinguish  the  corporation  from  alt 
others ;  but  that  is  not  the  case  here.  The  additional  Acts  of  As- 
sembly, passed  since,  respecting  this  corporation,  can  have  no  influ- 
ence on  the  case.    2  Bac.  Ab.  tit.  Corporations,  (E  1,)  10. 

2.  If  the  corporation  be  sufficiently  described,  it  is  not  capable  of 
taking  under  the  devise  in  the  will.    A  corporation  is  a  creature  of 
-  the  charter  which  gives  it  being,  •  and  it  is  restricted  within 

^  the  bounds  given  to  it,  and  has  no  capacities  but  those  which 
the  charter  confers  upon  it.  2  Bac.  Ab.  tit.  Corporations,  (D)  9,  (E 
3,)  13;  12  Coke,  120;  3  Mod.  14.  A  corporation  has  no  right  to  take 
and  hold  property,  exce[)t  in  the  manner  pointed  out  in  the  charter. 
2  Ba>c.  Ab.  tit.  Corporations,  (E  3,)  13.  The  charter  of  this  corpora- 
tion is  limited  to  §2,000  yearly  value,  which  they  may  take  by  gift^ 
but  in  no  other  way  than  for  the  benefit  of  the  school  generally. 
Here  the  fund  devised  by  the  will  is  to  be  applied  in  the  manner 
pointed  out  in  the  devise,  and  not  to  the  purposes  which  the  trustees 
may  consider  for  the  benefit  of  the  school  generally.  It  is  a  devise 
for  the  benefit  of  a  portion  of  the  scholars  of  the  school — a  certain 
description  of  poor  children.  This  is  not  within  the  view  of  the 
charter,  but  is  a  devise  for  an  object  de  hors  that  of  the  school,  and  is 
not  compatible  with  the  powers  granted  by  the  charter.  Wilmore 
vs.  Woodroffe,  Ambl.  636.  The  trustees  could  not  appropriate  the 
devise  in  a  diflTerent  mode  than  that  pointed  out  by  the  testator* 
We  have  no  cypres  doctrine  here.  A  devise  is  void  which  gives  a 
latitude  of  discretion  to  the  trustees.  Morice  vs.  The  Bishop  of  Dur- 
ham, 10  Yes.  541,  The  Act  of  1798,  ch.  33,  equally  with  the  Statute 
of  Elizabeth,  defines  the  object  of  charity.  No  other  can  l>e  given 
than  by  that  Act.  The  trustees  cannot  apply  it  within  the  Act  of 
1798,  without  violating  the  intention  of  the  testator.    The  Coart 
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cannot  separate  the  devise,  if  part  of  it  is  within  the  statute.    There 
is  no  rule  by  which  it  can  be  separated  as  to  the  portions  for  feeding^ 
for  clothing,  and  for  educating.    The  Court  cannot  divert  the  whole 
to  the  purposes  of  education;  they  cannot  sever  that  which  is  in- 
tended as  a  unit;  the  whole  therefore  must  fail.    A  good  use  is  to 
be  preferred  to  a  superstitions  use ;  and  if  the  one  depends  upon  the 
other,  the  bad  use  contaminates  the  other.    Bukej  469;  4  Cokej  115; 
Attorney' General  vs.  Whorwoodj  1  Ves.  539;  Chapman  vs.  Brown^  6 
Ves.  403;  The  Attorney- General  vs.  DavieSj  9  Ven,  536.    These  cases 
show,  that  if  a  void  devise  is  connected  with  a  good  devise,  both  are 
void.    The  trustees  cannot  claim  the  bequest  under  the  trust  for  any 
purposes  connected  with  the  objects  defined  in  the  charter.    They 
are  incapable  of  such  a  trust,  and  cannot  be  trustees  for  any  pur- 
pose; if  they  can,  then  the  cestui  que  trust  *  being  uncertain,  . 
as  in  the  case  of  St.  Peter's  Church,  they  must  fail.                         ^ 
3.  The  objects  of  the  trust  were  not  so  certain  and  definite  as  to 
admit  of  no  doubt.    Who  are  the  poor  children  who  attend  the 
school  f    This  is  too  vague,  and  gives  no  clue  by  which  they  can  be 
ascertained.    This  question  has  already  been  argued  in  Dashiell  et  al. 
vs.  The  Attorney-General^  {ante,  vol.  5,  392.)    A  corporation  cannot  be 
executor.    1   Blk.  Com.  504.    They  cannot  be  trustees.    The  Bap- 
tist Association  vs.  Barfs  ExWs^  4  Wheat.  31.    A  use  at  common  law 
is  what  a  trust  is  now  under  the  Statute  of  Uses.    1  Colce^  122.    A 
corporation  cannot  be  seized  to  the  use  of  another.    2  Ba^i.  Ah.  tit. 
Corporations,  (E.)  11 ;  Gilb.  Uses  and  Trusts,  5.    Bodies  politics  are 
not  capable  of  a  use  or  trust  for  the  benefit  of  others.    They  cannot 
be  seized  of  a  trust  different  from  what  their  charter  embraces. 
If  the  charter  gave  them  a  right  to  be  trustees  for  others,  it  could 
not  be  legal,  because  there  is  no  mode  of  enforcing  the  trust.    This 
is  the  clear  doctrine  of  the  common  law.    The  statute  of  Elizabeth 
overturned  the  common  law  principle,  and  permitted  corporations  to 
hold  in  trust  for  charitable  uses,  though  no  such  power  is  given  by 
their  charter.    But  if  that  statute  has  not  been  introduced  here, 
then  the  principle  remains  as  at  common  law.    2  Bac.  Ab.  tit.  Cor- 
porations, 11.    This  devise  is  in  perpetuity  to  the  poor  children  of 
Caroline  County.    The  fund  is  locked  up  forever  by  the  will  of  the 
testator,  and  there  is  no  power  of  alienation.    It  is  therefore  incon- 
sistent with  the  policy  of  the  law.     Gilb.  Uses  and  Trusts,  119, 120, 
168 ;  2  Blk.  Com.  77, 120.    A  corporation  cannot  give  perpetuity  to 
an  object  not  within  the  charter.     Chrisfs  College,  Cambridge,  1  Wm. 
Blk.  Rep.  91.    The  testator  says  that  his  own  poor  relations  are  to 
preferred.    The  cases  cited  show  who  they  are.    The  daughter  of 
the  testator  will  then  come  in  if  the  charity  is  established. 

Harper  and  B.  Johnson,  for  the  appellee,  contended,  1.  That  the 
corporation  was  sufficiently  designated  in  the  will.  There  is  nothing 
in  the  Act  of  incorporation  of  1798,  cb.  33,  to  show  that  it  is  not  a 
charity  school.    The  preamble  of  the  Act  states  that  it  is  to  endow 
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a  school ;  aud  as  there  was  no  other  school  then  established  nt  Hills- 
borough, or  in  Caroline  County,  the  testator  evidently  meant  the 
trustees  •  of  this  school.  It  is  not  necessary  to  describe  pre- 
^  cisely  the  corporate  name  either  in  a  deed  or  a  will — many 
omission  of  words  may  be  supplied  by  averments.  The  bill  in  this 
states  the  school  to  be  a  charity  school,  and  that  it  was  the  one  al- 
luded to  by  the  testotor.  This  is  not  denied  in  the  answers ;  aud  the 
accounts  exhibited  by  the  execiitora  under  the  will,  show  that  money 
was  i)aid  by  them  to  the  trustees  of  this  school.  There  is  no  doubt 
then  of  the  identification ;  and  the  trustees  say,  that  poor  children 
do  attend  that  school  as  a  charity  school.  The  school  was  endowed 
by  private  donations,  showing  it  was  intended  for  charitable  pur- 
poses. The  Acts  of  1806,  ch.  25,  s.  ;J,  1807,  ch.  32,  and  1810,  ch.  109, 
evince  at  least  a  legislative  construction  that  it  was  a  charity  school. 
The  decision  in  The  H(Ufer''8  I'otcn  Turnpike  Boad  Company  vs.  Crea- 
gevj  went  upon  the  ground  of  there  being  no  other  company  of  a  sim- 
ilar name.  Here  there  was  no  other  school  which  could  possibly 
answer  the  description.  The  Court  can  judicially  notice  that  there 
was  no  other  incorporated  school  at  Hillsborough,  or  in  Caroline 
County,  as  was  done  in  11  Coke^  21,  that  there  was  but  (me  Bishop  of 
Norwich. 

2.  The  trustees  are  capable  of  taking  under  the  devise  for  the  pur- 
pose contemplated.  One  of  the  incidents  of  a  corporation  is  to  take 
and  hold  property ,-  and  the  power  of  perpetual  succession,  &c.  1 
Blk.  Com.  502.  Supposing  it  a  charity  school,  the  poor  children  must 
be  fed  and  clothed,  as  well  as  educated ;  and  this  comes  within  the 
terms  of  the  powers  of  the  trustees  under  the  charter.  These  are 
the  very  children  to  whom  the  testator's  bounty  is  to  be  applied. 
The  charter  gives  the  trustees  unlimited  control  over  the  funds,  to  be 
appropriated  by  them  at  them  at  their  discretion.  There  is  nothing 
in  the  language  of  the  bequest  which  is  inconsistent  with  the  char- 
ter. The  trustees  have  authority  to  educate  the  poor  children.  Can 
it  be  said  that,  because  directions  to  feed  accompany  the  direction 
to  educate,  that  the  last  direction  is  void  f  If  the  poor  children 
could  not  be  educated  unless  they  were  fed  and  clothed,  then  they 
must  be  fed  and  cl6thed;  and  if  they  could,  then  why  not  appropri- 
ate the  whole  fund  in  educating  them  ?  If  these  views  are  correct, 
it  is  wholly  unnecessary  to  answer  any  of  the  other  objections  which 
^  have  been  urged.  The  bequest  is  certain  in  saying  the  poor 
^  *  children  attending  the  school.  It  means  those  whom  the 
trustees  permitted  to  go  to  school,  without  paying  for  their  educa- 
tion; and  is  similar  to  the  case  in  Ihike^  361.  The  doctrine  of  per- 
petuity is  not  applicable  to  a  corporation.  This  is  a  devise  to  a  cor- 
poration for  the  benefit  of  a  certain  description  of  poor  children ; 
and  is  a  devise  in  trust.    2  Bac.  Ah.  tit.  Corporations^  6. 

Cnri4i.  od  mtt. 
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At  this  term,  the  opinion  of  the  Court  was  delivered  by 

Eable,  J.  After  much  reflection  on  this  case,  we  think  it  not 
essentially  different  from  the  case  of  George  Dashiell  and  others, 
against  the  Attorney-General,  at  thfe  relation  of  the  vestry  of  St. 
Peter's  Church  in  the  City  of  Baltimore,  and  others,  adjudicated  in 
this  Court  at  the  last  June  Term,  (5  H,  d  J.  392,)  and  that  it  must 
be  decided  on  the  some  principles. 

The  testator,  by  his  will,  directs  the  trustees  and  guardians  of  his 
child,  to  pay  over  annually  a  certain  portion  of  the  income  of  his 
estate  to  the  trustees  of  Hillsborough  school,  to  be  by  them  applied 
towards  feeding,  clothing  and  educating,  the  poor  children  of  Caro- 
line County,  in  the  State  of  Maryland,  which  attends  the  poor  or 
chanty  school  established  at  Hillsborough,  in  the  said  county. 

The  poor  children  of  Caroline  County,  in  the  State  of  Maryland, 
which  attends  the  poor  or  charity  school  established  at  Hillsborough 
in  the  said  county,  are  the  objects  of  this  bequest,  and  if  it  had  been 
immediately  to  them,  the  question  might  be  made,  to  whom  should 
the  executor  of  the  deceased  have  paid  it,  or  by  whom  would  the 
suit  be  brought  either  at  law  or  in  equity,  if  he  refused  to  pay  it  f 
With  the  best  intentions  to  fulfil  the  wishes  of  the  testator,  it  would 
be  difficult,  in  such  a  case,  for  an  executor  to  perform  his  duty,  and 
at  last  he  would  certainly  find  it  a  trust  not  capable  of  execution. 
His  dispositions  to  do  right  might  take  him  to  the  Hillsborough 
school,  to  make  his  payments,  but  when  there,  he  would  be  at  a  loss 
to  determine  who  where  the  poor  children  of  Caroline  County  attend- 
ing that  school.  The  poor  children  of  a  county  or  congregation,  or 
a  school,  are  not  susceptible  of  ascertainment ;  and  when  such  terms 
are  used  in  wills  as  a  designatio  personce^  they  have  always  been  de- 
termined insufficient,  *  and  the  devise  or  bequest,  intended  to  ^ 
be  created  by  them,  to  be  void  for  uncertainty.  Fawell  on  " 
Devises^  419.  The  difficulty  in  the  case  supposed,  would  yet  be 
greater,  if  an  attempt  was  made  to  enforce  the  l)equest  against  the 
executor,  either  in  a  Court  of  law  or  in  a  Court  of  equity.  What 
children  of  Caroline  County,  attending  the  Hillsborough  school, 
could  assume  to  themselves  the  title  of  ^^the  [)oor  children  which  at- 
tend that  school ; "  and  if  assumed  by  any  individuals,  by  what  con- 
ceivable standard  of  proof  could  they  establish  their  right  to  the 
designation  ? 

In  the  case  before  ua,  the  bequest  is,  to  the  poor  children  of  Caro- 
line County  which  attend  the  poor  or  charity  school  established  at 
Hillsborough  in  that  county,  as  cestui  que  trustft;  and  a  question  fur- 
ther arises,  whether  the  interposition  of  trustees  makes  the  bequest 
good,  which  aa  an  immediate  and  direct  bequest,  would  be  void  for 
ancertainty  I  This  question,  it  seems  to  ua,  may  be  answered,  by 
suggesting  the  same  insurmountable  obstacles  to  the  executing  and 
enforcing  the  trust,  as  exist  where  the  bequest  is  immediate  to  per- 
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sons  doubtful  and  uncertain.  The  terms  used  by  the  testator  are  too 
indefinite  to  point  out  to  the  trustees  the  objects  of  his  bounty,  or  to 
designate  the  persons  who  are  to  enforce  the  trust ;  and  if  the  trust 
in  such  a  case  would  not  result  for  the  use  of  others,  it  is  mani- 
fest the  trust  fund  would  of  necessity  become  the  property  of  the 
trustees.  The  fund  established  by  the  testator  is  a  perpetual  fund, 
intended  by  him  to  supply  an  income,  not  only  to  the  poor  children 
of  Caroline  County  who,  at  the  time  of  his  death,  attended  Hillsbo- 
rough school,  but  for  the  benefit  of  the  poor  children  of  Caroline 
County,  who  should  in  succession  attend  that  school,  and  this  forms 
another  unanswerable  objection  to  the  testamentary  disposition  we 
are  considering.  The  poor  children  of  Caroline  County  which  attend 
the  Hillsborough  school,  are  not  a  body  corporate,  and  cannot  take 
in  succession,  and  the  bequest,  if  otherwise  good,  must  fall,  as  soon 
as  the  first  objects  of  the  testator's  beneficence  ceased  to  attend  the 
school. 

It  is  needless  to  pursue  this  subject  further,  or  to  examine  points 
which  were  discussed  on  the  argument  as  peculiar  to  this  case.  Our 
decision  must  be  governed  by  the  adjudication  akeady  mentioned, 
^  and  to  it  we  refer  for  the  •  principles  on  which  we  reverse  the 
^  judgment  below,  and  are  of  opinion  that  the  benefit  of  the 
undisposed  subject  of  the  trust  results  to  the  next  of  kin  to  the  tes- 
tator. Decree  reversed. 


DuvALL  v8.  The  State. 

In  a  criminal  prosecution  against  a  person  for  giving  a  pass  to  a  slave  con- 
trary to  the  Act  of  1796,  ch.  67,  s.  19,  the  loss  of  service  by  the  master 
must  be  averred  in  the  indictment,  (a) 

The  giving  a  pass  to  a  slave  is  prohibited  by  the  Act  of  Assembly  as  one  of 
the  means  only  by  which  the  offence  of  depriving  the  master  of  the  ser- 
vice of  the  slave  was  to  be  consummated. 

Erbob  to  Frederick  County  Court  to  remove  a  judgment  in  a 
criminal  prosecution  against  the  plaintiff"  in  error  for  giving  a  i>ass 
to  a  slave. 

The  cause  was  argued  before  Earle,  Martin,  and  Stephen, 
J  J. 

Taney ^  for  the  plaintiff'  in  error,  contended,  that  the  charge  in  the 
indictment  was  not  an  offence  indictable  under  the  Act  of  1796,  cli. 
67,  s.  19.  3  Bac.  Ah.  tit.  Indictment^  (H  3.)  570;  The  King  vs. 
M'Oregor^  3  Boss.  <k  Full  106. 


(a)  Cited  in  Arnold  vs.  Cost,  3  G.  &  J.  233. 
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T.  B.  Dorsey^  (Attorney-General,)  for  the  State,  also  referred  to 
the  Act  of  1796,  ch.  67,  s.  19.  3  Bac,  Ah.  tit.  Indictment^  (H  2,)  569. 
The  Acts  of  1715,  ch.  44,  and  1801,  ch.  74,  s.  1.    1  Chitty's  C.  L.  233. 

Stephen,  J.  delivered  the  opinion  of  the  Court.    The  question  in 
this  case  arises  upon  the  true  construction  of  an  Act  of  Assembly 
passed  in  the  year  1796,  ch.  67,  s.  19.    The  Act  provides,  "  that  any 
person  or  persons  who  shall  hereafter  be  convicted  of  giving  a  pass 
to  any  slave  or  person  held  to  service,  or  shall  be  found  to  assist  by 
advice,  donation  or  loan,  or  otherwise,  the  transporting  of  any'slave, 
or  any  person  held  to  service,  from  this  State,  or  by  any  other  unlaw- 
ful means  depriving  a  master  or  owner  of  the  service  of  his  slave,  or 
person  held  to  service,  for  every  such  offence  the  party  aggrieved 
shall  recover  damages  in  an  action  on  the  case  against  such  offender 
or  offenders,  and  the  oftender  is  also  liable  to  be  indicted,  and  on 
conviction  to  be  fined  a  sum  not  exceeding  two  hundred  dollars." 
The  indictment  in  this  case  charges  nothing  more  than  that  the 
the  party  prosecuted  gave  a  pass  to  a  slave,  the  property  of  a  cer- 
tain John  Withers,  contrary  to  the  Act  of  Assembly  in  such  case 
made  and  provided,  without  averring  any  loss  of  service  by  the 
master  or  owner.    The  question  •  is,  whether  such  an  indict-      - 
ment  is  sufficient,  in  point  of  law,  as  having  charged  all  the      *^ 
easential  ingredients  necessary  to  constitute  an  offence  according  to 
the  true  ex)nstmction  of  the  19th  section  of  the  above  mentioned  Act 
of  Assembly  f    It  was  strongly  contended  by  the  counsel  for  the 
plaintiff  in  error,  that  according  to  the  true  construction  of  the  Act 
of  Assembly,  it  was  not  intended  by  the  Legislature,  that  the  giving 
of  a  pass  alone,  to  a  slave,  should  be  punished  in  the  manner  there- 
in prescribed,  and  that  it  was  .only  prohibited  as  one  of  the  means 
by  which  the  offence  of  depriving  the  master  of  the  service  of  the 
slave  was  to  be  consummated.    This,  it  seems  to  the  Court,  is  a  fair 
construction  of  the  law,  and  that  the  party  could  .not  properly  be 
said  to  be  aggrieved,  so  as  to  entitle  him  to  his  civil  suit  for  the  re- 
covery of  damages,  without  actual  loss  of  service ;  and  upon  refer- 
ring to  the  law,  it  will  be  found  that  the  criminal  process  can  only 
be  resorted  to  upon  the  same  grounds  or  circumstances  which  would 
aatborize  a  civil  action.    The  Court  are  therefore  of  opinion,  that 
the  offence  contemplated  by  the  law,  is  not  charged  in  the  indict- 
ment, and  that  the  judgment  of  the  Court  below  must  be  reversed. 

Jtid{/ment  reversed. 
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Cromwell  etal  vs.  OwiNCfs. 

An  award  by  arbitrators  cannot  be  impeached  for  erroneous  judgment  upon 
facts,  (a) 

Exceptions  to  an  award  cannot  be  founded  upon  anything  de  hora  but  must 
alw^ays  be  confined  to  matter  appearing  upon  the  face  of  it,  compared 
with  the  proceedings  in  the  cause,  and  are  never  heard  upon  affidavits. 

To  set  aside  an  award  for  any  matter  dehors  as  corruption  or  misbehaviour  on 
the  part  of  the  arbitrators,  or  other  charges  to  be  sustained  by  evidence, 
it  can  only  be  done  on  motion  supported  by  affidavits. 

If  an  award  be  both  of  matter  that  is  submitted,  and  of  that  which  is  not 
within  the  submission,  it  may  be  good  as  to  all  that  is  within  the  sub- 
mission, and  void  as  to  the  residue,  {b) 

All  persons  are  to  be  made  parties,  who  are  either  legally  or  beneficially 
interested  in  the  subject-matter  and  result  of  the  suit. 

Where  under  certain  circumstances  it  was  not  necessary  to  make  one  of  the 
legatees  a  party  in  a  suit  by  the  other. 

If  a  defendant  in  Chancery  agrees  that  a  bill  should  be  filed  against  him  by 
certain  complainants,  he  will  not  be  allowed  afterwards  to  object  for  the 
want  of  other  parties. 

Appeal  from  a  decree  of  the  Court  of  Chancery  dismissing  the 
bill  of  the  complainants,  (now  appellants.) 

The  cause  which  is  sufficiently  stated  in  the  opinion  delivered  by 
this  Court,  was  argued  before  Buchanan,  Eable,  Martin,  Dob- 
SEY,  and  Stephen,  JJ. 

Taney  and  Winder,  for  the  api)e11ants,  stated  that  the  bill  was  filed 
by  consent  on  the  22d  of  January,  1819,  by  certain  of  the  devisees 
of  Samuel  Owings,  deceased,  against  the  defendant,  another  de- 
visee, and  executor  of  the  deceased,  with  a  view  of  referring  the 
subject-matter  in  dispute  to  arbitrators,  as  appears  by  an  agreement 
for  that  *  purpose  executed  by  the  parties  on  the  22d  of  June, 
*  *  1818.  The  cause  was  accordingly  referred  to  arbitrators,  who 
made  an  award.  To  this  award  certain  objections  were  made,  some 
of  which  were  sustained  by  the  Chancellor.  It  was  also  objected 
that  Beale  Owings,  one  of  the  residuary  legatees,  had  not  been  made 
a  party ;  and  the  Chancellor  dismissed  the  bill.  They  contended,  1. 
That  the  objections  to  the  award  were  unfounded ;  and  2.  That  the 
bill,  answer  and  agreements,  were  a  waiver  of  the  objection  to  make 
B.  Owings  a  party,  even  if  it  were  originally  necessary  to  have  made 
him  a  party,  and  constitute  a  specific  contract  between  the  com- 

(a)  Affirmed  in  Roloami  vs.  Carson^  8  Md.  221.  See  Rigden  vs.  Martm^  post. 
m.  p.  403. 

(b)  Affirmed  in  Bullock  vs.  Bergman^  46  Md.  280;  Oaritee  vs.  Carter,  16  Md. 
312,  and  Caton  vs.  McTavish,  10  G.  &  J.  216.  See  Rigden  vs.  Martin^  post.  m. 
p.  403. 
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plainants  aud  the  defendant,  which  a  Court  of  Chancery  wonld  carry 
iDto  effect.  On  the  first  point  they  referred  to  Morgan  vs.  Mather^ 
2  Ves.  Jr.  22 ;  Dick  vs.  MUligarij  Ibidj  24,  28 ;  1  Bdc.  Ah.  tit. .  Arhi- 
traiion  &  A\card^  (G)  228,  (G)  231,  {note;)  (J)  238.  On  the  second 
point,  Cooper'^8  Plead.  34. 

Heath  and  R.  Johnson^  for  the  appellee,  on  the  first  point  relied 
upon  Goldsmith  vs.  7^'%,  1  H.  &J.  362,  and  the  Act  of  October,  1778, 
ch.  21,  s.  8;  and  on  the  second  point  they  relied  upon  Cockhnrn  vs. 
Thompson^  16  Ves.  326 ;  Chancey  vs.  May,  Pre,  in  Chan.  592 ;  2  Madd. 
Chan.  145;  Baldwin  ys.  Harpur,  Amhl.  375;  Hannan  vs.  Stevens,  1 
Vernon  J  110;  Kiric  vs.  Clarke,  iVe.  in  Chan.  275;  1  Harr.  Chan.  Pr. 
81;  Sherrit  vs.  Birch,  3  Bro.  Ch.  Ca.  229;  Parsons  vs.  Neville,  Ibid, 
365;  Capronvs.  Fan  JVb^nJ^n,  2  Cranch,  126;  Coa/<?  vs.  Stewardson, 
in  this  Court  in  1811. 

Buchanan,  J.  delivered  the  opinion  of  the  Court.  Samuel 
Owings  by  his  will,  dated  the  7th  of  May,  1803,  among  other  things, 
devised  certain  lands  to  William  Owings,  his  executor,  to  sell,  and 
the  proceeds  to  be  distributed  among  eight  of  his  children  named  in 
the  will,  of  whom  Beale  Owings  was  one.  The  testator  also  be- 
queathed the  proceeds  of  certain  personal  property  to  be  distributed 
in  like  manner.  One  of  the  eight  legatees  is  since  dead,  having 
issue  two  children. 

The  bill  is  by  six  of  the  legatees  named  in  the  will,  and  the  two 
children  and  representatives  of  the  deceased  legatee,  calling  on  the 
executor  and  trustee  to  account  and  pay  to  them  their  respective 
proportions;  and  Beale  Owings,  the  other  legatee  named,  is  not  made 
a  party  to  the  •  proceedings  either  as  complainant  or  defend-  ^ 
ant.  The  Chancellor,  by  agreement  in  writing  of  the  respec-  *  '^ 
tive  solicitors,  passed  an  order  referring  the  matters  in  controversy 
between  the  parties  to  referees  named  in  the  agreement,  who  re- 
turned an  award  ascertaining  the  sum  due  to  each  of  the  complain- 
ants, and  directing  the  same  to  be  paid  to  them  respectively  by  the 
defendant,  and  also  directing  the  defendant,  by  a  good  and  suffi- 
cient conveyance,  to  transfer  certain  lands,  bonds,  &;c.  to  a  trustee 
to  be  appointed  by  the  Chancellor.  Objections  were  filed  by  the  de- 
fendant to  a  decree  being  passed  on  the  award,  founded  on  objec- 
tions raised  to  the  award  it<^elf,  and  also  on  the  circumstance  that 
Beale  Owings  was  not  made  a  party  to  the  proceedings;  whereupon 
the  Chancellor  passed  an  order,  in  which  he  expressed  the  opinion, 
that  Beale  Owings  ought  to  have  been  made  a  party  to  the  proceed- 
ings; that  the  arbitrators  had  exceeded  their  powers  in  awarding  a 
change  of  trustees ;  and  that  Peter  Hoffman  had  exercised  an  im- 
proper influence  over  the  arbitrators — and  afterwards  dismissed  the 
bill  for  want  of  proper  parties.  First,  then,  as  to  the  award : — It  is 
clear  that  an  award  upon  a  reference  to  arbitrators,  cannot  be  im- 
peached for  erroneous  judgment  upon  facts;  but  the  arbitratoi*s,  l)e- 
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ing  judges  chosen   by  the  parties  themselves,  their  decision  on 
matters  of  fact  cannot  be  reviewed,  bat  is  final  and  conclusive,  where 
there  is  no  imputation  on  their  conduct.    Morgan  vs.  Mather^  and 
Dick  vs.  Milligan^  2  Vesey,  Junr.  14,  24.    The  subject  of  the  award 
in  this  case,  being  matters  of  account,  they  were  facts,  on  which  it 
was  the  province  of  the  arbitrators  to  decide,  and  their  judgment 
cannot  be  inquired  into,  but  the  parties  are  concluded  and  bound  by 
it,  unless  a  foundation  is  laid  for  setting  aside  their  award,  by  an  im- 
putation on  the  conduct  of  the  arbitrators.    And  no  such  foundation 
is  laid,  the  objections  to  the  award  being  all  confined  to  the  decision 
of  the  arbitrators  on  questions  of  fact,  except  so  far,  as  in  the 
opinion  of  the  Chancellor,  there  is  a  colorable  charge  of  improper  in- 
fluence practised  by  Peter  Hoiiman  upon  the  arbitrators,  and  except 
also   the   objection   to  so   much  of  the  award    as    is    alleged   to 
be   without    the    submission.      Exceptions    to    an    award   cannot 
be   founded   upon   any   thing  de  hora,  but    must   always   be  con- 
fined    to    matter    appearing    ui)on    the    face    of    it,    compared 
^      with  the  proceedings   in    the  cause,  and  are  never  heard 
***      •  upon  affidavits.    But  if  it  is  proposed  to  set  aside  an  award 
for    any   matter    de  hors^    as  corruption  or  misbehaviour  on  the 
part  of  the  arbitrators,  or  other  charges  to  be  sustained  by  evidence, 
it  can  only  be  done  on  motion  supported  by  affidavits.    Dick  and 
Milli{ianj  2  Vesey,  Jr.  24.     With  respect  therefore  to  the  supposed 
influence  exercised  by  Peter  Hoffman  over  the  arbitrators,  being 
altogether  de  hora  the  award,  it  cannot  be  received  or  acted  upon 
to  the  prejudice  of  the  award,  in  the  foim  of  exception,  but  ought 
to  have  been   proceeded  on  by  way  of  motion  to  set  aside  the 
award.    But  if  it  could  be  taken  advantage  of  by  way  of  exception, 
or  if  in  the  i)Iace  of  an  exception  to  the  award,  it  had  been  made 
the  foundation  of  a  motion  to  set  it  aside,  and  could  now  be  so  con- 
sidered, there  is  nothing  whatsoever  in  the  record  to  sustain  it.    The 
letter  of  the  15th  of  October,  1819,  from   the  arbitrators  to  the 
defendant,  on  which  the  opinion  of  the  Chancellor  was  founded,  and 
which  is  now  relied  upon  to  show  the  undue  influence  of  Peter  Hoff- 
man over  the  arbitrators,  does  not  seem  to  this  Court  to  furnish  the 
slightest  ground  for  such  an  imputation.    The  sole  office  of  that 
letter  was  to  inform  the  defendant  that  the  account  he  had  exhibited 
to  them,  had  been  submitted  to  Peter  Hoffman,  acting  in  behalf  of 
the  complainants,  and  that  he  had  insisted  on  proof  being  made  of 
all  the  charges  it  contained — with  a  request,  that  he  would  furnish 
such  proof,  and  also  let  them  know  whether  he  had  an^'  further 
account  to  produce.    If  the  arbitrators  had  acted  on  that  account, 
without  requiring  proof  of  the  charges  it  contained,  or  letting  the 
complainants,  or  their  agent,  know  that  such  a  paper  had  been 
exhibited,  there  would  perhaps  have  been  cause  for  complaint  on 
the  other  side — or,  if  they  had  rejected  the  account,  without  afford- 
irfg  the  defendant  an  opportunity  of  proving  it,  or  had  refused  to 
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receive  evidence  in  support  of  it,  then  indeed  a  charge  of  miscon- 
dact  on  the  part  of  the  arbitrators  would  have  had  some  ground  to 
stand  npon;  but  it  is  difficult  to  perceive  how  any  imputation  on 
the  coudnct  of  the  arbitrators  can  arise  from  that  letter.    The  other 
objection,  that  a  part  of  the  award  is  not  within  the  submission, 
being  to  what  arises  on  the  face  of  the  award,  it  comes  properly  in 
the  Ibrm  of  an  exception;  and  It  is  very  clear  that  so  much  of  the 
award,  as  resi)ect8  the  removal  of  the  defendant  as  trustee,  and  the 
appointment  *  of  another  trustee  by  the  Chancellor  in  his      ^  ^ 
place,  is  without  the  submission,  and  void.    But  it  is  well      ** 
settled,  that  if  an  award  be  both  of  matter  that  is  submitted,  and 
of  that  which  is  not  within  the  submission,  it  may  be  good  as  to  all 
that  is  within  the  submission,  and  void  as  to  the  residue.     I  Bac. 
Ab.  tit.  Arbitrament  and  Award,  and  the  authorities  there  referred 
to.    Therefore,  though  a  part  of  this  award  is  of  that  which  is  not 
sabmitted,  and  consequently  void,  yet  being  entirely  distinct  matter, 
it  does  not  vitiate  or  affect  so  much  of  the  award  as  is  within  the 
submission,  but  as  to  that  the  award  is  good,  being  of  what  does 
not  depend  upon  the  matter  awarded,  without  the  terms  of  the  sub- 
mission.   As  to  the  objection,  that  Beale  Owiugs  ought  to  have 
been  made  a  party,  the  ground  on  which  the  bill  was  dismissed  by 
the  Chancellor,  it  is  a  general  rule,  that  all  persons  should  be  made 
parties  who  are  either  legally  or  beneficially  interested  in  the  sub- 
ject matter  and  result  of  the  suit;  and  admitting,  that  in  a  different 
state  of  things  it  would  have  been  proper  and  necessary  to  have 
made  him  a  party,  being  a  legatee  named  in  the  will  of  Samuel 
Owiugs;  yet  under  the  circumstances  of  this  case,  that  necessity 
does  not  exist.    Before  the  institution  of  this  suit,  Beale  Owiugs 
had  himself  filed  a  separate  bill  in  Chancery  against  the  defendant 
William  Owiugs;  and  on  the  22d  of  January,  1819,  this  bill  was 
filed  on  the  same  day  the  answer  was  put  in,  and  received  by  agree- 
ment without  oath;  on  the  same  day  also,  the  parties,  complainants 
and  defendant,  filed  a  written  agreement,  signed  by  their  respective 
solicitors,  to  refer  the  matters  in  controversy  between  them  to  David 
Williamson,  David  Winchester  and  Henry  Brice,  in  pursuance  of  a 
request  on  the  part  of  the  defendant  contained  in  a  paper  filed  in 
the  cause,  dated  the  22d  of  June,  1818,  and  signed  by  him  and  Peter 
Hoffman,  one  of  the  complainants,  in  which  also  the  answer  before 
put  in  by  him  to  the  bill  of  Beale  Owings,  is  directed  by  the  defend- 
ant, William  Owings,  to  be  copied  and  tiled  in  this  suit,  then  about 
to  be  brought,  the  object  of  which  is  stated  to  be  an  amicable  adjust- 
ment of  the  estate  of  his  father;  and  on  the  next  day,  the  23d  of 
January,  1819,  the  Chancellor  passed  the  order,  referring  the  matters 
in  dispute  to  the  persons  before  named  and  agreed  upon.    Thus  it 
is  manifest,  that  this  was  originally  an  amicable  proceeding,  and 
that  it  was  perfectly  understood  and  agreed  upon,  before  the 
bill  was  filed,  that  Beale  *  Owings  should  not  be  made  a      ^^ 
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party,  but  that  the  defendant,  and  these  complainants  alone,  wonld 
proceed  to  a  settlement  of  their  affairs,  leaving  him  to  pursue  his 
own  course.    How  else  can  the  agreement  of  the  22d  of  June,  1818, 
be  understood  ?    The  suit  had  not  then  been  brought,  but  is  there 
treated  of  as  an  amicable  bill  about  to  be  liled,  with  authority  given 
by  William  Owings  to  a  solicitor  to  appear  to  it  for  him ;  and  bus 
instructions  that  a  copy  should  be  taken  and  filed  of  the  answer  he 
had  made  to  the  bill  of  Beale  Owings,  show  that  that  case  was  then 
present  to  their  minds,  and  that  the  bill  about  to  be  filed,  was 
mutually  agreed  upon,  for  the  purpose  of  adjusting  the  separate 
claims  of  these  complainants  by  arbitration,  under  the  sanction  of 
the  Court  of  Chancery.    It  was  in  conformity  to,  and  in  furtherance 
of  these  views  of  the  respective  parties,  that  the  bill  and  answer, 
and  the  agreement  by  their  solicitors  to  refer  the  suit,  were  filed  on 
the  same  day,  without  process  to  bring  in  the  defendant,  or  requiring 
the  answer  to  be  on  oath ;  and  the  deed  from  William  Owings  of 
the  30th  of  March,  1819,  to  Thomas  Moale,  Peter  Hoffman  and 
George  Winchester,  soon  after  the  bringing  of  this  suit,  to  secure 
the  payment  of  the  supposed  amount  of  the  respective  claims  of 
these  very  complainants,  furnishes  additional  evidence  of  the  under- 
standing of  the  parties  before  and  at  the  time  the  bill  was  filed. 
Surely,  without  calling  in  aid  a  Court  of  justice,  the  defendant  and 
these  complainants,  or  either  of  them,  might  have  submitted  the 
matter  in  dispute  between  them  to  arbitration,  and  the  award,  when 
made,  would  have  been  binding  and  conclusive  upon  them :  and  if 
so,  there  is  nothing  to  prevent  their  resorting,  by  consent,  to  a  Court 
of  (Miancery,  to  effect  that,  under  the  sanction  of  a  rule  of  Court, 
which  might  have  .been  done  by  submission  out  of  Court  without 
suit ;  and  it  does  not  lie  in  the  mouth  of  the  defendant  to  object, 
that  Beale  Owings  ought  to  have  been  made  a  party,  after  putting 
the  complainants  to  the  trouble  and  expense  of  a  suit  in  Chancery, 
on  the  faith  of  his  agreement.    But  the  order  of  reference  being 
made  with  the  assent  of  his  solicitor,  at  his  express  request,  the 
award,  so  far  as  it  is  within  the  submission,  is  obligatory  upon  him; 
and  Beale  Owings,  not  being  a  party  to  the  submission,  and  alto- 
gether unaffected  by  it,  there  would   have  been  no  propriety  in 
making  him  a  party  to  the  suit  afterwards,  for  the  purpose  of  a 
decree  upon  *  the  award,  in  which  he  was  in  no  way  con- 
*^      cerned,  any  more  than  it  would  be  necessary  to  unite  him  in 
a  bill  to  enforce  the  execution  of  an  award  made  on  a  submission  by 
William  Owings  and  these  complainants,  to  which  he  was  not  a 
party,  or  in  a  bill  in  Chancery  to  foreclose  a  mortgage  given   by 
William  Owings  to  these  complainants,  or  any  of  them,  to  secure 
the  payment  of  their  respective  claims;  in  neither  of  which  ca^^s 
can  it  be  pretended,  that  Beale  Owings  would  be  a  necessary  party. 
The  agreement  by  William  Owings,  that  a  bill  should  be  filed   by 
these  complainants  alone,  was  a  contract  by  which  he  was  bound 
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and  estopped  to  object,  in  violation  of  his  agreement,  to  a  decree 
upon  the  award,  on  the  ground  that  Beale  Owings  was  not  a  part)' 
to  the  sait.  We  therefore  think,  that  the  Chancellor  erred  in  dis- 
missing the  bill  for  that  reason.  Decree  reversed^  &c. 


Hamilton  vs.  Ceagg. 

B.  T.  by  her  will,  bequeathed  to  S.  T.  five  negroes  by  name,  during  her 
natural  life,  them  and  their  increase,  and  that  after  the  death  of  S.  T. 
the  above  named  negroes  be  free — Hdd^  that  the  words  **the  above 
named  negroes,^'  were  intended  to  be  used  as  words  of  description,  and 
apply  to  all  who  were  the  subject  of  the  bequest,  the  issue  as  well  as 
their  mothers,  (a) 

An  infant  slave,  '^  unable  to  gain  a  sufficient  maintenance  and  livelihood/' 
cannot  be  manumitted  under  thp  Act  of  1790,  ch.  67.  (6) 

Appeal  from  a  judgment  rendered  in  Prince  George's  County 
Court,  for  the  petitioner  in  that  Court,  (the  appellee,)  on  his  petition 
for  freedom.  The  facts  are  sufficieutly  stated  in  the  opinion  given 
by  this  Court. 

The  cause  was  argued  before  Buchanan,  Earle,  Martin,  Dor- 
set, and  Stephen,  JJ. 

MctgrudeTy  for  the  appellant,  referred  to  the  Act  of  1809,  ch.  171. 
Sanierville  vs.  Jolinson^  1  H.  &  M^H.  352;  Standiford  vs.  AmoSj  1 
H.  &  J.  526}  and  the  Act  of  1796,  ch.  67,  s.  13. 

R,  Johnson  and  J.  Forrest,  for  the  appellee,  also  referred  to  the 
Act  of  1809,  ch.  171. 

Buchanan,  J.  delivered  the  opinion  of  the  Court.  Bachel  Turner 
made  her  will  on  the  22d  of  February  in  the  year  1801,  in  which 
there  is  this  bequest:  *'Item.  I  give  and  bequeath  unto  my  loving 
sister  Sarah  Turner,  five  negroes,  by  name,  Frank ,  Joe,  Zille,  Mill 
and  Lin,  to  possess  and  enjoy  during  her  natural  life,  them  and 
their  iucirease,  and  my  will  is,  that  after  my  said  sister's  death,  the 
above  named  negi*oes  be  free.''  Bachel  Turner  died  soon  after  the 
execution  of  her  will,  which  ♦  was  admitted  to  probat  on  the  ^  ^ 
5tb  of  April,  1808.  Sarah  Turner,  the  legatee,  died' in  the  *• 
year  1807,  having  previously,  on  the  24th  of  May,  1804,  executed  her 
will,  which  was  admitted  to  probat  on  the  4th  February,  1808,  and  in 
which,  aft^r  a  small  bequest  to  Elizabeth  Beck,  she  bequeathed  *'  all 
her  pro|)erty  "  to  Andrew  Hamilton,  the  appellant,  who  under  that 


(a)  Approved  in  Holmes  vs.  Mitchell,  4  Md.  Ch.  163,  and  cited  by  Tuck,  J. 
in  S.  C.  4  Md.  544.    See  SomervUle  vs.  Johnson^  1  H.  &  McH.  195,  note. 

(.6)  Affirmed  in  Linstead  vs.  Oreen^  2  Md.  89,  and  Anderson  vs.  Baity ^  8  6. 
&  J.  84.    Cited  in  Le  Grand  vs.  Darnall,  2  Peters,  668. 
2  6  H.  &  J. 
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will  claims  title  to  James  Gragg,  the  petitiouer.  It  is  admitted  that 
James  Cragg  is  the  son  of  Mill,  one  of  the  negro  women  bequeathed 
by  Eachel  Turner  to  Sarah  Turner,  and  that  he  was  born  in  the  year 
1805  or  1806,  after  the  death  of  Eachel  Turner,  and  in  the  lifetime 
of  Sarah  Turner;  and  we  are  called  upon  to  determine  whether, 
under  the  will  of  Eachel  Turner,  he  is  entitled  to  his  freedom  f 

The  first  question  submitted,  arises  on  the  words  of  the  latter  part 
of  the  l)equest  to  Sarah  Turner,  ''my  will  is,  that  after  my  said 
sister's  death  the  above  named  negroes  be  free."     If  the  words 
•'  the  above  named  negroes ''  were  used  in  reference  to  those  only 
who  were  before  called  and  described  by  name,   the  petitioner, 
(James  Cragg,)  not  being  named  nor  in  esse,  could  derive  no  title 
to  his  freedom  by  force  of  the  terms  used,  but  followed  the  condi- 
tion   of   his   mother    at   the  time  of   his  birth,  who,  though  to 
become  free,  on  the  death  of  Sarah  Turner,  the  legatee,  was  during 
ber  life-time,  not  in  the  capacity  of  a  servant,  but  in  the  state  and 
condition  of  a  slave ;  she  had  no  civil  rights,  and  could  have  pur- 
sued no  legal  remedy  against   her  mistress  on  any  account;  she 
could  have  made  no  will,  and  was  incapable  of  taking  either  by  pur- 
chase or  descent;  the  product  of  her  labor  belonged  to  her  mistress; 
she  could  neither  plead  nor  be  impleaded,  and  was  subject  to  all  the 
disabilities  and  incapacities  incident  to  a  state  of  slavery ;  she  was 
a  mere  chattel,  the  property  of  her  mistress,  who  could  have  sold  or 
transferred  her  at  pleasure.    Her  becoming  free,  depended  on  the 
contingency  of  her  surviving  Sarah  Turner,  and  if  she  had  died 
before  Sarah  Turner,  she  would  have  died  a  slave,  and  could  have  had 
no  heirs,  and  no  civil  right  co&ld  have  been  claimed  under  her,  founded 
on  the  relation  of  blood — when  in  that  state  of  slavery,  the  peti- 
tioner was  born,  and  though,  on  the  death  of  Sarah  Turner  in  1807, 
his  mother  became  free,  yet  she  may  be  said  then  first  to  have  been 
"  born  into  civil  life,"  and  her  new  born  capacities,  incident  to  her 
new  state  of  •  being,  could  not  have  a  retrospect  to  the  time 
*^      of  his  birth,  to  the  effect  of  giving  him  civil  rights  with  which 
he  was  not  bom ;  but  he  became  the  slave  of  Sarah  Turner,  under 
the  authority  of  the  cases  of  JScott  vs.  Bohson,  and  SomerviUe  vs. 
Johnson,  1  H.  &  McH.  160  and  352,  and  Standiford  vs.  Amos,  1 
H.  d;  J.  526 ;  by  which  it  is  settled,  that  where  a  negro  woman, 
bequeathed  to  one  for  the  life  of  the  legatee,  has  issue  during  his 
li^'e,  and  after  the  death  of  the  testator,  such  issue  shall  belong  to 
the  legatee,  on  the  ground,  that  the  issue  is  to  be  considered  not  as 
an  accessory  but  as  a  part  of  the  use,  and  to  go  to  the  person  to 
whom  the  use  is  limited.    But  the  will  of  Eachel  Turner  is  not  to  be 
so  construed.    There  is  no  limitation  over  of  the  issue  of  the  women 
bequeathed  to  Sarah  Turner,  to  whom  the  testatrix  meant  to  give 
freedom  after  the  death  of  the  legatee,  as  well  as  to  their  mothers: 
and  the  words  "  the  above  named  negroes,''  were  intended  to  be 
used  as  words  of  description,  not  to  be  restricted  to  those  who  were 
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before  mentioned  by  name,  but  must  be  understood  a«  applying  to 
all  who  were  the  subject  of  the  bequest,  the  issue  as  well  as  their 
mothers.  They  were  all  placed  in  the  same  state  and  condition 
daring  the  life  of  Sarah  Turner,  and  no  difference  in  their  condi- 
tions, after  her  death,  was  intended,  but  all  were  equally  the  objects 
of  the  benevolence  of  the  testatrix;  and  the  issue,  as  well  as  their 
mothers,  were  entitled  to  their  freedom  on  the  death  of  Sarah 
Tomer,  the  legatee  for  life,  H'  they  were  in  a  predicament  to  receive 
it.  But  by  the  13th  sec.  of  the  Act  of  1790,  ch.  67,  it  is  enacted, 
^Hhat  all  persons  capable  in  law  to  make  a  valid  will  and  testament, 
,  may  grant  freedom  to,  and  effect  the  manumission  of  any  slave  or 
slaves  belonging  to  such  person  or  persons,  by  bis,  her  or  their  last 
will  and  testament;  and  such  manumission  of  any  slave  or  slaves 
may  l>e  made  to  take  effect  at  the  death  of  the  testator  or  testators, 
or  at  such  other  penod  as  may  be  limited  in  such  last  will  and  testa- 
ment ;  provided  always,  that  no  manumission  hereafter  to  be  made  by 
last  wiU  and  testament,  shall  be  effectual  to  give  freedom  to  any  slave 
or  slaves,  if  the  same  shall  be  to  the  prejudice  of  creditors,  nor  unless 
the  said  slave  or  slaves  shall  be  under  the  age  of  forty-five  years, 
and  able  to  work  and  gain  a  sufficient  maintenance  and  livelihood 
at  the  time  the  freedom  given  shall  commence."  The  petitioner, 
James  Cragg,  was  bom  in  the  •  year  1806  or  1806,  and  Sarah 
Turner,  the  legatee  for  life,  died  in  the  year  1807,  so  that  he  *•* 
could  not  have  been  more  than  two  years  old  at  the  time  of  her 
death,  and  consequently  was  not,  in  the  language  of  the  l^w,  able 
to  work  and  gain  a  sufficient  maintenance  and  livelihood  at  the 
time  that  the  freedom  intended  to  be  given  was  to  commence ;  there- 
fore, though  he  was  within  one  of  the  provisions  of  the  Act,  that  is, 
under  the  age  of  forty-five  years,  yet  not  having  the  other  requisite, 
^'  the  ability  to  work  and  gain  a  sufficient  maintenance  and  liveli- 
hood," the  next  question  is,  was  he  in  a  predicament  to  receive  his 
freedom,  or  to  take  any  benefit  under  the  will?  The  policy  and 
object  of  the  law  is  to  prevent  those,  who  by  reason  of  their  tender 
years,  or  of  decrepitude,  old  age,  or  fixed  and  permanent  disease, 
are  unable  to  maintain  themselves,  from  being  cast  by  emancipa- 
tion, as  a  burden  upon  the  community,  or  thrown  into  a  state  of 
Kufferiug  and  of  want.  The  law  makes  no  distinction  in  favor  of 
infants,  and  did  not  intend  to  rest  upon  the  ties  or  obligation  of 
natural  affection,  nor  on  the  ability  of  mothers  to  protect  and  sup- 
port their  issue;  they  might  themselves  be  slaves,  or  dead,  or  might 
die  before  the  period  appointed  for  the  freedom  to  commence,  leav- 
ing their  issue  too  young  to  take  care  of  themselves ;  or  if  free  and 
living,  they  might  want  both  the  inclination  and  ability  to  support 
and  maintain  them.  But  it  looks,  in  relation  to  all,  to  the  age  and 
Iiersonal  ability  to  work  and  maintain  themselves,  of  the  individuals 
Intended  to  be  set  free,  and  to  no  adventitious  circumstances.  On 
that  principle,   the  ca«e  of  Nef/ro  Anna  against   Woodburjij  Adm^r^ 
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of  Burroughs^  a  petition  for  freedom,  was  decided  by  this  Court  at 
June,  1817.  There,  Leonard  Burroughs,  by  his  will,  bequeathed 
her  freedom  to  his  negro  woman  Anna,  the  petitioner,  who  was 
above  the  age  of  forty-five  at  the  time  of  the  testator's  death;  and 
besides  other  property,  he  bequeathed  to  her  also  her  son  as  a 
laborer.  It  was  urged  in  support  of  her  claim  to  I'reedom,  that 
although  she  was  above  the  age  of  forty -five  years,  yet  the  property 
bequeathed  to  her  by  the  testator  was  sufficient  for  her  mainte- 
nance, and  therefore  that  the  spirit  and  Ahe  policy  of  the  law  were 
gratified.  But  it  was  determined  that  she  acquired  uo  right  to  free- 
dom under  her  master's  will,  on  the  ground,  that  by  the  Act  of 
Assembly,  from  which  alone  the  power  to  manumit  slaves  by  last 
•  will  and  testament  is  derived,  no  slave  could  be  set  free  w^ho 
'*''  was  not  both  under  the  age  of  forty-five  years,  and  able  to 
work  and  gain  a  sufficient  maintenance  and  livelihood  at  the  time 
that  the  freedom  was  intended  to  commence;  and  the  circumstance 
that  property  was  bequeathed  to  her,  adequate,  as  was  alleged,  to 
her  support,  was  not  deemed  sufficient  to  give  effect  to  the  manu- 
mission, contrary  to  the  plain  and  unequivocal  expressions  of  the 
Act.  In  this  case  the  petitioner  was  indeed  under  the  age  of  forty- 
five  years,  but  being  unable  to  work  and  maintain  himself  at  the 
time  of  Sarah  Turner's  death,  the  event  on  which  he  was  to  become 
free,  we  are  constrained  to  say  that  the  will  was  ineffectual  to  con- 
fer upon  him  his  freedom,  and  that  the  judgment  must  be  reversed. 

Judgment  reversed,  (a) 


(a)  We  subjoin  the  following  case  of  Negro  Jack  vs.  Hopewell^  in  the 
Oeneral  Court  at  May  Teiwn,  1781,  on  an  appeal  from  Saint  Mary's  County 
Court,  as  applicable  to  the  preceding  case. 

The  appellant  preferred  his  petition  to  the  County  Court,  claiming  his 
freedom  under  the  will  of  William  Cole,  dated  the  7th  of  February,  1732, 
wherein,  amongst  others,  is  this  hequest:  ''I  give  and  bequeath  unto  my 
dear  beloved  wife,  Elizabeth  Cole,  all  my  negroes,  viz.  Sam,  Moll.  Tom. 
Sarah,  Job,  and  their  increase,  during  her  natural  life;  and  also  my  movea- 
ble estate  for  ever;  and  after  her  decease,  I  leave  all  my  above  negroes  free 
and  for  themselves;  and  also  my  lands,  after  her  death,  I  leave  to  be  equally 
divided  amongst  them.^^  It  was  admitted,  that  negroes  Nan  and  Frank  or 
Frances,  two  petitioners  for  freedom  in  another  case,  were  the  children  of 
negro  Moll,  named  in  said  will  and  bequest,  and  that  they  were  born  in  the 
life-time  of  Elizabeth  Cole,  the  devisee  in  said  will,  and  after  the  death  of 
the  testator,  and  that  Elizabeth  survived  the  testator;  and  that  negro  Jack, 
the  petitioner  in  this  case,  was  the  descendant  of  said  negro  Nan  or  Frank, 
and  had  been  held  in  slavery  from  the  time  of  his  birth.  The  defendant  in 
the  County  Court,  (the  present  appellee,)  produced  to  the  Court  a  transcript 
of  an  instrument  of  writing,  taken  from  the  records  of  Saint  Mary's  County, 
executed  by  the  said  William  Cole,  on  the  2d  of  November,  1732,  whereby, 
for  great  love  and  affection  which  he  bore  to  his  wife  Elizabeth,  he  gave  to  his 
said  wife  the  following  negroes,  viz:  Sam,  Moll,  Tom  and  Sarah,  and  all 
other  his  goods  and  chattels  he  had,  might  or  ought  to  have;  to  have  to  the 
said  Elizabeth,  her  heirs  and  assigns  for  ever,  and  had  and  did  deliver  the 
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A  decree  Id  equity  for  the  sale  of  lands  to  pay  debts  or  legacies,  or  for  the 
purpose  of  distributing  the  proceeds  among  those  entitled,  is  a  proceed- 
ing in  rem.    The  Chancellor  -has  the  power  of  enforcing  such  a  decree, 

negro  woman,  named  Moll,  in  the  name  of  the  whole.  This  instrument  of 
writing  appeared  to  have  been  executed,  and  the  said  negro  delivered  in 
pursuance  of  it,  in  the  presence  of  two  witnesses.  It  was  recorded  on  the 
16th  of  November,  1732.  The  County  Court  gave  judgment  against  the 
petitioner,  who  prosecuted  this  appeal. 

J.  T.  Chase ^  for  the  appellai^t,  contended,  that  all  the  descendants  of  the 
negroes,  mentioned  in  William  Cole's  will,  became  entitled  to  their  freedom 
on  Mrs.  Colons  death.  This  was  obviously  the  testator's  intention,  for  in 
every  part  of  the  will  he  places  the  issue  on  precisely  the  same  footing  with 
those  who  are  expressly  named,  respecting  whose  right  to  be  free  no  ques- 
tion had  been  or  could  be  raised.  To  show  how  intimately  and  indissolubly 
they  are  connected,  it  is  only  necessary  to  read  the  bequest.  The  testator 
gives  negro  '"Sam,  Moll,  &c.  and  their  increase,  to  his  wife  during  her 
natural  life,  and  after  their  decease,  leaves  all  his  above  negroes  free  and 
for  themselves.^'  Now  this  language  is  equally  applicable  to  the  inc];ease, 
as  to  those  who  are  specified.  It  is  impossible  to  refer  any  part  of  it  to  one, 
without  also  referring  it  to  the  other.  The  counsel  for  the  appellee  may 
contend,  that  it  was  not  intended  to  manumit  the  increase,  because,  by  the 
bequest,  the  only  persons  whom  the  testator  wished  to  be  free,  were  such 
as  could  take  the  land  devised  in  the  latter  clause  of  the  will,  and  that  the 
increase,  not  being  m  esse  at  the  time  of  making  the  will,  were  incapable  of 
.taking  under  that  devise.  This,  however,  is  not  a  correct  doctrine;  for  it  is 
well  established,  that  either  real  or  personal  property  may  be  left  to  persons 
not  in  esse,  and  who,  when  born,  may  receive  the  benefit  of  it  as  fully  as 
if  they  had  been  in  existence  at  the  death  of  the  devisor.  In  support  of 
this  position,  he  referred  to  2  Vem.  705:  1  Eq.  Ca.  Ab.  203;  2  Eq,  Ca.  Ab, 
290.  pi.  2;  Vin.  Ab.  tit.  Devise^  86,  pi.  6.  Since  the  testator  has  expressly 
said  that  the  increase  shall  be  free,  all  those  doubts,  which  might  otherwise 
havid  arisen,  are  removed,  for  it  will  hardly  be  contended  that  the  increase 
could  not  be  disposed  of  because  they  were  in  esse  when  the  testator  died. 
Lest,  however,  such  an  opinion  should  be  advanced,  he  said  he  would  show 
to  the  Court,  from  the  highest  authority,  that  it  was  erroneous;  he  siccord- 
ingly  cited  the  following  passage  from  Swinburne,  186,  '"'  not  only  that  thing 
may  be  devised  which  is  truly  extant,  or  hath  an  apparent  being  at  the 
making  the  will,  or  at  the  death  of  the  testator,  but  that  thing  also  which 
is  not  in  rerum  natura  while  the  testator  liveth,  as  the  corn  which  shall  be 
sown  or  grow  in  such  a  soil  after  his  death,  or  the  lambs  which  shall  come 
of  his  flock  of  sheep  next  year."  Nor,  (he  said,)  does  any  doubt  exist 
respecting  the  power  which  every  man  possesses  to  give  by  will  a  life  estate 
in  a  personal  chattel,  with  a  remainder  over.  He  referred  to  2  Eq.  Ca.  Ab. 
319;  2  Preem.  206;  Ca.  in  Ch.  280;  1  P.  Wms.  534,  585.  He  also  cited  P. 
Wms.  340,  842;  1  Atk.  410,  412,  435;  Pr.  in  Chan.  470. 

T.  Stone,  for  the  appellee. 

The  Gexebal  Court  reversed  the  judgment  of  the  County  Court.  The 
appellee  appealed  to  the  Court  of  Appeals,  and,  at  May  Term,  1784.  the 
judgment  of  reversal  was  affirmed  in  the  Court  of  Appeals. 


2L>  TONGUE  vs.  MORTON.— 6  H.  &  J. 

by  ordering  the  possession  to  be  delivered  to  the  purchaser  under  the 
decree,  in  certain  cases,  (a) 

The  exercise  of  this  power,  in  relation  to  all  such  persons  as  were  parties  to 
the  proceedings,  and  whose  rights  have  been  determined  by  the  decree,  is 
essential  to  the  full  administration  of  justice.  Persons  who  come  into 
the  possession  of  the  land  pendente  lite,  claiming  title  to  it  under  the 
parties  to  the  bill,  or  some  of  them,  stand  in  the  same  predicament  with 
those  whom  they  represent  in  point  of  Interest,  ib) 

But  where  a  person  was  in  possession  at  the  time  the  bill  was  filed,  claiming 
adversely,  and  was  not  a  party  to  the  decree,  his  interest  cannot  be 
affected  by  it;  and  from  such  a  possession  he  cannot  be  removed  until 
his  title  is  adjudged  to  be  defective  in  the  regular  and  established  course 
of  judicial  proceedings,  and  not  in  a  summary  manner  by  way  of 
motion,  (c) 

How  far  a  third  person,  who  comes  into  the  possession  during  the  pendency 
of  the  suit  in  equity,  claiming  adversely  to  the  litigating  parties,  can. 
after  a  decree  and  sale,  be  removed  in  a  summary  way  at  the  instauce 
of  the  purchaser?     Qnei^e. 

Whether  the  will  in  this  case  was  revoked  by  a  subsequent  marriage  and 
the  birth  of  a  child?    Qnere. 

Appeal  from  the  Court  of  Chancery.  The  case  is  accurately 
stated  by  the  appellant's  counsel  in  his  argument,  made  at  this  t^rm 
before  Buchanan,  Earle,  Martin,  and  Doesey,  JJ. 

Magruder,  for  the  appellant.  The  facts  in  this  case  are,  that  John 
Westeneys,  on  the  29th  August,  1786,  executed  a  will,  in  which  he 
directed  all  his  estate,  real  or  personal,  to  be  sold  by  his  executors, 
and  after  paying  his  debts  and  funeral  charges,  that  there  should  be 
remitted  to  Messrs.  Eliza  and  Mary  Steries  &  Co.  of  Edinburfi^h/ 
£260  st'g.  After  some  trifling  legacies,  the  remaining  part  of  the 
*  proceeds  of  his  estate  he  gave  to  his  beloved  friend,  and 
'*'•  intended  wife,  Mary  Steries,  to  be  remitted  and  paid  to  her 
as  soon  as  possible  and  convenient  after  his  death.  The  testator 
went  to  Edinburgh,  married  Miss  Steries,  by  whom  he  had  issue, 
and  lived  some  years.  The  will  was  not  admitted  to  probat  till  the 
year  1808.  In  1813  letters  of  administration  de  honu  iwn^  on  the 
estate  of  the  testator,  were  granted  to  Thomas  Sellman,  who,  as 
adm^r  d.  b.  n.  petitioned  the  Chancellor  to  appoint  a  trustee  to  sell 
the  real  estate  of  the  deceased,  and  the  Chancellor  parsed  a  decree 
to  that  effect  at  February  Term,  1817.  In  August,  1817,  the  tnist^e 
reported,  that  under  the  said  decree  he  had  sold  the  property ;  and 

(a)  As  to  the -issuing  of  writs  of  habere  facicis  jxyasessionem^  Aud  the  prac- 
tice thereunder  in  equity,  see  Rev.  Code,  Art.  64,  sec.  143;  Harry7fian  vs. 
Starr,  56  Md.  68;  Shaefer  yb.  Amicable.  53  Md.  83;  Xutirell  vs.  Xuticell,  47 
Md.  35;  QHffith  vs.  Hammond^  45  Md.  85. 

(b)  Approved  in  Shaferman  vs.  O'Brien,  28  Md.  578,  and  Inloes  vs.  Hari^, 
11  Md.  519.     See  Nutwell  vs.  Nutwell,  47  Md.  35. 

(c)  Affirmed  in  Frazer  vs.  Palmer.  2  H.  &  G.  469.  See  Griffith  vs.  Ham- 
mond, 45  Md.  85. 
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that  Joseph  Mortou.  the  appellee,  became  the  purcha^r.  This  sale 
was  ratified  on  the  14th  of  November,  1817.  The  appellee  filed  a 
petition,  stating  that  Tougae,  the  appellant,  without  any  right  or 
legal  authority,  had  taken  and  held  possession  of  the  land  sold  to 
him,  alleging  the  same  to  be  subject  to  escheat  for  want  of  the  heirs 
of  Westeneys.  The  petitioner  prayed  the  Chancellor  to  grant  him 
an  iujunction  to  put  him  in  possession  against  Tongue,  who  appeared 
and  put  in  an  answer.  A  commission  issued,  and  testimony  was 
taken.    The  Chancellor  ordered  an  iujunction  to  be  issued,  as  prayed. 

On  these  facts,  the  counsel  contended,  that  the  decree  wns  errone- 
ous—1.  Because  the  marriage  and  birth  of  a  child  revoked  the  will 
of  Westeneys.  He  cited  Bob.  on  Wills^  395.  2.  Because  the  Chan- 
cellor was  not  authorized  to  direct  the  sale  at  the  instance  of  the 
administrator  de  bonis  non,  under  the  Act  of  1785,  ch.  72,  s.  4.  3. 
Because  the  appellant,  not  being  a  party  to  the  proceedings,  and 
claiming  under  no  person  who  was  a  party,  his  title  could  not  be 
inquired  into  in  this  summary  way,  at  the  instance  of  the  purchaser, 
under  the  Chancellor's  decree.  4.  Because  in  no  case  can  process  of 
this  description  be  issued,  unless  the  title  to  the  property  has  been 
first  decided  by  the  Court,  and  the  decree  directs  a  sale  to  be  made 
of  the  property,  and  naming  the  property,  or  giving  it  some  other 
certain  description.  This  decree  only  directed  a  sale  of  the  estate 
directed  by  the  will  of  J.  W.  to  be  sold,  and  there  is  no  proof  in  this 
case  that  J.  W.  was  seized  of  the  land  now  in  dispute,  at  the  time 
he  made  his  will.  5.  The  whole  proceedings  under  the  will  is  errone- 
ous, because,  if  the  will  was  valid,  it  appears  by  *  the  proof  ^^ 
in  the  case  that  Mrs.  Westeneys,  (formerly  Miss  Steries,)  who  '*•' 
was  to  have  the  proceeds  of  sale,  survived  her  husband,  and  chqse 
to  hold  the  land.  . 

Shaw  and  Eidout,  for  the  appellee.  [As  the  Court  did  not  take 
into  \iew  any  of  the  points  insisted  on  by  the  appellant's  counsel, 
except  that  relative  to  the  power  of  the  Court  of  Chancery  to  issue 
the  injunction  referred  to,  the  authorities  referred  to  by  the  counsel 
for  the  api)ellee  are  omitted.]  They  insisted,  that  the  Chancellor 
could  not  do  otherwise  than  cause  possession  of  the  premises  to  be 
delivered  to  the  purchaser.  That  the  appellant  had  not  such  an 
interest  as  to  enable  him  to  become  a  party  to  these  proceedings, 
and  to  entitle  him  to  an  appeal.  His  appeal  is  from  the  issuing  of  a 
judicial  process  of  the  Court,  and  not  from  the  decree  confirming  the 
sale  which  had  been  made  of  the  premises. 

Moffruder,  in  reply,  was  stopped  by  the  Court. 

DoESEY,  J.  delivered  the  opinion  of  the  Court.  This  Court,  in 
reversing  the  decree  of  the  Chancellor,  so  far  from  feeling  a  disposi- 
tioi^to  interfere  with  the  acknowledged  jurisdiction  of  the  Court  of 
Chancery,  wish  to  preserve  it  unimpaired.  And  in  this  case  they 
think  there  is  no  authority  to  warrant  his  decision,  and  that  the 
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principle  involved  in  it,  would  in  practice  not  only  be  inconvenient, 
bat  subversive  of  the  established  modes  of  deciding  the  rights  of 
property. 

That  a  de<;ree  in  equity  for  the  sale  of  lands,  to  pay  debts  or  lega- 
cies, or  for  the  purpose  of  distributihg  the  proceeds  among  those  en- 
titled, is  a  proceeding  in  rem^  cannot  be  questioned,  and  that  the 
Chancellor  ha6  the  power  of  enforcing  such  a  decree,  by  ordering  the 
possession  to  be  delivered  to  the  purchaser  under  the  decree  in  cer- 
tain cases,  cannot  be  denied.  The  exercise  of  this  power,  in  relation 
to  all  such  persons  as  were  parties  to  the  proceedings,  and  whose 
rights  have  been  determined  by  the  decree,  is  essential  to  the  full 
administration  of  justice;  for  as  the  decree,  and  sale  under  it,  passes 
the  right,  it  is  but  just  and  equitable  that  the  possession  should  ac- 
company it,  as  part  of  the  title.  And  upon  principle  it  would  seem 
fit,  that  persons  who  come  into  the  possession  of  the  land  pendente 
lite,  claiming  title  to  it  under  the  parties  to  the  bill,  or  some  of  them, 
should  stand  in  the  same  predicament  with  those  whom  they  repre- 

-  sent  in  point  of  interest,  on  the  ground  •  that  their  condition 
'*'*  cannot  be  better  than  that  of  those  under  whose  authority 
they  have  obtained  the  possession.  To  send  the  purchaser,  under  a 
decree  of  the  Court  of  Chancery,  in  such  cases,  to  a  legal  forum,  to 
clothe  his  title  with  the  possession,  would  be  denying  to  that  Court 
the  power  of  efficiently  enforcing  rights  which  had  passed  in  reni 
jndicatam.  But  the  case  now  before  the  Court  is  essentially  dififer- 
ent.  As  the  appellant,  Tongue,  was  not  a  party  to  the  original  de- 
cree, his  interest  cannot  be  affected  by  it.  Besides,  he  was  in  the 
possession  of  the  land,  at  the  time  the  original  petition  was  filed, 
claiming,  adversely  to  the  will  of  John  Westeneys,  under  an  escheat 
warrant.  From  such  a  i)ossession  he  could  not  be  removed,  until  his 
title  was  adjudged  to  be  defective  in  the  regular  and  established 
course  of  judicial  proceeding.  Such  an  interest  cannot,  consistently 
with  the  principles  of  our  jurisprudence,  be  the  subject  of  inquiry, 
and  decided  on,  in  a  summary  manner,  by  way  of  motion. 

It  would  be  l)oth  unnecessary  and  improper,  in  the  view  which  the 
Court  has  taken  of  this  subject,  to  decide  whether  the  will  of  John 
Westeneys  was  revoked  by  his  subsequent  marriage,  and  the  biith 
of  a  child,  or  whether  the  lands  wereescheatable.  It  is  sufficient  for 
us  to  decide,  that  although  the  Court  of  Chancery,  in  many  in- 
stances, has  jurisdiction  to  enforce  its  own  decrees,  by  giving  posses- 
sion without  sending  the  purchaser  to  a  Court  of  law,  there  to  seek 
redress  by  an  action  of  ejectment,  yet  that  this  case  is  not  one  of 
that  description. 

The  Court  do  not  mean  to  intimate  an  opinion  how  far  a  third 
person,  who  comes  into  the  possession  during  the  pendency  of  the 
suit  in  equity,  claiming  adversely  to  the  litigating  parties,  can  ^fter 
a  decree  and  sale,  be  removed,  in  a  summary  way,  at  the  instance  of 
the  purchaser.  Decree  reversed.. 
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Wesley  et  al.  vs.  Thomas  et  nx.  Adm'x  of  Pxjmpheey. 

Parol  evideiice,  independent  of  the  Statute  of  Frauds  and  Perjuries,  is  inad- 
missible to  contradict,  add  to,  or  vary,  the  terms  of  a  written  agree- 
ment, (a) 

The  Ck)urt  of  Chancery,  in  the  exercise  of  its  moral  jurisdiction,  will,  upon 
the  proof  of  fraud,  mistake  or  surprise,  raise  an  equity  by  which  the 
written  agreement  of  the  parties  shall  be  rectified.  (&) 

It  is  essential  however  that  such  fraud,  mistake  or  surprise,  should  be 
alleged  in  the  bill  as  the  ground  and  object  of  the  parol  proof,  (c) 

Appeal  fix)m  a  decree  of  the  Court  of  Chancery.  The  object  of 
the  bill  filed  by  the  appellees,  was  to  obtain  the  *  surrender 
and  cancelling  of  a  mortgage  of  some  negroes,  executed  on  "^^^ 
the  29th  of  January,  1814,  by  A.  Pumphrey,  the  former  husband  of 
the  female  appellee,  to  Wesley,  one  of  the  appellants.  The  case  is 
snfficiently  stated  in  the  opinion  delivered  by  this  Coart. 

Commissions  issued  to  take  testimony,  and  a  number  of  depositions 
were  returned;  and  the  cause  having  been  submitted  for  decision, 

Kilty,  C.  decreed,  that  the  mortgage  should  be  cancelled,  &c. 
The  defendant  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  Eable,  Martin,  and 
Dorset,  JJ. 

Ridoutf  for  the  appellants,  contended,  that  the  decree  of  the  Chan- 
cellor was  erroneous :  1.  Because  parol  evidence  cannot  be  admitted 
to  vary  the  terms  of  the  deed,  and  to  set  up  a  consideration  of  a 
different  nature  from  that  stated  in  it.    2.  If  parol  evidence  were 

(a)  Affirmed  in  Thompson  vs.  Corrie,  57  Md.  200;  Dixon  vs.  Clayville^  44 
Md.  578;  Bladen  vs.  Wells,  30  Md.  585;  Marshall  vs.  Haney,  4  Md.  508,  and 
McElderry  vs.  Shipley^  2  Md.  35.  Distinguished  in  Criss  vs.  Withers,  26  Md. 
569;  Crawford  vs.  Brooke,  4  Gill,  219,  and  Wolfe  vs.  Hauver,  1  GUI,  84. 
Examined  in  Wilson  vs.  Watts,  9  Md.  433,  461.  Cited  hy  Magrudkr,  J.  in 
Moffhew  vs.  Oraham,  4  Gill,  352.     See  Watkins  vs.  Stockett,  post,  m.  p.  435. 

16)  Approved  in  Farrell  vs.  Bean,  10  Md.  228,  holding  that  a  written  con- 
tract may  be  impeached  for  fraud  by  parol  evidence,  and  when  fraud  is 
charged,  and  there  is  proof  of  circumstances  occurring  at  the  time  of  the 
contract,  or  subsequently,  tending  to  sustain  the  charge,  transactions  prior 
to  the  contract  having  a  similar  tendency  may  be  given  in  evidence.  In 
Cooke  vs.  Husbands,  11  Md.  492,  511,  it  was  held  that  where  a  draughtsman 
was  instructed  to  prepare  a  deed  conveying  a  certain  interest  in  property 
and,  by  mistake,  made  it  to  embrace  a  greater  interest  than  the  parties 
intended,  a  Court  of  equity  will,  upon  parol  proof  of  such  mistake,  reform 
the  deed.  VSThen  there  is  no  allegation  of  fraud,  &c.  evidence  of  a  different 
prior  intention  is  inadmissible  to  qualify  a  written  contract.  Dixon  vs. 
ClayvUle,  44  Md.  578. 

(e)  See  Chalmers  vs.  Chambers,  post,  m.  p.  29. 
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admissible,  the  testimony  is  insufficient  to  prove,  in  opposition  to  the 
positive  averment  of  the  answer,  that  the  consideration  and  object 
of  the  deed  were  diflPerent  from  those  which  appear  on  its  face.  3. 
Admitting  the  consideration  and  design  of  the  deed  alleged  by  the 
complainants  to  be  established,  there  is  not  sufficient  evidence  that 
Wesley  is  discharged  from  all  liability  on  account  of  the  judgments 
which  he  superseded.  Jones  vs.  Slubey,  ante^  vol,  5,  372;  Imham  vs. 
Child,  1  Bro.  Ch.  Ca.  92;  Portmore  vs.  Morris,  2  Bro.  Ch.  Ca.  219; 
Hare  vs.  Shear  wood,  3  Bro.  Ch.  Ca.  168 ;  Lord  Gheyney^s  Case,  5  Coke, 
^^',  Boh.  on  Frauds,  10,  79;  Bich  vs.  Ja^Jcson,  4  Bro.  Ch.  Ca.  514; 
Parteriche  vs.  Powlet,  2  AtJc.  384;  Shales  vs.  Barrington,  1  P.  Wms. 
482;  Sttgden,SS;  Peacock  \s.  Monk,  1  Ves.  128;  Preston  vs.  Mercean, 
2  W.  Elk.  Rep.  1249;  Nicliolls  vs.  Osborn,2  P.  Wms.  420-,  Clarkson  vs. 
Hanicay,  2  P.  Wms.  204 ;  Chester  vs.  Chester,  3  P.  Wms.  51 ;  Stevens 
vs.  Cooper,  1  Johns.  Ch.  Rep.  429;  Clinan  vs.  Cooke,  1  Scho.  &  Lef.  39; 
WooUam  vs.  Hearn,  7  Ves.  218;  Menkle  vs.  Royal  Exchange  Assurance 
Company,  1  Ves.  317. 

Bayle  and  Brice,  for  the  api>el]ees,  relied  on  Stevenson  vs.  ^otr,  3 
Burr.  1240;  2  J^ac.  A&.  tit.  Evidence,  {Q.)  652^  and  the  cases  there 
^^  cited.  Wa^shbum  vs.  Merrills,  1  i>«y,  139;  *  Rarvey  vs.  J5far- 
**"  t?cy,  2  0^a7i.  Oa.  180;  Harris  vs.  Bishop  of  Lincoln,  2  P.  Wms. 
135;  Rutland  vs.  Rutland,  Ibid,  210;  Oillespie  vs.  ifoon,  2  Johns.  Ch. 
Rep.  585;  ^Z^iort  vs.  0«ftom,  1 J^.  <j&  i/cJ?.  146 ;  ©ttttiw/*  vs.  jffoZZ,  1  H. 
<l7  J.  14 ;  2V)(i(i  vs.  Rivers,  1  Besaus.  Ch.  Rep.  155 ;  Thomson  vs.  WAtt^, 

1  i)a/L  i^6[p.  426;  -Bo««  vs.  NorveU,  1  Wicw/t.  jRep.  14;  Coke  Litt,  205, 
(note;)  Richards  vs.  /Syiw«,  jBarn.  C/e.  Rep.  90;  Powell  on  Mortg.  187; 
27«e  iCiTW/  vs.  T/«6  Inhabitants  of  Scammonden,  3  T.  R.  474 ;  Montaeue 
vs.  Maxwell,  Prec.  in  Chan.  526 ;  1  /S<ra.  236,  )S.  C;  Baker  vs.  Pritchard, 

2  ^<fc.  389;  Xan^  vs.  Bighton,  Amb.  409;  Ex  parte  Vernon,  2  P.  Wms. 
549 ;  JBoyei  vs.  McLean,  1  Johns.  Ch.  Rep.  582;  iSaun^.  on  Uses  &  Trusts^ 
127, 134;  ieo6.  on  Frauds,  161;  Tlwmson  vs.  WAite,  1  DaM.  i^.  424. 

Ridout,  in  reply,  cited  Stevens  vs.  Cooper,  1  Johns.  Chan.  Rep.  429 ; 
1  P/it//.  jE;ri(7.  448. 

DoESEY,  J.  delivered  the  opinion  of  the  Court.  The  appellees^ 
John  E.  Thomas,  and  Catharine  his  wife,  filed  their  bill  in  the  Court 
of  Chancery  against  Henry  Wesley,  and  others,  alleging  that  Aqaila 
Puraphre^^,  the  former  husband  of  Catherine,  the  female  complainant, 
being  indebted  to  several  persons  to  the  amount  of  one  hundred  dol- 
lars, on  judgments  obtained  against  him  on  warrants,  applied  to  the 
defendant,  Wesley,  to  join  as  a  security  in  superseding  the  said  judg- 
ments, and  that  Wesley  agreed  to  do  so  on  condition  that  Pumphrey 
would  give  him  an  indemnity.  The  bill  then  proceeds  to  state,  that 
the  deed  of  mortgage  exhibited  with  the  bill,  was  executed  to  secure 
Wesley  against  the  payment  of  the  said  judgments,  and  for  no  other 
purpose.  It  is  alleged  in  the  bill,  that  the  judgments  were  dis- 
charged by  Pumphrey,  and  that  the  negroes  mentioned  in  the  deed 
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of  mortgage  remained  in  the  possession  of  the  said  Pamphrey,  and 
the  complainant,  Catharine  his  administratrix,  until  three  of  them 
were  replevied  by  Wesley.    The  bill  prays  that  a  writ  of  ne  exeat  regno 
may  issne  against  Wesley,  and  his  securities  in  the  replevin  bond, 
and  that  the  deed  may  be  delivered  up  to  be  cancelled.    *  The         ^ 
deed  exhibited  with  the  bill,  as  executed  by  Pumphrey,  and      **  • 
in  consideration  of  $200,  conveys  to  Wesley,  and  his  executors,  four 
negroes,  to  be  defeasanced  on  the  payment  of  $200,  to  be  paid  by 
the  bargainor  to  the  bargainee.    The  defendant,  Wesley,  by  his  an- 
swer, denies  that  the  deed  was  executed  as  an  indemnity  as  alleged 
by  the  complainants,  but  affirms,  that  it  wa«  given  for  the  purpose 
of  securing  $200  due  from  Pumphrey  to  him.    A  commission  issued, 
under  which  evidence  wa^  taken  by  the  complainants,  proving  that 
Wesley  had  in  various  conversations  acknowledged  that  the  deed  was 
executed  for  the  purpose  stated  in  the  bill,  and  that  nothing  was  due 
to  him  from  Pumphrey.    The  late  Chancellor  by  his  decree,  ordei-ed 
that  the  deed  should  be  cancelled,  and  from  this  decree  Wesley  has 
appealed }  and  this  Court  are  of  opinion,  that  the  decree  of  the 
Chancellor  must  be  reversed,  as  parol  proof  was  inadmissible  under 
the  pleadings  to  reform  the  contract  as  evidenced  by  the  deed  exe- 
cuted by  Pumphrey  to  Wesle3^    By  the  rule  of  the  common  law,  in- 
dependent of  the  Statute  of  Frauds  and  Perjuries,  parol  proof  is  in- 
admissible to  contradict,  add  to,  or  vary  the  terms  of  a  written 
agreement.    This  principle  is  founded  in  the  wisest  policy,  it  guards 
the  chastity  of  written  contracts  against  all  interpolations,  by  con- 
sidering the  agreement  as  furnishing  the  best  evidence  of  the  inten- 
tion of  the  parties.    It  therefore  shuts  out  all  inquiry  into  parol 
proof  which  can  give  a  different  sense  to  the  instrument.    It  has 
been  judicially  said,  "  that  men's  deeds  and  wills,  by  which  they  set- 
tle their  estat<es,  are  laws  which  private  men  are  allowed  to  make, 
and  they  are  not  to  be  altered,  even  by  the  king  in  his  Court  of  law 
or  conscience,"  and  the  rule,  as  a  general  one,  is  equally  applicable  to 
a  Court  of  equity.    It  is  most  true,  that  the  Court  of  Chancery,  in 
the  exercise  of  its  moral  jurisdiction  as  it  has  been  emphatically 
termed,  will  upon  the  proof  of  fraud,  mistake,  or  surprise,  raise  an 
equity,  by  which  the  agreement  of  the  parties  shall  be  rectified.    To 
cite  many  cases  on  this  subject  would  be  useless,  as  fraud  and  mis- 
take are  acknowledged  branches  of  equitable  jurisdiction.    As  where 
on  the  loan  of  money,  it  was  proposed  that  the  borrower  should  give 
an  absolute  deed  to  be  defeasanced  by  an  instrument  to  be  executed 
by  the  lender,  who  refused  to  give  a  defeasance  after  he  had  got 
possession  of  the  deed — Lord  Nottingham,  after  the  •  enact- 
ment  of  the  Statute  of   Frauds    and  perjuries,  upon  parol       "^^ 
proof  of  the  fraud,  rectified  the  deed  by  considering  it  as  a  mort- 
gage.   1  JEq.  Ca.  Ah,  20 ;  Filmer  vs.  Oott,  4  Brmcnh  Pari.   Ca.  230. 
So  if  a  clause  of  redemption  be  omitted,  through  fraud,  to  be 
inserted  in  a  deed  granting  annuity,  a  Court  of  equity  would  reform 
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the  agreement  by  parol  evidence  aliunde,  Imham  vs.  Child^  1 
Brown^s  Ch.  Rep.  92.  The  cases  in  which  Courts  of  equity  have  ad- 
mitted parol  proof  for  the  purpose  of  rectifying  mistakes  in  written 
agreements,  are  numerous.  In  Simpson  vs.  Vaughan,  2  Atk.  31,  Lord 
Hardwicke,  on  the  ground  of  mistake,  gave  relief  by  considering  a 
joint  bond  as  a  joint  and  several  one ;  and  the  same  principle  is 
established  in  Bishop  vs.  Churchy  2  Ves.  101;  and  Thomas  vs.  Frazier^ 
3  Ves.  400  and  401.  In  Baker  vs.  Paine^  1  Ves.  457,  the  Lord  Chan- 
cellor relieved  against  a  mistake  in  the  articles  of  agreement,  and  his 
lordship  observed,  '^  how  can  a  mistake  in  articles  of  agreement  be 
proved,  but  by  parol  proof.  It  Ls  not  read  to  contradict  the  face  of 
the  agreement  which  the  Court  would  not  allow,  but  to  prove  a  mis- 
take therein."  In  Langley  vs.  Brown^  2  Atk.  195,  Lord  Hardwicke 
says,  mistakes  and  misapprehensions  in  the  drawers  of  deeds,  are 
as  much  ahead  of  relief  as  fraud  and  imposition.  And  Lord  Eldon, 
in  Toicnshend  vs.  Stran^roofn,  6  Ves.  328,  remarks,  that  it  would  be 
very  singular  if  the  jurisdiction  of  the  Court  should  not  be  capable 
of  being  applied  to  cases  of  mistake  and  surprise,  as  well  as  of 
fraud. 

The  Court  do  not  mean  to  intimate  an  opinion  how  far  it  would  be 
competent  for  a  complainant,  who  seeks  a  specific  execution  oi'  a  con- 
tract, to  offer  parol  proof  of  fraud  or  mistake  for  the  purpose  of 
proving  that  the  parties  intended  to  give  a  different  sense  to  the  in- 
strument from  that  which  it  imports.  On  this  point  WooUam  vs. 
Hearn^  7  Ves.  211,  and  Higginson  vs.  ClotceSj  15  Ves.  516,  may  be  con- 
sulted. But  it  must  be  remembered,  that  although  relief  can  l>e  had 
in  equity  against  a  deed  or  contract  in  writing,  founded  in  fraud  or 
mistake,  still  it  is  essential  that  the  fraud  or  mistake  should  be 
alleged  in  the  bill  as  the  ground  and  object  of  parol  proof.  It  is 
essentia],  on  every  principle  of  correct  pleading,  that  that  which  gives 
jurisdiction  to  the  Court  should  be  distinctly  and  substantially  alleged. 
If  you  call  in  the  aid  of  a  Court  of  equity  to  relieve  against  a  fraud 
or  mistake,  you  must  aver  that  the  contract  sought  to  •  be  re- 
•^^  formed,  imports  a  different  sense  from  that  which  the  parties 
designed  to  give  it,  and  that  this  was  the  result  of  fraud  or  mistake. 
The  complainants  should  have  stated  in  their  bill  the  real  agreement 
between  Pumphrey  and  Wesley,  and  that  through  fraud  or  mistake 
the  deed  imports  a  contract  different  from  that  which  the  parties 
had  entered  into.  It  is  not  sufficient  to  state  that  the  mortgage  deed 
was  given  for  the  purpose  of  indemnifying  Wesley  against  his  sure- 
tyship. For  if  the  parties  voluntarily  choose  to  express  themselves 
in  the  language  of  the  deed,  they  must  be  bound  by  it.  From  aught 
that  api>ears  on  the  face  of  the  bill,  the  mortgagor  and  mortgagee 
did  ag:ree,  that  the  deed  should  be  executed  in  the  ibrm  that  it  bears; 
and  to  permit  them  to  prove  by  parol  evidence  a  different  intent^ 
from  that  which  they  had  deliberately  and  explicitly  declared,  would 
be  to  prostrate  the  best  established  rules  of  evidence ;  and  under  the 
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adoption  of  such  principles,  testimony  extrinsic  the  instrument, 
woald  in  every  case  be  admissible  to  substitute  a  new  agreement  in 
the  place  of  the  one  which  had  been  deliberately  executed.  See 
Imham  vs.  Childy  1  Bro.  Ch.  Ca.  93 ;  SimpHon  vs.  Vaughan,  2  Atk.  31. 

Deci'ee  reversed  without  prejudice. 


Chalmebs  et  ux.  vs.  Chambers. 

The  relief  to  be  given  under  a  general  prayer  in  a  bill,  must  be  agreeable  to 
the  case  made  by  the  bill,  and  not  different  from,  or  inconsistent  with 
it.  (o) 

Where  a  bill  was  filed  to  have  a  mortgage  deed  recorded  which  had  been 
omitted  to  be  recorded  within  six  months,  and  closes  with  a  general 
prayer  for  other  and  further  relief,  &c.  a  decree  that  the  mortgage 
premises  be  sold,  &c.  is  not  within  the  relief  prayed  by  the  bill. 

A  bill  for  one  purpose  cannot  be  made  to  answer  another,  (b) 

Appeal  from  a  decree  of  the  Court  of  Cliancery.  The  case, 
which  is  fully  stated  in  the  opinion  of  the  Court,  was  argued  at  this 
term,  before  Buchanan,  Eaele,  Martin,  Dorset,  and  Stephen, 
JJ.  by  Magruder,  for  the  appellants,  and  Winder,  for  the  appellee. 

Earle,  J.  delivered  the  opinion  of  the  Court.  The  bill  or  peti- 
tion in  this  case,  states  the  execution  of  a  mortgage  deed  by  the  ap- 
pellants to  the  appellee,  and  the  reason  of  its  not  having  been  re- 
corded within  six  months  according  to  the  Act  of  Assembly,  and  it 
seeks  to  obtain  a  decree  for  recording  the  said  deed  of  mortgage, 
and  closes  with  a  general  prayer,  that  the  complainant  may  have 
such  other  and  further  relief  as  his  case  may  merit.  The  late  Chan- 
cellor decreed,  unless  the  •  mortgage  money  was  paid,  or  ^ 
brought  into  Court  by  a  limited  time,  that  the  mortgage  ^^ 
premises  should  be  sold  for  the  payment  of  it,  and  he  appointed  a 
trustee  to  make  the  sale.  Shall  we  affirm  this  decree  of  the  Chan- 
cellor? is  the  question. 

The  relief  granted  is  not  the  special  relief  sought  by  the  com- 
plainant;, and  if  the  decree  is  to  be  sustained,  it  must  be  under  the 


(a)  Approved  in  Kunkd  vs.  Markell^  26  Md.  408;  Hitch  vs.  Davis,  3  Md.  Ch. 
275,  and  Hay  ward  vs.  National  Bank^  96  U.  S.  615.  See  Qibson  vs.  McCor- 
mick,  10  G.  &  J.  65;  Bentley  vs.  Cowman,  6  G.  &  J.  152;  West  vs.  Hall,  3  H. 
&  J.  ISO.  The  prayer  for  relief  shall  specify  particularly  the  relief  desired, 
and  shall  also  contain  the  prayer  for  general  relief.  And  if  an  injunction, 
or  other  writ,  or  any  special  order  be  required,  pending  the  suit,  it  shall  be 
specially  prayed  for;  the  several  sub jects  of  the  prayer  being  formed  into 
distinct  paragraphs  and  consecutively  numbered.  Equity  Rides,  1883,  Rule 
15. 

(6)  See  Rev.  Code,  Art.  65,  sec.  38;  Equity  Rules,  29  and  80. 
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general  prayer  for  relief  in  the  close  of  the  bill.  As  to  the  retief  to 
be  given,  under  a  general  prayer,  the  rule  is,  that  it  must  be  agree- 
able to  the  case  made  by  the  bill,  and  not  different  from  it,  or  incon- 
sistent with  it.  The  case  made  by  the  bill  here,  is  the  execution  of 
the  mortgage  deed,  and  the  omission  to  have  it  recorded,  within  the 
period  prescribed  b}'  law ;  and  the  relief  given,  is  a  sale  of  the  mort- 
gage premises,  to  pay  the  mortgage  debt.  Is  this  relief  agreeable 
to  the  ease  made  by  the  bill !  is  the  particular  point  to  be  by  us  de- 
cided. In  forming  an  opinion  on  it,  we  have  not  much  hesitation. 
Can  that  relief  be  said  to  be  agreeable  to  a  case  made  in  a  bill, 
which  must  from  its  nature  be  founded  on  another  and  a  different 
case  f  A  decree  to  foreclose  and  sell  mortgaged  premises,  must  be 
based  on  the  non-payment  of  the  mortgage  money,  at  the  stipulated 
time,  and  of  this  the  Chancellor  ought  to  be  convinced  when  he 
makes  the  decree.  It  should  be  stated  in  the  bill  specifically,  that 
the  defendant  may  not  be  surprised,  but  may  have  an  opportunity 
to  show  the  mortgage  money  paid  and  satisfied.  This  bill  was  filed 
about  the  time  the  first  instalment  of  the  mortgage  money  became 
due,  and  twelve  months  before  the  residue  of  it  was  payable;  and  if 
the  case  set  forth  in  the  bill  had  apprised  the  defendants  of  the 
object  of  the  complainant  to  foreclose  and  sell,  they  might  have 
shown  the  first  instalment  paid,  and  that  at  the  time  of  the  filing  of 
the  bill,  the  complainant  was  not  entitled  to  the  redress  asked  by 
him  ;  at  lea^t  they  might  have  had  an  opiK)rtuity  of  showing  this^ 
which  the  bill  as  framed  deprived  them  of.  There  must  have  been, 
on  the  hearing  of  this  case,  a  total  desertion  of  the  specific  relief 
prayed,  and  under  the  general  prayer,  si)ecific  relief  of  another  de- 
scription asked,  which  is  wholly  inadmissible.  The  bill  made  for 
one  purpose  cannot  be  made  to  answer  another. 

Decree  reversed  icithout  prejudice. 


31  •  The  State,  use  RoaERS  vs.  Kbebs  et  al  Gam.  of  Hoene. 

This  Ck>urt  has  adopted,  and  considers  itself  bound  by  the  decision  of  the 
Supreme  Court  of  the  United  States,  respecting  the  State  insolvent  laws. 
{Note.) 

Where  the  real  estate  of  a  fenie  covert  is  sold  under  the  Act  to  Direct  Descents, 
the  mutation  of  her  estate  from  real  to  personal,  is  complete  when  the 
commissioners'  sale  is  ratified  by  the  Court,  and  the  purchaser  has  com- 
plied with  the  terms  of  it,  by  paying  the  money,  if  the  sale  was  for  cash, 
or  by  giving  bonds  to  the  representatives,  if  the  sale  was  on  a  credit,  (a) 

(a)  Approved  in  Oswald  vs.  Hoover^  43  Md.  369;  Schley  vs.  Baltimore^  29 
Md.  45;  Peacock  vs.  Pembroke^  4  Md.  282;  Aet^-cowier  vs.  Oreniy  2  Md.  306,  and 
Leadenham  vs.  Nicholson,  1  H.  &  G.  277.  See  Betts  vs.  Wirt,  3  Md.  Ch.  115, 
and  Dalryviple  vs.  TaneyhUl,  4  Md.  Ch.  171. 
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The  bond  passed  to  the  wife  by  the  purchaser  is  a  chose  in  action  as  is  the 
money  in  the  hands  of  the  commissioners,  if  withheld  from  her;  both 
liable  to  be  sued  for  and  recovered  by  the  husband  alone,  (a) 

The  money  thus  in  the  hands  of  the  commissioners  may  be  attached  by  the 
husband's  creditor  to  satisfy  a  debt  due  by  him.  The  money,  being  at 
the  disposal  of  the  husband,  is  in  truth  and  in  law  his,  and  is  liable  for 
his  debts,  and  can  never  be  enjoyed  by  the  wife  but  upon  the  single  con- 
tingency of  her  surviving  her  husband  before  an  appropriation  is  made 

,      of  it  by  him.  (b) 

Appeal,  from  Baltimore  County  Court.  The  cause,  which  is 
sufficiently  stated  in  the  opinion  delivered  by  this  Court,  was 
argued  at  June  Term  last  before  Buc^hanan,  Eable,  and  Stephen, 
JJ. 

Williams,  for  the  appellant.  1.  The  subsequent  acquisitions  of 
Home  were  not  discharged  from  a  liability  to  be  taken  in  execu- 
tion under  the  judgment  against  him,  on  which  the  attachment  in 
this  case  issued,  by  Home's  release  under  the  general  insolvent  laws ; 
both  because  the  bond,  on  which  the  judgment  waa  obtained,  was 
executed  before  the  passage  of  those  laws,  and  because  his  release 
was  only  of  his  person.  2.  His  release  under  a  special  insolvent 
law,  has  not  the  effect  to  discharge  his  future  acquisitions,  because 
that  law,  and  the  general  laws  to  which  that  law  refers,  were  passed 
subsequent  to  the  execution  of  the  bond,  on  which  the  judgment  was 
obtained.  3.  Under  the  decision  of  the  Supreme  Court  of  the 
United  States,  a  discharge,  in  pursuance  of  a  State  insolvent  law, 
cannot  constitutionally  have  the  effect  to  release  the  future  acquisi- 
tions of  an  insolvent  petitioner.  4.  The  judgment  rendered  in  this 
case  was  not  made  subject  to  Home's  discharge  under  the  insolvent 
law,  but  was  an  absolute  judgment.  5.  The  money  arising  out  of 
the  sale  of  the  real  estate  of  Mrs.  Home,  by  the  commissioners 
under  the  Act  to  Direct  Descents,  was  personal  property,  and  be- 
longed to  her  husband,  and  as  his  property,  was  consequently 
liable  to  be  taken  in  execution  for  the  satisfaction  of  a  judgment 
obtained  against  him.  (c) 

This  Court  adopting  the  decision  of  the  Supreme  Court,  the  last 
point  only  is  necessary  to  be  attended  to,  and  it  is  the  principal  point 
in  the  case.    The  funds  attached  in  the  hands  of  Krebs,  and  others, 


(a)  Approved  in  Plummer  vs.  Jarman,  44  Md.  637,  and  Taggart  vs.  Boldin^ 
10  Md.  116.     Distinguished  in  Bond  vs.  Conicccy,  11  Md.  516. 

(6)  Approved  in  Wiles  vs.  WUes^  8  Md.  10,  where  the  Court  said  that  it  was 
distinctly  held,  in  the  case  in  the  text,  that  wherever  a  husband  can  come  at 
the  estate  of  the  wife,  without  the  aid  of  equity,  that  Court  cannot  interfere 
in  her  behalf.  Distinguished  in  Cockey  vs.  Leister,  12  Md.  131.  But  see  Rev. 
Code,  Art.  51,  sees.  19,  20. 

(c)  Buchanan,  J.  This  Court  has  adopted,  and  considers  itself  bound  by 
the  decision  of  the  Supreme  Court  of  the  United  States,  respecting  the  State 
insolvent  laws. 
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were  a  subsequent  acquisition  of  personal  property  by  Home,  except 
to  the  value  of  his  tenancy  by  the  curtesy',  which  belonged  to  his 
trustee.  The  real  estate  of  his  wife  was  sold  pursuant  to  the  ActB 
to  Direct  Descents.  Jt  is  converted  into  personal  property;  for  by 
^^^  those  Acts  there  is  nothing  in  them  which  •  exempts  such  pro- 
•''^  ceeds  from  becoming  personal  property,  the  moment  the  land 
is  sold  and  paid  for — 1786,  ch.  45,  s.  8.  When  it  becomes  the  per- 
sonal property  of  the  wife,  eo  instanti  it  becomes  the  personal  prop- 
erty of  the  husband  ;  and  as  such,  becomes  liable  to  all  the  incidents 
his  personal  property  is  subject  to,  and  consequently  to  that  of  being 
attached  to  pay  his  debts.  The  commissioners  are  the  husband's 
agents,  or  his  stakeholders,  for  this  collection.  The  purchaser  has 
paid  over  the  money  to  them,  and  they  have  made  the  deed.  The 
instant  the  legal  interest  has  passed  from  the  commissioners,  and 
they  have  received  the  money,  they  are  clearly  his  depositaries  of 
the  money.  It  is  an  acquisition  subsequent  to  his  release,  because, 
when  he  applied  for  the  benefit  of  the  insolvent  law,  and  executed  a 
4eed  to  his  trustee,  all  the  interest  which  he  had  in  his  wife's  real 
property  was  an  eventual  tenancy  by  the  curtesy.  Property  in  the 
hands  of  a  sheriff  may  be  attached. — Davidson  vs.  CUiyland^  1  H.  d' 
J.  546 ;  Campbell  vs.  Morris^  3  H.  dc  McH.  556,  Decisions  have  been 
made  in  our  Court  of  Chancery  of  the  real  estate  having  been  con- 
verted into  money,  and  became  personal  property.  This  was  done  in 
the  case  of  John  Spurrierh  Estate  in  1813,  and  in  that  of  Price^s  Es- 
tate, In  Spurrier^s  Case^  the  wife  of  one  of  the  claimants  died  after 
the  decree,  and  one  of  the  sales  under  it,  yet  the  Chancellor  dii-ected 
the  whole  proceeds  to  be  paid  to  the  husband. 

B.  Johnson^  for  the  appellees.  The  fifth  question  may  be  divided 
into  two  branches — 1st.  Whether  the  funds  in  dispute  are  the  per- 
sonal property  of  the  husband;  and  if  so,  2d.  Whether  they  are 
liable  to  attachment  under  the  Act  of  1715,  ch.  40  ? 

1.  The  Act  of  1786,  ch.  45,  never  intended  to  deprive  the  wife  of 
her  real  estate,  or  the  proceeds  of  it.  The  case  of  Spurrier  was 
under  the  Act  of  1785,  leaving  it  discretionary  with  the  Chancellor 
to  appropriate  the  fund  for  the  advantage  of  the  parties  concerned. 
The  County  Court  of  Prince  George's  (Gantt,  C.  J.)  decided,  in  the 
ease  of  Ducketfs  Estate,  that  the  proceeds  of  the  real  estate,  under 
the  Act  of  Descents,  should  be  considered  as  real  estate.  Courts  of 
equity  will  not  let  the  husband  get  possession  of  money  of  the  wife, 
unless  he  will  give  *  security  to  settle  it  on  the  wife.  I  -Foti7#/, 
^^  95,  {Xote  K.)  Supi)ose  in  this  case  Harne  had  applied  for  the 
money,  would  not  Baltimore  County  Court,  being  a  Court  of  equity, 
have  compelled  him  to  give  security  to  settle  it  on  the  wifef  Attor- 
ney-Getieral  vs.  Whoreivood,  1  Yes,  548;  Adams  vs.  Pearce^  3  P.  Wms, 
13.  If  Home  could  not  get  the  money  without  security,  or  settling 
it  on  his  wife,  then  his  creditors  could  not  affect  it  in  this  way.  In 
Davidson  vs.  Clayland,  the  surplus  of  the  money  remaining,  after 
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satisfying  the  Jieri  fiiciaa  under  which  land  was  sold,  was  considered 
as  land.  The  Act  of  1786,  directs,  that  the  money  shall  be  divided 
among  the  heirs  according  to  their  title  to  the  estate.  The  interest 
of  the  tenant  by  the  curtesy  Was  valaed  at  ten  dollars;  and  his  wife 
had  an  interest  in  one-foarth  of  the  purchase  money,  subject  to  the 
payment  of  the  ten  dollars. 

2.  If  it  was  the  personal  property  of  the  wife,  and  the  husband 
could  get  possession  of  it,  does  it  follow  that  it  can  be  attached  f    It 
was  a  chose  in  action^  and  it  was  discretionary  with  the  husband 
whether  or  not  he  would  reduce  it  into  possession.    2  Blk.  Com.  434. 
11'  he  does  not,  no  other  person  can  do  it  for  him.    Suppose  this  a 
not'C  to  the  wife,  and  the  husband  had  not  chosen  to  turn  it  into  pos- 
session,  could  the  creditor  do  so  by  any  proceeding?    It  is  similar  to 
a  devise  of  an  estate  to  A.  on  condition  he  changes  his  name.    The 
Act  of  1798,  ch.  101,  is  different  from  the  Statute  of  Charles.    The 
husband,  in  England,  has  a  right  to  administer  on  his  wife's  estate; 
and  if  there  is  a  chose  in  action^  not  reduced  into  possession,  it  de- 
volves on  the  wife's  representatives.    But  under  the  Act  of  1798,  if 
the  husband  does  not  take  possession  of  the  choses  in  action  of  his 
wiXej  they  devolve  on  her  representatives.    This  fund  is  in  the  hands 
of  the  commissioners,  who  are  officers  of  the  County  Court.    There 
is  no  order  for  them  to  pay  over  the  money,    'yhis  case  is  not  differ- 
ent from  that  of  Sowers  vs.  The  Siate^  use  Schelly  decided  by  this 
Court.    There  is  nothing  to  show  that  Baltimore  County  Court  would 
decree  to  Home  any  part  of  the  money.    The  funds  are  in  the  hands 
of  the  commissioners,  and  they  are  responsible  for  them  to  the  Court. 
WilliamSj  in  reply.    The  last  point  is  a  matter  of  fact.    The  pro- 
ceeding was  not  before  Baltimore  County  Court  as  •  a  Court      ^^ 
of  equity,  it  was  under  the  Act  to  Direct  Descents.    The  sum      •*'* 
and  proportions  have  been  ascertained  by  the  County  Court.    But  it 
is  said  to  be  a  chose  in  actiony  and  not  liable.    Creditors  may  pursue 
a  chose  in  action.    A  chose  in  action^  arising  after  the  marriage,  is 
reduced  into  possession,  and  is  not  similar  to  a  chose  in  action  before 
marriage;    The  cases  in  Fonblanque^  P.  Williams^  and   Veseyy  are 
equitable  cases  of  proceeds  from  the  wife's  estate.    The  application 
must  be  resisted  by  the  wife  or  the  children,  or  the  money  is  paid 
over  to  the  husband.    That  was  not  done  here.    By  the  Act  of  1786, 
eh.  45,  s.  8,  if  the  money  was  to  have  been  considered  as  real  estate, 
it  would  have  been  so  stated.    By  the  Act  of  1816,  ch.  154,  s.  9,  the 
Legislature  has  declared,  that  the  money  alluded  to  by  that  Act  is 
to  be  considered  as  real  estate.     Why  not  have  said  so  in  the  Act  of 
1786,  if  it  was  so  intended  ?    There  can  be  no  distinction  between 
sales  under  the  Act  of  1785,  and  that  of  1786.    Neither  of  them  say 
the  proceeds  shall  be  considered  as  real  estate.  Cur.  adv.  vidt. 

At  this  term  the  opinion  of  the  Court  was  delivered  by 

3  6  H.  &  J. 
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Earle,  J.    In  this  cause  there  was  ^  pro  forma  decision  by  Balti- 
more County  Court  on  a  case  stated.    Among  other  things,  very 
foreign  to  the  subject  in  controversy,  the  case  in  substance  states, 
that  in  the  year  1804  Elizabeth  Young,  wife  of  Joseph  Young,  Mary 
D.  Home,  wife  of  John  S.  Home,  and  Eebecca  Barney,  wife  of  Wil- 
liam B.  Barney,  became  entitled,  by  descent,  to  a  certain  undivided 
real  estate,  situate  within  the  City  of  Baltimore,  as  heirs-at-law  of 
their  lather,  Charles  Bidgely,  and  that  Eebecca  Barney  died  intes- 
tate of  her  undivided  part  thereof,  in  1807,  leaving  three  linfant 
children,  Joshua  Barney,  Charles  Barney,  and  Eebecca  Barney ;  that 
on  the  27th  day  of  April,  1816,  Joseph  Young,  and  Elizabeth  his 
wife,  i)etitioned  Baltimore  County  Court  for  a  division  of  the  said 
real  estate,  according  to  the  Act  of  Assembly  entitled,  ^'  An  Act  to 
Direct  Descents,"  and  the  several  supplements  to  the  said  Act;  and 
thereupon  the  appellees,  William  Krebs,  George  Warner,  and  othersv 
were  appointed  commissioners  for  the  purposes  in  the  said  laws  pre- 
scribed, who  reported  to  the  Court  that  the  real  estate  would  not 
admit  of  a  division  among  the  heirs,  without  loss  and  injury  to  them; 
^         that  the  said  reiwrt  was  ratified  by  the  Court,  *  and.  none  of 
^^      the  heirs  having  elected  to  take  the  said  real  estate  at  the 
value  set  thereon  by  the  commissioners,  the  Court  directed  the  said 
commissioner  to  make  sale  of  the  same ;  who,  pursuant  to  the  direc- 
tions of  the  Court,  did  sell  the  real  estate  for  the  sum  of  $3,391.29, 
expenses  deducted,  which  sale  being  approved  of,  the  purchase 
money  was  accordingly  received  into  their  hands,  between  the  months 
of  August,  1816,  and  May,  1817,  one-third  of  which  sum  was  paid 
over  by  the  commissioners  to  John  Young,  and  Elizabeth  his  wife, 
one-third  thereof  to  William  B.  Barney,  as  surviving  husband  and 
guardian  of  the  infant  children  of  Eebecca  Barney,  and  the  remain- 
ing third  is  still  in  the  hands  of  the  commissioners,  subject  to  cer- 
tain deductions  agreed  on  by  the  appellant  and  appellees.    The  case 
also  states,  that  in  the  year  1805,  John  S.  Home  took  out  letters  of 
a<lministration  on  the  estate  of  Samuel  E.  Eogers,  with  the  will  of 
the  said  deceased  annexed,  and  in  due  form  executed  an  administra- 
tion bond,  in  the  penalty  of  $30,000,  on  which  bond  a  suit  was  insti- 
tuted against  the  said  John  S.  Home  in  Baltimore  County  Court,  to 
September  Term,  1815,  in  the  name  of  the  State  at  the  instance  and 
for  the  use  of  Eobert  Eogers,  the  sole  legatee  of  Samuel  S.  Kogers, 
and  that  an  absolute  and  unconditional  judgment  was  obtained  in 
said  suit  against  the  said  John  S.  Home,  at  September,  1817,  for  the 
sum  of  $8,820.98  and  costs.    The  case  further  states,  that  on  the 
loth  day  of  December,  1817,  the  writ  of  attachment  in  this  cause* 
upon  the  judgment  aforesaid,  was  issued,  and  was  laid  in  the  hands 
of  the  commissioners,  between  the  issuing  of  it  and  the  12th  day  of 
March,  1818,  to  afiPect  the  property  or  credits  of  the  said  John  S. 
Home,  no  part  of  the  money  arising  out  of  the  sale  of  the  said  Mary 


THE  STATE  vh.  KREBS  et  al.— 6  H.  &  J.  35 

D.  Home's  i-eal  estate  having  been  paid  over,  but  being  then  in  the 
hands  of  the  garnishees,  the  appellees  in  this  cause. 

Od  this  statement  of  facts  the  question  is  made,  whether  the 
attachment  is  sustainable?  It  was  decided  in  the  Court  below 
against  the  attachment,  and  we  are  now  called  on  to  review  the  deci- 
sion, and  if  necessary,  to  correct  it. 

In  reflecting  on  this  subject,  the  first  doubt  that  arises  in  the  mind 
is  as  to  the  nature  of  this  property  of  the  wife,  in  the  hands  of  the 
commissioners.    It  is  in  fact  money,  but  the  point  of  hesitancy  is, 
whether  in  legal  contemplation  it  is  t-o  be  so  considered  ?    "No  dis- 
crimination is  made  by  •  the  descent  laws,  between  the  inte- 
rest  of  a  feme  covert,  and  that  of  any  other  heirs  of  the  intes-      **" 
tate.    Those  laws  direct  the  commissioners,  who  have  sold  for  cash, 
after  the  ratification  of  the  sale,  and  the  deduction  of  the  expenses 
to  be  ascertained  bj'  the  Court,  to  divide  justly  the  purchase  money 
among  the  several  persons  interested,  according  to  their  respective 
titles  to  the  estate ;  and  when  the  estate  is  sold  by  the  commis- 
sioners on  a  credit,  bonds  are  to  be  taken  by  them  for  the  purchase 
money,  to  each  representative  respectively,  according  to  his  or  her 
proportional  part  of  the  net  amount  of  sales.    The  feme  covert  is 
treated  like  the  other  heirs,  and  it  is  to  be  presumed  her  property, 
after  sale,  assumes  the  same  character  as  theirs.    The  money  is  to 
be  paid  to  her  as  heir  in  the  one  case,  and  the  bond  is  to  be  passed 
to  her  in  the  other,  according  to  the  injunctions  of  the  Act  of  As- 
fsembly.    A  change  in  the  nature  of  her  property  is  thus  operated 
by  the  sale  of  the  commissioners,  but  the  point  of  time  when  the 
change  takes  place,  is  a  question  of  interesting  consequence  to  the 
relative  rights*  of  her  and  her  husband.    Upon  this  question  the 
Conrt  have  deliberated,  and  we  think  that  the  mutation  of  her  estate 
from  real  to  personal  may  be  determined  to  be  complete  when  the 
commissioners'  sale  is  ratified  by  the  Court,  and  the  purchaser  has 
complied  with  the  terms  of  it,  by  paying  the  money,  if  the  sale  is  for 
cash,  or  by  giving  bonds  to  the  representatives,  if  the  sale  is  on  a 
credit.    The  bond  passed  to  the  wife  by  the  purchaser  is  a  chose  in 
action,  as  is  the  money  in  the  hands  of  the  commissioners,  if  with- 
held from  her ;  both  liable  to  be  sued  for  and  recovered  by  the  hus- 
band at  his  pleasure.    But  a  difficulty  was  urged  in  argument  to  the 
recovery  of  the  money  in  this  case  by  the  husband,  and  it  was  said 
that  the  Court,  where  the  sale  of  the  wife's  land  was  efifected,  would 
not  permit  him  to  receive  the  proceeds  of  the  sale,  without  making 
a  provision  for  his  vfit'e.    To  this  it  is  to  be  answered,  that  the  dis- 
tribution of  the  money  appears  to  have  been  made  by  the  commis- 
sioners, and  not  to  have  been  brought  into  the  County  Court;  and 
it  is  admitted  in  the  statement,  that  the  money  of  Mary  D.  Home 
is  still  in  the  hands  of  the  commissioners,  ready   to  be  paid  to 
the  person  best    entitled  to  it.     To  recover  the   money  of   the 
conimi88ioner8  in  such  a  case,  the  husband's  remedy  would  be  by 
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^^  a  suit  in  a  Court  of  law,  and  tbe  principle  seems  to  •  be  a  set 
**  •  tied  one,  that  wherever  a  husband  can  come  at  the  estate  of 
the  wife,  without  the  aid  of  the  Court  of  Chancery,  that  Court  can- 
not interfere  in  her  behalf.  See  Attorney' General  vs.  WhorwoodA 
Ves.  539 ;  Hargrave  cfc  Thomas^  Co.  lAtt.  310.  In  what  light  we  con- 
sider a  County  Court,  ordering  a  sale  of  real  property  under  the 
descent  laws,  we  do  not  mean  to  suggest ;  it  is  enough  for  us  to  say, 
that  in  this  case  the  money  was  not  brought  into  Baltimore  County 
Court,  and  that  that  tribunal  had  not  an  opportunity  of  exerting  its 
authority  over  the  subject,  either  as  a  Court  of  equity  or  as  a  Court 
of  law. 

We  have  already  said,  that  where  a  bond  has  beeri  passed  to  the 
wife,  for  the  proceeds  of  the  sale  of  her  real  estate  sold  by  commis- 
sioners, or  where  a  sale  has  been  made  for  cash,  and  the  money  has 
been  received  and  is  withheld  by  the  commissioners,  the  husband 
may  sue  for  and  recover  those  debts  at  pleasure,  of  the  purchaser  in 
the  first  ca«e,  and  of  the  commissioners  in  the  last.    In  the  action 
in  either  case,  he  may  join  his  wife  with  him,  or  the  husband  may 
sue  alone  at  his  election.    That  a  husband  may  in  his  own  name  sue 
a  bond  passed  to  him  and  wife,  or  to  the  wife  alone  during  cover- 
ture, there  are  many  authorities  to  show,  independent  of  the  Act 
1798,  ch.  101;  and  it  is  equally  certain,  that  he  may  sue  alone  for  a 
breach  of  promise  made  to  him  and  his  wife,  after  coverture,  or  to  the 
wife  only,  to  pay  a  sum  of  money  to  her.    For  the  first  position,  see 
Ankerstein  vs.  Clarke^  4  T.  R.  616,    and  FhiUiskirk  vs.  Pluck welU  2 
Maule  <£■  Selic.  396 ;  and  for  the  last,  see  Hilliard  vs.  Hambridge. 
Aleyii^s  Rep.  36,  and  Prat  vs.  2'aylor,   Cro.  Eliz.  61;  1  tklic.  3\  P. 
245.     If  the  husband  may  sue  alone,  where  an  express  promise  is 
made  to  the  wife,  after  coverture,  what  good  reason  can  be  assigned 
why  he  could  not  sue  in  the  same  way  on  a  promise  to  the  wife 
raised  by  implication  of  law,  ai)  in  this  case,  had  it  been  against  the 
commissioners  for  the  money  had  and  received  by  them  f    The  ex- 
press promise,  and  the  promise  implied,  are  of  the  same  character, 
as  to  the  husband's  claims,  and  resting  upon  similar  principle^^  they 
ought  to  be  adjudicated  on  in  the  same  way.    Let  the  law  be  con- 
sidered as  settled,  that  the  husband  may  sue  in  his  own  name  for 
money  situated  as  this  is  in  the  hands  of  the  commissioners,  and  it 
seems  to  follow  necessarily,  that  it  may  be  attached  by  the  husband^s 
creditor,  to  satisfy  a  debt  due  by  him.    If  the  commissioners  and 
Qia      *  garnishees  here  had  plead  nulla  bona  on  the  trial   of  the 
•'^      issue,  it  would  have  been  competent  to  the  plaintiff  to  give 
evidence  of  the  wife's  money  in  their  hands,  and  it  would  have  been 
sufficient  to  have  sustained  his  ca^^e.    The  money  being  at  the  dis- 
posal of  the  husband,  is  in  truth  and  in  law  his,  and  is  liable  for  his 
debts,  and  can  never  be  enjoyed  by  the  wife  but  upon  the   single 
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contingency  of  her  surviving  her  husband,  before  an  appropriation 
is  made  of  it  by  him. 
The  Jadgment  below  we  think  ought  to  be  reversed. 

Judgment  reversed. 


Watkins  vs.  Hodges^ and  Lansdale. 

Where  there  is  a  subsisting  special  agreement,  a  party  to  it  cannot  recover 
on  general  counts;  he  must  declare  on  the  special  agreement,  and  that 
being  the  gist  of  the  action,  it  must  be  stated  in  the  declaration,  (a) 

A  declaration  on  a  special  agreement  must  state  all  the  essential  parts  of  the 

agreement,  (b) 
Where  an  agreement  formed  an  entire  contract,  to  enable  the  plaintiff  to 

recover  on  it,  he  must  prove  a  performance  or  tender  to  perform  every 

thing  required  by  it  on  his  part  to  be  performed,  (c) 
If  a  contract  be  rescinded  by  the  parties  after  its  part  performance  by  the 

plaintiff,  he  may  recover  for  the  part  performance  on  a  general  count. 

(d) 
A  subsequent  parol  agreement  to  postpone  the  delivery  of  articles  under  a 

contract  without  seal,  is  not  a  waiver  of  the  contract,  but  only  an  enlarge- 
ment of  the  time  for  its  performance,  (e) 

Appeal  from  Baltimore  County  Court.    Assumpsit  by  the  appel- 
iant  against  the  appellees.    The  declaration  contained  four  counts : 


(a)  When  there  is  a  special  contract,  the  plaintiff  cannot  recover  in  an 
action  of  indebitatus  assumpsit  for  work  and  labor,  unless  the  work  under 
the  contract  was  fully  i)erformed  and  accepted  by  the  defendant,  or  the 
contract  was  abandoned  by  mutual  consent,  or  the  fulfilment  of  it  prevented 
by  some  act  of  the  defendant.  Denmead  vs.  Coburn^  15  Md.  29.  No  princi- 
ple involved  in  the  action  of  assumx>sit  is  sustained  by  a  greater  force  of 
authority,  then  that  where  there  has  been  a  special  contract,  the  whole  of 
which  has  been  executed  on  the  part  of  the  plaintiff,  and  the  time  of  pay- 
ment on  the  other  side  is  passed,  a  suit  may  either  be  brought  on  the  special 
contract,  or  a  general  assumpsit  may  be  maintained,  and  in  the  latter  case 
the  measure  of  damages  will  be  the  rate  of  recompense  fixed  by  the  special 
contract.  Appleman  vs.  Michael,  43  Md.  282.  See  Speake  vs.  Sheppard,  post^ 
m.  p.  81.    Hannan  vs.  Lee,  1  H.  &  J.  85,  note. 

(6)  Cited  in  Hoke  vs.  Wood,  26  Md.  460. 

(c)  Affirmed  in  Howard  vs.  R.  R,  Co,  1  Gill,  342.  See  note  (a),  supra.  When 
there  is  a  contract  to  do  a  particular  piece  of  work,  if,  after  the  work  is  done, 
though  not  pursuant  to  the  contract,  the  party  for  whom  it  is  done  accepts 
it.  justice  requires  he  should  pay  for  it  what  it  is  worth.  Watchman  vs. 
Crooks  5  G.  &  J.  240.  What  constitutes  sufficient  cause  to  justify  a  party  in 
breaking  his  contract  is  for  the  Court  to  determine  and  not  the  jury;  matters 
set  up  in  discharge  are  facts  to  be  found  by  the  jury,  but  their  effect  upon 
the  contract  is  for  the  Court.    But^roughs  vs.  Langley,  10  Md.  240. 

id)  Affirmed  in  Howard  vs.  R.  R.  Co,  1  Gill,  342;  Jenkins  vs.  Long,  8  Md. 
142,  and  Bull  vs.  Schuberth,  2  Md.  38. 

le)  Affirmed  in  Coates  vs.  Sangston,  5  Md.  131. 
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The  llrst  lor  goods  sold  and  delivered.    The  second  on  a  quantum 
meruit  for  goods  sold  and  delivered.    The  third  ou  an  ifmtnul  compu- 
tassent ;  and  the  fourth  on  a  special  agreement.    The  last  count  is 
a«  follows,  viz,     "And  whereas,  heretofore,  to  wit,  on  the  3d  of  Feb- 
ruary, 1813,  the  defendants  bargained  for  and  bought  of  the  plain- 
tiff, and  the  i)laintiff,  at  the  special  instance  and  request   of  the 
defendants,  then  and  there  sold  to  the  defendants,  at  the  conuty 
aforesaid,   a  large  quantity,  to   wit,   sixty   hogsheads  of  tobaa*o, 
whereof  45,000  weight  was  to  be  crop  and  15,000  weight  second 
tobacco,   at  the  rate  or  price  of  three  dollars  for  every  hundred 
weight  of  the  crop  or  first  quality  tobacco,  and  two  dollars  and  filty 
cents  lor  every  hundred  weight  of  the  second  quality  tobacco,  and 
also  one  dollar  for  each  ca^^k  containing  the  same,  to  be  delivered  by 
the  plaintiff  to  the  defendants,  and  inspected  at  Beard's  wai*ehouse 
in  Anne  Arundel  County,  viz.  at  the  county  aforesaid,  ou  or  before 
the  tenth  day  of  May  then  next  ensuing,  and  to  be  paid  for  by  the 
defendants  on  the  twent^'-fifth  day  of  December  then  next  ensuing; 
and  in  consideration  thereof,  and  that  the  plaintiff'  at  the  like  special 
instance  and  request  of  the  defendants,  had  then  and  there  under- 
taken, and  faithfully  pix)mised  the  delendants,  to  deliver  the  said 
tobacco  at  the  time  and  place  aforesaid,  they  the  defendants  then 
and  there  undertook,  and  faithfully  promised  the  plaintiff  to 
*'•'      *  accept  the  said  tobacco  of  him  the  plaintiff,  and  to  pay  him 
for  the  same  on  the  day  aforesaid;  and  although  the  plaintiff  after- 
wards, and  before  the  tenth  day  of  May  then  next  ensuing  as  afore- 
said, viz.  on  the  fifteenth  day  of  March,  at  Beard's  warehouse  in 
Anne  Arundel  County,  to  wit,  at  the  county  aforesaid,  did  deliver  to 
the  defendants  eleven  hogsheads  of  crop  tobacco,  amounting  in  the 
whole  to  10,239  weight,  and  ten  hogsheads  of  second  tobacco,  amount- 
ing in  the  whole  to  9,025  weight  of  the  same,  together  with  21  casks 
containing  the  same ;  and  although  the  plaintiff  was  ready  and  will- 
ing, and  then  and  there  offered  and  tendered  to  deliver  the  balance 
or  remaining  part  of  said  sixty  hogsheads  of  tobacco,  so  as  aforesaid 
contracted  for,  to  the  defendants,  and  then  and  there  requested  the 
defendants  to  accept  the  same  ]  yet  the  defendants,  not  regarding 
their  said  promises  and  undertakings,  did  not,  nor  woald,  at  the 
said  time  when  they  ^were  so  requested,  or  at  any  time  before  or 
afterwards,  accept  the  balan(*,e  or  remaining  part  of  the  said  sixty 
hogsheads  of  tobacco,  of  and  from  him  the  plaintiff,  neither  have 
they,  nor  either  of  them,  paid  the  plaintiff  for  the  whole  of  the  said 
sixty  hogsheads  of  tobacco,  or  for  the  twenty-one  hogsheads  delivered 
to  them,  or  for  any  part  or  parcel  of  said  tobacco,  but  then  and  there 
wholly  refused  and  neglected  so  to  do,  and  do  still  refuse  to  pay  the 
same.    Nevertheless,"  &c.    The  general  issue  was  pleaded,  and  at 
the  trial  the  plaintiff'  proved  the  delivery  of  twenty-one  hogsheads 
of  tobacco,  eleven  of  which  were  at  three  dollars,  and  the  residue  at 
two  dollars  and  fifty  cents  per  hogshead,  on  or  about  the  latter  part 
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of  March,  1813.  The  defendants  then  offered  in  evidence  a  special 
agreement,  which  was  admitted  to  be  in  the  hand-writing  of  the 
plaintiff,  and  is  in  these  words:  ^^I  have  this  day  sold  to  Messrs. 
Hodges  and  Lansdale  60  hogsheads  oC  tobacco,  (of  my  make  and  now 
on  hand,)  45  thousand  weight  of  it  crop,  and  15  thousand  weight 
second,  at  93  per  hundred  for  the  crop,  and  $2^  per  hundred  for  the. 
second,  and  one  dollar  for  each  cask,  to  be  paid  for  on  the  25th  day 
of  December  next.  The  tobacco  to  be  delivered  and  inspected  at 
Beard's  Point  warehouse  between  this  and  the  10th  of  May  next. 
3  February,  1813.  Nicholas  Watkin8,  of  Thos." 

*  The  defendants  also  offered  in  evidence  the  deposition  of  - 
<xeorge  Allen,  taken  by  consent,  who  proved,  "that  early  in  ^^ 
April,  1813,  he  was  requested  by  Hodges  and  Lansdale  to  bring  up 
in  his  boat  the  tobacco  purchased  by  them  of  Nicholas  Watkins; 
that  they  delivered  to  him  a  letter  dated  the  3d  April,  1813,  directed 
to  Watkins;  that  he  accordingly  called  on  Watkins,  and  delivered 
the  letter  to  him  about  three  days  after  the  date  of  it;  that  Wat- 
kins told  the  deponent,  there  were  21  hogsheads  of  tobacco  at 
Beard's  warehouse  which  he  wished  him  to  carry  to  Lansdale  and 
Hodges,  the  balance  of  the  tobacco  purchased  by  them  he  could  not 
deliver,  being  too  busy  at  that  time  on  the  farm;  that  when  the 
deponent  returned  he  would  haul  him  a  load  down;  that  the  depo- 
nent expected  to  be  back  in  about  a  week  from  that  time,  and  the 
load  would  be  from  40  to  43  hogsheads.  This  deponent  further 
states,  that  when  he  was  coming  up,  the  British  were  in  the  bay, 
and  were  close  behind  him."  The  letter  mentioned  and  referred  to 
in  the  foregoing  deposition,  dated  at  Baltimore  the  3d  of  April,  1813, 
and  du^cted  to  the  plaintiff,  is  hereinafter  set  forth.  The  defend- 
ants further  offered  in  evidence  the  deposition  of  Eichard  Welsh, 
taken  by  consent,  who  proved,  <^  that  late  in  the  fall  of  1813,  he  was 
at  the  plaintiff 's  tobacco  house,  where  he  was  getting  out  wheat; 
that  whilst  there,  Wm.  M.  Lansdale,  one  of  the  defendants,  rode  up, 
and  requested  the  plaintiff  to  deliver  the  tobacco,  or  the  balance  of 
the  tobacco,  this  deponent  does  not  precisely  recollect  which,  and 
that  the  plaintiff  replied  that  he  could  not  deliver  it,  as  he  was  busy 
in  getting  out  his  wheat,  and  that  his  family  depended  on  that  for 
their  living."  The  defendants  also  proved,  that  a  quantity  of  tobacco, 
about  40  hogsheads,  was  sold  by  the  plaintiff  at  a  much  higher  price 
in  the  spring  of  1815.  The  plaintiff  then  offered  in  evidence  the 
three  following  letters,  admitted  to  be  in  the  hand-writing  of  the 
defendants,  and  addressed  to  the  plaintiff,  viz.  1st.  ^^  Baltimore, 
9th  March,  1813.  Dear  Sir,  We  have  authorized  Mr.  Harrison  to 
send  up  your  tobacco  in  his  boat,  and  will  thank  you  to  deliver  it  to 
him  as  fast  as  possible.  You  will  oblige  us  if  you  will  carefully  take 
the  samples  of  all  you  have  to  inspect,  and  send  them  by  the  boat." 
2d.  **  Baltimore,  3d  April,  1813.  Dear  Sir,  We  wish  you  to  forward 
by  Capt.  Allen  as  much  of  your  tobacco  {is  he  can  receive.    As  the 
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^  balance  of  your  crop  is  now  to  inspect,  you  will  •  oblige  us  by 
^^  taking  samples  of  every  hogshead,  and  sending  with  the 
tobacco.  From  what  we  can  see  through  the  heads  of  those  here, 
we  think  them  nothing  extraordinary,  and  hope  the  yellow  is  all  to 
come.  You  will  please  to  dispatch  Gapt.  Allen  as  soon  as  possible.'' 
3d.  "  Baltimore,  9th  April,  1813.  Dear  Sir,  The  alarming  news  re- 
ceived to-day  makes  it  necessary  for  me  to  countermand  the  orders 
I  gave  to  Gapt.  Allen  respecting  your  tobacco.  You  will  on  the 
receipt  of  this,  stop  carrying  down  another  hbd.  of  your  tobacco, 
and  if  the  capt.  has  any  on  board,  you  will  particularly  oblige  me 
by  telling  him  to  have  it  put  back  in  the  shed  of  the  warehouse, 
and  wait  to  receive  from  us  further  orders."  On  these  facts  the 
defendants  moved  the  Gourt  to  direct  the  jury,  that  the  plaintiff 
was  not  entitled  to  recover;  which  direction  the  Gourt,  [HANS0^' 
and  Wabd,  A.  J.]  gave  to  the  jury.  The  plaintiff  excepted,  and 
verdict  and  judgment  being  against  him,  he  appealed  to  this  Gourt. 

The  cause  was  argued  before  Buchanan,  Martin,  and  Stephen, 
JJ. 

Mdgrnder^  for  the  appellant.  It  is  contended,  on  the  part  of  the 
appellant,  that  for  the  21  hogsheads  of  tobacco  proved  to  have  been 
sold  and  delivered  by  him  to  the  appellees,  he  was  entitled  to  recover. 
Evidence  was  given  at  the  trial,  that  part  of  the  tobacco  was  de- 
livered. The  appellees,  by  their  letter  of  the  9th  of  April,  1813, 
countermanded  their  previous  orders,  and  directed  that  the  balance 
should  not  be  sent  until  further  orders  from  them.  Xo  further 
orders  were  given  by  them  until  the  fall  of  the  year.  The  appel- 
lant was  under  no  obligation  to  deliver  the  tobacco  until  it  was  paid 
for.  The  api)ellees  should  have  tendered  payment.  The  appellant 
can  recover  for  the  tobacco  delivered,  and  the  appellees'  right  of 
action  against  the  appellant  is  for  the  non-delivery.  The  last  letter 
of  the  appellees  did  away  the  contract.  If  the  appellees  had  sued 
the  appellant  for  non-delivery,  they  could  not  have  founded  their 
action  on  the  contract.  They  cannot  set  off'  the  non-delivery  of  the 
tobacco  in  this  action. 

^  Heathy  for  the  appellees.      *  1.  The  declaration  contains 

^'^  four  counts,  three  general,  and  one  special.  On  neither  of 
them  was  he  entitled  to  recover.  General  counts  cannot  be  proper 
where  there  is  a  8i)ecial  contract  still  existing  and  unexecuted. 
WesUyn  vs.  Dowries^  Bong.  23;  Foicer  vs.  Wells^  Cowp.  818,  recognized 
in  Towers  vs.  Barrett^  1  T.  R,  133.  It  is  not  pretended  that  this  c*x)n- 
tract  has  been  executed  by  the  plaintiff.  It  has  not  been  rescinded 
or  annulled,  as  the  acts  of  the  parties  prove.  No  intention  was  in- 
dicated by  the  defendants  to  rescind  or  annul  it,  if  indeed  they  could, 
but  one  party  cannot  rescind  a  contract  except  where,  by  the  terms 
of  it,  privilege  is  given  to  do  so.  Himt  vs.  Silky  5  Umt,  448 ;  1  PokJ 
on  Coni.  412.    The  plaintiff'  acquiesced  in  the  suspension  ;  he  made 
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no  objection  to  or  refnsal  of  it,  and  gave  no  notice  to  the  defendants 
that  he  considered  the  contract  rescinded.  The  contract  here  is  in 
part  executed,  and  the  parties  could  not  be  placed  in  their  original 
situation.  Where  that  \s^  the  case  general  counts  cannot  be  sup- 
ported. Giles  and  others  vs.  Edwards^  7  T,  B.  178.  This  was  nothing 
more  than  a  suspension  of  time  for  the  delivery,  which  was  not  im- 
portant. Change  of  the  time  does  not  create  a  new,  or  annul  the 
old  contract.  Cuff  and  others  vs.  Penn^  1  Maule  &  Seltc.  21.  This, 
contract  then  is  unexecuted  and  still  open,  of  course  ui)on  the  gene- 
ral counts  the  plaintiff  cannot  recover. 

2.  The  special  count  is  bad  on  three  grounds — 1st.  Because  of  a 
variance  between  the  contract  declared  on  and  that  proved.    2d. 
Because  of  a  variance  between  the  breach  alleged  and  that  proved  ^ 
and  3d.  The  tender  is  not  alleged  to  have  been  made  at  the  proper 
time.     1st.  As  to  the  first  variance — ^The  declaration  states  the  con- 
tract to  be  for  60  hogsheads  of  tobacco,  and  the  proof  is  60  hogs- 
beads  of  the  plaintiff's  make,  and  on  hand.    This  is  a  •  sub-       -  ^ 
stantial  variance.    There  was  a  good  reason  operating  with      *•* 
the  defendants  for  the  insertion  of  the  words,  that  the  tobacco  should 
be  of  the  plaintiff's  make,  and  then  on  hand.    Anonymoiis^  1  Ld. 
Ba^.  735;  Fenny  vs.  Porter ^  2  Ea^ty  2,  {note;)  Brown  vs.  KniU^  2 
Brod.  d;  BHng.  395,  (6  Serg.  dt  Jj>ic.  167;)  Bull.  N.  P.  145.    2d.  The 
plaintiff  in  his  declaration  avers  a  tender,  and  thei*e  is  no  such  proof; 
but  the  proof  is  directly  the  reverse.    Where  a  tender  is  averred,  it 
must  be  proved.    Jones  vs.  BarJcley,  2  Doug.  694,  per  Buller  J. ;  Chit- 
tys  Plead.  318;  1  Sehc.  N.  P.  94,  95,  96,  99, 100.    "I  am  ready  to  pay 
the  debt  or  to  perform  the  duty,"  is  no  tender.    6  Bac.  Ah.  tit.  Tender ^ 
ike.  (B  1,)  447.    The  party  must  do  every  thing  necessary,  &c.    Clarh 
vs.  Tyson,  1  Stra.  504.    3d.  The  tender  as  averred  was  not  in  proper 
time.     Cro.  Eliz.  73;  Plotcd.  172,  174;  12  Mod.  421;  Laneashire  vs. 
Killingtcorth,  1  Ld.  Raym.  Q^.   The  contract  here  is,  that  the  money 
was  to  be  paid  after  the  delivery  of  the  tobacco ;  the  tobacco  was  to 
be  delivered  before  the  10th  of  May,  and  it  was  to  be  paid  for  in 
Decemlier  following.    The  party  must  aver  and  prove  performance; 
this  is  a  condition  precedent.     Thorpe  vs.  Thorpe,  1  ^alk.  171,  and 
1  Ld.  Baym.  666;  Pordage  vs.  Cole,  1  Saund.  Bep.  320,  {and  notes.} 
The  postponement  of  the  delivery  of  the  tobacco  does  not  destroy 
the  contract.     Cuff  and  others  vs.  Penn,  1  Maule  dc  Sehc.  21;  Morri- 
son vs.  GaUoicay,  2  2/.  d'  J.  461. 

•  Martin,  J.  delivered  the  opinion  of  the  Court.  This  is  an 
action  on  the  case,  instituted  by  the  plaintiff  to  recover  the  price  ^^ 
or  va4ue  of  twenty-one  hogsheads  of  tobacco,  sold  and  delivered  to  the 
defendants.  The  declaration  contains  four  counts.  1st.  A  general 
indebitattis  assumpsit.  2d.  A  quantum  nieruit.  3d.  An  insimul  compu- 
tuHstnt.  And  4th.  On  a  special  agreement.  The  plaintiff  oflered 
evidence  to  prove  the  delivery  of  twenty-one  hogsheads  of  tobacco 
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to  the  defendants,  some  time  in  March,  1813.  The  defendants  then 
read  to  the  jury  a  special  agreement,  admitted  to  be  in  the  hand- 
writing of  the  plaintiff,  in  the  following  words:  "I  have  this  day 
sold  to  Messrs.  Hodges  and  Lansdale  60  hhds.  of  tobacco,  of  my  make, 
and  now  on  hand,  45  thousand  weight  of  it  crop,  and  15  thousand 
weight  second,  at  $3  pr.  hundred  for  the  crop,  and  $2J  pr.  hundred 
for  the  second,  and  $1  for  each  cask,  to  be  paid  for  on  the  25th  day 
of  December  next ;  the  tobacco  to  be  delivered  and  inspected  at 
Beard's  Point  warehouse,  between  this  and  the  10th  of  May  next. 
3d.  Febry.  1813.  Nicholas  Watkins  of  Thos."  ' 

It  is  an  established  rule  of  law,  that  where  there  is  a  subsisting 
special  agreement,  a  party  to  it  shall  not  recover  on  general  counts. 
He  must  declare  on  the  special  agreement,  and  that  being  the  gist  of 
the  action,  it  must  be  stated  in  the  declaration.  Weston  vs.  Dotcnen^ 
Doug.  23;  HuUe  vs.  Heightman^  2  East^  145;  1  Esp.  Dig.  263,  (139,) 
If  then  this  contract  was  in  force  between  the  parties,  the  plaintiff 
could  not  recover  in  this  action.  He  could  not  recover  on  the  three 
first  counts,  which  are  general,  nor  on  the  fourth.  For  although  it  is 
founded  on  the  special  agreement,  it  has  omitted  some  of  its  essen- 
tial parts.  The  agreement  is,  that  the  tobacco  sold  and  to  be  deliv- 
ered, ^'  should  be  the  make  of  the  plaintiff,  and  on  hand  at  the  time 
the  contract  was  made."  This  is  an  important  stipulation  on  the 
part  of  the  plaintiff,  and  not  mentioned  in  the  declaration.  But  if 
the  declaration  had  strictly  pursued  the  agreement,  the  plaintiff  was 
not  entitled  to  recover  from  the  evidence.  The  agreement  formed  an 
entire  contract,  and  to  enable  the  plaintiff  to  recover  on  it  he  must 
prove  a  performance,  or  tender  to  perform  every  thing  required  by  it 
on  his  part  to  be  performed.  Cutter  vs.  Potcell^  6  Term.  •  B^p. 
^^  320.  The  agreement  is,  that  he  shall  deliver  sixty  hogsheads 
of  tobacco  to  the  defendants  by  the  10th  of  May,  1813 ;  the  evidence 
is,  that  he  delivered  twenty-one  hogsheads  in  March,  and  no  attempt 
is  made  to  show  a  delivery  or  tender  of  the  balance. 

If  the  original  contract  was  rescinded  by  the  parties,  after  a  part 
performance  of  it  by  the  plaintiff,  either  by  waiving  the  performance 
of  the  residue  of  the  contract,  or  entering  into  a  new  one,  so  incon- 
sistent with  the  first,  that  they  could  not  stand  together,  the  plain- 
tiff might  recover  for  the  part  performance  on  a  general  count.  To 
bring  himself  within  this  principle  of  law,  he  offered  three  letters 
from  the  defendants  in  evidence  to  the  jury,  the  last  of  which  only, 
dated  the  9th  of  April,  1813,  is  connected  with  this  part  of  the  case. 
In  that  letter  he  states,  ^^  the  alarming  news  received  today  makes 
it  necessary  for  me  to  countermand  the  orders  I  gave  Capt.  Ailea 
respecting  your  tobacco.  You  will,  on  the  receipt  of  this,  stop  carry- 
ing down  another  hogshead  of  your  tobacco,  and  if  the  capt.  has  any 
on  board,  you  will  particularly  oblige  me  by  telling  him  to  have  it 
put  safely  back,  in  the  shed  of  the  warehouse,  and  wait  to  receive 
from  us  further  orders."    Here  then  is  a  proposition,  on  the  part  of 
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the  defendants,  that  the  plaintiff  should  not  deliver  the  tobacco  by 
the  time  stipulated  in  their  contract,  but  that  he  should  keep  it  until 
they  demanded  a  delivery  of  it.    Whether  the  plaintiff  assented  to 
this  proposition,  was  a  fact,  under  a  difi'erent  course  of  proceedings, 
that  ought  to  hav^e  been  submitted  to  the  jury,  and  evidence  was 
offered  to  prove  that  he  did  assent  to  it.    But  it  is  perfectly  imma- 
terial in  this  case,  for  it  has  been  frequently  determined,  that  a  sub- 
seqent  parol  agreement  to  postpone  the  delivery  of  articles  under  a 
written  contract  without  seal,  is  not  a  waiver  of  the  contract,  but 
only  an  enlargement  of  the  time,  for  the  performance  of  it.    In  War- 
ren vs.  Stagffj  referred  to  in  3  'Term.  Rep.  591,  BuUer,  J.  held,  that  an 
agreement  to  extend  the  time  for  the  performance  of  a  contract,  was 
not  a  waiver,  but  a  continuance  of  the  original  contract.    In  Keating 
vs.  Price^  1  Johns.  Ca.  22,  the  same  doctrine  was  maintained  by  the 
Court.     That  was  an  action  founded  on  a  special  agreement  in  writ- 
ing, by  which  the  defendant  promised  to  deliver  to  the  plaintiff  a 
quantity  of  staves,  on  or  before  the  1st  of  May,  1796.    Parol  evi- 
dence was  offered  to  prove  the  •  acknowledgment  of  the  plain-    .  ^ 
tiff,  that  he  had  made  the  contract  as  before  stated,  but  that      ^^ 
he  had  agreed  to  extend  the  time  for  delivering  them,  until  the  next 
spring.    A  verdict  was  taken  for  the  plaintiff*,  subject  to  the  opinion 
of  the  Court  on  several  points,  and  among  others,  whether  the  time 
of  performing  the  contract  could  be  extended  by  a  subsequent  agree- 
ment between  the  parties.    The  Court  said  this  being  originally  a 
simple  contract,  it  was  competent  for  the  parties  to  enlarge  the  time 
of  performing  it.    An  extension  of  the  time  may  often  be  essential 
to  the  performance  of  executory  contracts,  and  there  can  be  no 
reason  why  a  subsequent  agreement  for  that  purpose  should  not  be 
valid ;  and  directed  a  nonsuit  to  be  entered.    So  also  in  the  case  of 
Cuff  dt  others  vs.  Fenn,  1  Maule  &  Selw.  21,  an  action  was  founded 
on  a  special  agreement  in  writing,  by  which  the  plaintiffs  stipulated 
to  deliver  to  the  defendant  a  quantity  of  bacon  at  certain  times  par- 
ticularly mentioned  in  the  agreement.    After  a  part  of  the  bacon 
had  been  delivered  under  this  contract,  a  parol  agreement  wa^ 
made  between  the  parties,  that  the  time  for  the  delivery-  of  the 
residue  should  be  extended.    The  plaintiffs,  after  the  time  had 
elapsed  at  which  they  were  to  deliver  the  bacon  under  the  contract 
in  writing,  tendered  the  residue  to  the  defendant,  who  refused  to 
receive  it,  alleging  the  first  contract  was  at  end.    But  Lord  Ellen- 
borough  determined  that  the  subsequent  parol  agreement  did  not 
substitute  a  new  contract,  in  the  place  of  the  first,  but  was  a  dis- 
pensation only  with  the  peri'ormance  of  the  original  contract,  in 
respect  of  the  delivery  of  the  bacon  at  the  stipulated  times,  and 
this  was  confirmed  by  the  Court,  on  a  motion  to  enter  up  a  nonsuit. 
The  plaintiff,  in  the  case  now  before  us,  if  he  did  not  consent  to  the 
enlargement  of  the  time  stipulated  in  the  written  contract,  ought  to 
have  delivered  the  tobacco,  or  tendered  a  delivery,  on  or  before  the 
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10th  of  May,  1813.  If  he  did  assent  to  extend  the  time  he  ought 
then  to  have  delivered  it,  or  made  a  tender,  at  some  sabsequent 
period,  and  his  declaration  ought  to  have  contained  a  count  setting 
out  the  contract,  and  a  performance,  or  tender  to  perform,  on  his 
part.  Judgment  affirmed. 


47  ••  TowsoN  vs.  The  Havre-de-Grace  Bank. 

If  a  bank  delivers  to  J.  H.  notes  of  the  bank,  with  a  request  to  pass  them 
away  for  the  benefit  of  the  bank,  or  if  that  could  not  be  effected,  to 
return  thenti,  which  he  agreed  to  do,  he  was,  quo  ad  hoCy  the  servant  of 
the  bank. 

Common  innkeepers,  without  any  particular  contract  or  agreement  for 
that  purpose,  are  answerable  for  all  losses  in  their  inns,  happening 
either  by  the  acts  or  negligence  of  themselves  or  their  servants,  to 
travellers  and  guests  received  by  them;  and  if  a  servant  is  robbed  of 
his  master's  money  or  goods,  the  master  may  maintain  an  action  against 
the  innkeeper  in  whose  house  the  loss  was  sustained,  (a) 


(a)  Cited  in  Treiber  vs.  Burrows^  27  Md.  144,  where  the  Court  said  that  the 
rigor  of  the  common  law  rule  which  made  an  innkeeper  liable  for  all  loss 
or  damage  to  the  goods,  money  or  baggage  of  his  guest  infra  hospitium  bad 
been  materially  relaxed  in  Maryland  by  the  cases  of  Pettigrew  vs.  Bamum, 
11  Md.  484;  CfUes  vs.  Fauntleroy,  18  Md,  136,  and  other  cases.  The  innkeeper 
is  liable  without  regard  to  actual  fault  or  neglect  on  his  part,  but  such  lia- 
bility is  limited  to  what  is  considered  baggage,  and  does  not  extend  to 
every  article  the  guest  may  choose  to  carry  with  him ;  the  term  baggage 
does  not  embrace  merchandise,  or  other  valuables,  not  designed  for  use  or 
personal  convenience  on  the  journey.  Pettigreic  vs.  Bamvm^  11  Md.  434. 
An  innkeeper  is  not  liable  for  the  loss  of  silver  knives,  forks  and  spoons, 
carried  by  the  guest  in  his  trunk,  but  is  liable  for  personal  ornaments  or 
jewelry,  appropriate  for  a  traveller's  wardrobe.  Ibid.  A  Colt's  revolver 
and  silver  teaspoons  are  not  embraced  in  the  term  baggage,  nor  are  surgical 
instruments,  unless  the  guest  is  a  physician,  or  a  student  of  medicine. 
Giles  vs.  Fauntleroy,  13  Md.  127.  Where  a  guest  at  an  inn  paid  his  bill  at 
noon,  which  entitled  him  to  the  use  of  his  room  for  the  entire  day,  and 
then  informed  the  clerk  that  he  intended  leaving  and  requested  the  latter 
to  send  his  trunk,  in  the  afternoon  of  the  same  day,  to  a  particular  steamer, 
giving  him  the  porterage  fee.  and  the  clerk  undertook  to  do  this  and  de- 
livered the  trunk  to  a  porter  with  directions  to  carry  it  to  the  steamer  named 
by  the  guest,  it  was  held  that  the  innkeeper  was  responsible  for  the  loss 
which  resulted  from  the  fact  that,  through  the  negligence  or  mistake  of  the 
clerk  or  porter,  the  trunk  was  taken  to  the  ofl8ce  of  the  wrong  steamer  and 
there  broken  open  and  its  contents  stolen.  Ibid.  A  delivery  of  the  goods 
of  the  guest  into  the  custody  of  the  innkeeper  is  not  necessary  in  order  to 
charge  the  latter  with  them.  Although  the  guest  does  not  deliver  them  to 
the  innkeeper  or  acquaint  him  with  their  whereabouts,  still  he  is  bound  lo 
pay  for  them  if  they  are  stolen  or  carried  away,  even  by  an  unknoiyu 
person.  Burrows  vs.  TVieber,  21  Md.  820.  There  are  exceptions  to  the 
liability  of  innkeepers. — as  inevitable  accidents,  the  acts  of  public  enemies, 
and  the  acts  of  the  guest  or  of  his  servants.    This  last  exception  means 
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Innkeepers  are  answerable,  by  reason  of  the  profit  arising  either  from  the 
keeping  the  horses,  &c.  of  their  guests,  or  from  entertaining  of  the 
guests  themselves,  in  the  case  of  money  or  other  property,  from  the 
keeping  of  which  alone  no  profit  can  arise.  It  is  the  profit  which  alone 
creates  his  liability,  and  it  matters  not  out  of  whose  funds  the  expenses 
of  the  guest  are  defrayed. 

An  objection  that  the  allegation  in  the  declaration  is  of  the  loss  of  money  in 
bank  notes,  and  that  bank  notes  are  not  money,  cannot  be  sustained,  (a) 

An  innkeeper  is  only  answerable  for  money,  or  other  dead  property  lost  in 
his  inn,  where  the  party  losing  it  was  a  guest  at  the  inn  at  the  time  of 
the  loss. 

In  an  action  against  an  innkeeper  for  the  loss  of  dead  property  in  his  inn, 
it  is  necessary  to  set  out  in  the  declaration  that  the  plaintiff  was  a  guest 
at  the  inn  at  the  time  of  the  Idss. 

Where  a  charter  incorporating  a  bank  reserves  for  the  use  and  benefit  of 
the  State  certain  shares  of  the  capitcd  stock,  to  be  subscribed  for  in  such 
.manner  as  the  Legislature  may  direct,  and  also  provides  that  any 
director,  &c.  holding  any  shares  therein,  who  shall  commit  any  fraud, 
&c.  shall  be  liable  to  prosecution  by  indictment  in  the  name  of  the 
State:  it  is  a  public  law,  and  must  be  judicially  taken  notice  of  as  all 
other  public  laws,  (b) 

Appeal  from  Baltimore  County  Court.  The  plaintiffs  (now  appel- 
lees,) brought  an  action  on  the  case  against  the  defendant,  (the 
appellant,)  being  an  innkeeper,  for  the  loss  of  goods,  &c.    The  de- 


that  the  innkeeper's  liability  is  discharged  when  the  owner  takes  control  of 
his  property,  though  it  be  still  infra  hospitium^  and  its  loss  or  injury  may 
be  attributed  to  his  own  neglect.  Ibid.  When  goods  are  lost  it  is  not 
necessary  to  prove  negligence  on  the  part  of  the  innkeeper.  Ibid,  Money 
in  the  trunk  of  a  guest  at  an  inn,  to  constitute  part  of  his  baggage  for 
which  the  innkeeper  is  responsible,  should  be  of  such  amount  only  as  would 
be  convenient  to  meet  his  travelling  expenses;  and  to  determine  this  ques- 
tion, the  condition  of  the  guest,  his  mode  of  life,  habits  and  tastes,  and  the 
nature  of  his  journey  must  be  taken  into  consideration  by  the  jury.  Treiber 
vs.  Burrows.  27  Md.  130.  By  Rev.  Code,  Art.  67,  xvii,  sees.  5,  6,  an  inn- 
keeper who  shall  provide  a  safe  for  the  keeping  of  the  money,  jewelry  and 
plate  of  his  guests,  shall  be  liable  for  the  loss  of  the  same  while  thus  in  his 
charge,  unless  the  loss  occurred  through  fire,  proved  to  have  happened 
without  any  negligence  on  the  part  of  himself  or  of  his  agents.  If  such 
innkeeper  shall  notify  his  guests  of  the  above  provision  and  request  them 
to  deposit  their  money,  &c.  with  him,  then  he  shall  not  be  responsible  for  a 
loss  by  robbery  or  otherwise,  unless  the  same  occurred  from  collusion,  or 
positive  negligence,  on  the  part  of  the  innkeeper  or  his  agent.  Where  his 
watch,  guard  and  pocket-book,  containing  a  sum  of  money  not  more  than 
sufficient  for  his  travelling  expenses,  were  stolen  from  the  room  of  a  guest, 
the  innkeeper  was  held  not  released  from  liability  by  a  compliance  with  the 
provisions  of  the  above  mentioned  statute, — the  articles  referred  to,  except 
the  money,  not  being  of  the  class  embraced  in  its  provisions,  and  the  sum 
of  money  not  such  a  one  as  could  reasonably  be  included  therein.  Maltby 
vs.  Chapman,  25  Md.  310. 

(a)  Approved  in  State  vs.  CasseU,  2  H.  &  G.  410,  and  Doyle  vs.  Comers,  12 
O.  &  J.  493. 

(b)  Approved  in  Cfiarlotte  Hall  vs.  Oreenwell^  4  G.  &  J.  418. 
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claration  states,  "That  whereas,  according  to  the  law  and  customs  of 
this  State,  innkeepers,  who  keep  common  inns  to  entertain  persons 
travelling  by,  or  sojourning  at  the  places  where  such  inns  are  kept, 
by  day  and  night,  are  to  keep  and  preserve  such  guests  and  their 
money,  goods  and  chattels,  and  also  the  money,  goods  and  chattels, 
of  any  other  citizens  or  bodies  politic  of  this  State,  being  in  the 
lawful  custody  of  such  innkeepers  in  such  iuns.  And  wherea.s  the 
defendant,  on  the  27th  of  September,  1816,  and  long  before  and 
afterwards,  was  an  innkeeper,  and  held  a  common  inn  in  the  City  of 
Baltimore,  to  wit,  at  the  county  aforesaid,  to  entertain  persons 
travelling  there,  and  sojourning  in  the  said  inn,  and  one  John  Hogg, 
who  was  in  this  transaction  the  servant  of  the  plaintiffs,  then  pos- 
sessed of  a  large  sum  of  money,  to  wit,  the  sum  of  $1,000  in  bank 
notes,  the  property  of  and  belonging  to  the  plaintiffs,  and  travelling 
in  the  said  county,  and  so  sojourning  in  the  said  inn  of  the  defend- 
ant, the  same  day  and  year  aforesaid,  then  and  there  delivered  into 
the  lawful  custody  of  the  defendant  the  said  sum  of  money  in  bank 
notes,  to  wit,  $1,000,  belonging  to  the  plaintiffs  as  aforesaid,  and 
w^hich  said  sum  of  money  the  defendant  then  and  there  had  in  his 
lawful  custody  in  the  said  inn.  Yet  some  malefactor,  resorting  to  or 
harbored  in  the  said  inn,  afterwards,  to  wit,  on  the  2dth  of  Septem- 
ber, in  the  year  aforesaid,  b^'  default  and  negligence  of  the  defend- 
ant, and  by  the  default,  negligence,  or  fraud  of  his  servants,  or  some 
one  or  more  of  them,  took  and  carried  away  the  said  sum  of  f  1,000 
in  bank  notes,  then  and  there  being  in  the  said  inn,  and  in  the  law- 
ful custody  of  the  defendant,  to  wit,  at  the  county  aforesaid,  and 
other  wrongs  to  the  plaintiffs,  then  and  there  did,  against  the  laws 
and  customs  aforesaid,  to  the  damage  of  the  plaintiffs  $1,500;  and 
therefore  they  bring  suit,  &c." 

*  The  defendant  pleaded  the  general  issue;  and  on  the 
^^  facts  given  in  evidence  at  the  trial,  which  are  fully  stated  in 
the  opinion  delivered  by  this  Court,  the  defendant  prayed  the  opinion 
of  the  County  Court,  and  their  direction  to  the  jury,  that  the  plain- 
tiffs were  not  entitled  to  recover.  Which  opinion  and  direction  the 
Court,  [DOBSEY,  C.  J.  and  Wabd,  A.  J.]  refused  to  give.  The 
defendant  excepted,  and  the  verdict  and  judgment  lieing  against 
him,  he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  Martin,  and  Stephkk. 
JJ. 

Winder  and  R.  Johmon,  for  the  appellant,  contended,  that  the 
judgment  ought  to  be  reversed — 1.  Because  there  was  no  averment 
in  the  dec^laration  that  at  the  time,  the  bank  notes,  for  whose  value 
this  action  was  brought,  were  taken  out  of  the  appellant's  inn: 
Hogg,  who  the  appellees  state  to  have  been  their  servant,  was  abid- 
ing in  the  inn  as  a  guest.  2.  That  Hogg  was  not  such  a  servant  of 
the  appellees  as  entitled  them  to  maintain  this  suit.    »*{.  Because 
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the  appellees  were  not  bound  to  the  appellant  for  Hogg's  expenses 
at  the  inn,  nor  answerable  to  Hogg  for  the  same.  4.  That  where 
goods  in  the  possession  of  a  traveller  for  his  own  use  and  benefit, 
either  on  loan  or  hire,  are  deposited  by  him  with  an  innkeeper  where 
he  may  sojourn,  and  the  goods  are  stolen,  will  not  entitle  the  lender 
or  hirer  to  an  action  against  the  innkeeper  on  the  custom.  5.  That 
an  innkeeper  in  Baltimore  was  not  bound  to  be  the  depository  of 
money,  with  which  a  traveller  might  be  in  possession,  on  account  of 
another;  and  that  the  loss  of  money,  so  deposited,  would  not  give  an 
action  on  the  custom  to  the  owner  of  the  money.  6.  Because  the 
property  alleged  to  have  been  in  the  possession  of  Hogg,  and  lost  in 
the  appellant's  inn,  was  not  legally  and  sufficiently  described  in  the 
declaration,  it  being  called  a  sum  of  money  of  $1,000  in  bank  notes^ 
and  throughout  the  declaration  treated  as  money;  and  the  declara- 
tion did  not  state  of  what  bank  the  notes  wei'e  made  by,  nor  the 
number  of  them,  nor  the  amount  for  which  the  several  notes  were 
made.  7.  That  there  was  no  evidence  that  the  plaintiffs  had  a  right  to 
sue.  5  Bac.  Ab.  tit.  Pleas  &  •  Pleadings,  (B)  329, 332,  a-33,  346; 
Finkney  vs.  The  Inhabitants,  &c,  3  Saund.  379,  (note  13;)  Fon-  '**^ 
tkroy  vs.  Aylmer,  1  Ld.  Raym.  239.  An  action  against  an  innkeeper, 
is  founded  upon  the  relationship  l)etween  guest  and  host.  Calyces 
Case,  8  Coke,  32;  2  Esp.  Dig.  254,  (626,)  256,  (628;)  3  Bac.  Ab.  tit. 
Inm  4&  Innkeepers,  666.  There  is  no  averment  in  the  declaration 
that  Hogg  continued  at  the  inn,  and  was  there  abiding  when  the 
goods  were  lost.  1  Harr.  Ent  460;  Cokeys  Ent.  347;  Yeh.  162;  Cro. 
Jac.  224',  2  Chitty^s  Plead.  273;  East.  Ent.  404,  405;  3  Bac.  Ab.  tit. 
Inns  <j&  Innkeepers^  (C,)  666.  On  the  second  point  they  referred  to 
Calye^s  Case,  8  Coke,  32.  On  the  sixth  point  they  contended,  that 
the  averment  in  the  declaration,  being  that  the  servant  was  in  pos- 
session of  a  sum  of  money,  when  the  fact  was  that  it  was  not  money 
but  bank  notes,  and  there  being  no  averment  of  the  value  of  the 
notes,  the  declaration  is  fatal.  3  Saund.  380,  (tiote  13 ;)  2  Chitty^s 
Plead.  271,  274,  324.  On  the  seventh  point,  they  contended,  that  it 
should  have  been  averred  in  the  declaration  that  the  plaintiffs  were 
an  incorporated  body,  and  competent  to  sue,  &c.  and  that  the  Act 
incorporating  them,  being  a  private  Act,  should  have  been  produced 
at  the  trial. 

Williams,  for  the  appellees.  1.  The  declaration  contains  sufficient 
certainty  of  Hogg's  being  in  the  inn  at  the  time  of  the  loss  of  the 
money.  The  sojourning  commenced  on  the  27th  and  continued  to 
the  28th.  But  it  is  not  necessary  to  aver  the  sojourning  at  the  time 
of  the  loss,  and  none  of  the  forms  state  the  guest  was  abiding  in  the 
inn  at  the  time  of  the  loss.  The  relationship  between  the  guest  and 
host  must  continue,  but  it  is  not  necessary  to  aver  it  in  the  declara- 
tion. 1  Com.  I>ig.  297,  298 ;  Calye's  Case,  8  Coke,  32 ;  Oicinf/s  vs. 
Wyatt^  3  H.  dc  McH.  393 ;  1  Harr.  Ent.  460. 
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2.  3.  It  is  averred  in  the  declaration  that  Hogg  was  the  servant 
of  the  plaintiffs.  It  is  not  necessarily  to  be  inferred  that  the  ser- 
vant's expenses  are  to  be  paid  by  the  master.  The  reason  of  the 
law  is,  that  the  innkeeper  shall  have  a  profit ;  and  therefore  it  was 
of  no  consequence  who  paid  the  expenses. 

*  ^'  Whether  the  money  was  the  property  of  Hogg,  or  of 
^^      the  plaintiffs,  was  a  fact  for  the  jury. 

5.  There  was  express  proof  that  the  defendant  was  to  be  answera- 
ble if  the  goods  were  lodged  in  the  bar  of  the  inn ;  so  that  if  he  was 
not  liable  within  the  custom,  his  liability  came  within  his  own  rules. 

G.  The  notes  are  suflftciently  described  even  as  chattels,  no  matter 
if  they  are  worth  nothing.  It  was  for  the  jury  to  find  the  value. 
No  other  description  of  the  notes  could  be  given  than  has  been  done. 
Calye'8  Case,  8  Coke,  32;  Esp.  Dig,  256,  (627.) 

Buchanan,  J.  delivered  the  opinion  of  the  Court.  The  testimony, 
(substantially,)  on  which  the  appellees  rested  their  case,  as  stated  in 
the  bill  of  exceptions,  was  that  John  Hogg,  intending  to  go  to  Balti- 
more, for  the  purpose  of  purchasing  goods,  and  having  two  hundred 
and  fifty  dollars  in  notes  of  the  Havre-de-Grace  Bank,  applied  to  the 
cashier  of  that  institution  for  Baltimore  paper  in  exchange,  who  gave 
him  an  equal  amount  in  Baltimore  paper,  but  left  the  notes  of  the 
Havre-de-Grace  Bank  in  the  hands  of  Hogg,  and  directed  him  to 
pass  them  away  in  Baltimore,  for  the  benefit  of  the  bank,  or  if  that 
could  not  be  effected,  to  return  them,  which  he  agreed  to  do ;  that 
there  was  no  loan  of  the  notes  to  Hogg,  and  that  the  arrangement 
was  made  entirely  for  the  accommodation  of  the  bank.  That  Hogg 
pix)ceeded  to  Baltimore,  taking  with  him  the  two  hundred  and  fitty 
dollai^  in  notes  of  the  Havre-de-Grace  Bank,  and  put  up  as  a  guest 
at  the  house  of  the  appellant,  who  was  a  common  innkeeper  in  the 
City  of  Baltimore.  That  on  the  evening  of  the  27th  of  September, 
I8I6,  Hogg  (being  then  a  guest  at  the  house  of  the  appellant,)  in- 
tending to  go  out,  gave  his  pocket  book,  containing  the  said  two 
hundred  and  fifty  dollars,  to  Aaron  Wright,  the  barkeeper  of  the 
inn,  for  safe-keeping ;  that  on  *  the  following  morning  he  asked 
^*  Wright  for  his  pocket  book,  who  told  him  that  it  was  locked  op 
in  the  appellant's  room,  who  had  gone  to  market  with  the  keys,  and 
that  under  pretence  of  going  to  the  market,  in  search  of  the  appel- 
lant, in  order  to  procure  the  key,  Wright  absconded,  and  never  after- 
wards returned ;  that  on  the  return  of  the  appellant  from  market, 
Hogg  asked  him  for  the  pocket  book,  and  told  him  what  Wright  had 
said,  who  said  that  it  was  not  in  his  room,  and  that  what  Wright 
had  stated  was  false,  and  expressed  his  fears  in  relation  to  the  pocket 
book.  That  Hogg  had  no  intimacy  with  Wright,  and  did  not  intrnst 
the  pocket  book  with  him  on  account  of  any  personal  confidence  re- 
posed in  him,  but  exclusively  on  account  of  his  situation  in  the  inn ; 
and  that  neither  the  pocket  book,  nor  any  of  its  contents,  have  ever 
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been  received  or  recovered  back  by  Hogg,  or  the  appellees.    To 
which  there  was  no  opposing  evidence.    But  it  was  proved,  on  the 
part  of  the  appellant,  that  Hogg  was  in  the  City  of  Baltimore  on  his 
own  business,  and  was  alone  answerable,  and  bound  to  the  appellant 
for  his  expenses  at  the  inn,  and  that  he  never  considered  the  appel- 
lees as  answerable  for  them.    Whereupon  the  opinion  of  the  Court, 
and  their  direction  to  the  jury,  that  the  appellees  were  not  entitled 
to  recover,  were  prayed  by  the  counsel  lor  the  appellant,  and  the 
Court  did  right  in  refusing,  upon  that  testimony,  to  give  the  opinion 
and  direction  prayed ;  for  fjx)m  the  facts  set  out  as  furnishing  the 
cause  of  action,,  if  true,  it  is  clear  that  the  bank  notes,  which  form 
the  subject  of  the  suit,  belonged  to  the  President  and  Directors  of 
the  Havre-de-6race  Bank,  and  that  John  Hogg  was  intrusted  and 
empowered  to  dispose  of  them  for  the  benefit  of  the  bank,  and  was, 
quo  ad  kocy  the  servant  of  that  institution.    Common  innkeepers, 
without  any  particular  contract  or  agreement  for  that  purpose,  are 
answerable  for  all  losses  in  their  inns,  happening  either  by  the  acts 
or  negligence  of  themselves,  or  their  servants,  to  travellers  and 
guests  received  by  them ;  and  if  a  servant  is  robbed  of  his  master's 
money  or  goods,  the  master  may  maintain  the  action  against  the 
innkeeper,  in  whose  house  the  loss  was  sustained.    Here  it  appears 
that  the  appellant  was  a  common  innkeeper;  that  the  pocket  book, 
containing  the  bank  notes  belonging  to  the  Havre-de-Grace  Bank, 
was  given  for  the  safe-keeping  by  Hogg,  to  the  barkeeper  of  the 
inn ;  that  the  pocket  *  book  and  notes  were  so  lost,  and  never 
regained;  and  that  Hogg,  at  the  time  they  were  lost,  was  a      ^'^ 
guest  at  the  inn,  received  there  by  the  appellant.    But  it  is  said, 
that  it  does  not  appear  that  the  appellees  are  a  corporate  body,  and 
had  a  right  or  power  in  law  to  sue.    To  which  it  is  answered,  that 
the  Havre-de-Grace  Bank  is  chartered  by  an  Act  of  the  Legislature  of 
the  State,  and  that  the  charter  or  Act  of  incorporation  reserves,  for 
the  use  and  benefit  of  the  State,  five  hundred  shares  of  the  capital 
stock,  to  be  subscribed  for  in  such  manner  as  the  Legislature  may 
direct,  thus  connecting  the  institution   with  the  fiscal  concerns  of 
State ;  and  in  the  22d  section  provides,  that  any  director,  ofiQcer,  or 
other  person,  holding  any  share,  &c.  of  the  said  bank  stock,  who 
shall   commit  any  fraud  or  embezzlement,  touching  the  money  or 
property  of  the  bank,  shall  be  liable  to  prosecution,  by  indictment, 
in  the  name  of  the  State.    It  is  therefore  deemed  a  public  law, 
which  requires  not  to  be  proved  as  a  private  Act,  but  must  be  judi- 
cially taken  notice  of  as  all  other  public  laws.    There  is  nothing  in  the 
argument  attempted  to  be  drawn  from  the  evidence,  offered  on  the 
part  of  the  appellants,  that  Hogg  was,  at  the  time  of  the  robbing  or 
loss,  in  the  City  of  Baltimore  on  his  own  business,  and  was  alone 
bound  for'his  expenses  at  the  inn.    Innkeepers  are  answerable,  by 
reason  of  the  profit  arising  either  from  the  keeping  of  the  horses, 
&c.  of  their  guests,  or  from  the  entertaining  of  the  guests  themselves, 
4  6  H.  &  J. 
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in  the  ca8e  of  money  or  other  property,  from  the  keeping  of  which 
alone  no  profit  can  arise.  So,  that  if  a  guest  goes  to  an  inn,  and 
leaves  his  horse  there  with  the  host,  and  goes  away  himself  for  a 
time,  and  in  his  absence  the  horse  is  stolen,  the  host  is  chargeable, 
on  account  of  the  profit  arising  from  the  keeping  of  the  horse ;  but 
if  he  goes  away  for  several  days,  leaving  money,  or  other  dead  prop- 
erty there,  which  is  stolen  or  lost  during  his  absence,  the  host  is 
not  answerable  for  the  loss,  as  at  that  time  he  was  deriving  no  profit 
or  gain,  either  from  the  keeping  of  the  mone}'  or  goods,  or  from  the 
entertaining  of  the  guest  himself.  It  is  the  profit  then  to  the  inn- 
keeper which  alone  creates  his  liability,  and  it  matters  not  oat  of 
whose  funds  the  expenses  of  the  guest  are  defrayed,  it  is  enough 
that  he  receives  the  consideration  from  whence  his  responsibility 
arises,  the  premium  for  his  risk. 

^  •  Thus  it  is  said  in  a  case  in  Yelverton^  that  "if  A.  sends, 

*•*  his  money  by  his  friend,  who  is  robbed  in  the  inn  at  which  he 
is  a  guest,  A.  shall  have  the  action." — ^And  there  is  no  reason  whj 
it  should  not  be  so,  the  innkeeper  being  chargeable,  not  on  the  ground 
that  he  entertains  the  owner  of  the  money,  or  other  goods,  but  be- 
cause he  receives,  no  matter  by  whom  paid,  a  compensation  for  the 
the  risk.  The  judgmefit  in  this  case,  therefore,  ought  to  be  affirmed, 
if  there  was  no  other  objection  than  what  grows  out  of  the  bill  of 
exceptions.  But  after  verdict,  there  was  a  motion  in  arrest  of  judg- 
ment, and  the  reasons  assigned  are,  that  the  allegation  in  the  decla- 
ration is  of  the  loss  of  money  in  bank  notes,  and  that  bank  notes  are 
not  money,  and  that  the  declaration  is  uncertain  and  insufficient  in 
point  of  law ;  which  are  also  insisted  on  here,  as  objections  to  the 
declaration.  The  former  of  these  objections,  that  bank  notes  are  not 
money,  cannot  be  sustained ;  they  answer  all  the  purposes  of  money, 
in  the  ordinary  concerns  of  the  community;  by  common  assent  they 
are  treated  as  money  in  the  payment  of  debts,  the  purchase  of  goods 
and  lands,  and  in  the  every  day  transactions  between  man  and  man, 
and  at  this  hour  can  only  be  considered  as  such.  They  are  a  legal 
tender,  unless  specially  objected  to  at  the  time,  and  will  pass  by  will, 
under  the  general  description  of  money — as  ^'  all  my  money  in  such 
a  draw." 

But  the  other  objection  is  fatal.  It  is  a  general  rule  in  pleading 
that  the  declaration  must  show  a  title  in  the  plaintiff — a  legal  cause 
of  action.  A  title  defectively  set  out,  may  be  cured  by  verdict,  but 
the  gist,  and  everything  that  is  of  the  essence  of  the  action,  must 
be  set  forth ;  and  that  is  of  the  essence  of  the  action,  without  which, 
the  Court  could  have  no  sufficient  ground  to  give  judgment,  though 
the  fact  alleged  be  found  for  the  plaintiff,  and  may  be  moved  in  ar- 
rest of  judgment. 

An  innkeeper  is  only  answerable  for  money,  or  other  dead  property, 
lost  in  his  inn,  where  the  party  losing  it  was  a  guest  at  the  inn  at 
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the  time  of  the  loss,  the  profit  arising  from  the  entertaining  of  the 
gaest,  as  before  remarked,  being  the  foandation  of  his  liability. 

In  an  aetion  therefore  against  an  innkeeper,  for  t^e  loss  of  such 
property  in  his  inn,  it  is  necessary  to  be  set  oat  in  the  declaration, 
that  the  plaintiff  was  a  guest  at  the  inn  at  the  time  of  the  loss,  that 
being  the  essence  of  the  action,  •  without  which  the  Court  ^^ 
could  have  no  sufficient  ground  to  give  judgment.  ^^ 

In  this  case  it  is  alleged  in  the  declaration,  that  Hogg  was  a  guest 
at  the  inn  of  the  appellant  on  the  27th  of  September,  1816,  and  that 
afterwards,  on  the  28th  of  September,  the  money  was  stolen,  without 
stating  that  he  was  a  guest  there  at  the  time,  or  on  the  day  that  it 
was  taken  away,  and  thus  showing  no  cause  of  action.  For  though 
a  guest  on  the  27th,  nan  constat  that  he  was  there  on  the  28th.  For 
anything  appearing  in  the  declaration  he  might  have  gone  away.  It 
is  not  the  case  of  a  title  defectively  stated,  which  might  be  good 
after  verdict,  but  one,  in  which  no  title  or  cause  of  action  is  set  out, 
-or  foundation  laid  for  a  judgment. 

The  declaration  is  therefore  radically  defective,  and  not  cured  by 
the  verdict ;  and  the  motion  in  arrest  of  judgment  ought  to  have 
prevailed.  Judgment  reversed. 


Cbayceoft  vs.  Ceayceoft. 

JL  by  his  will,  devised  his  lands  to  his  three  sons  B.  C.  and  D.  in  joint  tenancy, 
in  fee.  B.  died  in  the  life-time  of  the  testator — Held,  that  the  devise 
did  not  lapse,  but  on  the  death  of  the  testator,  C.  and  D.  tooklhe  whole 
interest  by  survivorship;  and  not  being  a  lapsed  devise,  is  not  within 
the  provisions  of  the  Act  of  1810,  ch.  34.  (a) 

Appeal  from  a  decree  of  Prince  George's  County  Court,  sitting 
as  a  Court  of  equity.  The  appellants  filed  their  bill  againt  the  appel- 
lees, claiming  the  entire  interest  in  two  parcels  of  land  in  Prince 
Oeorge^s  County,  of  which  Bladen  Craycroft,  the  ancestor  of  both 
the  appellants  and  the  appellees,  died  seized,  and  asking  of  the 
Court  to  make  a  partition  of  these  lands  between  the  appellants. 
The  facts  set  forth  in  the  bill,  and  which  are  admitted  by  the  an- 
swers are,  that  Bladen  Craycroft,  who  was  the  father  of  the  appel- 
lants, and  grandfather  of  the  appellees,  being  seized  of  the  lands  in 
"qnestion,  by  his  will,  dated  the  16th  of  December,  1813,  devised 
them  to  the  appellants,  and  to  his  son  J.  P.  Craycroft,  the  father  of 
the  appellees,  and  brother  of  the  appellants,  in  joint  tenancy.  Alter 
the  date  of  the  will,  and  before  the  testator's  death,  J.  P.  Craycroft, 
the  father  of  the  appellees,  died  intestate,  leaving  the  appellees  his 
heirs-at-law.    And  the  question  was,  whether  they  have  any  and 

(a)  See  Glenn  vs.  Belt,  7  G.  &  J.  862. 


52  CRAYCEOFT  vs.  ORAYCROFT.— 6  H.  &  J. 

what  interest  in  the  land  so  devised  ?  The  County  Court,  [John- 
son, C.  J.  and  Key,  A.  J.]  in  the  reasons  given  for  their  decree^ 
stated  that  by  the  iburth  section  of  the  Act  of  1810,  ch.  34,  it  is  ex- 
pressly  *  enacted,  that  "  no  devise,  legacy  or  bequest,  shall 
^^  lapse  or  fail  of  taking  effect  by  reason  of  the  death  of  any 
devisee  or  legatee,  but  every  such  devise,  legacy  or  bequest,  shall 
have  the  same  effect  and  operation  in  law  to  transfer  the  right,  estate 
and  interest,  in  the  property  mentioned  iu  such  devise  or  bequest,  as 
if  such  legatee  had  survived  the  testator,"  language  more  strong, 
can  be  hardly  conceived,  that  would  more  effectually  have  secured 

the  interest  of  the  defendants, decreed,  that  the  complainants 

are  each  entitled  to  one  equal  third  part  of  the  land  devised,  and 
that  the  defendants,  the  heirs  of  the  devisee,  are.  entitled  equally  to 
the  remaining  third  part ;  but  inasmuch  as  it  doth  not  appear  to  the 
Court  whether  the  interest  of  the  parties  will  be  advanced  by  a  par- 
tition or  sale,  it  is  adjudged  that  T.  T.  S.  &c.  be  appointed  conunis- 
sioners,  &c.  From  this  decree  the  complainants  appealed  to  t&is 
Court. 

The  cause  was  argued  before  Chase,  C.  J.,  Bughanai^,  Eable,. 
Martin,  and  Dorset,  JJ. 

E.  Johmofij  for  the  appellants,  referred  to  the  Act  of  1810,  ch.  34, 
s.  4.    2  Fonbl.  306;  2  BUc.  Com.  513. 

No  counsel  appeared  for  the  appellees. 

Buchanan,  J.  delivered  the  opinion  of  the  Court.  The  will  of 
Bladen  Craycroft,  under  which  the  appellants  claim,  wa^  made  on 
the  sixteenth  day  of  December  in  the  year  1813,  and  what  intei^est 
they  took  on  the  death  of  the  testator,  in  the  lands  devised,  depends 
upon  the  construction  to  be  given  to  the  fourth  section  of  the  Act  of 
1810,  ch.  34,  which  is  in  these  words,  "no  devise,  legacy  or  bequest, 
shall  lapse  or  fail  of  taking  effect  by  re^lson  of  the  death  of  any  de- 
visee or  legatee  named  in  any  last  will  or  testament,  but  any  snch 
devise,  legacy  or  bequest,  shall  have  the  same  effect  and  operation 
in  law,  to  transfer  the  right,  estate  and  interest,  in  the  property  men- 
tioned in  such  devise  or  bequest,  as  if  such  devisee  or  legatee,  had 
survived  the  testator,"  and  means  no  more  than  what  is  clearly  ex- 
pressed, and  is  only  a  provision  for  the  case  of  a  lapsed  legacy  or 
devise,  which  certainly  is  not  this  case.  Bladen  Craycroft  devised 
the  lands  in  (controversy  to  his  three  sons,  John  P.  Craycroft,  and 
Clement  •  and  George  Craycroft,  the  appellants,  iu  joint  ten- 
^"  ancy,  in  fee,  and  John  P.  Craycroft  died  in  the  life-time  of  the 
testator.  In  law,  the  devise  was  not  therebj^  extinguished,  it  did 
not  lapse,  but  on  the  death  of  the  testator,  the  appellants  took  the 
whole  interest  by  survivorship.  It  is  not  then  within  the  provision 
of  the  Act  of  Assembly,  not  being  in  law  a  lapsed  devise  j  and  it 
would  be  straining  overmuch  to  construe  that  to  be  a  lapsed  devise. 
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which  the  law  holds  to  be  otherwise,  for  the  purpose  of  bringing  it 
within  the  Act.    The  Legislature  only  intended  to  make  provision 
lor  a  case,  which  before  was  not  provided  for  by  law,  by  giving  life 
and  effect  to  a  devise  or  bequest  which  otherwise  would  be  inopera- 
tive, and  not  to  give  to  an  operative  devise  or  bequest  an  effect  dif- 
ferent from  that  which  the  law  before  gave,  and  thus  to  change  the 
legal  course  of  the  property,  and  to  give  to  it  a  new  direction,  by 
changing  the  character  of  the  estate  created  by  the  will,  as  to  turn  an 
estate  in  joint  tenancy  into  an  estate  in  common ;  which  would  be 
the  effect  of  so  construing  the  Act  of  Assembly,  as  in  the  event  of  the 
death  of  one  of  two  joint  devisees  or  legatees  in  the  life-time  of  the 
testator,  to  destroy  the  right  of  survivorship,  and  to  give  to  the 
heirs  or  representatives  of  the  deceased  devisee  or  legatee,  one-half 
of  the  estate,  as  is  contended  for  in  this  case.    But  that  would  be  to 
strain  the  Act  rather  too  far,  in  order  to  apply  it  to  a  case  not  within 
the  mischief  intended  to  be  remedied,  not  to  preserve,  and  give  life 
.  and  effect  to  a  devise  or  bequest,  that  would  otherwise  be  extin- 
guished, but  to  divest  a  subsisting  and  operative  devise  or  bequest 
of  its  legal  character  and  effect,  which  was  not  the  object  of  the  law. 
It  was  only  intended  to  prevent  the  extinguishment  of  a  devise  or 
bequest,  by  reason  of  the  death  of  the  devisee  or  legatee  in  the  life- 
time of  the  testator,  when,  in  the  event  of  such  death,  the  devise  or 
bequest  would,  without  the  aid  of  the  Legislature,  have  lapsed,  or 
iiEiiled  to  take  effect,  and  the  deceased  have  died  intestate  in  relation 
to  the  property  therein  mentioned,  and  to  give  to  such  devise  or  be- 
qnest  the  legal  effect  and  operation  to  pass  the  property,  in  the  same 
manner  as  if  the  devisee  or  legatee  had  survived  the  testator,  in 
order  merely  to  prevent  the  intestacy  of  the  deceased.    Therefore, 
where  the  devise  or  bequest  would  not  have  lapsed  or  failed  to  take 
effect  by  reason  of  the  death  of  a  devisee  or  legatee  in  the  life-time 
of  the  testator,  *  as  in  this  case,  it  is  not  within  the  mischief      ^^ 
intended,  or  required  to  be  remedied,  and  the  Act  of  Assem-      ^  ■ 
biy  does  not  apply,  but  such  devise  or  bequest  is  left  to  its  own  ope- 
ration in  law.    But  suppose  that  in  this  case,  without  the  aid  of  the 
Act  of  Assembly,  the  devise  would  have  lapsed  or  failed  to  take 
effect,  in  consequence  of  the  death  of  John  P.  Graycroft  in  the  life- 
time of  the  testator,  what  would  be  the  effect  of  the  Act  f    Why, 
not  to  alter  the  nature  of  the  estate,  and  turn  it  into  a  tenancy  in 
common,  as  between  the  appellants  and  the  heirs-at-law  of  John  P. 
Graycroft,  but  to  resuscitate  the  devise,  and  give  to  it  the  effect  and 
operation  to  pass  the  estate  in  the  same  manner  as  if  he  had  sur- 
vived the  testator;  and  if  he  had  survived  the  testator,  but  died 
afterwards,  leaving  the  appellants  his  survivors,  they  would  have 
taken  the  whole  by  survivorship ;  therefore  the  operation  of  the  Act 
being  to  pass  the  estate,  as  if  he  had  survived  the  testator,  the  right 
of  survivorship  would  not  be  taken  away  from  the  appellants,  but  the 
property  would  pass  to  them  just  as  if  he  had  died  after  the  death  of 
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the  testator.  In  any  view,  then,  that  we  are  able  to  take  of  the  sub- 
ject, the  entire  interest  in  the  estate,  devised  by  Bladen  Craycrolt;  to- 
John  P.  Oraycroft  and  the  appellants,  survived  to  the  appellants,  to 
the  exclusion  of  the  heirs-at-law  of  John  P.  Craycroft. 

Decree  reversed. 

And  decreed,  that  the  County  Court  of  Prince  George's  County 
proceed  on  the  bill  of  complaint  in  the  proceedings  mentioned,  and 
cause  partition  of  the  lands,  in  the  bill  mentioned,  to  be  made  be- 
tween C.  and  G.  Craycroft,  the  appellants,  according  to  the  prayer  of 
their  bill. 


The  Baltimore  and  Havbe-de-Geace  Turnpike  Company 

vs.  Barnes. 

Under  an  Act  of  the  Legislature  incorporating  a  company,  shares  were  to 
be  subscribed  for  to  be  paid  in  five  instalments;  four  of  the  instalments 
had  become  due  more  than  three  years  before  the  suit  was  brought 
against  the  defendant,  who  was  a  subscriber,  and  who  pleaded  the 
Statute  of  Limitations.  The  last  instalment  of  $20  was  not  barred. 
Held^  that  although  the  last  instalment  of  $20  was  not  barred  by  the 
Statute  of  Limitations,  yet  as  the  County  Court  had  not  jurisdiction  of 
that  sum,  timt  Court  did  not  err  in  their  direction  to  the  jury,  that  the 
plaintiffs  were  barred  of  their  right  of  action  by  the  defendant's  plea 
of  the  Act  of  Limitations,  (a) 

Appeal  from  Harford  County  Court.  The  appellants  brought  an 
action  of  a^ssumpsit  against  the  appellee,  on  the  25th  of  January, 
^^  1819.  The  defendant  below  pleaded,  1.  Non  *  (issumpsiL  2.. 
^^  Non  assumpsit  infra  tres  annos  ;  and  3.  Actio  non  aocrevit  infra 
Jres  annos.  General  replications  and  issues  joined.  At  the  trial  the 
plaintiffs  offered  in  evidence  an  Act  of  the  General  Assembly  passed 
at  December  Session,  1813,  ch.  167,  entitled,  "An  Act  to  incorporate 
a  company  to  make  a  turnpike  road  from  the  City  of  Baltimore  to 
Havre-de-Grace,''  which,  amongst  other  things,  authorized  a  sub- 


la)  Approved  in  Morrison  vs.  Savage^  56  Md.  144;  Taggart  vs.  R.  R.  Co.  24 
Md.  597,  and  Olenn  vs.  Williams^  Court  of  Appeals,  October  Term,  1882.  In 
the  last  named  case  the  Court  said  that  there  is  no  fixed  obligation  on  the 
part  of  a  subscriber  to  stock  to  pay,  and  no  right  of  action  against  him  until 
an  assessment  and  call  be  made,  either  by  the  president  and  directors  or  by 
an  order  of  a  Court  of  competent  jurisdiction.  It  is  for  the  amount  of  the 
assessment  made  that  the  right  of  action  accrues,  and  not  for  the  whole 
balance  of  the  unpaid  subscription,  unless  the  whole  amount  be  called  for: 
and  it  is  only  from  the  time  of  making  the  assessment  and  call  that  the 
Statute  of  Limitations  runs  in  favor  of  the  defendant.  The  case  in  the 
text  is  cited  in  Berry  vs.  Harper,  4  G.  &  J.  470,  and  Johiison  vs.  Evans,  8 
Gill,  161,  in  an  examination  of  questions  as  to  the  jurisdiction  of  the  Court 
and  the  issuing  of  a  writ  of  procedendo. 
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scription  for  800  shares  of  stock  at  $26  per  share,  to  be  paid  /or  by 
infitsJmeiits  of  $6,  on  two  months  notice.    They  also  offered  in  evi- 
dence a  certain  paper-writing,  purporting  to  be  a  subscription  list  of 
stock,  taken  and  subscribed  for  on  the  7th  of  March,  1814,  pursuant 
to  the  said  Act  of  Assembly  for  making  the  said  turnpike  road,  at 
Bnshtown,  in  Harford  County,  by  the  commissioners  appointed  for 
that  purpose.    And  proved  that  the  signature  to  the  said  paper- 
writing,  ^'Hosier  Barnes,"  and  the  words  ^^four  shares,"  written 
thereto,  were  in  the  proper  hand-writing  of  the  defendant.    They 
farther  offered  in  evidence,  that  the  several  requisitions  of  the  in- 
stalments of  capital  stock  of  the  said  company,  set  forth  and  stated 
in  the  declaration,  viz.  on  the  26th  of  September,  1814, 1st  of  June, 
1815,  4th  September,  1816,  20th  December,  1816,  and  on  the  10th  of 
March,  1816,  were  made  in  the  manner  and  fonn  prescribed  by  the 
said  Act  of  incorporation ;  and  that  the  president  and  managers  of 
the  said  company  gave  two  months  public  notice  of  the  payment  so 
required.    The  plaintiffs  then  prayed  the  opinion  and  direction  of 
the  Court  to  the  jury,  that  if  the  jury  should  believe  that  the  time 
appointed  for  the  payment  of  the  last  instalment  on  the  said  stock, 
so  subscribed  for,  and  required  to  be  paid,  as  is  set  forth  in  the 
declaration,  was  within  three  years  next  before  the  impetration  of 
the  original  writ  of  the  plaintiffs,  that  they  are  not  barred  by  the 
defendant's  pleas  of  the  Statute  of  Limitations,  or  by  any  of  them, 
in  their  right  of  action,  as  to  any  portion  of  their  said  claim,  but  are 
entitled  to  recover  for  the  whole  subscription  then  due.    The  Court, 
[Hanson  and  Wabd,  A.  J.]  refused  to  give  this  direction  to  the  jury ; 
but  were  of  opinion,  and  so  directed  the  jury,  that  under  the  evi- 
dence before  them  the  plaintiflfe  were  barred  in  their  right  of  action 
by  the  defendant's  second  and  third  pleas  to  the  declaration.    The 
plaintiffs  excepted;  and  the  verdict  and  judgment  being  for  the 
defendant,  they  appealed  to  this  Court. 

•  The  cause  was  argued  before  Buchanan,  Mabtin,  and      - 
Stephen,  JJ.  ^^ 

Winder^  for  the  appellants.  This  is  an  action  of  assumpsit  to 
enforce  the  payment  of  money  subscribed  to  the  company,  under 
the  fifth  section  of  the  Act  of  1813,  ch.  167.  The  defendant  sub- 
scribed for  four  shares  at  $26  per  share,  to  be  called  for  in  four  instal- 
ments at  $6  each.  The  last  call  was  made  on  the  10th  of  January, 
1816,  payable  the  10th  March,  1816,  and  the  writ  issued  on  the  25th 
of  January,  1819,  within  three  years  before  the  time  for  payment  of 
the  last  instalment,  but  not  within  three  years  as  to  the  other  instal- 
ments; and  the  Act  of  Limitations  has  been  pleaded.  The  only 
question  is,  whether  the  plea  of  limitations  applies  to  the  case  f  By 
the  8th  sect,  of  the  Act  of  1813,  ch.  167,  the  Act  of  1812,  ch.  78,  is 
referred  to  as  giving  the  right  to  enforce  payment,  if  the  party  sub- 
scribing refuses  to  pay.    The  defendant  became  answerable  to  pay 
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the  whole  on  failing  to  pay  each  instalmeut  at  the  time  of  the  last 
call,  otherwise  there  would  be  a  multiplicity  of  suits.  The  right  of 
action  only  accraed  on  the  last  instalment.  The  plea  must  be  true 
in  toto,  or  not  at  all.  In  point  of  fact  the  defendant  has  not  made 
out  his  pleas,  because  the  limitation  cannot  bar  the  whole,  as  the 
last  call  is  not  barred.  Here  he  has  pleaded  general  pleas  of  tmi 
assumpsit  infra  ires  ann4>s,  and  aetio  non  accrevit  infra  ires  annos.  The 
opinion  of  the  Court  is  erroneous,  because  they  say  the  plaintiffs  are 
not  entitled  to  recover  any  thing. 

Magrud^'  and  JR.  Johnson^  for  the  appellee.  An  engagement  to 
pay  by  instalments,  entitles  the  party  to  sue,  on  each  being  due, 
in  assumpsit,  but  not  in  debt.  Rudder  vs.  Frice^  1  B.  Blk.  547; 
Cooke  vs.  Wharwood,  •  3  Saund.  337;  Ghray  vs.  Pindar,  2 
**"  Bos.  &  Pull.  427 ;  Chitty  on  Bills,  414,  and  note.  The  plaiu- 
tifis,  therefore,  could  have  sued  for  each  instalmeut  a«  they  re- 
spectively became  due.  The  only  doubt  is,  whether  on  the  first 
instalmeut  becoming  due  the  plaintiffs  might  sue  for  the  whole  f 
Four  of  the  instalments  were  of  more  than  three  years  standing 
when  the  action  was  brought.  Where  a  party  agrees  to  pay  a  sum 
of  money  in  portions,  as  it  may  be  called  for,  when  called  for,  the 
right  of  action  accrues.  Whether  the  opinion  of  the  Court  below  is 
wrong  in  part,  is  of  no  consequence,  because  if  a  verdict  had  been 
given  for  the  ko  on  each  share  of  the  last  instalment,  they  could  not 
sustain  the  action,  the  amount  not  being  within  the  jurisdiction  of 
the  Court.  If  the  case  is  reversed,  will  it  be  sent  back  when  it  is 
seen  the  plaintiffs  cannot  succeed!  The  spirit  of  the  Act  of  1790, 
ch.  42,  does  not  embrace  a  case  like  this. 

Martin,  J.  delivered  the  opinion  of  the  Court.  This  was  an 
action  brought  to  recover  the  price  of  four  shares  in  The  Baltimore 
&  Havre-de-Grace  Turnpike  Company,  amounting  to  $100 ;  this  sum 
was  to  be  paid  in  five  instalments  of  $20  each,  four  of  those  instal- 
ments were  due  before  the  1st  of  January,  1816,  the  last  on  the  10th 
of  March  in  the  same  year.  The  defendant  relied  on  the  Statute  of 
Limitations,  and  the  Court  instructed  the  jury,  that  from  the  e\i- 
dence,  the  plaintiffs  were  barred  of  their  right  of  action,  by  the  pleas 
of  the  defendant. 

The  plaintiffs  had  a  right  to  demand  from  the  defendant,  the 
amount  of  each  instalment  when  it  became  due,  and  limitation  at- 
tached at  that  time ;  they  were  then  barred  by  the  pleas  of  the  de- 
fendant, as  to  the  four  first  instalments,  because  more  than  three 
years  had  elapsed  from  the  time  they  were  demandable  to  the  institu- 
tion of  the  suit.  The  last  instalment  of  $20  became  due  on  the  10th 
of  March,  1816,  and  the  suit  was  commenced  on  the  25th  of  January, 
1819,  this  being  within  three  years  before  the  suit,  limitation  did  not 
bar  it.  Had  the  plaintiffs  then  a  legal  right  of  action  to  maintain 
this  suit  for  the  sum  of  $20  f    If  they  had  a  right  of  action,  they 
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were  entitled  to  the  judgment  of  the  Court,  and  to  the  fruits  of  that 
jod^ent. 

By  the  Act  of  1809,  ch.  74,  it  is  declared,  "that  in  all  *  cases  - 

where  the  real  debt  or  damages  shall  not  exceed  the  sum  of  "•'• 
950,  it  shall  and  may  be  lawful  for  one  justice  of  the  peace,  to  try, 
hear,  and  determine,  the  matter  in  controversy  between  the  par- 
ties;" and  by  the  6th  section  of  the  same  law,  "that  the  Judges  of 
the  several  County  Courts  within  this  State,  shall  not  hold  plea  in 
the  said  Courts  of  any  debt  or  damage,  in  cases  within  the  jurisdic- 
tion given  to  justices  of  the  pea<5e  by  this  Act,  which  shall  not  ex- 
ceed $oQ."  The  Court  then  having  no  jurisdiction,  unless  the  sum 
recovered  amounted  to  above  $50,  a  judgment  could  not  have  been 
rendered  on  a  verdict  for  f  20,  and  the  plaintifls  would  have  been 
nonsuited. 

It  was  contended,  that  although  a  judgment  could  not  have  been 
rendered  on  a  verdict  for  $20,  the  Court  were  wrong  in  directing  the 
jury  to  find  for  the  defendant,  and  for  this  error  the  judgment  ought 
to  be  reversed,  and  the  case  sent  back  for  a  second  trial. 

By  the  Act  of  1790,  ch.  42,  the  Court  are  directed,  where  the  judg- 
ment, on  a  bill  of  exceptions  taken  by  the  plaintiff,  is  reversed,  to 
send  the  case  back  with  a  procedendo.  This  is  evidently  intended 
for  the  benefit  of  the  plaintiff.  But  why  reverse  a  judgment,  and 
direct  a  procedendo  in  a  case,  where  the  plaintiffs,  by  their  own  show- 
ing, never  can  be  benefited  I  where  they  never  can  obtain  the  judg- 
ment of  the  Court,  but  must  suffer  a  nonsuit.  Such  a  course  of  pro- 
ceedings would  be  idle  and  nugatory,  and  cannot  be  sanctioned  by 
this  Court.  Judgment  affirmed. 
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A  bill  of  sale  of  personal  property  executed  and  acknowledged,  but  not 
recorded,  is  void  as  to  creditors,  if  made  to  their  injury;  bi)t  is  binding 
on  the  donor,  her  executors,  administrators  and  assigns,  and  all  claim- 
ing under'  her  or  them,  both  at  common  law,  and  under  the  Act  of 
Assembly  of  1729,  ch.  8,  s.  6.  (a) 

(a)  Approved  in,  Schuman 'v%.  Peddicord^  50  Md.  562;  CusJuva  yb,  Cushwa^ 
5  Md.  54;  AUein  vs.  fiTiorp,  7  G.  &  J,  108;  Clagett  vs.  Salmon,  5  G.  &  J.  463, 
and  in  Hudson  vs.  Warner^  2  H.  &  G.  427.  In  Schuman  vs.  Peddicord,  it 
was  held  that  an  assignment  for  the  common  benefit  of  their  creditors, 
made  by  a  husband  and  wife  'and  which  did  not  embrace  their  entire  prop- 
erty, though  void  under  the  Statute  of  13  Eliz.,  is  nevertheless  binding  on 
the  grantors.  In  Clagett  vs.  Salmon,  it  was  held  that  a  mortgage  of  personal 
property,  of  which  the  mortgagor  retains  possession,  is  void,  as  to  creditors, 
unless  acknowledged  and  recorded  as  prescribed  by  the  Act  of  1729,  c.  8; 
but  although  not  recorded  in  time  or  not  recorded  at  all,  it  is  still  legally 
effectual  against  the  mortgagor  and  all  claiming  under  him. 
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The  executor  of  the  donor  has  no  right  to  the  goods  and  chattels  mentioned 
in  the  bill  of  sale.  He  is  estopped  to  allege  that  the  deed  is  in  fraud  of 
creditors;  and  the  property  is  not  assets  in  his  hands,  and  as  executor 
he  is  not  accountAble  for  it. 

If  the  bill  of  sale  is  fraudulent  to  creditors,  the  donee  is  chargeable  to  them 
to  the  full  extent  of  the  property  transferred,  as  executor  de  son  tort  of 
the  donor. 

There  may  be  a  rightful  executor,  and  an  executor  de  aon  tort  of  the  same 
person,  and  at  the  same  time. 

APPEAii  from  Harford  County  Court.    An  action  of  replevin  was 
brought  by  the  appellee  against  the  appellant,  and  the  following  ease 
was  stated  for  the  opinion  of  the  Court.    The  property  replevied 
was  part  of  the  property  contained  in  a  bill  of  sale  from  E.  Smith- 
son  to  the  plaintiff,  (now  appellee,)  dated  the  12th  day  of  March, 
1817,  executed  by  her,  she  being  then  the  owner  of  said  property, 
^         and  acknowledged  on  the  same  day  before  a  justice  of  *  the 
"'^      peace,  but  not  recorded  as  the  Act  of  AssemUy  directs;  it 
was  made  for  the  consideration  of  love  and  affection  to  the  plaintiff, 
he  being  her  nephew,  and  not  with  an  intention  of  defrauding  her 
creditors.    All  the  property  remained  in  the  hands  of  the  vendor, 
from  the  date  of  the  bill  of  sale  till  her  decease,  except  a  negro  man 
named  Jim,  who  was  delivered  by  her  to  the  plaintiff  at  the  time 
the  bill  of  sale  was  executed  in  the  name  of  the  whole,  and  remained 
in  the  plaintiff's  possession  from  that  time.    Thomas  Ayres  obtained 
a  judgment  against  E.   Smithson,  at  August  Term  of   Harford 
County  Court,  1817,  for  the  sum  of  ¥1,782;  which  action  was  on  the 
trial  docket  at  the  preceding  March  Term,  the  month  and  year  when 
the  bill  of  sale  was  executed,  and  which  action  was  called  up  for 
trial  on  the  day  before  or  after  the  date  of  the  bill  ot  sale,  and  then 
continued.    The  said  judgment  was  rendered  against  E.  Smithson, 
as  the  executrix  of  her  former  husband,  upon  whose  estate  she  had 
taken  out  letters  testamentary,  and  she  gave  bond,  with  the  plain- 
tiff and  defendant  in  this  cause  as  her  sureties,  for  the  payment  of 
all  debts  and  legacies  due  from  the  estate  of  her  husband.     The 
defendant  in  this  cause  paid  $400  of  the  judgment  of  Ayres  for  E. 
Smithson,  on  the  20th  of  March,  1818,  and  is  now  a  creditor  of  her 
estate  to  that  amount,  she  having  died  on  the  20th  of  June,  1818. 
By  her  last  will  and  testament,  dated  on  the  19th  of  June,  1818, 
amongst  other  things,  she  bequeathed  as  follows,  viz.    "I  give  and 
bequeath  unto  my  niece,  Elizabeth  Dorsey,  all  and  singular  the  per- 
sonal estate  or  proi>erty  of  every  kind  and  description  which  I  shall 
be  possessed  or  own  at  my  death,  excepting  all  the  right  1  now  or 
then  may  have  in  negro  slaves,  to  her  the  said  Elizabeth  Dorsey, 
her  heirs  and  assigns,  for  ever,''  &c.  and  appointed,  the  defendant 
her  executor.    Elizabeth  Dorsey,  the  devisee  and  legatee  in  said 
will,  is  the  wife  of  the  defendant,  the  executor.    The  defendant 
took  out  letters  testamentary  on  the  30th  of  July,  1818,  and  took 
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possession  of  the  property  replevied  in  this  suit,  and  has  assets  in 
hand  sufficient  to  pay  the  debts  due  from  her  estate,  exclusive  of 
the  property  contained  in  the  bill  of  sale.  There  was  no  agreement 
between  E.  Smithson,  and  the  plaintiff,  that  the  bill  of  sale  should 
be  inoperative  at  any  time  after  it  was  executed,  or  that  she  should 
hold  the  property  in  her  own  right.  The  County  *  Court  ^^ 
gave  judgment  pro  forma  for  the  plaintiff,  and  the  defend-  ^^ 
ant  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  Eable,  Mabtin,  Dob- 
set,  and  Stephen,  J  J. 

R,  Johnson^  for  the  appellant,  contended,  that  the  judgment  ought 
to  be  reversed — 1.  Because  notwithstanding  there  were  assets  suffi- 
cient to  pay  the  debts  of  E.  Smithson,  yet  ai  the  time  the  suit  was 
brought,  the  appellant,  as  her  executor,  had  a  right  to  the  posses- 
sion of  the  property  in  controversy,  until  he  ascertained  whether 
there  was  a  sufficiency  of  assets.  2.  Because  he  was  a  creditor,  and 
as  against  him  the  bill  of  sale  was  absolutely  void,  and  he  had  a 
right  as  creditor  to  look  to  this  property  as  the  means  of-  satisfying 
his  debt,  though  there  was  other  property  sufficient.  1729,  ch.  S,  s» 
5;  Smith  vs.  Williamsofij  1  H.  dt  J,  147. 

Murray^  for  the  appellee,  cited  3  Bac.  Ah.  tit  Fraud^  (C)  314,  and 
the  Act  of  1729,  ch.  8,  s.  6. 

Eaule,  J.  delivered  the  opinion  of  the  Court.  The  bill  of  sale,. 
which  gave  rise  to  the  dispute  between  the  parties  in  this  cause, 
was  executed  and  acknowledged  before  a  justice  of  the  peace,  but 
was  not  recorded  as  the  Act  of  Assembly  directs. 

It  is  void  as  to  creditors,  if  made  to  their  injury,  but  it  is  binding 
on  the  donor,  her  executors,  administrators  and  assigns,  and  all 
claiming  under  her  or  them,  both  at  common  law,  and  under  the  Act 
of  Assembly  of  1729,  ch.  8,  s.  6.  Being  an  obligatory  instrument  on 
the  donor,  and  those  claiming  under  her,  the  appellant,  as  her  execu- 
tor, has  no  right  to  the  goods  and  chattels  mentioned  therein,  nor 
is  there  any  legal  excuse  for  his  possessing  himself  of  them  even 
for  a  time.  He  is  estopped  to  allege  that  the  deed  is  in  fraud  of  the 
creditors,  and  there  being  no  other  ground  on  which  he  can  contend 
for  the  property  with  the  donee,  William  Smithson,  the  same  is  not 
assets  in  his  hands,  and  he,  as  executor,  is  not  accountable  for  it. 
The  responsibility  of  an  executor  must  depend  on  the  means  the 
law  places  in  his  power,  to  iK)ssess  himself  of  the  property  he  is  to 
hold  in  auter  droit,  and  where  he  is  not  armed  with  authority  to  take 
possession  of  any  specified  chattel,  he  is  not  answerable  for  it.  The 
goods  and  chattels  in  dispute  *  not  being  assets  belonging  to 
the  personal  estate  of  Eleanor  Smithson,  it  necessarily  fol-  ""* 
lows,  that  the  appellant,  as  her  executor,  is  without  a  legal  excuse 
for  attempting  to  possess  himself  of  them,  even  for  a  limited  time. 
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He  could  only  do  so  for  the  purpose  of  administration,  and  they 
were  clearly  not  objects  to  be  administered  on  by  him.    If  the  bill 
of  sale  under  consideration  is  fraudulent  to  creditors,  William  Smith- 
son,  the  appellee,  is  chargeable  to  them,  to  the  full  extent  of  the 
articles  transferred,  as  executor  de  son  tort  of  Eleanor  SmitbsoD. 
Any  or  all  of  her  creditors  may  sue  him,  as  executor,  in  his  own 
wrong,  and  secure  their  debts  by  executions  on  the  property.    And 
no  reason  appears  to  the  Court,  why  the  appellant  himself,  if  he  is 
a  prejudiced  creditor,  may  not  sue  in  this  character,  and  recover  his 
debt  of  Smithson,  the  appellee.    His  being  the  rightful  executor 
will  not  obstruct  his  action,  for  there  are  many  instances,  and  if 
fraud  exists  in  this,  it  is  one  of  them,  where  there  may  be  a  rightful 
executor,  and  an  executor  de  son  tort,  of  the  same  person,  at  the 
same  time.    See  3  Bac.  Ab,  tit  Executors  &  Administrators^  (B)  22. 
The  api)ellant  also  claims  the  right  to  possess  himself  of  the  prop- 
erty mentioned  in  the  bill  of  sale,  because  he  is  a  creditor  of  his 
testatrix,  the  deceased  Mrs.  Smithson.    This  is  not  allowable  to  him 
more  than  to  any  other  creditor.    It  is  not  for  a  creditor  to  carve 
for  himself  and  seize  on  his  debtor's  property  wherever  it  is  to  be 
found,  but  he  must  resort  for  redress,  when  his  right  is  withheld 
from  him,  to  his  action  at  law.    Neither  can  the  appellant  defend 
his  possession  of  the  disputed  property  as  a  creditor,  against  this 
replevin,  on  the  score  of  fraud  in  the  donor.    But  if  it  were  con- 
ceded to  him  to  be  a  legal  defence,  yet  it  would  not  avail  in  this 
cause.    For  it  is  distinctly  admitted,  in  the  case  stated,  that  the 
donor  executed  the  bill  of  sale  upon  a  lawful  consideration,  and 
without  an  intention  to  defraud  her  creditors,  and  that  at  her  death, 
she  left  estate  sufficient  to  pay  all  her  debts,  exclusive  of  the  prop- 
erty transferred  by  that  instrument. 

In  every  view  we  have  taken  of  the  decision  of  the  Court  below, 
we  approve  of  it,  and  therefore  we  affirm  their  judgment. 

Judgment  affirmed. 


65  *  Cabnan  et  al.  vs.  Tuenke. 

A.  obtained  a  decree  against  the  executors  of  B.  for  a  sum  of  money.  He 
afterwards  filed  a  bill  against  the  devisees  and  executors  of  B.  in  order 
to  have  a  sale  of  the  real  estate  of  B.  to  pay  the  said  debt,  upon  the  prin- 
ciple that  the  personal  estate  was  insufficient;  and  he  wholly  relies  for 
evidence  of  his  debt  on  the  decree.  Held^  that  it  appearing  by  the 
account  upon  which  that  decree  was  founded,  which  was  for  rents 
received  by  B.  and  his  executors  of  the  estate  of  A.  that  at  the  time  of 
the  death  of  B.  he  was  a  creditor  of  the  estate  of  A.  and  that  the  sum  of 
money  decreed  against  the  executors  of  B.  had  been  received  by  them 
for  rents,  the  real  estate  in  possession  of  the  devisees  of  B.  is  in  no  way 
responsible  for  it.  (a) 

(a)  To  authorize  a  decree  for  the  sale  of  lands  to  pay  debts  under  the  Act 
of  1785,  c.  72,  there  must  be  an  indebtedness  existing  in  the  life-time  of  the 
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In  the  event  of  the  exhaustion  of  the  personal  assets  of  a  deceased  in  the 
payment  of  debts,  the  real  estate  is  answerable  to  the  creditors  for  the 
deficiency;  but  the  claimants  must  prove  themselves  creditors  of  the 
deceased  ancestor. 

How  far  a  judgment  or  decree  against  executors  may  be  used  in  evidence 
against  the  devisees  of  .the  testator?    Qiiere. 

Appeal  from  a  decree  of  the  Court  of  Chancery.  The  cause  was 
argued  before  Buchanan,  Earle,  and  Dorset,  JJ.  by  Cosden,  for 
the  appellants,  and  Magruder^  for  the  appellee. 

The  opinion  of  the  Court  (in  which  the  facts  are  sufficiently  stated) 
was  delivered  by 

Eable,  J.  The  object  of  the  bill  filed  in  this  case  is,  to  sell  a  cer- 
tain portion  of  the  real  estate  of  Doctor  Sluyter  Bonchell,  deceased, 
to  pay  a  debt  alleged  to  have  been  due  from  him  at  the  time  of  his 
death,  to  the  complainant,  (the  appellee,)  upon  the  principle,  that  his 
personal  estate  is  insufficient  to  pay  his  debts.  The  bill  is  against 
John  Bouchell  and  Peter  Bouchell,  to  whom  the  testator  devised  his 
tract  of  land  in  Cecil  County  c^led  Providence,  against  Edward 
Foard,  to  whom  it  is  alleged  they  conveyed  the  said  tract  without 
consideration,  and  against  John  Carnan  the  surviving  executor  of 
Doctor  Sluyter  Bouchell.  The  sum  due  from  the  estate  of  the  de- 
ceased to  the  complainant,  is  stated  to  be  £1,626  16  5,  which  was 
ascertained  by  a  decree  of  this  Court  at  June  Term,  1810,  in  a  suit 
of  the  complainant  against  John  Carnan  and  Sluyter  Bouchell,  exe- 
cutors of  Doctor  S.  Bouchell.  That  decree,  with  all  the  proceeilings 
connected  therewith,  is  made  an  exhibit  in  the  said  bill,  and  on  it 
the  eomplainaut  wholly  relies  for  evidence  of  his  debt  due  from 
Doctor  S.  BouchelPs  estate.  One  of  the  defendants,  John  Bouchell, 
became  lunatic,  and  answering  the  said  bill  by  his  guardian,  George 
Palmer,  professed  entire  ignorance  of  the  complainant's  demands, 
and  put  him  on  the  establishment  of  them  by  proof.  The  bill  was 
taken  jpro  confesso  against  the  other  defendants,  and  the  late  Chan- 
cellor decreed  a  sale  of  the  said  tract  called  Providence,  appointing 
a  trustee  to  make  the  said  sale. 

From  this  decree  of  the  Chancellor  the  defendants  appealed,  and 
it  has  become  the  duty  of  this  Court  to  review  it  and  express  an 
opinion  on  the  points  it  presents. 

We  have  with  great  care  examined  the  record,  and  particularly 
that  part  of  it  which  contains  the  decree  of  this  Court,  and  the  pro- 
ceedings connected  with  the  decree,  as  it  is  exhibited  by  the  com- 
plainant, and  made  the  foundation  of  his  claim  of  right,  to  sell  a 


deceased:  the  debt  need  not  be  x)ayable  in  his  life-time,  but  must  be  shown 
to  be  existing.  Carey  tb.  Dennis,  18  Md.  1.  As  to  the  sale  of  a  decedent's 
real  estate  for  payment  of  debts,  see  Rev.  Code,  Art.  66,  sec.  1;  /Wd,  Art. 
65,  8ec.  5;  CHbson  vs.  McComiick^  10  G.  &  J.  65. 
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^^  part  of  the  real  estate  *  of  Doctor  Sluyter  Bouchell,  deceased. 
^^  Upon  inspecting  it  narrowly,  we  find,  that  at  June  Term,  1810, 
this  Court  decreed  £1,626  16  5  to  be  paid  by  the  executors  of  Doctor 
Slu^'ter  Bouchell,  to  the  complainant,  John  Turner,  and  state  that 
the  said  sum  had  been  ascertained  agreeably  to  the  account  to  the 
decree  annexed.  This  is  an  account  between  Doctor  S.  Bouchell  and 
the  estate  of  John  Yansant,  the  father  of  Bachel  Turner,  the  wife 
of  the  complainant,  and  consists  chiefly  of  items  of  charge  against 
Doctor  Sluyter  Bouchell,  for  rents  received  on  certain  leasehold  es- 
tates, the  full  and  peaceable  possession  of  which  was  then  decreed 
to  be  delivered  up  by  the  executors  to  the  complainant.  The  account 
of  receipts  commences  with  the  first  day  of  July,  1775,  and  is  carried 
regularly  down,  including  the  rents  of  every  year,  until  the  first  of 
January,  1810,  with  the  exception  of  the  interval  of  time  between 
the  4th  of  July,  1776,  and  the  1st  of  January,  1781.  It  is  admitted 
in  the  proceedings  that  Doctor  S.  Bouchell  died  early  in  the  year 
1797,  at  which  period  the  bill  of  revivor  was  filed  against  his  execu- 
tor, and  on  the  first  day  of  that  year  the  account  makes  him  a 
creditor  of  John  Yansant's  estate,  to  the  amount  of  £208  1  3^. 
After  his  death  his  executors  went  on  to  receive  the  rents  accruing 
on  the  leasehold  estates,  then  in  litigation ;  and  between  1797  and 
1810,  actually  got  into  their  hands  rents,  with  interest  charged  them, 
to  the  amount  of  £1,834  17  8^,  from  which  deduct  the  £208  1  3^ 
due  to  Doctor  S.  Bouchell  at  his  death,  and  it  leaves  £1,626  16  5,  the 
sum  decreed  to  be  paid  by  the  executors  as  aforesaid. 

The  account  thus  examined.  Is  an  exposition  of  the  true  meaning 
of  the  decree  of  this  Court,  and  with  the  Court's  understanding  of 
it,  we  cannot  permit  ourselves  to  doubt  of  the  impropriety  of  the 
Chancellor's  decree.  It  is  bottomed  on  the  conviction,  that  there 
was  a  large  debt  due  from  the  late  Doctor  S.  Bouchell  at  his  death, 
to  the  complainant,  and  that  there  was  a  deficiency  of  personal 
assets  to  pay  it,  whereas  in  truth,  according  to  the  complainant's  own 
showing,  there  was  no  such  debt.  The  complainant  has  a  just  claim 
against  the  executiors  of  Doctor  S.  Bouchell,  grounded  on  their  re- 
ceipts of  rents  of  certain  leasehold  estates,  a  long  time  a  subject  of 
litigation  between  them  in  the  Court  of  Chancery,  and  in  this  Court, 
but  the  real  estate  in  the  possession  of  the  devisees  of  Doctor  S. 
*  Bouchell  is  in  no  way  responsible  for  it.  In  the  event  of  the 
"  ■  exhaustion  of  the  personal  assets,  in  the  payment  of  debts, 
the  real  estate  is  answerable  to  the  creditors  for  the  deficiency,  but 
the  claimants  must  prove  themselves  creditors  of  the  deceased  an- 
cestor. The  sum  due  from  these  executors,  became  a  debt  long  ailier 
the  decease  of  Doctor  S.  Bouchell,  and  evidently  arose  from  a 
tedious  and  protracted  law  suit,  to  which  the  devisees  were  not 
parties,  and  in  which  they  had  no  participation,  and  for  the  con- 
sequences of  which  we  have  no  hesitancy  in  saying  they  are  in  no 
nuanner  liable. 


r 
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A  view  too  of  the  accoant  settled  by  John  Carnan,  surviving  ex- 
ecntor  of  Doctor  S.  Bouchell,  in  the  spring  1810,  insisted  on  by  the 
complainant  as  evidence  in  this  cause,  has  convinced  us,  that  the 
personal  assets  of  the  deceased,  if  the  rents  received  by  the  execu- 
tors after  1797,  are  to  be  so  considered,  were  not  insufficient  to  pay 
bis  debts.  The  executor  has  accounted  for  a  very  small  part  only 
of  those  rents,  and  if  the  residue  of  the  £1,874  17  8^,  had  been  by 
him  brought  into  the  settlement,  a  large  balance  would  have  been 
found  against  him,  quite  adequate,  as  we  conceive,  to  the  payment 
of  the  demand  of  the  complainant. 

Without  inquiry  into  the  question,  how  far  a  judgment  or  decree 
obtained  against  executors  can  be  used  in  evidence  against  the  heir 
or  devisee  of  the  deceased,  we  are  clear  in  pronouncing  the  decree 
of  the  Chancellor  in  this  case  erroneous,  and  that  it  ought  to  be  re- 
versed. Decree  reversed. 


Scott  vs.  Bueoh's  Adm'x. 

Where  a  surety  on  an  administration  bond  obtains  possession  of  the  goods 
of  the  intestate  under  an  order  made  by  the  Orphans^  Court,  (counter- 
Becurity  having  been  required  and  not  given, )  such  surety  acquires  a 
right  to  the  goods  for  the  purpose  of  paying  the  debts  of  the  intestate, 
and  for  distribution;  and  he  hath  both  the  possession  and  right  of 
property;  and  the  order  operates  as  a  divestment  or  extinguishment  of 
the  right  derived  by  the  administrator — Nor  does  the  right  of  possession 
and  property  supervene  to  the  administrator  on  the  death  of  the  surety. 

The  Orphans^  Court  has  no  jurisdiction  or  power  to  decree  the  goods,  in  any 
event  or  on  any  terms,  to  be  delivered  over  by  the  surety  to  the  adminis- 
trator, qua  administrator. 

The  jurisdiction  of  the  Orphans'  Courts  is  limited,  and  they  cannot  exercise 
any  jurisdiction  not  expressly  conferred,  (a) 

If  the  administrator  had  suffered  by  the  misconduct  of  the  surety  in  dimin- 
ishing any  part  of  the  property,  his  remedy  is  by  a  special  action  on  the 
case  to  recover  damages.' 

In  trover  for  negro  slaves,  a  bill  of  Rale  executed  by  the  plaintiff  to  a  third 
person  for  some  of  the  negroes,  may  be  given  in  evidence  by  the  de- 
fendant. 

If  a  sale  of  property  is  bona  fide  made  under  an  order  of  the  Orphans' 
Court,  on  credit,  &c.  and  the  purchaser  complied  with  or  offered  to 
comply  with  the  terms  of  sale,  or  paid  the  purchase  money,  then  the 
property  vested  in  the  purchaser  without  actual  delivery. 

But  his  omission  of  any  one  of  the  above  circumstances,  cannot  constitnte 
a  ground  to  presume  that  the  sale  was  not  a  real  one,  but  was  collusive. 

An  administrator  cannot,  at  either  a  public  or  private  sale,  purchase  in  the 
goods  of  his  intestate  for  his  own  benefit. 

(a)  Approved  in  Toivnahend  vs.  Bank^  9  Gill,  91;  Lowe  vs.  Loioe,  6  Md. 
SoQ;  Coniier  vs.  Ogle,  4  Md.  Ch.  452. 
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The  proceedings  of  the  Orphans^  Court  of  the  account  and  distribution  of 
the  estate  of  the  intestate  by  the  administrator  are  competent  and  suffi- 
cient evidence  against  the  administrator. 

Appeal  from  a  judgmeDt  rendered  in  Montgomery  County  Court, 
for  the  plaintiff  in  that  Court,  (the  now  appellee,)  •  in  an  ac- 
^^      tion  of  trover  for  sundry  negro  slaves.    The  defendant  (now 
appellant,)  pleaded  the  general  issue. 

1.  The  plaintiff,  at  the  trial  below,  offered  in  evidence  the  letters 
of  administration  granted  to  her  upon  the  estate  of  her  deceased 
husband    Jesse    Burch,  by  the    Orphans'   Court   of  Washington 
County,  in  the  District  of  Columbia,  on  the  14th  of  June,  1803. 
She  also  proved,  by  competent  witnesses,  that  the  negro  woman 
Bachel,  named  in  the  declaration,  belonged  to  her  intestate  at 
the  time  of  his   death,   and    that    the  said  negro   woman,   and 
the  other  negroes  named  in  the  declaration,  and  who  were  the  child- 
ren of  said  Bachel,  after  the  death  of  her  intestate,  and  after  she 
obtained  the  letters  of  administration  aforesaid,  came  to  her  posses- 
sion as  administratrix.    That  she  resided  in  the  City  of  Washington, 
in  the  District  of  Columbia,  at  the  time  of  obtaining  the  letters  of 
administration,  and  has  ever  since  resided  there.    That  the  negroes 
before  mentioned  were,  in  the  month  of  October,  1818,  sold  by  the 
defendant  at  public  auction,  and  all  of  them  sold  for  the  following 
prices :    Sydney  for  $540,  Louisa  for  $525,  Eliza  for  $755,  and  Bachel 
and  her  two  children  for  $1,030.    That  at  the  sale  a  son  of  the.  plain- 
tiff's,  and  one  of  the  distributees  of  her  intestate,  attended  as  her 
agent,  gave  notice  to  the  defendant  of  her  claim  to  the  property, 
and  objected  to  the  sale ;  but  that  the  defendant,  notwithstanding 
the  notice  and  objection,  proceeded  to  make  sale,  and  did  make  sale 
of  tlie  said  negroes  as  before  stated.    That  the  said  negro  Bachel, 
and  her  elder  children,  were  held  by  Kinsey  Gittings  in  Montgomery 
County,  whereof  he  was  a  citizen  ever  since  the  year  1805,  and  her 
other  children  were  born  in  his  possession,  and  so  continued  at  the 
time  of  his  death,  which  happened  in  September,  1818.    The  defend- 
ant tlien  offered  in  evidence  a  record  of  the  Orphans'  Court  of  the 
County  of  Washington,  in  the  District  of  Columbia,  in  which  it  is 
stated,  that  on  the  14th  of  June,  1803,  letters  of  administration  on 
the  estate  of  Jesse  Burch,  deceased,  were  granted  to  Jane  Burch, 
who  entered  into  bond  as  administratrix,  with   Benjamin  Bacon, 
James  R.  Dermott,  and  Kinsey  Gittings,  as  her  sureties,  and  which 
bond  was  approved  by  the  Court.    Then  follows  an  inventory  of  the 
e^state  of  the  deceased,  returned  by  the  administratrix,  amounting  to 
$716.98.    That  on  the  21st  of  February,  1804,  B.  Bacon,  one  of  the 
above  sureties,  petitioned  the  Court  to  order  the  •  admin> 
"^      istratrix  to  give  counter  security;    and  on   her  being  sum- 
moned and  having  appeared,  she  was  ordered  to  give  counter-security. 
She  afterwards  produced  the  bond  of  Kinsey  Gittings  to  B.  Bacon, 
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dated  the  18th  of  April,  1804,  couditioned  to  indemnify  him  for  hav- 
ing become  her  surety.  That  on  the  27th  of  April,  1815,  Kinsey 
Gittings  complained  to  the  Court  that  he  was  under  apprehension  of 
suffering  by  his  suretyship  on  account  of  the  misconduct  of  the  ad- 
ministratrix, and  prayed  that  she  might  be  ordered  to  give  him 
counter-security,  or  that  the  property  of  the  deceased  might  be  de- 
livered to  him.  A  summons  was  ordered  against  the  administratrix, 
returnable  on  Saturday  week.  On  Saturday  the  11th  of  May,  1805,  the 
Court  passed  the  following  order :  "  On  application  of  Kinsey  Git- 
tings, one  of  the  securities  of  Jane  Burch,  administratrix  of  Jesse 
Burch,  stating  to  the  Court,  and  satisfactorily  proving,  that  he  is  in 
danger  of  suffering  from  said  securityships — Ordered,  that  all  the 
property  of  the  said  Jesse  Burch  be  delivered  into  the  hands  of  the 
said  Kinsey  Gittings,  unless  the  said  Jane  Burch  give  counter-secu- 
rity to  him  on  or  before  the  25th  instant,  and  that  citation  issue  to 
compel  her  thereto."  On  Saturday  the  25th  of  Ma}',  1805,  Jane 
Burch  not  appearing,  and  the  summons  being  returned  non  est^  it 
was  ordered  to  be  renewed,  returnable  on  the  second  Tuesday  in 
June  then  next,  on  which  day  it  was  ordered  by  the  Court  that  the 
order  of  the  11th  May  be  made  absolute,  and  that  she  deliver  up  all 
the  personal  property  of  the  deceased  to  Kinsey  Gittings.  On  the 
27th  of  July,  1805,  Gittings  returned  on  oath  an  inventory  of  the 
estate  of  the  deceased  in  his  hands,  viz.  a  negro  girl  named  Louisa, 
daughter  of  Bachel,  a  negro  girl  named  Eliza,  daughter  of  Bachel, 
and  prayed  an  order  to  sell  them.  And  the  Court  ordered  that  he 
should  sell  them  at  public  auction,  on  a  credit  of  six  months,  on  giv- 
ing three  weeks  notice  in  the  Washington  Federalist,  &c.  and  taking 
bond  with  approved  security  tor  payment,  with  interest.  That  on 
the  17th  of  October,  1807,  the  administratrix,  on  citation  at  the  suit 
of  Thomas  Burch,  having  passed  her  first  account,  whereby  it  ap- 
peared that  there  was  in  her  hands  a  balance  of  $602.13,  exclusive 
of  an  outstanding  debt  of  $120,  still  due  by  the  deceased,  which 
being  deducted,  left  the  sum  of  $482.13,  in  her  hands,  to  be  dis- 
tributed, it  was  ordered  that  the  same  be  distributed  as  follows,  viz. 
one- third,  $160.71,  •  to  be  retained  by  herself  as  widow,  and 
the  remaining  two-thirds,  $321.42,  to  be  divided  equally  among  •  " 
the  five  children  of  the  deceased,  amounting  to  $64.28^  each.  The 
defendant  then  offered  to  read  in  evidence  a  bill  of  sale  from  the 
plaintiff  to  Jesse  Moran,  for  sundry  negro  slaves,  dated  the  15th  of 
May,  1805,  and  duly  acknowledged  and  recorded  in  the  County  of 
Washington  aforesaid,  and  offered  to  prove  the  due  execution  and 
enrolment  of  the  said  bill  of  sale;  and  offered  to  prove  that  the 
negroes,  liachel  and  Louisa,  in  the  said  bill  of  sale  mentioned,  are 
two  of  the  identical  negroes  mentioned  in  the  declaration.  The 
plaintiff  objected  to  the  admissibility  of  the  bill  of  sale,  and  in  order 
to  show  the  same  to  be  inadmissible  and  incompetent,  produced  to 
the  Court  a  record  of  the  proceedings  in  said  Orphans'  Court.  [See 
5  6  H.  &  J. 
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the  proceediDgs  stated  in  GiUings  vs.  BurcWs  Adm^x^  9  Cranch^  372. 
The  decree  of  the  Orphans'  Gonrt  mentioned  in  the  said  record  o 
proceeding,  and  above  referred  to,  was  made  on  the  19th  of  Jane, 
1813,  whereby  it  was  "adjudged,  ordered  and  decreed,  that  the  said 
Kinsey  Gittings  deliver  to  the  petitioner,  as  administratrix  of  Jesse 
Burch,  the  negroes  mentioned  in  the  inventory  of  the  defendant, 
and  returned  to  this  Court  on  the  27th  of  July,  1805,  and  the  increase 
thereof,  provided  the  said  Jane  Burch  pay  and  satisfy  the  said  Kin- 
sey the  sum  of  £46  7  OJ,  paid  by  him  to  William  Willson,  executor 
of  John  Clarke,  being  the  amount  of  a  judgment  against  Jesf^ 
Burch,  and  moreover  repay  the  said  Gittings  $64.28,  being  so  much 
paid,  as  it  appears,  by  Gittings  to  Thomas  Burch,  one  of  the  chil- 
dren of  Jesse  Burch,  for  the  amount  of  his  dividend."    This  decree, 
as  stated  in  the  said  record,  having  been  reversed  in  the  Supreme 
Court  of  the  United  States,  and  the  cause  remanded  to  the  Orphans- 
Court,  and  the  administratrix  having  afterwards,  on  the  25th  June, 
1816,  filed  her  replication,  denying  all  the  matters  and  things  in  the 
answer,  the  Orphans'  Court  passed  an  order  for  taking  testimony, 
and  a  number  of  depositions  were  taken  and  returned  to  the  Court 
That  the  defendant,  although  summoned,  did  not  appeal*.  After  which, 
the  proceedings  state,  that  on  ^^  the  29th  of  November,  1817,  this  cause 
standing  ready  for  hearing  on  the  bill,  answer  and  replication,  and  on 
the  depositions  taken,  and  on  all  the  proceeding  had  therein,  the  parties 
having  appeared  and  being  heard,  it  is,;after  due  consideration  by 
^-       •  the  Orphans'  Court  of  Washington  County,  and  by  the 
•  *      authority  of  the  same,  adjudged,  ordered  and  decreed,  this 
29th  of  November,  1817,  that  the  decree  formerly  passed  by  this 
Court  on  the  19th  of  June,  1813,  be  aud  the  same  is  hereby  aftirmed, 
and  now  decreed."    The  plaintiff  further  offered  evidence  to  prove^ 
that  before  the  institution  of  this  suit,  the  negroes  in  the  dedai-a- 
tion  mentioned  were  demanded  of  the  defendant,  and  also,  that  at 
the  time  of  making  the  said  demand,  she  tendered  to  the  defend- 
ant, as  administrator  of  Kinsey  Gittings,  the  sum  of  money  directed 
by  the  decree  of  the  Orphans'  Court  of  Washington  County  afore- 
said, to  be  paid  by  her  to  the  said  Gittings,  and  that  the  defendant 
refused  to  receive  the  same.      The  plaintiff  also  read  in  evidence 
the  return  of  sales  of  the  defendant,  made  by  him  a«  administrator 
of  Kinsey  Gittings,  to  the  Orphans'  Court  of  Montgomery  County, 
viz.  One  negro  girl  named  Sydney  $540,  ditto  Lousia  *525,  ditto 
Eliza  $755,  one  negro  woman  named  Eachel,  and  her  two  children, 
$1,030.    These  sales  were  made  on  tlie  29th,  30th,  and  31st  of  Octo- 
ber, 1818.    The  defendant,  it  was  admitted,  was  the  administrator 
of  Kinsey  Gittings  named  in  said  record,  and  held  possession  of  the 
negroes  in  the  declaration  named,  and  sold  the  same  as  part  of  the 
estate  of  said  Gittings ;  and  it  was  also  admitted,  that  the  negroes, 
in  the  declaration  mentioned,  had  been  returned  by  the  defendant 
in  the  inventory  of  said  K.  Gittiug's  estate,  filed  in  the  Orphans' 
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Dourt  of  Montgomery  County,  and  that  the  said  sale  was  made  ander 
the  orders  of  that  Court  made  for  that  purpose,  on  the  14th  and 
27th  of  October,  1818.  The  defendant  objected  to  the  admission  of 
the  said  record^  and  the  effect  of  the  said  record  and  parol  evidence, 
especially  at  this  stage  of  the  trial,  objecting  as  well  to  the  substance 
and  effect  of  the  said  record  and  parol  evidence,  as  to  the  admission 
of  it  before  the  Court,  for  the  purpose  of  determining  the  preliminary 
qaestion  of  the  admissibility  of  the  evidence  now  offered  by  the 
defendant;  and  the  Court,  [Eidgely  and  Kilgoub,  A.  J.]  sus- 
taioed  the  plaintiff's  objection  to  the  admission  and  competency  of 
the  evidence  so  offered  by  the  defendant,  and  refused  to  permit  the 
^aid  bill  of  sale  to  be  riven  in  evidence,  it  being  the  opinion  of  the 
Court,  that  from  the  record  and  proceedings  had  between  the  plain- 
tiff and  Kinsey  Gittings,  deceased,  in  the  Orphans'  Court  of  ^^ 
♦the  District  of  Columbia,  and  which  the  Court  admitted  •'^ 
should  be  read  in  evidence  on  behalf  of  the  defendant,  the  same 
being  produced  and  offered  by  him,  and  is  before  referred  to.  That 
the  defendant,  as  administrator  of  Kinsey  Gittings,  acquired  posses- 
sion of,  and  claimed  title  to  the  negroes  in  the  declaration  named,  as 
belonging  to  the  estate  of  Jesse  Burch,  deceased;  and  that  the 
defendant,  thus  claiming  title  under  Kinsey  Gittings  deceased,  is 
concluded  from  giving  the  said  bill  of  sale  in  evidence,  to  show  an 
outstanding  title  in  a  third  person,  for  the  purpose  of  defeating  this 
action.    The  defendant  excepted. 

.2.  The  defendant  then  prayed  the  opinion,  and  instruction  of  the 
Court  to  the  jury,  that  upon  the  evidence  so  offered  and  produced, 
as  well  on  the  part  of  the  plaintiff  as  of  the  defendant,  if  believed 
to  be  true  by  the  jury,  the  plaintiff  is  not  entitled  to  recover  for  the 
conversion  of  the  several  negroes  in  the  declaration  mentioned. 
Which  instruction  the  Court  refused  to  give ;  and  upon  the  prayer 
of  the  plaintiff,  instructed  the  jury  as  follows :  That  although  Kinsey 
Gittings,  the  defendant's  intestate,  may  have  been  authorized  by  the 
order  of  the  Orphans'  Court  of  the  County  of  Washington,  in  the 
District  of  Columbia,  dated  the  11th  day  of  June,  1805,  to  take  pos- 
session of  the  property  of  the  plaintiff's  intestate,  then  still  to  be 
administered,  and  retain  the  possession  thereof  till  his  death,  yet 
.upon  his  death  the  defendant  was  not  authorized  to  take  the  pos- 
«esBion  thereof,  but  was  bound,  when  demanded  by  the  plaintiff,  as 
the  administratrix  of  Jesse  Burch,  to  deliver  up  the  property  to  the 
plaintiff,  (the  letters  of  administration  granted  to  her  not  heaving 
been  revoked,)  she  being  the  only  person  who,  after  the  death  of 
Kinsey  Gittings,  could  claim  to  hold  possession  of  the  said  property, 
and  being  required  by  law  to  go  on  and  discharge  her  trust ;  and 
the  sale  made  of  the  said  property  by  the  defendant,  as  stated  in 
the  testimony,  was  conversion  of  it,  for  which  this  action  may  be 
maiotained.  To  which  several  decisions  of  the  Court,  admitting 
the  said  exemplification  in  evidence,  refusing  the  instruction  prayed 
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by  the  defendant,  and  giving  that  prayed  by  the  plaintiff,  the  defend- 
ant excepted. 

3.  The  defendant  then,  for  the  purpose  of  proving  that  a  sale 
had  been  made  by  Gittings  of  the  negro  woman  Rachel,  and  her  two 
^^      twin  children,  pursuant  to  the  orders  •  and  authority  of  the 

•  **      Orphans'  Court  of  Washington  County,  proved  by  a  compe- 
tent witness,  that  he^  was  present  in  August,  1805,  at  Barney's  (now 
Semmes')  Tavern,  in  George-Town,  District  of  Columbia,  at  a  public 
auction  then  and  there  had  by  an  auctioneer,  under  the  direction 
and  authority  of  said  Gittings,  who  was  present  aeting  as  vendor  of 
a  negro  woman  and  her  two  children,  who  were  understood,  and 
stated  at  the  time,  to  be  a  part  of  the  estate  of  Jesse  Burch,  de- 
ceased, and  that  the  said  negro  woman,  and  her  two  children,  were 
bought^  at  such  auction  by  Doctor  Osias  Offutt;  that  the  witness 
saw  no'money  paid,  nor  any  writing  given  to  the  auctioneer  by 
Offutt,  nor  does  he  know  that  the  said  negroes,  or  any  of  them, 
were  delivered  to  Offutt.    The  defendant  further  proved  by  another 
witness,  that  Dr.  Offutt,  (who  has  been  dead  about  thirteen  years,) 
told  the  witness  early  in  the  morning  after  the  said  sale,  at  the 
house  of  said  Offutt's  mother,  where  he  lived,  that  he  had  bought  a 
negro  woman  and  her  two  children  the  day  before,  that  he  had 
enough  on  his  place,  (which  was  about  two  miles  from  his  mother's,) 
and  would  sell  those  he  had  bought  at  the  same  price  he  gave  for 
them,  and  offered  to  sell  them  to  the  witness  at  the  same  price, 
which  was,  according  to  the  best  of  the  witness'  recollection,  less 
than  $300;  that  the  witness  declined  purchasing  them,  upon  which 
Offutt  said  he  would  offer  them  to  Kinsey  Gittings,  in  preference, 
and  if  he  would  not  buy  them  he  must  sell  them  to  some  one  else. 
The  said  witness  further  stated,  that  the  negroes  were  not  present 
at  the  time,  and  he  saw  them  not  in  Dr.  Oflntt's  possession  at  any 
time.    The  defendant  then  read  in  evidence  Gittings'  advertisement 
of  said  sale,  published  in  the  newspaper  printed  at  George-TowD« 
called  The  Washington  Federalist,  more  than  three  weeks  before 
the  sale.    Whereupon  the  Court,  upon  the  motion  of  the  plaintiff's 
counsel,  instructed  the  jury  as  follow:  1st.  If  they  should  be  of 
opinion,  from  the  evidence,  that  the  sale  was  bona  fide  at  public 
auction,  and  conformable  to  the  order  of  the  Orphans'  Court,  and 
an  entry  of  said  sale  was  made  by  the  auctioneer,  and  that  Doctor 
Offutt  complied  with,  or  offered  to  comply  with,  the  terms  of  sale, 
or  paid  the  purchase  money  to  Gittings  for  the  said  negroes,  that 
then  the  property  became  vested  in  him,  without  an  actual  delivery 

•  thereof  to  him  being  necessary.    2d.  If  they  should  be  of 

•  ^  opinion,  from  the  evidence,  that  the  terms  of  sale  were  not 
complied  with,  or  offered  to  be  complied  with,  by  Doctor  Oflftitt,  or 
the  purchase  money  was  not  paid  by  him  to  Gittings,  or  that  there 
was  no  delivery  of  the  negroes  to  the  said  Offutt,  that  the  jury  may 
and  ought  to  presume  that  the  property  in  the  negroes  was  not 
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divested,  but  still  remained  in  OittingH'  hands,  as  part  of  the  prop- 
erty belonging  to  the  estate  of  Jesse  Burch.    3d.  If  the  jury  should 
be  of  opinion,  from  the  evidence,  that  Doctor  Offutt  did  purchase 
the  said  negroes  for  Gittings,  then  such  sale  is  void;  but  if  the  jury 
shoold  be  of  opinion  that  Doctor  Offutt,  did  purchase  the  negroes 
for  himself,  and  did  comply  with  the  terms  of  sale,  or  had  possession 
of  said  negroes  delivered  him,  and  afterwards  agreed  that  Gittings 
should  have  them  at  his  own  bid,  then  the  said  sale  is  legal,  and 
the  plaintiff  is  not  entitled  to  recover  in  this  action.    To  the  giving 
of  which  instructions,  in  the  terms  aforesaid,  the  defendant  excepted. 
The  defendant  then  prayed  the  Court  to  give  to  the  jury  the  opinion 
and  instruction  following,  to  wit:    That  the  proceedings  of  the 
Orphans'  Court  of  Washington  County  aforesaid,  as  contained  in 
the  said  exemplification  given  in  evidence  by  the  defendant  as  afore- 
said, and  the  account  and  distribution  therein  set  forth,  as  adjusted 
and  settled  on  the  17th  of  October,  1807,  are  competent  and  suffi- 
cient evidence  against  the  plaintiff,  that  all  the  property  returned 
in  the  plaintiff' 's  inventory,  as  administratrix  of  Jesse  Burch,  had 
been  disposed  of  and  reduced  into  money  by  the  plaintiff,  or  with 
her  absent  and  authority,  and  with  the  authority  and  sanction  of 
the  said  Orphans'  Court.    Which  instruction  the  Court  refused  to 
give  as  prayed,  but  instructed  the  jury,  that  the  proceedings  of  the 
Orphans'  Court  of  Washington  County,  as  contained  in  the  exempli- 
fication given  in  evidence  by  the  defendant,  and  the  account  and 
distribution  therein  set  forth  as  having  been  adjusted  and  settled  on 
the  17th  of  October,  1807,   (provided  the  jury  should  be  opinion 
from  the  evidence  that  the  sale  made  on  the  24th  of  August,  1805, 
by  order  of  the  Orphans'  Court,  was  a  bona  fide  sale,  and  made  con- 
formable to  the  said  order,)  are  competent  and  sufficient  evidence 
against  the  plaintiff',  to  show  that  all  the  property  returned  in  the 
plaintiff's  inventory,  as  administratrix  of  Jesse  Burch,  had  been 
administered  and  reduced  into  money  by  the  plaintiff,  or  with  her 
assent,  and  that  the  same  was  sanctioned  by  said  Orphans'  Court. 
To  the  granting  of  all  and  every  of  which  said  instructions,  and 
to  the  refusal  of  the  Court  to  grant  the  defendant's  instruction  as 
prayed,  the  defendant  excepted;  and  the  verdict  and  judgment 
being  in  favor  of  the  plaintiff,  the  defendant  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  Eable,  Mabtin,  and 

DOESEY,  JJ. 

Janes,  for  the  appellant,  cited  Rose  vs.  Mimely,  4  Cranchy  241 ; 
Wise  vs.  Withers,  3  Cranch,  331 ;  McMillan  vs.  APNeiU,  4  Wheat.  209 ; 
Fenwick  vs.  Sears,  1  Cranch,  259;  Dixon  vs.  Ramsey,  3  Cranch,  319. 

•  Magruder  and  Key,  for  the  appellee,  referred  to  the  Acts  ^^ 
of  1735,  ch.  17,  8.  2;  1798,  ch.  101,  sub-ch.  14,  s.  11;  sub-ch.  '* 
12,8.5;  1818,  ch.  217,  s.  3 ;  The  State,  use  Chamberlain  vs.  Wright, 
in  this  Court.    They   contended  that  the  decree  of  the  Orphans' 
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Goart  in  1817,  was  conclusive  and  binding  on  all  who  claimed  ander 
the  defendant. 

DoBSEY,  J.  delivered  the  opinion  of  the  Court.  In  deciding  on 
the  bills  of  exceptions,  two  important  questions  present  themselves 
to  the  consideration  of  the  Court — First,  What  right  did  Kinsey 
Gittings  acquire  in  negroes  Rachel,  and  her  two  children  Louisa  and 
Eliza,  in  virtue  of  the  order  of  the  Orphans'  Court  of  Washington 
County  in  the  District  of  Columbia,  directing  the  property  of  Jesse 
Burch  to  be  delivered  up  to  him,  when  considered  in  connection  with 
his  subsequent  possession  T 

Secondly.  What  was  the  legal  effect  of  the  order  of  the  Orphans^ 
Court  of  the  29th  November,  1819,  by  which  Kinsey  Gittings  is  di- 
rected to  deliver  up  to  the  plaintiff  the  said  three  negroes,  with  their 
increase,  on  the  terms  therein  mentioned  T    By  the  Act  of  1798,  ch. 
101,  sub-ch.  14,  sec.  11,  it  is  provided,  that  if  any  security  of  an  exe- 
cutor or  administrator  shall  conceive  himself  in  danger  of  suffering 
from  his  suretyship,  he  may  apply  to  the  Orphans'  Court,  which 
granted  the  administration,  and  the  said  Court  may  call  on  the 
party  to  give  counter-security,  to  be  approved  by  the  Court ;  and  if 
the  party  so  called  on,  shall  not,  within  a  fixed  reasonable  time,  give 
such  counter-security,  the  Court  may  order  the  property  remaining 
in  the  hands  of  such  executor  or  administrator,  to  be  delivered  up 
to  such  security,  and  the  Court  may  enforce  the  delivery  by  process 
as  therein  after  provided }  and  an  inventory  of  the  property  delivered 
to  such  security  shall  be  returned  without  delay,  and  the  property 
^         contained  in  said  •  inventory  shall  be  by  the  said  security,  sold, 
^^      distributed  and  delivered  up,  as  the  case  may  require,  i!inder 
the  immediate  order  of  the  Court,  as  if  said  security  were  exebator 
or  administrator.    The  Court  are  of  opinion,  that  a  security  who  ob- 
tains possession  of  the  goods  of  the  intestate,  under  an  order  made 
pursuant  to  the  provisions  of  this  law,  acquires  a  right  to  them  for 
the  purpose  of  paying  the  debts  of  the  intestate,  and  for  the  pur- 
pose of  distribution.    The  execution  of  this  trust  imperiously  re- 
quires that  he  should  have  both  the  possession  and  right  of  property 
in  the  effects ;  and  as  this  right  cannot  exist  in  association  with  the 
previous  right  of  the  administrator,  the  order  must  necessarily  ope- 
rate as  a  divestment  or  extinguishment  of  the  right  derived  by  the 
administrator  from  the  letters  of  administration.    If  such  is  the 
effect  of  the  order,  it  cannot  be  contended  with  success,  that  apon 
the  death  of  Gittings,  the  right  of  possession  and  property  super- 
vened to  the  plaintiff.    The  Act  in  terms  makes  no  such  provision, 
and  the  law  cannot  imply  it  in  favor  of  one  who  has  been  judicially 
deprived  of  all  ownership  by  her  default  in  not  giving  the  necessary 
counter-security.    In  what  manner  the  proi^erty  can  be  affected  in 
the  hands  of  the  executor  or  administrator  of  the  security,  it  is  un- 
necessary for  the  Court  to  decide,  as  that  question  is  not  now  suh 
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judice.    The  next  inquiry  is,  what  is  the  effect  of  the  order  of  the  '^ 
Orphans'  Court  of  29th  N^ovember,  1817  f    By  the  15  sub-ch.  sec.  20, 
of  the  testamentary  system,  (1798,  ch.  101,)  it  is  declared  that  the 
Orphans'  Court  shall  not,  under  pretext  of  incidental  power  or  con- 
structive authority,  exercise  any  jurisdiction  whatever,  not  expressly 
given  by  that  Act  or  some  other  law.    And  to  avoid  the  necessity  of  a 
recurrence  to  incidental  or  implied  authority,  the  {lowers  of  the 
Orphans'  Court,  both  in  relation  to  the  subject-matter  of  its  jurisdic- 
tion, and  the  forms  of  its  proceeding,  are  declared  with  the  most  for- 
mal and  precise  minuteness.    Does  this  law  then  invest  the  Orphans' 
Court  with  the  jurisdiction  and  power  of  decreeing  or  ordering  the 
goods,  in  any  event  or  on  any  terms,  to  be  delivered  over  by  the 
security  to  the  administrator  qua  administrator  T    Upon  an  examina- 
tion of  its  provisions  no  such  power  can  be  found,  and  the  exercise 
of  such  a  power  of  revocation  can  only  be  countenanced  by  the  doc- 
trine of  constructive  authority ;  but  recourse  to  such  a  principle  is 
emphatically  *  condemned  by  the  express  enactment  of  the      ^^ 
statute.    The  administratrix  must  therefoi-e  be  content  with      ^^ 
the  only  remedy  which  the  law  furnishes,  and  that  is  a  special  action 
on  the  case  to  recover  damages  in  case  she  shall  suffer  from  the  mis- 
conduct of  her  security  in  diminishing  any  part  of  the  property 
without  obtaining  an  allowance  for  the  same  from  the  Court.    But ' 
even  snpi)osing  that  the  Orphans'  Court  had  jurisdiction  to  pass  the 
order  of  the  29th  November,  1817,  still  the  plaintiff  would  have  no 
right  to  maintain  the  present  action,  inasmuch  as  the  order  could 
not  of  itself  so  operate  as  to  confer  on  her  the  right  of  possession 
and  property  in  the  negroes,  before  it  was  carried  into  effect  by  some 
one  of  the  means  by  which  that  Court  is  authorized  to  enforce  the 
execation  of  its  own  decrees.    Under  this  view  of  the  subject,  this 
Court  thinks,  that  Montgomery  County  Court  erred  in  refusing  to 
direct  the  jury,  a«  prayed  by  the  defendant  in  his  second  bill  of  ex- 
ceptions, that  the  plaintiff  was  not  entitled  to  recover;  and  that 
they  also  erred  in  declaring  to  the  jury,  that  after  the  death  of  Oit- 
tings,  the  defendant  was  bound,  on  the  demand  of  the  plaintiff,  to 
deliver  up  the  negroes  to  her.    And  we  also  think  that  the  Court  be- 
low erred  in  refusing  to  permit  the  defendant's  counsel  to  read  to 
the  jnry  the  bill  of  sale,  executed  by  the  plaintiff  to  Jesse  Moran, 
for  three  of  the  negroes  mentioned  in  the  declaration,  as  she  had  not 
shown  a  title  to  those  negroes,  acquired  since  the  order  of  the 
Orphans'  Court  of  the  11th  June,  1805,  which  operated  to  divest  her 
of  all  previous  right.    And  we  are  further  of  opinion,  that  the  Court 
below  did  not  err  in  the  direction  which  they  gave  to  the  jury  on  the 
first  prayer  of  the  plaintiff,  b»  set  forth  in  the  third  bill  of  exceptions. 
But  we  dissent  from  the  opinion  expressed  by  the  Court  below  on  the 
second  prayer  of  the  plaintiff,  as  set  forth  in  the  last  mentioned  bill  of 
exceptions.     They  instructed  the  jury,  that  if  they  should  be  of 
opinion,  from  the  evidence,  that  the  terms  of  sale  were  not  complied 
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with,  or  offered  to  be  complied  with,  by  Dor*tor  Offutt,  or  the  pur- 
chase money  was  not  paid  by  him  to  Gittings,  or  that  there  was  no 
delivery  of  the  said  negroes  to  said  Offutt,  that  the  jury  may  and 
ought  to  presume,  that  the  property  in  the  negroes  was  not  divested, 
but  still  remained  in  Gittings'  hands  as  part  of  the  i)roperty  be- 
longing  to  the  estate  of  Jesse  Burch.  It  •  cannot  escai)e 
^*  observation,  that  the  Court  decided,  that  the  omission  of  any 
one  of  the  above  circumstances  constituted  a  ground  on  which  the 
jury  might  presume  that  the  sale  made  of  the  negroes  by  Gittings 
to  Offutt,  was  not  a  real  one.  But  this  decision  cannot  be  sup- 
ported, as  the  mere  omission  of  Gittings  to  receive  the  amount  of 
the  purchase  money,  (more  specially  in  a  case  where  six  months 
credit  constituted  part  of  the  terms  of  the  sale,)  cannot,  per  se^  un- 
connected with  any  other  circumstances,  afford  a  presumption  that 
the  sale  was  collusive. 

The  opinion  of  the  Court  below,  on  the  third  prayer  of  the  plaiu- 
tiff',  as  set  forth  in  the  third  bill  of  exceptions,  is  correct.  We  con- 
sider the  law  to  be  too  well  established,  now  to  be  drawn  in  ques- 
tion, that  an  administrator  cannot,  at  either  a  public  or  private  sale, 
purchase  in  the  goods  of  his  intestate  for  his  own  benefit.  Bat  if 
the  goods  are  bona  fide  purchased  by  a  third  person  for  his  own  use 
and  benefit,  without  collusion  between  him  and  the  administrator, 
neither  the  principles  of  law  nor  equity  preclude  the  administrator 
from  afterwards  acquiring  a  right  in  the  goods  by  a  subsequent  cou- 
tract  with  such  purchaser.  The  fourth  prayer  of  the  defendant,  as 
set  forth  in  the  third  bill  of  exceptions,  was  in  our  opinion  correctly 
rejected  by  the  Court  below ;  and  the  subsequent  opinion  expressed 
by  the  Court,  though  not  required  by  either  the  plaintiff  or  defend- 
ant, does  not  appear  to  be  exceptionable.  Judgment  reversed. 
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If  there  is  a  special  agreement  between  the  parties,  open  and  unrescinded. 
it  is  indispensably  necessary  that  the  plaintiff  should  declare  upon  it: 
and  he  must  state  his  case  as  it  is.  (a) 

Where  the  contract  proved  in  evidence  varies  from  the  contract  declared 
upon,  the  plaintiff  cannot  recover  on  it;  nor  can  he  recover  on  a  quan- 
tum meruit^  because  there  was  a  special  agreement,  (b) 

But  if  he  declares  upon  a  special  contract,  and  fails  to  prove  it,  but  proves 
an  agreement  and  a  performance  of  it,  it  raises  a  duty  for  which  a 
general  indebitatus  assumpsit  will  lie. 


(a)  See  Watkins  vs.  Hodges^  ante^  m.  p.  38;  Haniuui  vs.  Xee,  1  H.  &  J.  85, 
note, 

ib)  Approved  in  Hoke  vs.  Wood,  26  Md.  460.  See  WaWi  vs.  Gilmor,  8  H. 
&  J.  294,  note  (d). 
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On  a  writ  of  error,  the  Appellate  Court  examines  the  entire  record,  and 
reverses  the  judgment  if  there  be  error  in  any  point,  though  the  judg- 
ment of  the  Ck>urt  below  is  right  on  the  particular  point  by  them  de- 
cided, (a) 

Appeal  from  Charles  County  Court.  This  was  an  action  on  the 
case,  brought  by  the  appellee  against  the  appellant,  for  the  alleged 
violation  of  a  contract.  The  declaration  contained  three  counts : 
The  first  upon  a  special  agreement,  <<  that  in  consideration  that  the 
plaintiff  would  permit  the  defendant  to  haul  wood  through  her  i'arm 
to  her  landing  on  the  Potomac  Eiver,  in  Charles  County,  the  defend- 
ant agreed  and  undertook  to  make  and  fix  up  a  gate  upon  the  said 
farm,  and  to  haal  to  the  said  farm  the  *  manure  from  the  ^^ 
stables  of  the  defendant,  for  the  use  of  the  plaintiff."  The  "* 
second  count — ^^  that  the  defendant  was  indebted  to  the  plaintiff  in 
$500,  for  the  use  and  occupation  of  the  landing  of  the  plaintiff*  on 
the  Potomac  River,  and  by  her  to  him  to  let  for  a  wood  landing  at 
his  reqaest,  and  by  him  used  as  a  wood  landing  for  a  long  time,  to 
wit,  for  the  space  of  one  whole  year ;  and  being  so  indebted,"  &c. 
And  the  third  count — ^^  that  in  consideration  that  the  plaintiff  would 
permit  the  defendant  to  haul  wood  through  the  plantation  of  the 
plaintiff  to  the  landing  of  the  plaintiff'  on  Potomac  Eiver,  and  would 
permit  him  to  cord  up  his  said  wood  thereupon  for  sale  or  exporta- 
tion, the  defendant  undertook  and  promised  the  plaintiff  to  pay  her 
therefor  so  much  as  she  reasonably  deserved  to  have  for  the  same ; 
and  that  the  defendant  did  haul  and  cord  upon  the  said  landing,  in 
consequence  of  the  said  permission,  a  large  quantity  of  wood,  to  wit, 
the  quantity  of  2,000  cords.  And  the  plaintiff  avers,  that  she  reason- 
ably deserved  to  have  of  the  defendant  therefor  another  sum  of 
4500,  of  which  he  had  notice."  Breach,  <<That  the  defendant  did 
not  fix  up  a  gate  upon  the  farm  of  the  plaintiff,  nor  haul  the  manure 
from  his  stables,  as  he  had  undertaken  to  do ;  and  although  often 
requested,  hath  not  paid  the  said  several  sums  of  money,"  &c.  The 
general  issue  was  pleaded ;  and  at  the  trial  the  plaintiff  offered  in 
evidence,  that  the  plaintiff  dnd  defendant  agreed,  that  the  defend- 
ant should  have  the  liberty  of  hauling  cord-wood  through  her  field, 
that  was  enclosed,  for  one  year,  and  deposit  it  on  her  landing ;  that 
the  defendant  was  to  put  up  or  erect  two  gates,  one  at  the  place 
where  he  entered  with  the  wood,  and  the  other  where  he  went  out, 
and  that  he  was  also  to  let  her  have  all  the  manure  he  raised  at  his 
stables ;  that  he  commenced  hauling,  and  did  haul  675  cords  of  wood, 
without  having  put  up  the  gates,  or  made  any  preparation  so  to  do ; 
that  he  commenced  hauling  in  August,  and  continued  to  haul  until 
November  following,  when  the  plaintiff  stopped  him.    The  plaintiff 

(a)  Approved  in  Munddl  vs.  Perry ^  2  6.  &  J.  207.  But  see  Rev.  Code, 
Art.  71,  eec.  7. 
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also  gave  in  evidence,  that  the  usual  compensation  for  depositing 
wood  at  that  landing  was  12^  cents  per  cord.  The  defendant  then^ 
on  the  above  facts,  prayed  the  direction  of  the  Court  to  the  jury, 
that  if  they  should  be  of  opinion,  from  the  evidence  in  the  cause, 
that  the  plaintiff,  before  the  expiration  of  the  year,  prevented  the 
^^  defendant  from  hauling  and  depositing  the  wood,  that  she 
***  •  could  not  recover ;  which  opinion  the  Court,  [Johnson,  C.  J. 
and  Key,  A.  J.]  refused  to  give;  but  were  of  opinion,  and  directed 
the  jury,  that  if  they  should  believe  from  the  evidence  that  the  gates 
•were  not  put  up  within  the  time  before  stated,  that  it  was  an  un- 
reasonable delay  on  the  part  of  the  defendant  to  fulfil  his  part  of 
the  contract,  and  that  the  breach  of  the  same  first  took  place  on  his 
part,  and  that  it  was  competent  for  the  jury  to  ascertain  the  damages 
for  the  breach,  hy  taking  into  their  consideration  the  worth  of  the 
accommodation  to  the  defendant,  and  the  injury  sustained  by  the 
plaintiff,  in  having  her  field  laid  open  during  the  period  mentioned. 
The  defendant  excepted,  and  appealed. 

The  cause  was  argued  before  Bxjohanan,  Mabtin,  and  Ste* 

PHEN,  JJ. 

Stone,  for  the  appellant,  contended,  1.  That  the  contract  was  not 
properly  set  out  in  the  declaration,  neither  was  the  breach  properly 
assigned.  2.  That  the  contract  declared  on  wa«  other  and  variant 
from  the  contract  proved.  3.  That  the  Court  instructed  the  jury  to 
take  an  improper  criterion  in  estimating  the  damages.  4.  That  the 
Court  permitted  the  plaintiff  to  give  evidence  under  the  general 
counts,  when  she  had  failed  under  the  count  on  the  special  agree- 
ment. Coursey  vs.  Covingtofij  5  IT.  d?  J.  45;  Penny  vs.  Porter,  2 
East,  2. 

No  counsel  appeared  for  the  appellee. 

Stephen,  J.  delivered  the  opinion  of  the  Court.  This  is  an  action 
of  trespass  on  the  case,  instituted  in  Charles  County  Court,  for  the 
alleged  violation  of  a  contract  entered  into  between  the  plaintiff  and 
defendant.  The  declaration  contains  £hree  counts,  the  first  upon 
the  special  agreement ;  the  second  upon  a  general  indebitatus  assump- 
sit ;  the  third  upon  a  quantum  meruit  The  contract  laid  in  the  spe- 
cial count  states,  that  in  consideration  that  the  plaintiff  would  per- 
mit the  defendant  to  haul  wood  through  her  farm  to  her  landing  on 
the  Potomac  River  in  Charles  County,  the  defendant  agreed  and 
undertook  to  make  and  fix  up  a  gate  upon  the  farm  of  the  plaintiff, 
and  to  haul  to  the  said  farm  the  manure  from  the  •  stables 
^^  of  the  defendant  for  the  use  of  the  plaintiff.  The  second 
count  charges,  that  the  defendant  wa«  indebted  to  the  plaintiff  in 
the  sum  of  fire  hundred  dollars,  for  the  use  and  occupation  of  her 
landing  on  the  Potomac  Eiver,  as  a  wood  landing.  The  third  count 
alleges,  that  in  consideration  that  the  plaintiff  would  permit   the 
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defendant  to  haol  wood  through  her  plantation  to  her  landing,  and 
would  permit  him  to  cord  ap  his  wood  thereapon,  the  defendant 
undertook  to  pay  her  so  much  money  as  she  reasonably  deserved  to 
have  for  such  license  or  permission.    The  contract  proved  in  evi- 
dence varies  from  the  contract  stated  in  the  pleadings  in  several 
essential  particulars.    In  the  first  place  the  declaration  alleges,  that 
the  delidndant  was  to  erect  but  one  gate,  the  proof  is,  that  he  was  to 
erect  two ;  one  where  he  entered  the  enclosure,  and  another  where 
he  went  out ;  the  declaration  also  avers,  that  the  defendant  was  to 
haul  the  manure  from  his  stables  to  the  plaintiff's  farm;  the  proof 
is,  that  he  was  to,  let  her  have  all  the  manure  he  raised  at  his  stables. 
In  the  declaration  the  contract  is  indefinite  as  to  the  privilege  in 
point  of  time,  by  the  proof  it  is  limited  to  one  year.    There  is  na 
principle  of  law  more  clear,  or  better  settled,  than  that  wherever 
there  is  a  special  agreement  between  the  parties,  which  remains- 
open  and  nnrescinded,  it  is  indispensably  necessary  that  the  plain- 
tiff should  declare  upon  such  special  agreement,  in  onler  that  the 
defendant  may  be  apprised  of  the  nature  of  the  plaintiff's  claim^ 
and  may  be  prepared  to  make  his  defence  accordingly ;  and  it  is 
equally  clear,  that  when  he  does  so  declare,  he  must  state  his  case 
as  it  is,  so  as  to  conform  to  the  spirit  of  the  rule,  and  give  the  oppo- 
site party  that  notice  for  which  the  rule  was  established.    In  the 
present  case  this  wise  and  beneficial  principle  of  the  law  has  not 
been  complied  with,  by  reason  of  the  variances  above  mentioned 
between  the  pleadings  and  the  proof;  and  it  follows,  as  a  necessary 
legal  consequence,  that  the  plaintiff  was  not  entitled  to  recover  upon 
the  first  count  in  her  declaration,  nor  has  she  a  better  right  or  title 
to  recover  upon  the  second  or  third.    It  is  unquestionably  true,  that 
when  a  party  declares  upon  a  special  agreement,  and  proves  a  con- 
tract variant  from  the  one  on  which  he  does  declare,  he  cannot 
recover  on  the  special  contract,  on  account  of  the  variance,  nor  can 
he  recover  on  a  quantum  meruit,  because  there  was  •  a  special      ^  _ 
contract;  but  if  he  declares  upon  a  special  contract,  and  fails      ^^ 
to  prove  it,  but  proves  an  agreement,  and  the  work  done  according 
to  the  terms  of  it,  it  raises  a  duty  for  which  a  general  iudebitaim  as- 
sumpsit  will  lie.    Bull.  K  P.  139, 140 ;  Payne  vs.  Bacamh,  2  Dougl  G51. 
In  this  case  the  plaintifi'  cannot  recover  upon  the  second  count  of  a 
genera]  indebitatiis  assumpsit,  because,  by  the  terms  of  the  special 
agreement,  the  defendant,  for  the  considerations  therein  mentioned, 
was  not  only  to  have  the  privilege  of  hauling  his  wood  through  her 
field  for  the  space  of  one  year,  but  was  also  to  have  the  right  of 
depositing  it  on  her  landing,  for  the  use  and  oc/cupation  of  which, 
that  count  seeks  to  recover  a  compensation  in  damages. 

It  is  not  to  be  doubted  that  the  erection  of  the  gates  was  in  the 
contemplation  of  the  parties  to  precede  the  use  of  the  privilege 
granted  by  the  plaintiff  to  the  defendant.  This  is  to  be  inferred 
from  the  subject-matter  about' which  they  stipulated  in  that  respect} 
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• 

the  place  through  which  the  right  of  transit  was  contracted  for  was 
an  enclosure,  a  gate  was  to  be  erected  at  the  place  of  entrance,  and 
at  the  place  of  departure.  Circumstances  strongly  indicative  of 
the  purpose  or  object  of  inserting  such  a  stipulation  in  the  contract, 
and  whether  covenants  or  conditions  are  to  be  construed  mutual  and 
independent,  or  dependent,  is  always  to  be  collected  from  the  evi- 
dent sense  and  meaning  of  the  parties,  and  however  transposed  they 
may  be,  their  precedency  must  depend  on  the  order  of  time  in  which 
the  intent  of  the  transaction  requires  their  performance.  Janes  vs. 
Barkley,  2  Dougl  690;  Poiv.  on  Cantr.  376,  377.  The  plaintiff  then 
had  a  right,  when  this  precedent  condition  was  not  fulfilled,  to  arrest 
the  further  exercise  of  this  stipulated  privilege,  and  to  compel  the 
defendant  to  pay  for  the  use  of  it  during  the  time  he  had  the  benefit 
of  it,  on  the  ground  that  he  could  not  take  advantage  of  his  own 
wrong  in  not  complying  with  the  terras  of  the  contract  on  his  part. 
In  this  respect  the  Court  below  did  not  err,  but  they  erred  in  not 
instructing  the  jury,  that  on  account  of  the  variance  between  the 
contract,  as  stated  in  the  declaration,  and  that  proved  in  evidence, 
the  plaintiff  was  not  entitled  to  recover.  That  the  plaintiff  con- 
sidered the  contract  as  still  remaining  open  and  unrescinded,  mani- 
festly appears  from  the  circumstance  of  her  declaring  upon  it,  and 
^  making  it  the  foundation  of  her  action.  Upon  a  writ  of  •  error 
^^  this  Court  are  not  only  authoiized,  but  bound,  to  examine  the 
whole  record,  and  if  there  be  error,  it  is  their  duty  to  reverse  the 
judgment  below,  althou>;h  the  Court  were  right  in  the  opinion  they 
gave  on  the  particular  point  upon  which  their  opinion  was  prayed. 
7  Bac.  Abr.  448.  The  Court  are  therefore  of  opinion  that  the  judg- 
ment below  must  be  reversed.  Judgment  reversed. 


Sides  vs.  Hilleary. 

If  the  plaintiff,  at  the  time  of  taking  a  promissory  note,  knows  that  the 
article  which  forms  its  consideration  is  defective,  and  fraudulently  con- 
ceals that  defect  from  the  defendant,  he  can  sustain  no  suit  on  the 
note,  (a) 

Whether  the  plaintiff  had  such  knowledge,  and  concealed  it  from  the  de- 
fendant, is  a  question  for  the  jury. 

Appeal  from  Montgomery  County  Court.  Assumpsit  on  a  prom- 
issory note  dated  the  17th  of  February,  1819,  drawn  by  the  defend- 
ant (now  appellee,)  in  favor  of  the  plaintiff  (now  appellant,)  for  f  125. 
Non  assumpsit  and  issue.    At  the  trial  the  plaintiff*  offered  in  evi- 


(a)  In  an  action  by  the  payee  against  the  maker  of  a  promissory  note, 
fraud  in  the  obtaining  of  it  or  failure  of  consideration  may  be  relied  on  by 
the  defendant.     Oroff  vs.  Hansel,  83  Md.  161. 
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dence  the  promissory  note  upon  which*  the  action  was  brought,  ad- 
mitted by  the  defendant  to  have  been  executed  by  him,  and  delivered 
to  the  plaintiff.  The  defendant  then  proved,  that  the  consideration 
of  the  note  was  a  pair  of  mill-stones,  which  the  defendant  bought 
and  received  from  the  plaintiff,  and  put  up  in  his  mill  in  the  month 
of  February,  1819.  That  the  stones  were  bad  ;  that  one  of  them 
was  composed  of  block,  soft  and  badly  cemented,  and  that  many  of 
the  blocks  of  the  other  were  also  soft  and  badly  cemented,  and  were 
not  worth  the  trouble  of  carrying  from  the  plaintiff's  to  the  defend- 
ant's mill.  The  stones  were  kept  in  the  defendant's  mill  from  the 
month  of  February,  1819,  to  the  present  tim^,  and  used  with  difBi- 
culty  in  grinding  plaister.  The  defendant  also  proved  by  a  compe- 
tent witness,  that  he  (the  witness,)  in  the  month  of  September,  1819, 
a  few  days  previous  to  the  writing  by  the  plaintiff  of  the  first  letter 
hereinafter  set  forth,  called  on  the  plaintiff  at  the  defendant's  re- 
quest, informed  him  that  the  stones  were  bad,  and  desired  him  to 
repair  them ;  and  that  the  same  application  was  renewed  subsequent 
to  the  date  of  the  last  letter  hereinafter  stated.  On  the  second 
application,  the  plaintiff  informed  the  witness  that  he  could  not  then 
comply  with  his  request.  The  defendant  further  offered  in  evidence 
the  following  papers,  proved  to  be  the  hand-writing  of  the  plaintiff. 
1st.  "Lisbon,  17th  February,  1819,  Mr.  Thomas  Hilleary  bo't  of  Ben- 
jamin G.  Sides,  1  pair  4  leet  bur  mill-stones  $225.  •  Beceived  ^ 
at  the  same  time  of  Thomas  Hilleary  $100  in  cash,  and  his  ^' 
note  of  hand  for  $125,  which,  when  paid,  will  be  in  full. 

Benjamin  G.  Sides." 

"  I  hereby  warrant  the  above  mill-stones  to  be  good ;  and  in  case 
any  of  the  blocks  should  not  prove  hard  enough,  I  will  go  over  to  his 
mill  and  put  in  others  that  will  be  sufficiently  hard,  at  my  own  ex- 
pense. Benjamin  G.  Sides." 

2d.  A  letter  dated  the  24th  of  September,  1819,  from  the  plaintiff 
to  the  defendant.  "  When  your  plaister  burs  were  made,  the  supply 
of  blocks  was  but  small — my  journeyman  who  built  the  stones,  forced 
in  some  contrary  to  my  wishes,  during  my  absence  from  the  shop, 
although  there  were  hard  ones  enough  to  have  made  them  complete. 
If  yon  will  take  the  dimensions  of  such  as  are  not  sufficient,  I  will  work 
them  out,  send  them  to  your  mill,  and  come  myself  to  put  them  in 
the  deficient  places,  having  a  wish  to  give  general  satisfaction  to  all 
my  customers.  You  can  take  the  length  and  breadth  at  both  ends, 
and  note  them  down  on  paper,  to*enablc  me  to  calculate  the  blocks 
accordingly."  3d.  A  letter  from  the  plaintiff'  to  the  defendant,  dated 
the  12th  of  January,  1820.  "  Upon  due  consideration  I  find  that 
your  mill-stones  could  not  be  altered  in  a  permanent  manner  unless 
they  were  taken  apart.  The  eye-blocks  could  not  be  put  in  safely 
without  separating  the  whole  work.  This  would  require  a  great  deal 
of  labor.  It  would  not  be  possible  for  me  at  this  time  of  the  year  to 
do  them  in  time  for  you.    In  fact,  you  ought  to  have  sent  me  a  writ- 
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ten  communication  daring  last  summer  and  fall,  and  they  would  cer- 
tainly have  been  done,  as  I  requested  of  you  early  in  September  last. 
You  could  not  have  taken  me  in  a  more  unfavorable  time  of  the  vear. 
The  stones  will  certainly  do  to  grind  plaister  with  another  season,  or 
else  they  have  got  to  be  miserably  bad.  I  would  wish  you  to  use 
them  till  about  the  first  of  April  next,  and  then  send  them  to  me ; 
and  if  I  don't  make  them  good,  I  will  give  you  the  note  and  interest. 
I  never  was  so  much  deceived  in  a  pair  of  stones  in  my  life.  I  knew 
three  or  four  blocks  were  not  hard  enough,  but  had  no  idea  that  they 
were  as  bad  as  you  represent  them,  and  still  have  my  doubts  whether 
they  are  not.  However  that  may  be,  I  am  resolved  to  make  a  firm 
fifi  substantial  pair  of  burs  out  •of  them,  if  you  will  extend  your 
^^  patience  to  the  first  of  April.  The  piece  of  a  stone  I  showed 
you  in  my  shop  is  of  the  hardest  and  closest  quality  of  bur ;  I  shall 
work  on  it  every  moderate  day,  and  finish  it  off  with  the  same 
quality  which  I  intend  for  your  runner.  I  can  certainly  make  a  first 
rate  stone  out  of  the  pair  you  have.  Were  you  to  bring  the  stones 
here  now  directly,  it  would  not  be  possible  to  do  them  well  and  in 
due  time,  as  my  journeyman  is  sick,  in  course  I  should  have  no  help. 
I  am  resolved  to  do  them  myself  altogether,  without  entrusting  any 
one  with  them,  of  course  my  confidence  will  not  be  betrayed."  On 
these  fiicts  the  plaintiff  prayed  the  instruction  of  the  Court  to  the 
jury,  that  he  was  entitled  to  recover.  Which  instruction  the  Court 
[RiDaELY  and  Kilgour,  A.  J.]  refused  to  give.  The  plaintiff  ex- 
cepted, and  appealed,  the  verdict  and  judgment  being  against  him. 

The  cause  was  argued  before  Buchanan,  Eaele,  Martin,  Dor- 
set, and  Stephen,  J  J. 

Ridout,  for  the  appellant,  coutended,  that  the  due  execution  of  the 
note,  on  which  the  action  waa  brought,  having  been  proved,  the 
plaintiff's  right  to  recover  could  not  be  defeated  by  proof  of  the  in- 
ferior quality  of  the  articles  for  which  the  note  was  given.  Greets 
leaf  vs.  Cook^  2  Wheat  13, 16;  Templar  vs.  M^La^kl^in,  5  Bos.  &  PulL 
136;  Fams worth  vs.  Oanard^  1  Campb.  40,  {note;)  Tye  vs.  Chtcyntie^  2 
Camph,  346 ;  Fisher  vs.  Samuda,  1  Campb.  193 ;  Curtis  vs.  Hannay^  3 
Esp.  Rep.  82;  Orenaldi  vs.  Tf /nte,  4  Esp.  Rep. 

F.  S.  Kepj  for  the  appellee,  referred  to  2  Esp.  Dig.  40,  (13.) 

Buchanan,  J.  delivered  the  opinion  of  the  Court.  K  the  plain- 
tiff, at  the  time  of  taking  the  promissory  note  on  which  the  suit  is 
founded,  knew  that  the  mill-stones,  which  formed  the  consideration 
of  the  note,  were  defective,  and  fraudulently  concealed  that  defect 
from  the  defendant,  the  consideration  wholly  failed,  and  no  suit 
could  be  sustained  on  the  note.  Whether  the  plaintiff  had  or  not  a 
knowledge  of  the  defect  alleged,  and  concealed  that  knowledge  from 
the  defendant,  was  a  question  for  the  jury  on  the  evidence,  and   the 
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Court  could  not  •  properly  have  instructed  them,  as  prayed,      ^^ 
that  the  plaintiff  was  entitled  to  recover.  ^^ 

Judgment  affirmed. 


Bebby  v8.  Thompson. 

On  the  defendant's  prayer  to  direct  the  jury  that  if  they  helieved  that  there 
was  an  express  contract  between  the  plaintiff  and  defendant  for  build- 
ing a  house,  by  which  the  defendant  was  to  pay  a  specified  sum  of 
money,  then  the  jury  could  not  imply  a  new  contract,  which  was  to 
destroy  the  original,  or  to  be  made  the  foundation  of  the  plaintiff -s 
claim— The  County  Court  refused  to  give  the  direction;  but  directed  the 
jury,  that  if  they  found  from  the  evidence  that  any  alterations  or  addi- 
tions to  the  original  plan  of  the  building  were  made  with  the  know- 
ledge of  the  defendant,  for  which  he  paid,  that  then  they  might  find 
from  that  fact  that  the  original  contract  was  rescinded;  and  that  if  it 
was  BO  rescinded,  the  plaintiff  was  entitled  to  recover  for  the  other 
additions  or  alterations  in  the  building,  which  were  made  with  the 
knowlege  of  the  defendant,  and  not  objected  to  by  him  at  the  time. 

On  appeal,  reversed,  (a) 

•   Appeal  from  Prince  George's  County  Court.    Assumpsit.    The 

declaration  contained  two  counts,  one  for  sundry  matters  and  arti- 

<  cles  properly  chargeable  in  an  account,  $5,818.40,  and  the  other  on 

;  an  immul  campuiassent    The  defendant  pleaded  non  assumpsit  and 

a  set-off.    Issues  joined. 

I.  At  the  trial  the  plaintiff'  (now  appellee,)  offered  in  evidence, 
that  before  the  commencement  of  this  suit,  he  had  built  a  house  for 
the  defendant,  on  a  farm  of  the  defendant's ;  that  when  the  house 
was  first  agreed  to  be  built,  an  estimate  was  made  out  by  Nicholas 
Hedges,  (a  com|)etent  witness  in  this  ca^e,)  of  the  work  then  in- 
tended to  be  done,  and  which  paper  was  iinally,  and  before  the  work 
was  commenced,  signed  by  the  defendant,  and  witnessed  by  his  son 
Benjamin  Berry,  Junr.  for  whose  use  and  benefit  said  house  and  farm 
was  intended  by  his  father,  the  defendant,  and  who  has  since  lived 
in  the  house,  but  has  no  deed  for  the  land ;  the  paper,  so  signed  and 
witnessed,  was  read  in  evidence  to  the  jury,  the  estimate  amounted 
to  12,315.88.  The  plaintiff  further  proved,  that  work  was  done  on 
the  bouse  to  the  amount  of  the  estimate,  and  also  extra  work  not 
mentioned  in  the  estimate,  amounting  to  upwai*ds  of  $600.  The 
estimate  does  not  include  the  foundation  or  foundation  walls  for  the 
house,  nor  for  any  of  the  extra  work  charged.  There  was  on  the 
farm  an  old  bouse  which  had  a  foundation,  and  the  plan  signed  by 
the  defendant,  and  first  agreed  on,  and  which  was  given  in  evidence, 


(a)  See  Howard  vs.  jR.  R.  Co.  1  Gill,  811;  Watchman  vs.  Crook^  5  G.  &  J. 
239. 
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was  such  an  one  as  witness  believed,  from  its  dimensions,  was  suited 
for  that  foundation,  but  that  the  house  really  erected,  was  put  up, 
not  on  the  foundation  of  the  old  house,  but  on  a  different  situation, 
and  was  made  of  different  and  larger  dimensions  than  the  said  plan. 
Some  of  these  differences,  to  wit,  the  second  stoiy  of  the  kitchen 
and  the  slate  roof,  were  mentioned  and  proposed  as  advantageous 
alterations  of  the  original  to  the  defendant,  and  agreed  to  by  him  on 
the  terms  proposed,  to  wit,  that  the  slate  roof  should  be  charged  at 
8100  more  than  the  one  first  agreed  on,  and  the  second  •  story 
^^     of  the  kitchen  at  860  or  $70  more.    Besides  the  said  work  on 
said  dwelling-house  and  kitchen,  there  was  put  on  the  premises, 
piazzas  to  said  house,  and  the  usual  and  necessary  out-houses,  and  a 
large  yard  and  garden  paled  in,  the  amount  of  which  work  was 
82,684,  and  that  said  work  was  done  by  the  plaintiff;  during  the 
time  the  house  was  building,  the  defendant  was  frequently  there  ex- 
amining the  progress  of  the  work,  and  expressed  no  dissatisfaction 
with  it.    During  the  continuance  of  the  said  last  mentioned  work, 
when  some  of  it  was  done,  and  when  workmen  were  putting  up  the 
the  palings,  the  defendant  came  and  inquired  of  one  of  the  work- 
men by  whose  directions  they  were  putting  up  the  palings,  and  be- 
ing told  that  Mrs.  Berry,  (his  said  son's  wife,)  had  directs  it,  he  re- 
plied that  he  had  not  directed  it,  and  said  no  more  about  the  palings, 
or  about  any  of  the  other  work.    All  the  timber  for  the  said  last 
mentioned  work  in  the  out-houses,  piazzas  and  palings,  was  got  ixom 
the  defendant's  land ;  and  two  of  his  negroes  were  hired  to  the  plain- 
tiff, and  employed  by  him  in  cutting  and  sawing  the  timber,  and  pre- 
paring the  work ;  corn  was  furnished  to  the  plaintiff',  and  his  hands, 
out  of  the  defendant's  corn-house,  and  by  his  order,  as  long  as  the 
corn  lasted.    The  plaintiff  also  proved,  that  the  out-buildings,  and 
other  work  as  aforesaid,  were  done  in  a  plain  and  reasonable  manner, 
and  were  necessary  for  a  comfortable  residence;  and  that  the  valua- 
tion and  measurement  of  the  work  were  made  by  the  witnesses,  N. 
Hedges  and  Harbough,  (who  were  sworn  in  the  cause,)  in  the  pres- 
ence of  the  defendant,  and  of  his  son,  the  said  B.  Berry,  Jr.  who  re- 
sided with  his  father  in  the  neighborhood,  until  the  said  building  was 
completed,  and  who  wiis  often  present  also  at  other  times  when  the 
said  building  was  going  on,  and  who  appeared  to  be  attending  to  the 
said  measurement  and  valuation,  and  made  no  objections  to  it.    The 
defendant  then  proved,  that  the  farm  on  which  the  buildings  were 
erected,  was  intended  for  his  eldest  son,  and  the  dwelling-house  for 
his  residence ;  that  the  plaintiff  acknowledged  to  a  witness,  sworn 
in  the  cause,  that  the  defendant  had  agreed,  at  the  time  of  the  con- 
tract to  build  the  house,  to  pay  for  the  said  dwelling-house  82,000, 
and  refused  to  pay  more ;  that  the  wife  of  the  defendant's  son  then 
agreed  that  he  should  receive  8300  additional,  and  plaintiff'  in  conse- 
quence agreed  to  undertake  the  work.    The  defendant  also 
®*       •  proved,  that  hii?  son  resi<led  on  said  place,  and  was' residing 
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there  while  the  plaintiff  was  making  some  of  the  improvements 
charged  in  the  valnation  aforesaid ;  and  proved  by  the  son,  that  he 
had  given  no  directions  aboat  the  said  extra  work,  and  knew  nothing 
about  it ;  that  he  believed  it  was  done  through  his  wife.  He  further 
proved,  that  while  a  person  in  employ  of  plaintiff,  was  putting  up 
the  pales,  the  defendant  came  to  the  place,  and  inquired  of  said  per- 
son by  whose  direction  the  same  was  done,  and  was  told,  by  the  di- 
rection of  the  wife  of  the  defendant's  son,  the  defendant  thereupon 
remarked,  that  he  had  not  directed  them.  He  also  proved,  that  the 
plaintiff  acknowledged  that  the  defendant  agreed,  when  the  con- 
tract was  first  made,  to  give  him  for  building  the  dwelling-house 
12,000,  and  the  wife  of  his  son  agreed  to  give  him  in  addition  there- 
to $300,  and  that  he  could  not  prevail  on  defendant  to  give  more. 
And  that  the  plaintiff,  in  speaking  of  the  agreement  afterwards 
entered  into  to  substitute  a  roof  of  slate  in  place  of  shingles,  and 
another  alteration  about  the  kitchen,  said  the  defendant  was  to  give 
him  $100  more  for  the  slate  roof,  and  $60  or  $70  for  the  second  story 
of  the  kitchen.  The  defendant  then  prayed  the  Court  to  instruct 
the  jury,  that  if  they  were  of  opinion  from  the  evidence,  that  by 
the  original  agreement  between  the  parties  the  defendant  was  to  pay 
the  plaintiff'  $2,000,  and  by  a  subsequent  agreement  $100  and  $60  or 
170  for  the  alteration  agreed  to  be  made  in  the  original  plan,  then 
the  plaintiff  is  not  entitled  to  claim  of  the  defendant  more  than  the 
sum  agreed  upon,  unless  the  said  agreement  was  subsequently 
altered,  so  as  to  make  the  defendant  liable.  Which  instruction  the 
Court  [Stephen,  C.  J.,  Key  and  Plater,  A.  J.]  gave  to  the  jury. 
The  plaintiff  excepted. 

2.  The  defendant  also,  upon  the  aforegoing  statement,  prayed  the 
Court  to  instruct  the  jury,  that  if  they  believed  the  testimony,  and 
that  there  was  an  express  contract  between  the  plaintiff  and  defend- 
ant, by  which  the  defendant  was  to  pay  a  certain  specified  sum  of 
money,  then  the  jury  cannot  imply  a  new  contract  between  them, 
which  is  to  destroy  the  original  contract,  or  to  be  made  the  founda- 
tion of  the  plaintiff's  claim.  But  the  Court  were  of  opinion,  and  so 
instructed  the  jury,  that  if  they  find  from  the  evidence  that  any 
alterations  or  additions  to  the  original  plan  of  the  building  were 
made  with  the  knowledge  of  the  defendant,  for  which  he  paid,  that 
then  the  jury  might  find  *  from  that  fact  that  the  original 
contract  between  the  parties  was  rescinded;  and  if  it  was  so  ^"^ 
rescinded,  that  the  plaintiff  is  entitled  to  recover  compensation  for 
the  other  additions  or  alterations  in  the  said  building  which  were 
made  with  the  knowledge  of  the  defendant,  and  not  objected  to  by 
him  at  the  time.  The  defendant  excepted;  verdict  and  judgment 
for  the  plaintiff,  and  the  defendant  appealed  to  this  Court. 
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The  cause  was  argued  before  Buchanan,  Eable,  Martin,  and 

DOBSEY,  JJ. 

Magruder  and  J.  Johnson^  Jr.  for  the  appellant,  stated,  that  the 
questions  in  this  ca^e  arose  on  the  second  bill  of  exceptions,  being 
that  which  was  taken  by  the  defendant  below;  and  they  contended, 
1.  That  there  wa«  no  proof  of  any  subsequent  contract  between  the 
plaintiff  and  defendant,  and  no  circumstance  whence  to  infer  a  new 
contract,  by  which  the  defendant  was  bound  to  pay  more  than  the 
sum  originally  agreed  upon,  and  the  additional  sum  for  the  slate 
roof,  and  SCO  or  $70  for  the  second  story  to  the  kitchen.  2.  That 
proof  that  alterations  or  additions  were  made  with  the  knowledge 
of  the  defendant,  did  not  authorize  the  jury  to  find  that  the  original 
contract  was  rescinded.  3.  The  Court  erred  in  instructing:  the  jury, 
that  if  the  original  contract  was  rescinded,  the  plaintiff  waa  entitled 
to  recover  of  the  defendant  compensation  for  the  alterations  in  or 
additions  to  the  building,  because  made  with  the  knowledge  of  the 
defendant,  and  not  objected  to  by  him. 

Where  there  is  an  express  contract,  the  party  cannot  resort  to  an 
implied  one.  Tomsaint  vs.  Martinnat,  2  T.  R.  105 ;  Martin  vs.  Court, 
Ibid,  640 ;  Gale  vs.  Reed,  8  Eastj  80,  85 ;  Weaver  vs.  Boroughs,  1  Stra. 
648;  3  ChiUfs  Plead.  132,  {note  a,)  and  Peahens  Evid.  103.  The  evi- 
dence of  work  and  labor  was  offered  in  evidence  in  sup[)ort  of  the 
first  count  in  the  declaration.  This  was  a  variance  which  has  not 
been  cured  by  the  verdict.  1  Ghitty^s  Plead.  401,  402 ;  Speake  vs. 
Sheppard^  (ante  81;)  and  2  Phill.  Evid.  83. 

F.  S.  Key,  for  the  appellee. 

Judgment  reversed,  and  procedendo  awarded. 


03  •  Cooke  vs.  Curtis  et  al.  Lessee. 

If  a  witness  swears  that  he  was  present  at  the  birth  of  a  child,  and  the 
opposite  party  proves  that  he  was  not  present,  such  proof  is  substan- 
tially to  defeat  the  credit  of  the  witness,  and  his  testimony  may  be  cor- 
roborated by  proof  of  his  prior  declarations,  (a) 


(a)  Affirmed  in  Ins.  Co.  vs.  Davidson,  30  Md.  105,  and  in  McAleervs. 
Horsey,  35  Md.  463,  and  the  same  rule  of  evidence  was  applied  in  Bloomer 
vs.  State.,  48  Md.  537.  The  case  in  the  text  is  distinguished  in  Stocksdcde  vs. 
Cidlison,  35  Md.  325,  where  it  was  held  that  evidence  of  the  declarations  of 
deceased  subscribing  witnesses  to  a  will  are  inadmissible  in  support  of  the 
other  proof  of  the  genuineness  of  their  signatures.  Cook  vs.  Curtis,  is  also 
distinguished  in  Maitland  vs.  Bank.,  40  Md.  559,  where  it  was  held  that  such 
evidence  of  the  prior  unsworn  statements  of  the  witness  was  inadmissible 
in  support  of  his  sworn  statements,  because  there  was  no  real  similarity  in 
facts  and  circumstances  between  the  two.  In  McAleer  vs.  Horsey^  «i/j>m,  it 
was  held  that  the  rule  admitting  corroborative  testimony,  applied  where  the 
impeached  witness  was  a  party  to  the  suit.     But  by  Rev.  Code,  Art.  70,  sec. 
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Appeal  from  Baltimore  County  Court.  Ejectment  for  a  tract  of 
land  called  Barman's  Forest.  The  general  issue  was  pleaded;  and 
at  the  trial  the  defendant  (now  appellant,)  offered  to  read,  and  did 
read  in  evidence  to  the  jury,  the  following  affidavit,  having  first 
proved  the  deponent's  death,  and  the  same  having  been  taken  at 
the  time  it  bears  date,  and  having  been  agreed  to  be  read  in  evi- 
dence in  case  the  deponent  should  die,  viz.  "State  of  Maryland, 
Baltimore  County,  sc.  On  this  17th  day  of  July,  1819,  before  the 
subscriber  a  justice  of  the  peace  in  and  for  the  county  aforesaid, 
eomes  Dr.  Bichard  S.  Kingsmore,  of  Baltimore  County,  and  makes 
oath  on  the  Holy  Evangely  of  Almighty  Gk)d,  that  in  the  year  1809 
or  1810,  or  thereabouts,  he  delivered  Bebecca  Cooke,  wife  of  William 
Cooke,  of  Patapsco  Keck,  of  a  female  child,  that  the  child  was  born 
alive,  that  he  assisted  in  the  dressing  of  it,  and  left  it  alive  in  five  or 
six  hours  after  its  birth,  that  the  child  had  arrived  at  maturity,  and 
gave  as  satisfactory  and  full  evidence  of  life  as  any  child  could  give; 
that  the  child  had  been  injured  in  the  attempts  to  bring  it  into  the 
world  before  he  arrived,  and  he  supposes  these  injuries  produced  its 
death  after  he  went  away.    Sworn  to  before 

John  F.  Hasbis,  Justice  of  Peace,  Balto.  Cy." 

The  plaintiff  then  offered  to  prove,  by  several  competent  witnesses, 
that  the  child  to  whose  birth  the  said  deposition  refers,  was  not 
born  alive  as  stated  in  the  said  deposition,  but  dead;  and  that  the 
deponent.  Dr.  Eingsmore,  was  not  present  at  the  birth  of  any  of 
the  children  of  the  Mrs.  Cooke  mentioned  in  the  said  deposition. 
The  defendant  then,  to  corroborate  the  testimony  of  the  said  depo- 
nent, offered  to  prove  by  a  good  and  competent  witness,  that  said 
Eingsmore,  two  or  three  days  after  the  birth  of  the  child  mentioned 
in  the  deposition,  and  before  the  date  of  the  deposition,  did  declare 
the  same  facts  stated  as  he  had  deposed  to.  Which  testimony  the 
Court  [Hanson  and  Waed,  A.  J.]  refused  to  let  go  to  the  jury,  the 
-Court  being  divided  in  opinion;  the  defendant  excepted,  and  the 
verdict  and  judgment  being  against  him,  he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  Eaele,  Martin,  Dor- 
set, and  Stephen,  JJ.- 


2,  it  is  provided  that  it  shall  not  be  competent  for  any  party  to  the  cause, 
who  has  been  examined  therein  as  a  witness,  to  corroborate  his  testimony 
when  impeached,  by  proof  of  his  own  declarations  or  statements  made  to 
third  persons  out  of  the  presence  and  hearing  of  the  adverse  party.  The 
rule  is  left  in  force  as  applicable  to  other  witnesses.  Maitlmid  vs.  Bank, 
mpra.  It  should  not  be  extended,  but  applied  strictly.  Bloomer  vs.  State, 
supra. 

In  Conrad  vs.  Griffey,  11  Howard,  491,  where  the  case  in  the  text  is  cited, 
it  was  held  that  a  witness,  who  has  been  impeached  by  evidence  of  declara- 
tions inconsistent  with  his  testimony,  cannot  be  corroborated  by  evidence  of 
other  declarations  corresponding  with  his  testimony. 
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-  *  R.  JohnsaOj  for  the  appellant,  referred  to  1  Lofffs  GUb. 

***      279  ;  2  Bac.  Ab.  tit  Evidence^  (K)  663;  2  Ef^.  Dig.  519. 
No  coansel  appeared  for  the  appellee. 

Buchanan,  J.  delivered  the  opinion  of  the  Court.  We  can  per- 
ceive no  good  reason  why  the  evidence  offered  and  rejected  should 
not  have  been  received  in  corroboration  of  what  was  sworn  to  in  the 
deposition  of  Doctor  Kingsmore,  a  sufficient  foundation  for  that 
corroborating  testimony  being  laid  by  the  plaintiff,  in  offering  evi- 
dence that  Kingsmore  was  not  present  at  the  birth  of  any  of  Mrs. 
Cooke's  children,  which  was  substantially  to  impeach  his  credibility. 
And  where  the  credibility  of  a  witness  is  attacked  by  the  opposite 
party  his  prior  declarations  may  be  given  in  evidence  to  show  his 
consistency.  We  think,  therefore,  that  the  Court  below  erred  in 
not  suffering  the  evidence  offered  in  this  case  in  support  of  the 
testimony  of  Kingsmore,  as  contained  in  the  deposition,  to  go  to  the 
jury.  Judgment  reversed j  and  procedendo  awarded. 


Eatrie  vs.  Wheeleb's  Bx'r. 

A  copy  of  the  will  of  E.  W.  of  Virginia,  was  exhibited  and  proved  in  this 
State,  and  letters  testamentary  granted  to  one  of  the  executors  therein 
named,  the  other  having  renounced.  Before  granting  the  letters,  suit 
had  been  brought,  in  the  name  of  the  executor  to  whom  letters  were 
afterwards  granted,  and  who  before  the  letters  granted  declared  in  the 
action  and  made  profert — Held^  that  the  action  could  not  be  sustained. 

Appeal  from  Montgomery  County  Court.  Debt  on  a  single  bill, 
executed  on  the  25th  of  July,  1818,  by  appellant,  (the  defendant  in 
the  Court  below,)  to  the  appellee's  testatrix,  Elizabeth  Wheeler. 
The  writ  issued  on  the  26th  of  January,  1820.  The  profert  made  of 
the  letters  in  the  declaration,  which  was  filed  at  March  Term,  1821, 
wai^  as  follows :  ''  As  the  letters  testamentary  of  said  Elizabeth, 
whereby  it  sufficiently  appears  to  the  Court  here,  that  the  said 
Robert  is  executor  of  the  testament  and  laat  will  of  the  said  Eliza- 
beth, and  hath  the  execution  thereof."  The  defendant  pleaded  ne 
unques  executor ^  and  issue  was  joined  on  the  general  replication. 

At  the  trial  the  plaintiff,  (now  appellee,)  read  in  evidence  the 
single  bill  upon  which  the  action  was  founded,  and  the  letters  testa- 
mentary granted,  on  the  25th  of  May,  1821,  by  the  Orphans'  Court 
of  Montgomery  County,  to  the  plaintiff,  in  which  letters  it  stated* 
"that  a  copy  of  the  last  will  and  testament  of  Elizabeth  Wheeler^ 
of  •  Waterford,  in  the  County  of  Loudon,  and  State  of  Vir- 
^^  ginia,  deceased,  hath  in  due  form  of  law  been  exhibited,  proved 
and  recorded,  in .  the  office  of  the  register  of  wills  for  Montgomeiy 
County,  a  copy  of  which  is  to  these  presents  annexed,  and  adminis- 
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tration  of  ail  the  goods,  &c.  of  the  deceased,  is  hereby  granted  and 
oommitted  unto  Eobert  Baden,  one  of  the  executors  by  the  said  will 
appointed,  the  renunciation  of  Henrietta  Conn  being  proved  and 
recorded."  The  plaintiff  there  rested  his  case.  The  defendant  then 
prayed  the  Court  to  instruct  the  jury,  that  in  this  action  the  plain- 
tiff is  not  entitled  to  recover ;  which  the  Court  [Kilck)UR,  A.  J.] 
refased  to  do.    The  defendant  excepted,  and  appealed. 

The  cause  was  argued  before  Buchanan,  Eable,  Mabtin,  and 
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B.  Forrest,  for  the  appellant,  contended,  1.  That  the  appellee  had 
no  power  to  sue  when  the  action  was  commenced,  there  being  two 
persons  named  executors  in  the  will,  and  this  suit  was  brought  in 
the  name  of  one  before  letters  were  granted. 

2.  That  if  the  appellee  was  authorized  to  commence  the  suit  before 
letters  were  granted,  he  could  not  declare  before  probate  of  the  will. 

3.  That  the  appellee  could  not  qualify  as  executor  in  this  State  on 
producing  a  copy  of  the  will. 

4.  That  the  paper  produced  as  letters  testamentary  did  not  sup- 
port the  profert  made  in  the  declaration.  3  Bac.  Ab.  tit.  Executors 
<ind  Administrators,  (E  14,)  53;  RoWs  Ah.  914;  Sir  T.  Raym.  481, 
and  the  Act  of  1798,  ch.  101,  sub-ch.  3,  s.  13. 

Magruder,  for  the  appellee,  referred  to  Sewell  vs.  Hepburn,  4  H. 
d:  J.  393.  Judgment  reversed. 


Heuitt  and  Russell  vs.  The  State,  use  of  Brown. 

If  an  award  diBcloses  the  ground  taken  by  the  arbitrator  in  forming  his 
opinion,  the  case  is  open  to  the  inquiry,  whether  he  committed  a  mis- 
take in  XK>int  of  law.  (a) 

The  sheriff's  bond  is  an  annual  bond,  and  the  sureties  of  each  year  are 
responsible  for  the  neglects,  defaults,  acts  and  receipts,  of  their  principal, 
daring  the  time  only  between  giving  the  bond  passed  by  them,  and  the 
execution  of  the  next  yearns  bond,  (b) 

If  a  question  of  law  is  decided  by  an  arbitrator  selected  by  the  parties,  for 
the  purpose  of  finally  settling  such  a  question  between  them,  they  are 
bound  by  the  award.    Seintle, 

Under  a  general  submission  to  arbitrators  their  award  may  be  impeached  for 
an  error  in  law. 

Appeal  from  Baltimore  County  Court.  This  was  an  an  action  of 
debt  brought  upon  John  Chalmers'  bond  as  sheriff  of  Baltimore 
County,  dated  the  28th  of  December,  1814.    By  consent  of  parties 

(a)  See  OUver  vs.  Heap,  2  H.  &  McH.  320,  note;  State  vs.  Willktnis,  9  Gill, 
175;  Rigden  vs.  Martin,  poat^  m.  p.  408, 

(b)  Examined  in  Robey  vs.  Turner,  8  G.  &  J.  130. 
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^  the  cause  was  referred  without  any  •  other  pleadings  but  the 
^"  declaration,  to  Henry  Trapnall,  who  awarded  that  the  defend- 
ants, (the  appellants,)  pay  to  the  plaintiff,  (the  appellee,)  $330.04  and 
at  the  foot  of  his  award  the  arbitrator  refers  to  a  statement  annexed, 
which  statement  shows,  that  to  September  Term,  1815,  of  Baltimore 
County  Court,  three  writs  of  fieri  facias  were  levied  on  the  property 
of  Brown,  the  defendant  in  the  said  writs,  (being  the  person  at 
whose  instance  and  for  whose  use  this  action  was  brought,)  leaving 
in  the  hands  of  the  sheriff,  after  payment  of  the  debts  and  costs 
for  which  the  writs  of  ^n  facias  issued,  $56.41  due  to  Brown.  At 
March  Term,  1816,  one  other  writ  of  fi^ri  faciaa  was  levied  on  the 
property  of  Brown,  which  was  sold  to  the  amount  of  $500,  leaving 
a  balance,  after  payment  of  the  debt  and  costs,  $158.16,  for  which 
the  fieri  fada^  issued,  together  with  the  above  sura  of  $56.41  as  due 
to  Brown,  of  $398.25.  From  this  sum  $68.21  was  deducted,  being 
the  amount  of  a  judgment  against  Brown,  as  gamisheee  of  Chalmers, 
leaving  the  sum  of  $330.04  due,  being  the  sum  above  awarded.  The 
defendants  objected  to  a  judgment  being  entered  on  the  award 
^'  because  a  sum  of  money  has  been  awarded  to  be  paid  to  the  plain- 
tiff by  the  defendants,  which  they  were  not  bound  to  pay,  the  bond 
which  they  had  entered  into  not  being  then  in  force,  to  wit,  the 
sum  of  $500,  received  for  property  sold  on  a  iieri  fadasj  returnable 
to  March  Term,  1816,  at  the  suit  of,"  &c.  The  County  Court  gave 
judgment  for  the  debt  in  the  declaration,  and  costs;  to  be  released 
on  payment  of  $330.04,  by  the  arbitrator  awarded,  with  interest, 
&c.    From  this  judgment  the  defendants  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  Earlk,  and  Martin, 
JJ. 

Heathy  for  the  appellant,  contended,  1.  That  a  mistake  in  law  was 
good  cause  to  set  aside  an  award.  2.  That  the  award  included 
moneys  which  were  received  by  the  sheriff  upon  a  fieri  facias  Issued 
after  the  expiration  of  the  year  in  which  the  bond  was  given. 
Chacexs,  Westmore^  13  East,  357;  Atihert  vs.  MazCj  2  Bos.  d;  PuU. 
371;  Delver  vs.  Barnes^  1  Taunt.  48;  Wohlenberg  vs.  Lageman,  6 
Taunt.  254,  and  Price  vs.  HolliSj  1  Maule  dt  Selic.  105. 

No  counsel  for  the  appellee. 

^  •  Easle,  J.  delivered  the  opinion  of  the  Court.    To  the 

*^  •  award  returned  to  the  Court  in  this  cause  by  the  arbitrator, 
he  has  annexed  a  paper,  containing  a  statement  of  the  sum  awarded 
to  be  paid  by  the  appellants  to  the  appellee,  and  the  account  on 
which  the  same  in  his  judgment  is  chargeable  to  them.  This  paper 
is  to  be  considered  a  part  of  the  award;  and  as  it  discloses  the 
ground  taken  by  the  arbitrator,  in  forming  his  opinion  of  the  sub- 
ject, the  case  is  open  to  the  inquiry,  whether  he  committed  a  mis- 
take in  point  of  law,  in  the  decision  he  made  between  the  parties  t 
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The  case  submitted  to  arbitration,  is  a  joint  suit  against  the  appel- 
lants, as  securities  in  a  sheriff's  bond,  executed  on  the  8th  of  De- 
cember, 1814;  and  the  sum  for  which  they  are  rendered  liable  by 
the  award  of  the  arbitrator,  was  received  by  the  sheriff  lor  property 
sold  under  b  fieri  faciets^  returned  to  March  Term,  1816,  of  Baltimore 
County  Court.    It  is  plain,  then,  that  the  arbitrator  undertook  to 
determine  on  the  liability  in  law  of  the  appellants  for  the  money 
thus  received  by  the  sheriff;  and,  that  he  has  in  this  committed  an 
error,  the  Court  cannot  entertain  a  doubt.    The  sheriff's  bond  is  an 
annaal  bond,  and  the  securities  of  each  year  are  responsible  for  the 
neglects,  defaults,  acts  and  receipts,  of  their  principal,  during  the 
time  only  between  giving  the  bond  passed  by  them,  and  the  execu- 
tion of  the  next  year's  bond  by  the  sheriff.    From  the  date  of  the 
process  referred  to,  the  sheriff  must  have  remained  in  office  in  the 
year  1816,  which  he  could  not  have  done,  without  executing  a  further 
sheriff's  bond  in  the  fall  of  1815.    The  securities  in  this  last  bond 
are  liable  for  the  money  received  under  the'  fieri  facias^  if  any  per- 
sons are  liable  for  it,  and  not  the  a])pellants,  who  were  securities  in 
the  bond  executed  in  December,  1814.    The  law  question  thus  dis- 
posed of  by  the  arbitrator,  he  intended  to  decide  according  to  law, 
bat  as  he  was  not  informed,  and  decided  erroneously,  his  determina- 
tion is  not  agreeable  to  his  own  wishes,  and  his  award  ought  to  have 
been  set  aside  on  the  motion  made  to  the  Court  below  for  that 
poipose. 

It  is  to  be  observed,  that  this  is  not  a  distinct  question  of  law, 
decided  by  an  arbitrator  selected  by  the  parties,  for  the  purpose  of 
finally  settling  a  law  point  between  them.  When  such  a  case  occurs, 
it  will  perhaps  be  the  Court's  opinion  that  they  are  bound  to  abide 
by  the  award,  *  be  it  right  or  wrong.  Price  vs.  Hollis^  1  ^ 
Manle  iSb  8elw.  107.  The  parties  here,  referred  to  the  arbitra-  ^^ 
tor  all  matters  in  variance  between  them,  including  questions  of  right 
and  fact,  without  the  slightest  intimation  from  any  quarter,  that 
the  accountability  of  the  appellants,  for  the  receipts  of  the  sheriff  in 
the  year  1816,  was  to  be  considered  and  decided  on  by  him.  In  a 
case  of  general  submission  like  this,  the  authorities  are  clear  that  an 
award  founded  on  a  mistake  in  law  of  the  arbitrator  is  for  this  reason 
impeachable.  Kent  vs.  Elstob,  3  Easty  18;  Young  vs.  Walter^  9  Ves. 
364.  We  therefore  disapprove  of  the  judgment  of  Baltimore  County 
Court,  and  determine  that  it  be  reversed.  Judgment  reversed. 


M'Math  vs.  The  State,  use  of  Wheeler. 

The  sureties  in  a  guardian's  bond  are  not  released  from  their  responsibility 
to  the  ward,  where  on  their  application  to  the  Orphans'  Court  for  coun- 
ter-security, a  new  bond  is  executed  with  other  sureties,  although  the 
Orphans'  Court  by  their  order  endeavor  to  release  the  former  sureties,  (a) 

(a)  See  Rev.  Code,  Art.  52,  sec.  20;  Ounther  vs.  State,  31  Md.  21. 
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Appeal  from  Harford  County  Court.    Debt  on  a  guardian's  bond, 
entered  into  on  the  17th  of  March,  1802,  by  B.  Gi'een,  Junior,  with 
the  appellant,  and  othei^s,  as  his  sureties.    The  following  case  was 
stated  for  the  Court's  opinion :  B.  Green,  Junior,  was  duly  api)oint6d 
by  the  Orphans'  Court  of  Harford  County,  guardian  of  F.  Wheeler, 
at  whose  instance  and  for  whose  use  this  suit  was  brought,  and  as 
such  executed,  on  the  17th  of  March,  1802,  the  bond  on  which  this 
action  is  brought,  with  the  defendant,  (M'Math,)  and  others,  as  his 
sureties.    On  the  27th  of  March,  1804,  on  the  application  of  the  de- 
fendant and  B.  Bussey,  as  sureties  in  the  said  bond,  the  Orphans* 
Court  ordered  that  Green  should  give  counter-security.    He  offered 
other  security,  which  was  accepted  by  the  Court ;  and  a  new  guar- 
dian's bond  was  entered  into  by  him  to  the  State,  on  the  27th  of 
March,  1804,  with  B.  Green  and  J.  Hopkins,  his  sureties ;  and  M'Math 
and  Bussey  were  ordered  by  the  Court  to  be  released  from  being 
security  for  B.  Green.    At  the  time  of  passing  the  said  order,  and 
approval  of  the  bond  by  the  On^hans'  Court,  the  estate  and  prop- 
erty of  the  ward  remained,  and  was  in  the  hands  and  possession  of 
Green,  undiminished.    On  the  23d  of  January,  1816,  Green,  as  guar- 
dian to  F.  Wbeeler,  passed  an  account  with  the  Orphans'  Court,  m 
which  the  sum  of  £1,018  9  2,  was  the  amount  of  principal  in  the 
hands  of  the  said  Green ;  and  on  the  same  day  the  Court 
^^      •  passed  an  order,  directing  Green  to  pay  over  to  F,  Wheeler 
all  the  property  that  came  to  his  hands  or  possession,  as  guardian 
aforesaid,  agreeably  to  the  said  account  so  passed.  '  No  part  of  the 
money  appearing  to  be  due  by  this  account  was  paid,  or  in  any 
manner  secured  to  be  paid.    On  this  statement  the  County  Court 
gave  judgment  for  the  plaintiff,  and  the  defendant  appealed. 

The  cause  was  argued  before  Buchanan,  Eable,  Martin,  and 
Stephen,  JJ. 

R.  Johnsofij  for  the  appellant,  referred  to  the  Acts  of  1798,  ch.  101, 
sub-ch.  12,  s.  3,  5;  sub-ch.  15,  s.  12;  1807,  ch.  136,  s.  2;  and  1816, 
ch.  154. 

Mui-ray  and  Scottj  for  the  appellee.  Jtid^meiii  affirmed. 


Andrews  et  al.  m,  W.  &  J.  Bosley. 

Where  a  confesBion  of  judgment,  by  way  of  supersedeas^  was  entered  into 
on  the  17ch  of  November,  1815,  to  stay  execution,  agreeably  to  the  Act 
of  1814,  ch.  84,  on  a  judgment  rendered  on  the  9th  of  May.  1815.  and  a 
writ  of  error  issued  on  the  2d  of  February,  1822.  to  remove  the  proceed- 
ings on  the  judgment  by  confession — Held^  that  the  writ  of  error  be 
quashed,  more  than  three  years  having  elapsed  from  the  judgment  by 
confession  and  the  issuing  the  writ  of  error. 
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Ebbor  to  Baltimore  County  Court,  issued  on  the  2d  of  February, 
1822,  to  remove  the  proceedings  on  a  judgment  by  confession,  by 
way  of  supersedeas^  entered  into  by  the  plaintiffs  in  error,  before  two 
justices  of  the  peace,  on  the  17th  of  November,  1815,  to  stay  execu- 
tion agreeably  to  the  Act  of  1814,  ch.  84,  on  a  judgment  rendered 
OD  the  9th  of  May,  1815,  in  favor  of  the  defendants  in  error,  against 
one  of  the  plaintiffs  in  error. 

Murray,  for  the  defendants  in  error,  moved  to  quash  the  writ  of 
error,  it  having  been  sued  out  after  three  years  had  elapsed  since 
the  judgment.  He  cited  the  Act  of  1807,  ch.  151,  limiting  appeals 
and  writs  of  error  to  three  years  after  the  rendition  of  judgment. 

E.  Johnson,  contra.  The  Act  of  1807,  ch.  151,  alludes  to  judg- 
ments in  the  General  Court  and  Countv  Courts.  The  writ  of  error 
in  this  case  is  on  a  confession  of  judgment  under  the  Act  of  1814, 
ch.  84,  taken  before  two  justices  of  the  peace,  and  by  that  Act  such 
confession  stayed  execution  on  the  judgment  until  the  31st  of  Janu- 
ary, 1816.  Writ  of  error  quashed. 


♦  Lucas,  Trustee  of  Jamison  vs.  Latour.  100 

TroTer  for  goods  mortgaged  to  secure  a  usurious  debt  cannot  be  sustained, 
unless  the  plaintiff  has  tendered  the  amount  actually  loaned,  (a) 

If  the  party  by  whom  such  debt  is  contracted  becomes  an  insolvent  debtor, 
his  trustee,  under  the  insolvent  laws,  is  equally  bound  to  make  such 
tender  to  entitle  him  to  recover  the  goods  mortgaged.  (&) 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of 
trover,  brought  by  the  appellant  as  trustee  of  Jamison,  an  insolvent 
debtor,  against  the  appellee,  to  recover  the  value  of  594  copies  of  a 
book  called  Jamison's  Domestic  Medicine,  and  90  volumes  of  other 
medical  books.  The  defendant  pleaded  the  general  issue ;  and  at 
the  trial  the  plaintiff  gave  evidence  that  he  was  regularly  appointed 
trustee  of  Jamison,  who  was  duly  discharged  under  the  insolvent 

(a)  Approved  in  Baugher  vs.  Nelson,  9  Gill,  308,  the  Court  saying:  '"The 
doctrine  announced  in  the  cases  to  which  we  have  adverted  stands  upon  the 
principle  that  the  borrower  is  at  all  times  and  under  all  circumstances  under 
a  moral  obligation  to  pay  to  the  lender  the  sum  actually  loaned  with  legal 
interest,  as  a  fair  compensation  for  its  use.  When  a  borrower  appears 
in  a  Court  of  law  or  equity  as  a  suitor,  seeking  to  be  relieved  from  an 
usurious  contract,  he  will  not  be  heard  except  on  the  equitable  condition 
that  he  pays  to  his  creditor  the  sum  actually  and  fairly  due  after  deducting 
the  illicit  interest.'"  The  case  in  the  text  is  also  approved  in  Scott  vs.  Lear  if, 
34  Md.  397;  Shoemaker  vs.  Bank,  31  Md.  403,  and  Wilson  vs.  Hardesty,  1  Md. 
Ch.  69.    See  Rev.  Code,  Art.  86,  sec.  5. 

(6)  The  assignees  take  a  bankrupt's  property  in  the  same  condition,  and 
subject  to  the  same  burdens,  as  the  bankrupt  himself  held  it.  Dowler  vs 
Cushica.  27  Md.  355. 
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laws  of  this  State.  Jamison,  before  he  became  insolvent,  applied  to 
the  defendant  for  a  loan  of  money,  and  the  defendant,  about  the  Ist 
of  February,  1818,  loaned  him  $100,  and  between  that  time  and  the 
1st  of  May,  several  other  sums,  making  in  the  whole  $500.  At  the 
time  of  the  several  loans  the  defendant  received  from  Jamison  a  dis- 
count of  from  2|^  to  3  per  cent,  a  month  for  said  loans;  the  loans 
were  for  60  days  each,  and  renewed  at  the  end  of  the  60  days,  when 
the  same  amount  of  discount  was  exacted.  Jamison  gave  the  de- 
fendant his  promissory  notes  for  the  amount  of  each  loan,  and  at 
the  time  of  contracting  the  loans,  deposited  with  the  defendant  the 
books  and  goods  mentioned  in  the  declaration,  to  be  retained  by 
him  as  a  security  until  the  money  loaned  by  him,  and  secured  by  the 
promissory  notes,  was  repaid.  The  books  and  goods  were  of  the 
value  of  $2,029.  The  plaintiff,  after  having  been  appointed  trustee 
of  Jamison,  demanded  the  books  from  the  defendant,  who  refused 
to  deliver  them,  unless  he  was  repaid  the  aforesaid  sum  of  9500; 
which  the  plaintiff  did  not  then^  nor  at  any  time  afterwards,  tender 
or  offer  to  pay,  nor  did  he  offer  to  pay  any  part  of  it.  On  these 
facts  the  defendant  prayed  the  opinion  of  the  Court,  and  their  direc- 
tion to  the  jury,  that  the  plaintiff  was  not  entitled  to  recover:  which 
opinion  and  direction  the  Court,  [Dorset,  C.  J.,  Hanson  and  Ward, 
A.  J.]  gave  to  the  jury.  The  plaintiff  excepted;  and  the  verdict 
and  judgment  being  against  him,  he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  Martin,  and  Ste- 
phen, JJ. 

Meredithj  for  the  appellant.  1.  The  pledge  of  the  books,  under 
the  circumstances  of  the  case,  gave  no  lien  •  or  title  in  them 
**'*  to  the  defendant.  2.  Even  should  the  defendant  be  con- 
sidered as  having  a  lien  on  them  for  the  amount  of  money  actually 
loaned  to  Jamison,  with  the  legal  interest  on  it,  yet  his  refusal  to  de- 
liver up  the  books,  unless  paid  the  whole  nominal  sum  loaned,  was 
wrongful,  and  amounted  to  a  conversion.  It  is  contended,  that  there 
was  never  any  lien ;  that  the  contract  was  void  in  its  inception, 
under  our  Act  of  Assembly  relating  to  usury.  All  liens  are  bottomed 
on  the  contract,  and  this  being  illegal,  was  altogether  void.  This 
would  be  evident  but  for  the  case  of  Fiizroy  vs.  OwiUimj  1  T.  R.  153; 
but  that  case  is  founded  on  false  principles;  there,  Lord  Mansfield 
said  the  parties  were  in  pari  delicto^  and  that  the  rule  potior  est  cofuH- 
tio  possidentis^  ought  to  prevail.  Thirty'  years  before,  he  had  decided 
otherwise  in  Smith  vs.  Bromley^  Dou^,  695,  {note.)  In  Clarke  vs.  Shee 
and  Johnson^  1  Cowp,  197,  he  takes  a  distinction  between  the  viola- 
tion of  two  sorts  of  prohibitions,  enacted  by  ])Ositive  law,  in  respect 
to  contracts.  1.  To  protect  weak  or  necessitous  men  from  being 
overreached,  &c.  There  the  rule  in  pari  delicto^  potior  est  conditio  de- 
fendentiSj  does  not  hold.  2.  Prohibitions  founded  upon  general  rea- 
sons or  policy.    There  both  parties  offending  are  equally  guilty ;  par 
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est  delictumy  ei  potior  est  conditio  defendentis.  The  same  distinction 
is  laid  down  by  his  Lordship  in  Brotcning  vs.  Morris,  2  Cowp.  790. 
Here  the  plaintiff  does  not  apply  for  relief  upon  equitable  grounds. 
He  goes  upon  his  strict  legal  right.  The  case  of  Hindle  vs.  O^Brien^ 
1  Taunt.  414,  recognizes  and  is  founded  upon  the  same  principle. 
But  that  case  was  overruled  in  Roberts  vs.  Goff,  4  Barntv.  dk  Alder. 
92.  The  rule  in  equity  and  at  law  is  different.  Assignees  of  a  bank- 
rupt are  not  bound  to  pay  what  is  due  on  usurious  contracts.  Ex 
parte  Skip,  2  Ves.  489.  Liens  may  be  waived  by  the  conduct  of  the 
parties.  Cortelyou  vs.  Lansing,  2  Vaine^s  Cases,  214;  Spears  v^,  Hartly, 
3  Eisp.  Rep.  81. 

Mayer,  for  the  appellee.    The  demand  of  the  plaintiff  is  to  be 
viewed  on  the  footing  of,  and  subject  to  the  principles  which  regu> 
late  reclamations  by  borrowers  from  usurious  lenders.    Much  as  has 
been  said  about  the  innocency  of  the  borrowers,  and  the  relative 
disparity  of  blame  between  them  and  lenders,  it  is  nevertheless  cer- 
tain, that  there  was  a  time,  and  a  very  long  period  too,  when  the 
borrower  could  not  recover  even  the  usurious  excess  of  interest  paid 
by  him  on  the  loan.    •  Tomhins  vs.  Bemet,  1  Salk.  22.    Now 
the  law  has  relented  on  this  score;  but  still  so  far  considers  *"•* 
the  borrower  involved  in  the  fault  of  the  transaction,  that  it  will  not 
suffer  him  to  recover  more  than  the  usurious  portion  of  interest  re- 
ceived, or  rather  it  does  not,  as  the  plaintiff' 's  counsel  must  pretend 
for  the  sake  of  their  doctrine,  consider  the  borrower  so  commenda- 
ble in  opposing  the  usurer  as  to  reward  him  with  the  principal,  and 
the  fair  interest  upon  it,  as  well  as  the  usurious  excess.    The  law 
authorizes  no  such  unseemly  extortion ;  no  such  ungrateful  game. 
Broiming  vs.  Morris,  2  Cowp.  790.    We  may  then  safely  admit,  that 
the  lender  and  borrower  in  usurious  loans  are  not  in  pari  delicto.    The 
plaintiff  must  show,  however,  that  the  borrower  is  not  only  blame- 
less, but  entitled  to  more  than  commiseration,  and  that  he  is  of  such 
pre-eminent  merit  that,  as  a  public  benefactor,  he  must  '*•  receive  the 
forfeit ''  of  the  lender's  property,  the  principal  and  legal  interest  too, 
of  the  money  which   he  himself  has  solicited  and  enjoyed.    The 
pledge  was  delivered  and  vested,  for  what  it  might  eventually  pro« 
duee,  in  the  lender.    Here  is  an  Act,  then,  as  definitive  as  payment ; 
and  the  analogy  between  the  pledging,  to  serve  a  usurious  contract, 
and  a  payment  of  money  under  such  contract,  is  perfect.    If,  in  case 
of  payment,  the  borrower  can  recover  back  only  the  usurious  part  of 
the  interest,  and  is  forbidden  to  seize  more,  how,  in  the  case  of  the 
pledge,  can  he  ask  back  that,  without  paying  that  for  which  it  stands^ 
namely,  the  principal,  and  honest,  legal  interest  ?    The  law  will  not 
so  lavishly  indulge  borrowers,  and  administer  such  prodigal  equity- 
to  them,  as  to  allow  them  to  annul  their  own  acts  of  pledging,  with- 
out doing  what  honesty  requires ;  so  thought  Lord  Mansfield  in  the 
case  in  point,  of  Fitzroy  vs.  Owillim,  1  T.  R.  154.    In  all  cases  where 
a  Court  is  asked  to  rescind,  and  recall,  what  by  convention  of  parties 
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has  been  already  executed,  they  are  in  effect,  completely  at  large  to 
examine  the  injury  really  sustained  by  the  individual,  and  have  a 
discretion  wide  as  the  equity  and  the  morality  of  the  case.  Where 
a  contract  is  to  be  rescinded,  or  a  deed,  as  here,  to  be  undone,  the 
parties  must  be  placed  in  statu  quo.  Huntt  vs.  SiUc^  5  East^  449. 
Even  when  a  party  has  requested  his  partner  in  illegal  concerns  to 
pay  on  account  of  them  a  sum  of  money,  payable  too  only  in  virtue 
of  their  original  unlawful  association,  he  has  been  held  liable,  simply 
upon  the  force  of  the  mere  request,  and  the  consequent  advantage 
of  the  payment.  To  this  effect  are  Petrie  vs.  Hannay^  3  1\  R.  418; 
Faikney  vs.  Reynom^  4  Burr,  2069 ;  Roe  vs.  GallierSy  2  T.  R.  139. 
Jamieson  here  has  requested  the  money,  and,  obtaining  it,  enjoyed 
an  advantage  from  the  request,  and  by  the  request  gave  birth  to  the 
unlawful  act  of  which  he  now  complains.  He  is  in  delicto;  and  cer- 
tainly in  the  situation  of  one  who  ungra'Ciously  seeks  to  protect  him- 
self, and  profit  meanly,  by  his  own  wrong.  Barnes  vs.  Hedley^  2 
Taunt.  184. 

The  common  law  settles  the  borrower's  liability,  and  makes  a  con- 
tract for  him  with  the  lender,  governed,  to  be  sure,  by  the  statute 
agaiust  usury,  but  paying  i*espect  to  that  statute  only  so  far  that  the 
amount  of  his  liability  be  not  inconsistent  with  the  rates  stipulated 
by  the  statute.  If  this  be  so,  the  common  law  divides  or  retrenches 
the  condition  of  the  pledge,  according  to  reason,  or,  in  other  words, 
modifies  it  according  to  honesty,  and  in  due  regard  to  the  advantage 
legally  obtained  by  the  borrower.  1  Saund.  66;  Hob.  14;  Vent  237; 
Co.  lAtt.  206  h;  Comb.  246.  There  can  be  no  doubt  as  to  what  is 
honestly  due  here  to  the  defendant,  and  as  little  as  to  the  advantage 
which  from  that  defendant  the  plaintiff'  has  enjoyed.  The  benefit 
enjoyed  by  him,  in  consideration  of  law,  is  the  principal,  with  inte- 
rest such  as  the  law  prescribes  that  principal  to  be  worth. 

The  gist  of  this  action  is  the  conversion  complained  of,  and  it  is 
exclusively  for  the  jury  to  find  that.  10  Co.  57.  The  object  of  the 
suit  is  damages,  and  a  groimd  of  personal  injury  is  taken,  and  the 
jury  are  to  regard  the  whole  circumstantial  justice  of  the  case,  and 
find  a  conversion,  or  estimate  the  extent  of  it,  according  to  the  real 
grievance  experienced.  The  very  nature  of  the  action,  and  of  the 
claim  of  which  it  is  the  vehicle,  requires  the  jury,  under  the  direction 
of  the  Court,  to  administer  that  equity  so  much  complained  of  here, 
and  to  bind  the  borrower  to  an  honest  concession  toward  the  lender. 

An  action  of  debt  on  our  statute  of  usury,  if  we  could  suppose  such 
an  action  admissible,  would  not  admit  of  such  an  estimate  of  real 
damage,  and  would  not  call  for  such  equitable  discrimination.  So  on 
an  action  of  debt  for  escape  against  a  sheriff',  the  whole  claim 
against  the  primitive  defendant  is  recovered ;  but  by  an  action  on 
the  case,  only  the  amount  of  the  actual  injury  sustained  by  the 
plaintiff  can  be  recovered.    Stone  vs.  Lingicood,  1  Strange,  651.    Upon 
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all  these  views,  it  is  evident,  that  the  law  requires  here  what  equity 
woald ;  that  in  this  case  equity  is  law  j  Ex  parte  Skip,  2  Ves.  489. 

WiUiamSy  on  the  same  side.  All  the  authorities  are  reconcilable, 
and  do  not  impugn  the  decision  of  Lord  Mansfield.  The  statute  of 
usury  is  founded  on  a  mistaken  notion.  This  Court  will  not  go  fur- 
ther than  the  Courts  in  England  have  gone ;  and  though  they  will 
enforce  the  penalties  of  the  statute,  they  will  not  in  civil  cases,  act 
severely  upon  the  mere  policy  of  it.  The  Act  of  Assembly,  and  the 
English  statute,  are  similar.  Usurious  transactions  are  not  void  for 
all  purposes.  The  contract  cannot  be  enforced  for  the  usurious  inte- 
rest ;  so  far  only  is  it  void.  If  the  true  sum  loaned  in  this  case  had 
been  paid,  there  would  be  no  lien  for  the  excess  of  interest,  and  the 
property  could  not  be  held  by  the  defendant.  Lord  Mansfield  is  not 
inconsistent  in  his  decisions  in  Mtzroy  vs.  Gwillim;  Smith  vs.  Brom- 
ley; Clarke  vs.  Shee  d;  •  Johnson^  and  Browning  vs.  Morris.  It  -m^^ 
is  admitted,  that  when  the  usurer  comes  into  Court  to  en-  **'^ 
force  his  contract,  he  must  be  defeated.  There  is  a  difference  be- 
tween an  attempt  to  enforce  a  usurious  contract,  and  in  defending  it. 
Fitzray  vs.  Gwillim,  per  Lord  Mansfield.  The  borrower  has  remedy 
to  recover  all  the  excess  of  interest  paid.  Clarke  vs.  Shee  &  Johnson, 
If  a  man  pays  a  sum  of  money  by  way  of  bribe,  he  cannot  recover 
it  back,  because  both  parties  are  equally  criminal.  But  where  con- 
tracts are  prohibited  by  positive  statute,  as  is  the  case  with  usurious 
contracts,  the  parties  are  not  in  pari  delicto,  and  the  excess  of  inte- 
rest may  be  recovered.  Hindle  vs.  O^Brien  was  not  an  equitable  ap- 
plication to  the  Court ;  but  the  Court  considered  the  case  as  coming 
under  equitable  considerations,  and  applied  to  it  the  principles  of 
Lord  Mansfield.  Although  this  decision  was  overruled  in  Roberts  vs. 
Ooff,  yet  the  Court,  in  this  latter  case,  went  upon  the  same  princi- 
ples as  laid  down  in  Fitzroy  vs.  Owillim.  This  is  an  equitable  ac- 
tion ;  and  when  the  borrower  comes  into  Court  in  an  equitable  action, 
he  must  do  equity.  7  Bac.  Ah.  tit.  Usury,  ((?.)  204,  cites  Langford 
vs.  Barnard,  2  Vem.  170, pL  166;  Bosanquetty^.  Bashwood,  Cas.  temp. 
TaW.  38.  The  case  of  Spears  vs.  Hartly  is  analogous  to  that  before 
the  Court.  There,  the  remedy  only  was  barred,  but  the  debt  existed; 
it  was  not  the  case  of  an  express  lien.  A  man  cannot  set  up  his  own 
illegal  act  to  avoid  his  own  deed.  Watts  vs.  Brooke,  3  Ves.  613;  Denn 
vs.  Dodds,  1  Johns.  Cas.  151. 

Winder,  in  reply.  In* Fitzroy  vs.  Gwillim,  Lord  •  Mansfield  ^  ^  q 
said,  that  the  plaintiff  could  not  recover,  because  both  parties  **•' 
had  violated  the  law.  Here  both  the  parties  have  not  violated  the 
law ;  and  therefore,  even  if  his  lordship  was  correct,  this  case  does 
not  come  within  the  principle  he  laid  down.  Uih)u  a  motion  for  a 
new  trial  his  lordship  does  not  adhere  to  his  reason  given  at  nisi  prius. 
He  resorts  to  a  new  principle — that  an  action  of  trover  is  an  equita- 
ble action.  This  is  the  only  authority  which  says  it  is  an  equitable 
action.     Upon  this  ground  only  could  his  judgment  be  sanctioned, 
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and  if  that  is  erroneoas,  then  the  decision  falls  to  the  ground.  Sap- 
pose  this  had  been  replevin,  would  it  be  said  to  be  an  equitable  ac- 
tion f  But  it  has  been  said  that  this  is  a  proceeding  in  rem^  and 
therefore  equitable.  The  contract  in  this  case  could  create  no  lieu. 
The  deposit  was  by  agreement,  which  agreement  was  void,  and  must 
come  within  the  statute  which  makes  it  utterly  void,  and  being  so, 
can  create  no  right.  Chapline  vs.  Hogmire^  1  H.  d;  J.  29.  There  is  no 
case  where  a  Court  of  Chancery  would  enforce  the  contract,  if  usuri- 
ous. The  Court  have  always  enforced  the  statute  of  usury  rigorously. 
Where  the  party  comes  forward  to  be  redressed  at  law  against  iniqui- 
tous proceedings  under  a  positive  law,  the  Courts  have  no  discretion, 
but  must  give  redress.  An  action  of  trover  is  no  more  an  equitable 
action  than  an  action  of  debt.  The  boundaries  between  a  Court  of 
equity,  and  a  Court  of  law,  must  be  preserved.  Lord  Mansfield  had 
committed  an  error,  and  he  could  not  get  rid  of  it,  but  by  resorting 
to  a  new  principle.    His  opinions  may  be  set  off  against  each  other. 

Judgment  affirmed. 


114  *  Snowden  €t  al.  v8,  DoESEY  et  ah 

An  appeal  will  not  lie  from  an  interlocutory  decree  of  the  Court  of  Chan- 
cery, by  which  no  question  of  right  between  the  parties  is  decided,  (a) 

Appeal  from  an  interlocutory  decree  of  (he  Court  of  Chancery. 
The  appellees  filed  their  bill  for  the  specific  performance  of  a  contract 
to  convey  land.  The  Chancellor,  [Kilty,]  in  giving  his  decree, 
stated  that  there  was  sufficient  proof  of  the  contract  for  a  convey- 
ance, and  that  the  bill  prayed  for  an  account  a«  a  consequence  of  the 
right  to  a  conveyance,  and  a  decree  therefor;  but  that  he  thought 
proper  and  necessary  to  pass  an  interlocutory  decree  for  an  account, 
in  order  to  ascertain  the  sum  due  on  either  side  preparatory  to  a 
l&nal  decree.  He  therefore  decreed,  that  the  parties  account  with 
each  other  concerning  the  matter  mentioned  in  the  proceedings,  and 
that  the  auditor  should  state  an  account  from  the  evidence  already 
offered,  or  that  might  be  exhibited  to  him.  From  this  decree  the 
defendants  appealed. 


(a)  Affirmed  in  Meyer  vs.  Steuart,  48  Md.  425 f  Cornell  vs.  McCaiin,  Ibid, 
608;  HUl  vs.  Reifmider.  39  Md.  431;  WUhelm  vs.  Caylor,  32  Md.  161;  PhiUips 
vs.  Pearson,  27  Md.  242;  Ringgold's  Case,  1  Bl.  13;  McKim  vs.  Tlionipaon, 
Ibid,  172;  Hnngerford  vs.  Bourne,  3  G.  &  J.  142;  Roberts  vs.  Sctlisbitry,  Ibid, 
434;  Hagtliorp  vs.  Hook,  1  G.  &  J.  309;  Danels  vs.  Taggart.  Ibid,  321.  Distin- 
guished in  Nolly  vs.  Long,  56  Md.  571.  See  Rev.  Code,  Art.  71,  sees.  3&-42; 
Chappdl  vs.  Funk,  57  Md.  465;  GHffith  vs.  Clarke,  18  Md.  457;  Phelps  vs. 
Stewart,  17  Md.  242;  Dugan  vs.  Gittings,  3  Gill,  153;  Thompson  vs.  MeKim, 
post,  m.  p.  302;  Pfeaff  vs.  Jones,  50  Md.  263;  Reeder  vs.  Machen,  57  Md.  56. 
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The  cause  coming  on  to  be  argued  before  Buchanan,  Eable,  and 
Mabtin,  JJ. 

T.  B.  Borseyj  (Attorney-General,)  and  Taney,  for  the  appellees, 
moved  the  Court  to  dismiss  the  appeal.  They  referred  to  the  Acts 
of  1721,  ch.  14,  s.  4;  1785,  ch.  72,  s.  27;  and  1818,  ch.  19;i,  s.  1; 
Jacobus  L,  D,  tit.  Decree;  2  Harr.  Chan.  331.  They  admitted  that 
there  might  be  an  appeal  from  an  interlocutory  decree,  where  there 
was  some  •  principle  decided,  as  in  the  cases  of  Eaiclings  vs.  ^  -  - 
Kerr  in  1789 ;  Steuart  vs.  Raidings  in  1791 ;  Mackall  vs.  Wilkin-  * *S 
son  in  1792;  Oover  et  al.  vs.  Hall  in  1810;  Caman  et  al.  vs.  I'urnej'^ 
(antej  66/)  Blalce^s  Chan.  Fr.  174, 176.  They  also  cited  2  Com.  Dig.  tit. 
Chancery,  (V)  310;  2  Harr.  Chan.  321;  Staunton  vs.  Oldham,  2  AtJc. 
383;  Anon.  1  Ve^.jr.  93;  Graves  vs.  Graves,  2  Hen.  i&  Munf.  22. 

Magruder,  against  the  motion,  referred  to  the  Act  of  1819,  ch.  144, 
8.4;  Moore  \%.  W/rite,  December,  1819 ;  Berry  vs.  Johnson,  Decem- 
ber, 1814;  Pottingervs.  Steuart,  December,  1813;  Hollingsicorth  \%. 
McDonald  et  al.  December,  1807 ;  Warfield  vs.  Warfield,  5  H.  cfc  J. 
459;  Ruthford  vs.  Fisher,  4  Ball.  Rep.  22;  Green  vs.  Winter,  1  Johns. 
Chan.  Rep.  77;  Wish  vs.  Bickington,  1  Bro.  Ca.  Pari.  376. 

Buchanan,  J.  delivered  the  opinion  of  the  Court.  It  is  the 
opinion  of  the  Court  that  an  appeal  will  not  lie  from  a  mere  inter- 
locutory order,  by  which  nothing  is  finally  settled  between  the  par- 
ties, and  such  we  consider  the  order  for  an  account  in  this  ca^e, 
which,  in  the  language  of  the  Chancellor,  wa«  only  preparatory  to  a 
final  decree,  and  was  liable  to  be  reviewed  by  him  at  pleasure.  It 
settles  nothing  in  controversy  between  the* litigating  parties;  but 
alter  an  account  taken,  the  Chancellor,  without  a  bill  of  review 
might,  on  further  proof,  or  on  more  mature  consideration,  have  re- 
jected the  account,  and  dismissed  the  complainant's  bill,  if  the  pro- 
ceedings had  not  been  arrested  by  the  appeal.  And  if  upon  this 
appeal,  we  were  to  undertake  to  inquire  into  the  correctness  of  the 
order  for  an  account,  we  should  be  obliged  to  go  into  an  examina- 
tion of  the  whole  merits  of  the  case,  and  in  rejecting  or  affirming 
the  order,  to  decide  upon  that  on  which  the  Chancellor  has  made 
no  decree,  and  which  could  only  properly  be  brought  before  us  after 
a  final  adjudication  in  the  Court  of  Chancery. 

On  the  suggestion,  that  it  was  the  practice  of  this  Court  to  enter- 
tain appeals  from  orders  of  this  descriptioD,  we  have  examined,  and 
can  find  no  such  case  as  this,  none  in  which  something  more  was  not 
decreed,  and  some  question  of  right  settled  between  the  parties, 
except  the  case  of  Berry  vs.  Johnson,  which  is  said  to  be  similar  to 
this,  but  that  cause  passed  sub  silentio,  and  cannot  be  called  into 
precedent. 

•  It  is  easy  to  perceive,  that  appeals  from  orders  of  this 
description  mi^ht  be  productive  of  great  inconvenience  and    H" 
vexatioas  delays,  which  should  not  be  incurred  without  necessity ; 
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and  there  can  be  no  such  necessity  where  nothing  is  done  oonch- 
sive  upon  the  Chancellor;  but  the  order  remains  open,  subject  to 
his  final  disposition,  and  may  be  rescinded  on  motion. 

Appeal  dismissed. 


Roberts  vs.  Gibson's  Ex'r  et  al. 

The  property  qualification  required  by  the  42d  Article  of  the  Ck)D8titution  of 
this  State,  was  not  intended  as  a  fund  to  secure  the  sheriff's  official 
creditors  in  addition  to  the  bond  required  of  him  as  sheriff. 

Other  clauses  of  the  Constitution  may  be  resorted  to  in  aid  of  the  construc- 
tion of  that  which  may  be  doubtful  or  uncertain. 

Where  the  same  language  is  used  in  different  clauses  of  the  Constitution, 
ui)on  the  same  or  similar  subjects,  it  must  receive  the  same  construc- 
tion, unless  some  particular  reason  to  the  contrary  can  be  assigned. 

A.  in  order  to  make  B.  eligible  as  sheriff,  in  case  he  should  be  elected,  con- 
veyed to  him  certain  lands,  with  an  agreement  that  they  should  be  re- 
conveyed,  &c.  6.  was  not  elected,  but  was  returned  as  having  the  next 
highest  number  of  votes  to  C.  who  was  commissioned  sheriff.  B.  re- 
conveyed  the  lands  to  A.,  and  C.  dying  within  the  time  for  which  he  was 
elected,  B.  was  commissioned  as  sheriff,  according  to  the  Constitution, 
for  the  residue  of  the  term,  and  gave  bond,  and  having  become  a 
defaulter,  his  sureties  in  his  bond  became  answerable,  and  paid  con- 
siderable sums  of  money  for  him,  and  filed  a  bill  against  A.  alleging 
that  the  deeds  between  A.  and  B.  were  a  fraud  upon  the  law,  and 
that  the  sureties,  as  creditors  of  6.  had  a  right  to  have  the  land  sold  for 
the  payment  of  their  debt— Held,  that  although  the  transaction  between 
A.  and  B.  may  be  considered  a  fraud  upon  the  law,  it  did  not  neces- 
sarily follow  that  every  subsequent  creditor  of  B.  could  take  advan- 
tage of  it,  that  if  B.  had  refused  to  reconvey  the  land  to  A.  the  law 
never  would  have  lent  its  aid  to  A.  who  was  particeps  criminis,  to  obtain 
its  restoration;  nor  would  it  enforce  the  performance  of  a  contract  made 
in  violation  of  its  policy.  But  if  a  third  person,  a  subsequent  creditor, 
attempts  to  vacate  the  deed  of  reconveyance  on  account  of  fraud 
against  the  public,  he  must  show  either  that  it  was  fraudulent  against 
creditors  generally  under  the  Statute  of  18  Eliz.  ch.  5,  or  that  it  was  a 
deception  or  misrepresentation  practised  upon  him,  by  which  he  was 
induced  to  become  the  creditor  of  B.  and  to  consider  the  land  a  fund  for 
his  security,  (a) 

This  case  is  not  embraced  by  the  Statute  of  13  Eliz.  ch.  5. 

The  sureties,  having  full  knowledge  of  the  deeds,  and  no  imposition  or  con- 
cealment having  been  practised  upon  them  by  which  they  were  fraudu- 
lently induced  to  become  the  creditors  of  B.  and  to  consider  the  lands 
as  his  property,  and  answerable  for  his  debts,  are  not  entitled  to  re- 
lief, (b) 

B.  being  dead,  whether  or  not  his  heirs  ought  to  have  been  made  parties. 

APPEAL  from  Chancery.    The  bill  in  this  case  was  filed  on  the 
6th  of  September,  1804,  in  the  name  of  Jacob  Gibson,  William  M. 


id)  See  Alex,  Br,  Stat,  404. 

[h)  Cited  in  Cushwa  vs.  Cushwa^  5  Md.  54. 
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€atrop,  Nathan  Harrington,  and  Benjamin  Willmott,  against  the 
devisee  and  executor  of  Edward  Roberts.  On  the  death  of  Gibson, 
his  execntor  was  made  one  of  the  complainants.  The  facts  were 
these:  John  Thomas  was  a  candidate  for  the  oflice  of  sheriff  of 
Talbot  County,  at  the  election  held  on  the  first  Monday  of  October, 
1797.  On  the  28th  of  September,  1797,  preceding  the  election, 
Edward  Roberts,  (the  father  of  the  appellant,)  and  his  wife,  con- 
Teyed  to  John  Thomas,  a  tract  of  the  land  called  Farmer's  Delight, 
with  a  view  and  intention,  as  acknowledged  by  Eoberts,  the  gran- 
tor, to  qualify  Thomas,  according  to  the  42d  Article  of  the  Constitu- 
tion of  this  State,  to  hold  said  office,  in  case  he  should  be  elected. 
Thomas  failed  in  the  election,  and  Edward  Cox,  having  the  greatest 
number  of  votes,  was  elected  and  commissioned  as  sheriff;  but 
Thomas  was  returned  as  having  the  next  highest  poll  to  that  of 
Cox.  On  the  29th  of  November,  1797,  Thomas  reconveyed  the  land 
to  Roberts,  in  consideration  of  £1,000,  (as  stated  in  the  deed,  and 
in  the  answer  of  the  defendant,)  the  possession  of  the  land  ha\ing 
been  always  •  held  by  Eoberts  from  the  time  of  his  and  his  ^  ^  ^y 
wife's  deed  of  conveyance  to  Thomas.  The  deed  from  Thomas  ^'■' 
to  Eoberts  was  acknowledged  before  Jacob  Gibson,  the  late  com- 
plainant, as  a  justice  of  the  peace,  on  the  day  of  its  date,  and  was 
recorded  on  the  9th  of  January,  1798.  In  July,  1798,  Cox  died,  and 
Thomas  was  commissioned  as  sheriff,  and  gave  bond  according  to 
law,  on  the  12th  of  July,  1798,  with  John  Nabb,  and  John  Thomas, 
of  Wye,  as  his  securities,  and  acted  as  sheriff'  till  his  death,  in  Feb- 
ruary, 1802.  Omitting  to  give  a  bond  for  his  performance  for  the 
year  1799,  within  the  period  prescribed  by  law,  he  gave  such  a  bond, 
according  to  the  provisions  of  a  special  Act  of  Assembly,  on  the  31st 
of  December,  1799,  with  William  M.  Catrop  and  Nathan  Harrington 
as  his  securities.  On  the  2Gth  of  November,  1799,  he  gave  a  bond 
for  his  performance  of  the  office  for  the  next  succeeding  year,  (1800,) 
with  Jacob  Gibson  and  Benjamin  Willmott,  his  securities.  The 
complainants  state  in  their  bill,  that  they  entered  into  the  security- 
ship  by  the  bond,  dated  the  26th  of  November,  1799,  on  the  faith  of 
the  security,  which  they  looked  to  in  the  land  conveyed  by  Eoberts 
and  wife,  to  Thomas,  on  the  28th  of  September,  1797,  and  recon- 
veyed by  Thomas  to  Eoberts  on  the  29th  of  November,  1797;  and 
they  allege,  that  the  deed  from  Thomas  to  Eoberts,  of  the  29th  of 
November,  1797,  is  fraudulent,  and  that  the  property  therein  men- 
tioned is  liable  for  certain  debts  which  they  allege  they  have  paid 
as  securities  of  Thomas. 

Kilty,  C.  at  February  Term,  1811,  as  the  grounds  of  his  decree, 
stated,  ^  that  with  respect  to  the  parties,  he  must  consider  the  origi- 
nally named  as  being  still  the  complainants,  notwithstanding  the 
writing  filed  by  Nathan  Harrington,  and  the  deposition  by  Benja- 
min Willmott,  inasmuch  as  they  had  not  applied  to  the  Court  to 
7  6  H.  &  J. 
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be  struck  out  of  the  bill.    As  to  the  merits  of  the  case,  it  is  to  be 
observed,  that  no  suits  on  a  similar  account  has  been  brought  in 
this  State,  and  therefore  this  must  be  decided  on  principles  of  equity, 
without  the  aid  of  any  express  authority.    He  considers  the  con- 
veyance from  Roberts  and  wife,  to  Thomas,  and  the  reconveyance 
from  Thomas  to  Roberts,  under  the  bond  for  that  purpose,  to  have 
been  made  by  collusion,  and  to  have  been  fraudulent  as  against  sub* 
1 1  fi    sequent  creditors,  or  at  least  against  those  who  became  *  so  ou 
'■'■^    account  of  transactions  relating  to  the  office  of  sheriff,  and 
also  as  against  the  public  or  the  Stat«,  the  executive  of  which  was 
bound  to  commission  Thomas  on  the  return  of  the  judges  who  judged 
of  the  property  from  the  land  conveyed  by  Roberts.    And  the  Statute 
of  13  Elizabeth,  ch.  5,  he  considered  as  extending  to  duties  as  well  as 
debts.    If  Thomas  had  retained  the  land  so  conveyed  to  him,  it 
would  have  been  liable  for  his  debts,  and  his  public  creditors,  to 
whom  the  complainants  have  been  made  answerable,  might  have 
resorted  to  it.    And  the  Chancellor  is  at  present  of  opinion,  that 
the  complainants  were,  on  payment  of  such  claims,  entitled  by  substi- 
tution to  stand  in  the  place  of  the  original  creditors;  and  that  the 
land  must  be  followed  in  equity,  and  made  liable  to  their  claims,  the 
amount  of  which  it  is  necessary  to  ascertain,  in  order  to  ground  a 
decree  for  the  payment  thereof,  or  a  sale  of  the  land  for  that  pur- 
pose."   He  decreed,  that  the  auditor  state  an  account.    The  account 
which  the  auditor  stated  was  between  Thomas  and  Gibson,  making 
the  former  indebted  to  the  latter  $5,862.47.    To  this  account  objec- 
tions were  made  by  the  defendants,  but  they  were  overruled  by  the 
Chancellor,  who  ratified  and  confirmed  that  auditor's  report,  and 
decreed  a  sale  of  the  land,  unless  the  defendants  should,  by  a  parti- 
cular day,  bring  into  Court,  to  be  paid  to  the  complainants,  the  sum 
of  $5,862.47,  with  interest,  &c.    From  this  decree  E.  Roberts,  the 
devisee,  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  Mabtin,  and  Dobset, 
JJ. 

Wirt,  (Attorney-Greneral  of  U.  S.)  Magrtider,  and  Kerr,  lor  the 
appellant,  contended,  1.  That  the  deed  from  Thomas  to  Roberts  of 
the  29th  of  November,  1797,  was  bona  fide,  and  valid,  and  not  fraud- 
ulent, and  that  the  complainants  had  no  lien,  either  legal  or  equita- 
ble, affecting  the  land  conveyed  by  it. 

2.  That  Jacob  Gibson,  one  of  the  complainants,  having  had  full 
notice  of  the  conveyance  of  the  29th  of  November,  1797,  before  he 
entered  into  suretyship,  was  not  deceived  or  defrauded  thereby, 
and  was  not  entitled  to  any  relief  against  that  deed. 

.'3.  That  the  proper  parties  had  not  been  made,  either  as  com- 
plainants or  defendants. 

•4.  That  Gibson's  own  acknowledgments  and  declarations, 
'■^^  as  contained  in  the  record,  that  he  would  gain  by  his  surety- 
ship, were  a  bar  to  his  recovery. 
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They  argaed,  1.  That  the  allegations  in  the  bill,  and  the  proof, 
did  not  correspond,  and  referred  to  Clarke  vs.  Turtofiy  11  Ves.  240; 
Wk€Uey  vs.  Norton^  1  Vem.  483;  Cooper^s  Plead.  7, 14, 16;  Hayward 
T8.  CarroUj  4:  H.  dk  J.  518. 

2.  That  the  42d  Article  of  the  Constitution  did  not  contemplate 
that  the  property  qnalification,  required  by  that  Article  as  neces- 
sary for  the  sheriff  to  make  him  eligible  as  such,  should  be  bound  to 
all  creditor,  and  be  a  fund  to  answer  for  all  his  defaults,  and  all 
demands  upon  him  as  sheriff,  in  addition  to  the  bond  required  of 
him. 

3.  To  show  that  this  case  was  not  affected  by,  and  did  not  come 
within  the  Statute  of  13  Elizabeth,  ch.  5,  they  referred  to  1  Fanbl. 
26,  (note  k;)  Doe  vs.  Routledgej  Comp.  705;  Russell  vs.  Hammond^  1 
Afk.  13;  Walker  vs.  Burrows^  Ibid^  93,  94;  Netd.  on  Gont.  376,  377, 
384,  386;  Totcnshend  vs.  Windhaw^  2  Ves.  10;  Shaw  vs.  Standish,  2 
Vem.  327 ;  White  vs.  Sansumj  3  Atk.  412 ;  TwynePs  Casey  3  Coke^  80 ; 
Nun  vs.  WUsmore,  8  T.  E.  530 ;  Metu)  vs.  Bowell,  4  East^  13 ;  and 
Lush  vs.  Wilkensony  5  Ves.  387.  That  the  allegation,  that  the  public 
is  defrauded,  and  through  the  public,  the  creditors,  and  through  the 
creditors,  the  sureties  of  the  sheriff,  had  no  foundation.  This  Court 
cannot  be  called  upon  by  a  private  individual  to  redress  the  wrong 
done  to  the  community ;  and  Gibson  cannot  stand  in  the  place  of 
the  public.  Belief  is  never  granted  where  both  parties  are  equally 
jfnilty  of  a  breach  of  the  law.  Lotcry  vs.  •  Bourdieu,  2  Doug.  ^  ^ 
468;  1  Fow.  on  Cont.  201;  2  Pmc.  on  Cont.  149;  2  Eq.  Ca.  Ah.  *-*•* 
203,  252,  255;  1  Eq.  Ca.  Ah.  142;  2  Fonhl.  299,  301,  302;  Jackson  vs. 
Haniy  15  Johns.  Rep.  261.  If  the  Constitution  was  violated,  it  was 
not  for  the  complainants  to  complain ;  but  if  it  was,  their  remedy 
was  at  law  and  not  in  equity.  Vernon  vs.  Keys^  12  Fa^ty  638 ;  Clif- 
ford vs.  Brookey  13  Tes.  132. 

4.  There  were  mat'Crial  and  necessary  persons  who  should  be  par- 
ties. The  heirs  of  Thomas  should  be  parties  if  the  deed  was  null 
and  void.  Rob.  on  Fraud.  Convey.  591,  592,  596,  598,  602;  Hollins 
vs.  Barney,  3  H.  dt  J.  437. 

5.  A  man  defrauded  with  notice,  if  such  a  thing  could  be,  can 
have  no  relief.  Cowen  vs.  Simpson,  1  Fsp.  Rep.  290 ;  2  Fsp.  Dig.  365 ; 
Grant  vs.  Naylor,  4  Cranchy  236.  Persons  claiming  by  substitution 
most  come  into  Court  with  clean  hands.  This  contest  is  solely  be- 
tween Gibson  and  Boberts,  and  Gibson,  having  knowledge  of  the 
fraud,  has  no  right  to  claim  contribution  or  substitution.  Chees- 
hrough  vs.  Millardy  1  Johns.  Chan.  Rep.  409;  Stevens  vs.  Cooper,  Ibid, 
425 ;  Gill  fs.  Lyon,  1  bid,  447. 

6.  The  Act  of  1809,  ch.  198,  repealing  the  property  qualification 
for  appointments  to  office,  all  rights  before  acquired  are  repealed, 
the  right  and  remedy  thereby  ceased,  and  there  is  an  end  of  this 
case.  Yeaion  vs.  The  rnited  States,  5  Cranch,  281;  The  Schooner 
Rachel  vs.  The  United  States,  6  Cratich,  329. 
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7.  The  Ghaucellor  has  decreed  in  favor  of  one  of  the  complainants 
only,  and  has  said  nothing  with  respect  to  the  others. 

2\  B.  Dorseyy  (Attoniey-General,)  and  Taney,  for  the  appellees, 
stated,  that  it  would  not  be  contended  that  this  ca^e  came  within 
^  the  Statute  of  13  Elizabeth,  ch.  5.    That  •  the  variance  be- 

^'^^  tween  the  bill  and  the  proof  was  of  no  importance,  as  the 
complainants  might  resort  to  the  general  statement  in  their  bill,  and 
if  enough  appeared  to  entitle  them  to  relief,  they  might  obtain  it. 
Cooper^s  Plead.  7. 

1.  It  appears  by  the  facts  that  the  fraud  commenced  with  Roberts; 
and  whether  the  42d  Article  of  the  Constitution  was  founded  in 
policy'  or  not,  it  must  be  carried  into  effect.  The  object  of  the  Con- 
stitution was,  that  the  sheriff  should  bona  fide  possess,  when  elected, 
real  and  personal  property  of  the  value  of  at  least  £1,000.  His  not 
being  so  possessed  bona  fide  of  real  and  personal  property  to  that 
amount,  but  possessed  of  property  not  bona  fide,  but  belonging  to 
another,  was  a  fraud  against  which  the  Court  would  grant  rehef. 
Hugueniny^.  Basely,  14  Vetf.  273;  Eastabrook  vs.  Scott,  3  Ves.  456; 
Maicson  vs.  Stock,  6  Ves.  300.  The  real  and  personal  property  of 
the  sheriff,  as  well  as  his  bond,  are  answerable  for  the  faithful  per- 
formance of  the  duties  of  his  oflBce.  Hatcheson  vs.  Tilden,  4:  H.  & 
McH.  279.  Conve^-ances  in  fraud  of  the  law  are  relieved  against. 
1  Mad.  Chan.  240,  242;  Birch  vs.  Bla{/rav€,  Anibl.  266.  The  principle 
of  the  law  in  respect  to  fraud,  is  the  same  with  resi>ect  to  the  public, 
as  in  relation  to  individuals.  Evans  vs.  Bicknell,  6  Ves.  182,  192; 
Sadler  db  Jackson,  Ex  parte,  15  Ves.  52,  53 ;  Curtis  vs.  Perry,  6  Ves. 
747;  Ja^kman  vs.  Mitchell,  13  Ves.  581.  Where  a  party  enables 
another  to  commit  a  fraud,  he  is  answerable  for  the  consequences. 
1  Madd.  Chan.  206,  256.  Where  both  parties  intend  a  fraud,  and 
one  is  not  so  culpable  as  the  other,  relief  will  be  apportioned  accord- 
ing to  the  degree  of  their  criminality.  Austin  vs.  Winston,  1  Hen. 
&  Munf.  33.  No  matter,  therefore,  if  Gibson  was  a  party  to  the 
fraud,  he  will  be  relieved.  Birch  vs.  Blagrave,  Ambl.  264.  As  be- 
tween Roberts  and  Thomas  the  deeds  are  valid,  but  as  respects  the 
public  they  are  void.    Bedford  vs.  Coke,  2  Ves.  116. 

2.  There  was  no  evidence  that  Gibson  had  knowledge  of  the 
fraud,  although  it  might  be  admitted  that  he  had.  Sureties  paying 
debts  are  to  be  substituted  in  the  place  of  creditors.  Ex  parte 
Rushforth,  10  Ves.  414,  422 ;  Wright  vs.  Mm'ley,  11  Ves.  22 ;  Parsons 
vs.  Breddock,  2  Vern.  608;  Miller  vs.  Ord,  2  Binney's  Rep.  382;  West 
^  ^  vs.  Belches,  5  Munf.  187;  Brengle  vs.  Creagtr,  b  H.  d:*  J.  234; 
M.AA  Qjiis^iifi  tt;  Worthington  vs.  Ferguson,  in  this  Court  at  June 
Term,  1819. 

3.  That  the  proper  parties  have  been  made,  they  referred  to  Ijee 
vs.  Rook,  Mos.  318,  cited  in  2  Brid.  Index,  469,  pi.  5. 

4.  That  as  it  respected  the  parties  to  the  contract,  it  was  valid, 
and  was  only  void  as  to  creditors.  3  Bac.  Ab.  tit.  Fraud;  Cooper^s 
Plead.  34. 
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5.  If  the  decree  wa«  erroneous  in  awarding  the  whole  sum  to  only 
one  of  the  complainants,  this  Court  was  competent  to  correct  it  in 
that  particular,  and  say  how  the  money  was  to  be  appropriated. 

Maetin,  J.  delivered  the  opinion  of  the  Ooui-t.    Many  points  of 
minor  importance  were  presented  to  the  Court  in  the  argument  of 
this  case,  which  under  different  circumstances  ought  to  be  duly  con- 
sidered,  but  as  our  opinion  is  formed  upon  the  law  arising  upon  the 
pretended  merits  of  the  case,  as  disclosed  by  the  evidence,  it  is  not 
necessary  to  take  them  into  consideration.    Although  the  bill  of 
complaint  purports  to  represent  the  interest  of  four  complainants, 
three  of  that  number,  Catrop,  Harrington  and  Wilmot,  expressly  dis- 
claim all  knowledge  of  the  proceedings ;  that  they  were  instituted 
without  their  consent,  and  have  been  prosecuted  without  their  par- 
ticipation ;  and  indeed  it  is  evident  to  the  most  superficial  observer, 
that  although  their  names  have  been  used,  no  attention  has  been  paid 
to  their  interest.    It  appears  from  the  evidence,  that  both  Catrop  and 
Harrington  had  paid  money  on  account  of  their  suretyship  for  Thomas, 
yet  the  auditor,  in  his  report,  takes  no  notice  of  their  claims.    He 
ascertains  the  amount  due  to  Gibson  alone,  and  seems  to  consider 
him  as  the  sole  complainant  in  the  cause.    The  transaction  is  repre- 
sented by  the  evidence  very  different  from  the  statement  in  the  bill ; 
indeed  the  variance  in  detail  is  so  great  as  to  make  it  entirely 
another  case.    The  bill  states  a  joint  cause  of  action,  arising  upon 
one  bond,  signed  by  all  the  complainants;  the  evidence  is,  that 
there  were  two  bonds,  the  one  by  Catrop  and  Harrington,  as  securi- 
ties, the  other  by  Gibson  and  Wilmot,  and  given  to  secure  the  faith- 
ful performance  of  the  duties  of  the  office  for  different  years.    The 
bill  represents  the  bond  to  have  been  executed  prior  to  the  reconvey- 
ance to  •  Eoberts;  the  testimony  proves  it  to  have  been    -^q 
nearly  two  years  afterwards;  and  to  close  the  climax,  the  bill    ^  "^^ 
declares  an  entire  ignorance,  on  the  part  of  the  complainants,  of 
the  views  and  intention  of  Thomas  and  Eoberts,  when  the  land  was 
conveyed  to  Thomas;  and  the  testimony  shows,  that  Gibson  knew 
all,  and  was  perfectly  well  aoquainted  with  the  transaction.    The 
case  presents  an  anomaly  in  judicial  proceedings,  and  the  Court 
would  not  hesitate  to  dismiss  the  bill,  as  containing  a  case  totally 
different  from  the  testimony  in  the  record.    Let  us,  for  a  moment, 
inquire,  if  Gibson  stands  on  firmer  ground  upon  the  case  as  disclosed 
by  the  evidence  ? 

In  the  fall  of  1797,  Edward  Cox  and  John  Thomas  were  candidates 
for  the  office  of  sheriff  for  Talbot  County.  The  election  took  place 
on  the  first  Monday  in  October,  when  Cox  had  a  majority  of  votes, 
and  was  elected  sheriff,  and  was  duly  commissioned  and  qualified  as 
such,  and  continued  to  act  in  the  office  until  the  following  summer, 
when  he  died.  Thomas,  having  the  next  highest  number  of  votes 
to  Cox,  was  on  the  return  with  him,  and  after  his  death  was  com* 
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missioned  as  sheriff  for  Talbot  Couuty.    On  the  12th  of  Jnly,  1798, 
he  entered  into  an  official  bond  as  sheriff,  with  John  Nabb  and  John 
Thomas,  (of  Wye,)  as  his  securities.    On  the  31st  day  of  December, 
1799,  he  entered  into  a  second  bond  with  William  M.  Catrop  and 
«Nathan  Harrington  as  securities ;  and  oh  the  2(5th  day  of  Novem- 
ber, 1799,  into  a  third  bond,  for  the  due  performance  of  his  office, 
with  Jacob  Gibson  and  Benjamin  Wilmot  his  securities.    Thomas, 
not  being  possessed  of  real  and  personal  property  sufficient  to  make 
him  eligible  as  sheriff'  under  the  Constitution,  Edward  Eoberts,  and 
his  wife,  on  the  28th  of  September,  1797,  conveyed  to  him  a  tract  of 
land  called  Fanner's  Delight,  in  order  thereby  to  qualify  him  for  the 
office,  and  took  from  Thomas  a  bond  for  the  reconveyance  of  the 
same.    No  money  consideration  was  paid  by  Thomas  for  this  land, 
but  it  was  agreed  between  him  and  Roberts,  if  Thomas  kept  the 
land  he  was  to  pay  Roberts  one  thousand  pounds-  for  it.    Thomas 
having  failed  to  be  the  first  on  the  return  at  the  election,  on  the  29th 
day  of  November,  1797,  reconveyed  the  said  land  to  Roberts,  his 
wife,  Henrietta  Thomas,  being  a  party  grantor  in  the  deed,  which 
was  acknowledged  before  Jacob  Gibson  and  James  Nabb,  justices  of 
1  oyf    ^^®  peace,  and  *  recorded  in  due  time.    Gibson,  at  the  time 
^'•'*  this  acknowledgment  was  taken,  explained  to  Mrs.  Thomas 
the  object  of  the  deed,  that  it  was  to  reconvcy  certain  land  that  had 
been  conveyed  to  Thoma>s  by  Roberts  to  make  him  eligible  as  sheriff. 
Thoma«,  when  the  land  was  conveyed  to  him,  and  also  when  it  was 
reconveyed  to  Roberts,  was  free  from  and  unincumbered  by  debt, 
but  died  some  time  in  the  year  1802,  insolvent.  .  Gibson  paid  con- 
siderable sums  of  money  as  the  security  of  Thomas,  on  account  of 
his  official  misconduct,  and  filed  this  bill  to  have  a  sale  of  the  land 
called  Farmer's  Detight,  considering  it  a  fund  answerable  for  Thomas' 
official  debts. 

The  first  question  presented  for  the  consideration  of  this  Court, 
is,  the  true  construction  of  the  forty-second  Article  of  the  Constitu- 
tion of  this  State,  whether  the  property  qualification  required  by 
that  Article  was  intended  as  a  fund  to  secure  the  sheriff's  official 
creditors,  in  addition  to  the  bond  required  of  him  as  sheriff!  By 
that  Article  it  is  declared,  ^'  that  no  person  shall  be  eligible  to  the 
office  of  sheriff  for  a  county,  but  an  inhabitant  of  said  couuty,  above 
the  age  of  twenty-one  years,  and  having  real  and  personal  property 
in  the  State  above  the  value  of  one  thousand  pounds  current  money. 
That  bond,  with  security,  be  taken  every  year  as  usual,  and  no  sheriff 
shall  be  qualified  to  act,  before  the  same  is  given."  Were  we  left  to 
this  article  alone,  to  infer  the  intention  of  the  Convention  in  passing 
it,  much  difficulty  might  arise  upon  it,  although  even  here,  they 
point  out  the  security  they  intend  to  provide  for  the  safety  of  official 
creditors,  that  no  act  shall  be  done  as  sheriff  until  that  bond  be 
given  which  is  directed  for  their  protection.  But  we  are  not  con- 
fined to  this  Article  alone,  to  ascertain  their  intention.    We  are  to 
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take  the  whole  instrament  together,  and  collect  their  yiews  from  its 
general  context,  and  may  call  other  clauses  of  the  Constitution  to 
aid  ns  in  the  constraction  of  that  which  may  be  doubtful  or  uncer- 
tain.   11'  this  were  the  only  property  qualification  required  by  the 
Constitution,  a  reference  to  other  parts  for  instruction  might  be 
hopeless.    But  that  is  not  the  case.    It  has  required  the  same  kind 
of  qualifications  from  a  variety  of  persons,  on  whom  it  meant  to  con- 
fer a  privilege  or  bestow  an  office.    It  is  a  rule  in  the  construction  of 
statutes,  and '  a  fortiori^  of  the  Constitution,  that  where  the  same 
language  is  used,  in  different  clauses  *  of  an  instrument,  upon    ^  ^  s 
the  same  or  similar  subjects,  it  shall  receive  the  same  con-    '^  "^^ 
8truction,  unless  some  particular  reason  can  be  assigned  to  take  it 
oat  of  the  general  rule.    By  the  second  section  of  the  Constitution, 
a  property  qualification  of  fifty  acres  of  land,  or  thirty  pounds  in 
money,  is  required  of  every  person  who  shall  vote  for  a  delegate  to 
the  General  Assembly,  and  that  the  person  elected  shall  have  real 
or  personal  property  above  the  value  of  five  hundred  pounds  current 
money.    By  the  fifteenth  Article,  a  senator  must  have  real  and  per- 
sonal property  above  the  value  of  one  thousand  pounds  current  money. 
By  the  twenty-first  Article,  a  member  of  the  Council  must  possess 
a  freehold  of  lands  and  tenements  above  the  value  of  one  thousand 
pounds.    By  the  twenty-seventh  Article,  a  ^member  of  Congress  is 
required  to  have  real  and  personal  estate  above  the  value  of  one 
thousand  pounds ;  and  by  the  thirtieth  Article,  the  Governor  must 
have  in  the  State  real  and  personal  property  above  the  value  of  five 
thousand  pounds  current  money,  one  thousand  pounds  whereof  at 
least  to  be  of  freehold  estate.    For  what  purpose  was  the  property 
qualification  required  in  the  cases  just  enumerated?    Was  it  in- 
tended as  a  fund  for  the  security  of  creditors  ?    The  counsel  for  the 
appellees  have  not  contended  for  so  wild  a  proposition.    It  was  to 
confine  the  privileges,  or  offices  bestowed,  to  those  who  had  at  least 
some  property  at  stake  in  the  community,  and  from  which  a  certain 
degree  of  respectability  and  standing  in  society  might  be  presumed. 
Since,  then,  the  same  language  is  used  in  those  articles  of  the  Con- 
stitution requiring  a  property  qualification  of  the  Governor,  members 
of  the  Council,  &c.  with  that  of  the  forty-second  relative  to  the 
sheriff*,  and  it  is  conceded,  that  in  the  first  cases  it  was  not  intended 
as  a  fund  to  secure  creditors,  it  is  fair  to  give  all  the  same  construc- 
tion, unless  some  reason  can  be  assigned  to  show  the  Convention  did 
not  so  intend  it.    The  counsel  for  the  appellees  have  attempted  to 
draw  a  distinction  between  those  clauses,  from  the  peculiar  nature 
of  the  duties  of  the  sheriff;  that  as  he  wa^  an  officer  into  whose 
hands  much  of  the  public  money  must  be  placed,  it  is  to  be  inferred, 
the  property  qualification  was  required  of  him  for  a  different  pur- 
pose than  of  the  other  cases  mentioned  in  the  Constitution.    In  ex- 
amining that  instrument,  nothing  is  to  be  found  to  justify  that    ^ 
position.    It  affords  strong  evidence  to  the  *  contrary.    Can    '■'^^ 
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it  be  supposed  that  the  CoDvention  should  deem  a  property  qnalifi- 
cation  necessary,  as  a  fund  to  secure  the  creditors  of  the  sheriff, 
because  public  money  may  be  placed  in  his  hands,  and  yet  that  no 
such  qualification  should  be  required  of  the  treasurer,  who  is  the 
great  depositary  of  the  public  wealth  f  Yet  we  find  a  treasurer  is 
to  be  appointed  by  the  Legislature,  and  no  property  qualification  is 
required  of  him. 

If  the  property  qualification  was  intended  as  a  fund  to  secure  the 
sheriff''s  official  creditors,  the  Constitution  would  have  given  them  a 
specific  lien  uiK)n  it;  that,  like  the  sheriff's  bond,  it  should  be  re- 
served for  their  benefit,  in  exclusion  to  all  other  creditors ;  for  other- 
wise it  would  be  useless  and  nugatory.  Yet,  it  ha.s  been  admitted,, 
that  is  not  its  legal  effect;  that  the  official  creditors  have  no  lien 
upon  it,  and  that  it  is  answerable  for  his  private  debts,  before  he 
performs  one  official  act.  He  can  make  a  bona  fide  transfer  of  all  his 
property,  the  day  after  he  is  commissioned,  and  his  official  creditors 
have  no  claim  upon  it.  If  he  has  one  thousand  pounds  of  real  and 
personal  property  in  the  State,  he  is  eligible  as  sheriff,  although  at 
the  time  of  his  election  there  may  be  judgment  creditors  against 
him  who  have  a  lien  upon  his  property,  and  for  whose  use  it  may  be 
sold,  to  ten  times  the  amount  of  that  sum.  How  then  can  it  be  con- 
sidered as  a  fund  for  the  peculiar  benefit  of  official  creditors,  unless 
it  is  presumed  that  the  collected  wisdom  of  the  State,  the  framers 
of  the  Constitution,  when  they  intended  to  give  them  this  security, 
did  not  know  how  to  carry  it  into  effect?  The  creditors  of  the 
sheriff,  as  such,  having  no  lien  upon  this  property,  and  that  it  may 
be  appropriated  in  many  ways,  in  exclusion  of  their  interest,  is  strong 
evidence,  in  addition  to  that  afforded  by  the  Constitution  itself,  that 
it  was  not  intended  as  a  fund  for  their  security,  but  that  the  Conven- 
tion had  different  views,  perhaps  those  before  mentioned,  in  requir- 
ing a  property  qualification. 

It  has  been  contended,  that  although  the  property  qualification 
was  not  intended  as  a  fund  to  secure  the  creditors  of  the  sheriff,  yet 
the  deeds  between  Roberts  and  Thomas  were  a  fraud  upon  the  law,, 
and  Gibson,  a«  a  creditor  of  Thomas,  has  a  right  to  have  the  land 
sold  for  the  payment  of  his  debt.  Admit  the  position  to  be  correct, 
that  this  transaction  may  be  considered  a  fraud  upon  the  law,  it 
•  does  not  necessarily  follow  that  every  subsequent  creditor  of 
M.Z1  Thomas  can  take  advantage  of  it.  If  Thomas  had  refused  to 
reconvey  this  land  to  Roberts,  the  law  never  would  have  lent  its  aid 
to  Roberts,  who  was  particeps  criminis,  to  obtain  its  restoration  ;  it 
would  not  enforce  the  i)erformance  of  a  contract  made  in  violation  of 
its  policy ;  but  if  a  third  person,  a  subsequent  creditor,  attempts  to 
vacate  the  deed  of  reconveyance  on  account  of  the  fraud  against 
the  public,  he  must  show,  either  that  it  was  fraudulently  against 
creditors  generally  under  the  Statute  of  13  Eliz.  ch.  5,  or  that  it  was 
a  deception,  or  misrepresentation,  practised  upon  him,  by  which  he 
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was  induced  to  become  the  creditor  of  Thomas,  and  to  consider  the 
land  a  fund  for  his  security. 

It  would  be  superfluous  to  make  any  remarks  on  the  operation  of 
the  statute  of  Elizabeth,  for  although  it  is  considered  by  the  Chan- 
cellor as  a  strong  ground  to  support  his  decree,  it  has  been  disclaimed 
and  abandoned  by  the  counsel  for  the  appellees;  they  have  admitted 
this  case  is  not  embraced  by  the  statute,  and  therefore  it  is  unneces- 
sary to  assign  the  reasons  why  the  Court  concur  with  them  in  that 
concession. 

Does  this  record  then  afford  any  evidence  to  show  Gibson  was  in 
a  predicament  to  complain  of  the  fraud  against  the  law  !  Was  he 
an  innocent  creditor,  deceived  and  defrauded  by  a  secret  agreement 
between  the  parties,  of  which  he  had  no  knowledge,  and  against 
which  he  could  not  guard  himself!  Was  any  imposition  or  conceal- 
ment practised  upon  him,  by  which  he  wa^  fraudulently  induced  to 
become  the  creditor  of  Thomas,  and  to  consider  this  land  a«  his  prop- 
erty, and  answerable  for  his  debtd?  So  far  from  it,  it  appears  he 
was  conversant  with  the  whole  transaction  for  more  than  two  years 
before  he  became  the  security  of  Thomas ;  he  had  a  perfect  know- 
ledge of  the  views  of  the  parties  from  the  commencement  to  the  com- 
pletion of  the  business.  He  tells  Mrs.  Thomas  the  deed  to  her  hus- 
band was  intended  to  make  him  eligible  as  sheriff;  yet  he  claims 
relief  in  his  bill,  because  he  did  not  know,  at  the  time  he  entered 
into  the  bond  with  Thomas,  there  was  a  secret  agreement  between 
the  parties. 

But  is  Gibson  himself  untainted  with  the  fraud  against  the 
public,  of  which  he  now  so  loudly  complains!  Is  he  rectm  in 
euHaj  and  entitled  to  relief  in  a  Court  of  equity!  •  The  -mgp^ 
degree  of  moral  and  legal  guilt,  between  him  who  com-  ^"^^ 
mence-s,  and  he  who  aids  in  the  consummation  of  a  fraud  against 
the  pablic,  knowing  one  is  fkitended,  is  so  slight,  as  to  be  almost  im- 
perceptible. 'Tis  true  it  does  not  appear  that  Gibson  was  a  party  to 
the  original  fraud ;  but  did  he  not,  with  a  knowledge  of  that  fraud, 
lend  his  aid  to  the  parties  to  consummate  it,  and  practice  it  upon  the 
pablic  !  By  the  Constitution  Thomas  could  not  have  been  elected 
sheriff  without  possessing  property  to  the  value  of  one  thousand 
pounds,  and  to  make  him  eligible,  Boberts  conveyed  to  him  this  land;, 
this  was  a  fraud  upon  the  policy  of  the  law.  But  had  it  stopped 
here,  the  fraud  could  have  produced  no  injurious  effect,  no  creditor 
could  have  suffered  by  it,  because  Thomas  could  do  no  act  as  sheriff, 
until  he  gave  a  bond,  with  security,  for  the  faithful  performance  of 
his  office.  Gibson  knew  the  fraud  had  been  contemplated,  and 
partly  executed.  He  knew  it  could  produce  no  effect  without  a  bond 
and  security,  and  yet,  with  a  full  knowledge  of  all  the  facts,  he  be- 
comes the  security  in  the  bond,  and  thereby  enables  the  party  to 
practice  the  fraud  upon  the  public.  He  was  a  volunteer  with  notice, 
and  does  not  come  into  a  Court  of  equity  with  clean  hands,  when  he 
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claims  relief  against  a  fraudulent  transaction,  which  could  haxe  pro- 
duced no  injury,  without  his  aid  to  carry  it  into  effect. 

The  Court  think  the  decree  of  the  Chancellor  is  erroneous  and 
ought  to  be  reversed.  Decree  reversed. 


Bend  vs.  The  Susquehanna  Bbidge  and  Bank  Company. 

Where  the  execution  of  a  power  of  attorney  was  stated  to  be  by  "' J.  H.  P- 
by  my  attorney  S.  C."  transferring  to  W.  B.  certain  shares  of  stock, 
and  signed  and  sealed  by  S.  C.  and  under  written  *'  Atty.  for  "W.  B.''— 
Held^  that  it  was  executed  so  as  to  transfer  the  stock  to  W.  B.  (a) 

If  the  habendum  in  a  deed  of  bargain  and  sale  is  to  the  grantor,  it  shall  be 
rejected,  and  the  use  enure  to  the  grantee. 

In  a  charter  creating  a  corporation,  subscriptions  were  authorized  for  raialDg 
the  capital  stock,  to  be  paid  by  instalments,  and  when  a  certain  amount 
was  subscribed,  the  proprietors  of  shares,  either  as  subscribers  or 
assignees  of  such  subscribers,  were  created  a  body  politic.  H.  P.  who 
was  a  subscriber,  assigned  his  stock  to  W.  B.  before  whole  of  the  instal- 
ments were  paid — Held^  that  there  was  such  a  privity  between  the  cor- 
poration and  W.  B.  as  enabled  them  to  sustain  an  action  of  assumpsit 
against  him  for  the  amount  of  the  instalments  which  had  not  been  paid. 
(h) 

Parol  evidence  is  not  admissible  to  prove  that  an  assignment  of  stock  was 
intended  as  a  mortgage,  when  upon  its  face  it  purported  to  be  an  abso- 
lute assignment,  (c) 

Appeal  from  Baltimore  County  Court.  Assumpsit  by  the  appel- 
lees, (the  plaintiffs  in  the  Court  below,)  against  the  appellant,  (the 

(a)  As  to  the  execution  of  a  deed  by  an  attorney,  see  Posner  vs.  Bayless^ 

59  Md.  56. 

. 

(b)  Approved  in  Webster  vs.  Upton^  91  U.  S.  69,  where  it  wss  held  that  the 
transferee  of  stock  is  liable  for  calls  made  after  he  has  been  accepted  by  the 
company  as  a  stockholder  and  his  name  registered  on  the  stock  books  as  a 
corporator;  and,  being  thus  liable,  there  is  an  implied  promise  that  he  will 
pay  calls  made  upon  such,  stock  while  he  continues  its  owner.  The  case  in 
the  text  is  also  approved  in  Merrimac  vs.  Levy^  54  Pa.  St.  229.  In  HcUl  vs. 
Ins.  Co.  5  Gill,  484,  it  was  held  that  where  an  original  subscriber  to  the 
stock  of  a  corporation,  bound  to  pay  the  instalments  ux>on  his  subscription, 
as  they  were  called  in  by  the  company,  transfers  his  stock  to  another,  with 
his  assent,  such  other  person  is  substituted  to  the  rights  and  obligations  of 
the  original  subscriber,  and  is  bound  to  pay  the  instalments  called  for,  after 
the  transfer  to  him.  The  case  in  the  text  is  distinguished  in  Brent  rs. 
Ehlen,  59  Md.  28,  holding  that  where  shares  of  the  capital  stock  are  issued 
by  a  corporation  to  the  original  subscribers  as  full  paid  shares,  and  are  sold 
by  them  as  such,  a  purchaser  thereof  in  good  faith  cannot  be  held  liable  to  a 
creditor  of  the  corporation  in  the  value  of  his  stock  as  for  unpaid  instal- 
ments.    Cf.  Turnpike  Co,  vs.  Barnes^  ante^  m.  p.  57. 

(c)  Approved  in  McElderry  vs.  Shipley,,  2  Md.  35,  and  distinguished  in 
Bank  vs.  Whyie,  1  Md.  Oh.  539,  and  Crcuoford  vs.  Brooke,  4  Gill,  219.  See 
Watkins  vs.  Stockett,  post,  m.  p.  435;  Orove  vs.  Rentch,  26  Md.  367. 
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defendant  in  that  Court,)  to  recover  the  *  amount  of  three  in-   -  ^ 
stalments  of  $5  each  on  100  shares  of  stock  in  the  company    '^  '•^ 
of  the  plaintiffs,  alleged  by  them  to  belong  to  the  defendant.    The 
general  issue  was  pleaded.    At  the  trial  below,  the  plaintiffs  read  in 
evidence  the  Acts  of  Assembly  of  1808,  ch.  Ill ;  1812,  ch.  143 ;  1814, 
ch.  66,  and  1817,  ch.  153.    They  then  proved  that  more  than  two 
thousand  shares  of  stock  were  subscribed,  and  that  the  company 
went  regularly  into  operation ;  and  that  one  Moses  Poor  subscribed 
in  his  own  name  for  one  hundred  shares ;  that  the  president  and 
directors  for  the  time  being,  made  calls  in  pursuance  of  the  provi- 
sions of  said  Acts  of  Assembly  for  three  instalments  of  five  dollars 
'  on  each  share,  which  calls  were  complied  with  by  Poor ;  that  after- 
wards, on  the  21st  of.  September,  in  the  year  1816,  Poor,  by  power  of 
attorney,  duly  constituted  Samuel  Clendenen  his  attorney,  to  trans- 
fer the  said  one  hundred  shares  of  stock  to  one  John  H.  Poor,  and 
that  Clendenen  did,  on  the  3d  of  October,  1816,  in  pursuance  of  said 
power,  duly  transfer  the  said  stock  to  J.  H.  Poor,  on  the  books  of 
said  bank,  according  to  law ;  that  afterwards,  on  the  30th  of  Novem- 
ber, 1816,  J.  H.  Poor,  by  iK)wer  of  attorney,  authorized  Clendenen, 
as  his  attorney,  to  transfer  the  said  one  hundred  shares  of  stock  to 
the  defendant,  with  the  consent  of  the  defendant ;  and  that  on  the 
tenth  day  of  December,  1816,  Clendenen,  in  pursuance  of  said  last 
power,  executed  the  following  assignment  of  said  stock  on  the  books 
of  said  bank. 

"  I,  John  H.  Poor,  by  my  attorney,  Samuel  Clendenen,  do  hereby 
transfer  and  make  over  unto  William  B.  Bend,  one  hundred  shares 
of  stock  held  by  me  in  the  Susquehanna  Bridge  and  Bank  Company, 
Maryland,  on  which  thirty  per  cent,  has  been  paid,  subject  to  the 
payment  of  the  remaining  seventy  per  cent,  agreeably  to  the  charter 
of  incorporation. 

Witness  the  hand  and  seal  of  Samuel  Clendenen,  [Seal.] 

this  10th  Dec.  1816.''  Att'y  for  Wm.  B.  Bend." 

This  assignment  was  accepted  by  the  defendant.  Afterwards,  the 
president  and  directors  of  the  company,  for  the  time  being,  duly 
called  for  the  three  following  instalments  on  said  stock,  of  five  dol- 
lars on  each  share,  payable  as  follows,  viz.  on  the  1st  of  October, 
1818;  on  the  31st  of  December,  in  the  same  year,  and  on  the  1st  of 
April,  1819 ;  and  that  due  notice  was  given  of  these  calls,  by  ^  ^^ 
*  publication  in  the  newspapers,  according  to  the  provisions  '■^^ 
of  the  Acts  of  Assembly  aforesaid.  The  defendant  then  offered  evi- 
dence to  show  that  the  said  stock  was  transferred  by  John  H.  Poor 
to  him,  by  way  of  mortgage,  to  secure  a  debt  antecedently  due  by 
the  said  Poor  to  him  ;  to  the  admission  of  this  proof,  the  plaintiffs 
objected,  and  the  Court,  sustained  the  objection.  The  defendant 
then,  prayed  the  Court  to  direct  the  jury,  that  the  plaintiffs  were 
not  entitled  to  recover,  which  direction  the  Court,  [Ward,  A.  J.]  re- 
fused to  give.    The  defendant  excepted,  and  appealed  to  this  Court. 
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The  cause  was  argued  before  Buchanan,  Eable,  and  Ste- 
phen, JJ. 

B.  Johnson^  for  the  appellant,  cited  AUstan  vs.  Contee,  4:H.d!  J,  351; 
6  Bac.  Ah.  383,  384:  2  Mod.  57.  The  Act  of  1817,  ch.  153,  s.6; 
Spencer^s  Case, 5  Coke^  17,  (Sd  Eesol);  1  E»p. Dig.  105,  (202,)  106,  (203;) 
Harper  vs.  Hampton^  1  H.  iSb  J.  708;  Frontin  vs.  Small,  1  Stra.  705; 
2  ltd.  Raym.  1418;  Combos  Case,  9  Coke,  76 ;  Smith  vs.  Ferry,  1  H,  rf* 
J.  706,  {n4)te;)  White  vs.  Cwyter,  6  T.  R.  176;  2  Com.  Dig.  530;  Patr- 
Zww)'  vs.  The  United  States,  4  Cranch,  219 ;  Shermer  vs.  Beale,  1  Wiw^. 
15;  Champlin  vs.  Butler,  18  Johns.  Rep.  169;  Straton  vs.  Rastall,  2  T. 
i?.  366 ;  Harris  vs.  Johnston^  3  Cranch,  311 ;  I%€  MarylafuL  Insurance 
Company  vs.  Reedeuj  6  Cranch,  338;  Norwood  vs.  Norwood^  2  .H.  d*  J. 
238;  I7ie  Marine  Bank  vs.  ^j/o^,  4  ^.  d-  J.  338;  JEJaton  vs.  Jacques,  2 
Dat<^.  455;   WAi<c  vs.  Cuyler^Q  T.  R.  176. 

Murray,  for  the  appellees,  referred  to  the  Acts  of  1812,  ch.  143,  s. 
I  qi  ^5  1814,  ch.  66,  8.  4, 17;  and  *  1817,  ch.  153;  7%«  Hudders- 
^^^  field  Canal  Company  vs.  Buckley ^  7  2'.  JR.  36;  Howell  vs. 
M^Ivers,  4  7\  jR.  690;  (7ow6'«  Ca«e,  9  Cofcc,  76;  MZite  vs.  Back,  2  £a«f, 
142;  1  Fhill.  Evid.  416;  «^.  Touch.  59 ',  Lightfoot  vs.  Te>MWi«,  1  Bos. 
d*  PmW.  557;  it^a«  vs.  Comerford,  1  Ves.  Jr.  235;  Williams  vs.  -Bo- 
sanquit,  1  Brod.  d^  Bring.  262;  2  Bac.  Ab.  iit.  Covenant^  {E.  3,)  72. 

Buchanan,  J.  delivered  the  opinion  of  the  Court.  The  action 
was  brought  to  recover  the  amount  of  three  instalments,  of  five 
dollars  each,  on  one  hundred  shares  of  stock  in  the  Susquehanna 
Bridge  and  Bank  Company,  alleged  by  the  plaintiffs  to  belong  to 
the  defendant.  Moses  Poor  subscribed  in  his  own  name  for  the 
stock  in  question,  and  afterwards  duly  appointed  Samuel  Clendenen 
his  attorney,  to  transfer  it  to  John  H.  Poor;  in  pursuance  of  which 
power,  Samuel  Clendenen  did,  on  the  3d  of  October  in  the  year  1816, 
transfer  the  said  stock,  on  the  bank,  to  John  H.  Poor,  according  to 
the  provisions  of  the  charter.  On  the  30th  of  November,  1816, 
John  H.  Poor  regularly  constituted  Samuel  Clendenen  his  attorney, 
to  transfer  the  said  one  hundred  shares  of  stock  to  the  defendant, 
with  his  knowledge  and  consent;  and  on  the  LOth  of  December,  1816, 
Samuel  Clendenen  made  an  assignment  of  the  stock,  on  the  books 
of  the  bank,  to  the  defendant,  in  these  words:  ''I,  John  H.Poor,  by 
my  attorney,  Samuel  Clendenen,  do  hereby  transfer  and  make  over 
unto  William  B.  Bend,  one  hundred  shares  of  stock  held  by  me  in 
the  Susquehanna  Bridge  and  Bank  Company,  Maryland,  on  which 
thirty  per  cent,  has  been  paid,  subject  to  the  payment  of  the  remain- 
ing seventy  per  cent,  agreeably  to  the  charter  of  incorporation ;  '^ — 
which  is  signed  and  sealed  by  Samuel  Clendenen,  and  underwritten 
^'Att'y  for  Wm.  B.  Bend."  The  charter  authorizes  the  transfer  of 
stock  at  the  bank  by  any  holder,  either  in  person  or  by  attorney ; 
and  the  first  question  raised  in  the  discussion  of  the  cause,  is, 
whether  the  power  given  by  John  H.  Poor  to  Samuel  Clendenen, 
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was  so  executed  as  to  transfer  the  stock  in  question  to  the  defend- 
ant f  Of  which  we  have  no  doubt.  It  is  very  certain,  that  in  point 
of  law  the  act  done  under  a  power  of  attorney,  must  be  the  act  of 
the  principal,  and  •  not  of  the  attorney,  otherwise  it  cannot  ^  ^^ 
have  the  effect  to  bind  the  principal,  and  here  the  act  done,  **''^ 
that  is,  the  assigument  and  transfer  of  the  stock,  is  emphatically 
the  act  of  John  H.  Poor.  It  expressly  purports,  upon  the  face  of  it, 
to  l)e  a  transfer  of  John  A.  Poor,  by  his  attorney,  Samuel  Clendenen, 
and  being  so  expressed  in  the  body  of  the  instrument,  it  was  suffi- 
cient for  Clendenen  to  sign  and  seal  it,  without  any  addition  of  the 
character  in  which  he  acted,  that  character  being  before  distinctly 
set  out;  and  as  the  assignment  is  clearly  expressed,  and  manifestly* 
appears  to  be  the  act  of  the  principal,  John  H.  Poor,  through  the 
agency  of  his  attorney,  Samuel  Clendenen,  the  superaddition  of  the 
words,  "  Att'y  for  Wm.  B.  Bend,"  cannot  have  the  effect  to  defeat 
it ;  bat  being  repugnant  to  the  whole  context,  must  be  rejected,  on 
the  same  principle,  that  where  the  habendum  in  a  deed  of  bargain 
and  sale  is  to  the  grantor,  it  shall  be  rejected,  and  the  use  enure  to 
the  grantee;  or  it  may  be,  that  Samuel  Clendenen  was  as  well 
the  agent  in  that  transaction  of  William  B.  Bend,  as  attorney  for 
John  H.  Poor,  and  that  he  placed  the  words  "  Att'y  for  Wm.  B. 
Bend,''  under  his  signature,  to  denote  that  agency.  That  he  could 
uot  have  been  the  attorney  of  Bend,  for  the  purpose  of  making  the 
transfer,  is  most  manifest,  he  being  the  party  receiving,  and  not  the 
party  making  the  assignment;  and  it  is  not  easy  to  suppose  that 
Clendenen,  in  adding  the  words  '' Att'y  for  W^ra.  B.  Bend,"  intended 
to  deny  his  agency  for  John  H.  Poor,  which  he  had  before  so  dis- 
tinctly affirmed.  It  was,  therefore,  either  an  act  of  mere  inadvertency 
or  it  was  done  to  show  the  double  capacity  in  which  be  may  have 
acted ;  and  in  neither  case  does  it  vitiate  the  assignment,  but  is 
wholly  inoperative.  It  is  enough  that  the  transfer  was  made  in  the 
name  of  John  H.  Poor,  and  that  it  sufficiently  appears  to  be  his  act, 
through  the  agency  of  his  attorney,  for  which  no  particular  form  of 
words  is  required  to  be  used. 

As  to  the  question,  whether  there  is  such  a  privity  between  the 
plaintiffs  and  the  defendant,  a«  to  enable  the  plaintiffs  to  sustain 
an  action  of  assumpsit  against  the  defendant  for  the  amount  of  the 
instalments,  whicii  form  the  subject  of  the  suit,  there  can  be  no 
doubt.  The  transfer  of  stock  by  the  holders,  is  authorized  by  the 
chai-ter;  and  by  the  assignment,  the  assignees  are  substituted  in 
the  places  of  the  original  subscribers,  and  hold  the  shares  •  on 
the  same  conditions,  and  are  subject  to  the  same  rules  and  *•'«' 
orders.  The  calls  for  the  instalments  in  question  were  made  by  the 
plaintiffs  in  pursuance  of  the  provisions  of  the  charter,  and  after 
the  transfer  by  John  H.  Poor  to  the  defendant;  and  the  charter 
aathorizing  transfers  of  stock,  and  declaring  alP^who  may  become 
the  actual  proprietors  of  shares  in  the  capital  stock,  either  as  sub- 
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scribers  for  the  same,  or  as  the  legal  representatives,  successors,  or 
assignees  of  such  subscribers,"  to  be  a  body  politic  and  corporate, 
necessarily  creates  a  privity,  and  raises  an  assumpsit  on  the  part  of 
such  as  choose  to  become  stockholders,  by  accepting  transfers  to  pay 
all  such  calls  as  may  be  regularly  made,  on  which  an  action  will 
properly  lie.  Moreover,  by  the  very  t^rms  of  the  assignment,  the 
defendant  took  the  stock,  subject  to  the  payment  of  the  whole 
amount  that  was  then  unpaid ;  and  it  is  no  objection  to  say,  that 
such  a  construction  of  the  charter  would  be  injurious  to  the  bank, 
on  the  ground  that  it  would  thereby  lose  its  remedy  against  the 
original  stockholders,  seeing  that  the  charter  has  provided  an  abun- 
dant security  against  loss,  by  creating  adequate  forfeitures  for  non- 
payment of  the  instalments  called  for,  and  prohibiting  any  transfers 
by  stockholders  indebted  to  the  bank,  until  such  debts  shall  be  paid. 
In  support  of  the  position,  that  the  defendant  is  answerable  in  an 
action  of  assumpsit  for  the  amount  of  the  calls  made,  since  he 
received  a  transfer  of  the' stock,  if  indeed  such  a  position  needs  any 
support,  see  the  case  of  The  Hvddersfisld  Canal  Company  vs.  EwMey^ 
7  Term  Rep.  36,  which  is  directly  in  point. 

At  the  trial  of  the  case  below,  the  defendant  offered  evidence  to 
prove,  that  the  assignment  of  the  stock  in  question  was  not  intended 
as  an  absolute  transfer,  but  as  a  mortgage  to  secure  a  debt  due  to 
him  from  John  H.  Poor,  which  was  rejected  by  the  Court;  and  it  is 
urged  here  in  argument,  that  the  testimony  ought  to  have  been 
admitted ;  which  presents  the  constantly  returning  question,  whether 
parol  evidence  is  admissible  to  contradict  a  written  instrument  f 
Assuming  different  shapes,  and  varying  with  the  various  transac- 
tions between  man  and  man,  and  each  claiming  to  be  an  exception 
from  the  general  rule,  ^^that  parol  evidence  cannot  be  admitted  to 
contradict,  add  to,  or  vary  the  terms  of  a  will,  deed,  or  other  written 
instrument."  It  is  not  necessary  to  inquire,  how  far  the  liability  of 
1 Q  4  ^^^  *  defendant  to  an  action  of  assumpsit  for  the  amount  of 
'*''*  the  instalments  claimed  in  this  suit,  would  be  affected  by  the 
fact,  if  true,  that  he  holds  the  stock  only  as  a  mortgagor,  if  the  evi- 
dence offered  to  establish  that  fact  was  properly  rejected;' and  we 
think  that  it  was  clearly  inadmissible,  being  offered  by  an  immediate 
party  to  a  sealed  instrument,  to  contradict  and  change  the  terms  of 
it,  for  the  purpose  of  defeating  rights  claimed,  and  growing  out  of 
that  very  instrument  alone,  with  nothing  to  take  it  out  of  the  opera- 
tion of  the  general  rule  of  evidence,  but  in  direct  violation  of  it. 

JtuUfmmt  affirmed. 
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KARTHAUS  V9.  Owings. 

The  true  construction  of  the  words  '^prosecute  urith  effect ^^^  in  an  api)eal 
bond,  is  that  the  appellant  shall  prosecute  the  appeal  to  a  successful 
termination,  or  a  reversal  of  the  judgment. 

Where  a  judgment  in  replevin  for  the  return  of  the  goods  shall  be  affirmed, 
the  value  of  the  goods,  (if  they  have  not  been  restored,)  and  the  costs  of 
suit,  would  seem  to  be  the  true  standard  by  which  the  damages  of  the 
appellee  should  be  measured  on  a  suit  brought  on  the  appeal  bond,  (a) 

In  an  action  on  such  an  appeal  bond,  the  plaintiff  should  reply  to  the  plea 
of  performance,  that  the  defendant  did  not  prosecute  his  appeal  with 
effect,  whereby  he  had  sustained  damage  to  such  an  amount,  {b) 

If  a  plea,  avowry  or  replication,  each  of  which  is  entire,  be  bad  in  part,  it  is 
bad  for  the  whole. 

A  plea  of  tender  cannot  be  rejoined  to  part  of  a  replication,  and  a  demurrer 
to  the  residue. 

The  debt  or  duty  continuing,  a  tender  should  be  pleaded  with  a  profert  in 
curia;  and  it  should  conclude,  praying  judgment  whether  the  plaintiff 
ought  to  recover  any  damages  by  reason  of  the  non-payment  of  the  sum 
alleged  to  have  been  tendered,  (c) 

Appeal  from  Baltimore  County  Court*  Debt  on  an  appeal 
bond.  The  defendant  below,  (now  appellant)  pleaded  general  per- 
formance, to  which  there  was  the  following  replication :  '^  And  the 
said  Owings,  by  his  said  attorneys,  saith,  that  by  any  thing  in  the 
said  plea  of  the  said  Karthaus  pleaded,  he  ought  not  to  be  pre- 
cluded from  having  and  maintaining  his  action  aforesaid  against 
him  the  said  Karthaus,  because  protesting  that  the  said  Karthaus, 
in  the  condition  of  the  said  writing  obligatory  mentioned,  from  the 
time  of  making  the  said  writing  obligatory,  hath  not  well  and  truly 
observed,  performed,  kept  and  falfllled,  all  and  singular  the  matters 
and  things  in  the  condition  of  said  writing  obligatory  mentioned 
and  contained,  which  he,  according  to  the  condition  thereof,  onght 
to  have  observed,  performed,  fulfilled,  and  kept,  to  wit,  at  the  county 
aforesaid,  as  the  said  Karthaus  in  his  said  plea  hath  alleged;  for 
plea  nevertheless  thereto  the  said  Owings,  by  replying,  saith,  that 
after  the  making  of  the  said  writing  obligatory,  and  before  the  im- 
petration  of  the  original  writ  of  him,  the  said  Owings,  in  this  cause, 


(a)  Distinguished  in  Wood  vs.  Fidton,  3  H.  &  6.  77. 

(h)  Affirmed  in  Karthaus  vs.  Oivings^  2  G.  &  J.  441,  and  Le  Strange  vs. 
State,  58  Md.  40.  Approved  in  Qorman  vs.  Lenox^  15  Peters,  117,  and  Bab- 
bitt vs.  Finn,  lOt  U.  S.  18,  where  the  Court  said  that  the  rule  is  universal, 
that  the  affirmance  of  the  judgment  in  the  Appellate  Court  fixes  the  liability 
of  the  sureties,  as  it  shows  conclusively  that  the  principal  obligor  did  not 
proeecute  his  appeal  with  effect.    See  Burgess  vs.  Iloyd,  7  Md.  178. 

(c)  Affirmed  in  Soper  vs.  Jones ^  56  Md.  511,  holding  that  a  plea  of  tender 
not  accompanied  by  profert  in  curia  is  bad. 
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it  was,  OD  the  judgtnent  of  said  Baltimore  County  Court,  and  the 
appeal  aforesaid  in  the  said  writing  obligatory  mentioned,  in  such 
manner  proceeded  between  the  said  Karthaus,  and  the  said  OwiDgs, 
in  the  said  Court  of  A})peals,  that  the  said  judgment  of 
loo  •  Baltimore  County  Court  was,  at  a  Court  of  Appeals  held  at 
the  City  of  Annapolis  on  the  sixteenth  day  of  December,  1811,  in 
all  things  affirmed  and  ratified ;  and  it  was  then  and  there  by  the 
said  Court  of  Appeals  further  considered  and  adjudged,  that  the 
said  Owings  should  have  execution  against  the  said  Karthaus  for 
the  costs  and  charges  adjudged  against  him  in  Baltimore  County 
Court  as  aforesaid;  and  it  was  also  considered  and  adjudged  by  the 
said  Court  of  Appeals,  then  and  there,  that  the  said  Owings  should 
have  a  return  of  the  said  goods  and  chattels  to  be  detained  by  him 
irrepleviable  for  ever ;  and  it  wa«  also  then  and  there  further  con- 
sidered and  adjudged  by  the  said  Court  of  Api)eals,  that  the  said 
Owings  should  recover  against  the  said  Karthaus  the  sum  of  fifty- 
five  dollars  and  fifty-eight  cents  current  money,  for  his  costs  and 
charges,  in  that  behalf  expended  and  sustained,  by  reason  of  his 
delay  on  his  execution  aforesaid,  by  the  pretence  of  prosecuting  the 
said  appeal  for  correcting  of  errors  of  and  upon  the  said  premises,  by 
the  said  Karthaus,  as  by  the  record  thereof  in  the  said  Court  of 
Appeals  remaining  more  full3'  ap))ears.  And  the  said  Owings  avers, 
that  the  said  Karthaus  hath  not  paid  or  satisfied  to  him,  the  said 
Owings,  the  damages,  costs  and  charges,  so  adjudged  to  him  the 
said  Owings  in  said  County  Court,  and  the  said  sum  of  cnrrent 
money,  so  adjudged  to  the  said  Owings  by  the  said  Court  of  Appeals, 
or  any  part  thereof,  or  either  of  them;  and  that  he  the  said  Kart- 
haus hath  not  made  return  of  the  said  goods  and  chattels  to  him 
the  said  Owings ;  and  this  the  said  Owings  is  ready  to  verify,  and 
so  forth.  Wherefore  he  prays  judgment,  and  his  debt  aforesaid, 
together  with  his  damages  sustained  by  occasion  of  his  detention 
thereof,  to  him  to  be  adjudged,  and  so  forth." 

The  defendant  rejoined  a  t<ender  as  to  part,  and  demurred  as  to 
the  residue,  as  follows:  '^  And  the  said  Karthaus,  by  his  said  attor- 
neys, as  to  the  said  replication  of  the  said  Owings  to  the  plea  of  him 
the  said  Karthaus  saith,  that  the  said  Owings  ought  not,  by  reason 
of  any  thing  by  him  in  that  replication  alleged,  to  have  or  mainiain 
his  action  aforesaid  thereof  against  him  the  said  Karthaus,  because 
he  saith,  that  ais  to  the  costs  and  charges  adjudged  to  him  the  said 
Owings,  in  the  County  Court  aforesaid,  and  the  said  sum  of  current 
money  adjudged  to  the  said  Owings,  by  the  said  Courts  of  Appeals, 
he  the  said  Karthaus  has  always  •  been  re^y  to  paj*  and 
**'^  satisfy  the  same,  and  did,  before  the  impetration  of  the  writ 
in  this  cause,  to  wit,  on  the  first  day  of  November,  1817,  at  the  county 
aforesaid,  tender  to  the  said  Owings  all  the  said  costs  and  charges 
so  as  aforesaid  adjudged  to  the  said  Owings  by  the  said  County 
Court,  and  the  said  sum  of  current  money  so  as  aforesaid  adjudged 
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to  said  OwiDgs  by  said  Court  of  Appeals ;  and  this  he  is  ready  to 
verify.     Wherefore  he  prays  judgment,  if  the  said  Owings  his  action 
aforesaid  thereof  ought  to  have  or  maintain,  and  so  forth.    And  as 
to  so  moch  of  said  replication  as  alleges  that  the  said  Earthaus  hath 
not  made  return  of  said  goods  and  chattels  to  him  the  said  Owings,  in 
manner  and  form  as  the  same  is  set  forth,  the  said  Earthaus  saith  it  is 
not  sufficient  in  law  for  the  said  Owings  to  have  or  maintain  his  afore- 
said action  thereof  against  him  the  said  Earthaus,  and  that  the  said 
Earthaus  is  not  bound  by  the  law  of  the  land  to  answer  the  same,  and 
this  he  the  said  Earthaus  is  ready  to  verify :  Wherefore,  for  want  of  a 
safficient  replication  in  this  behalf,  he  the  said  Earthaus  prays  judg- 
ment if  the  said  Owings  ought  to  have  or  maintain  his  said  action 
thereof  against  him,  and  so  forth."   The  plaintiff  demurred  to  the  re- 
joinder as  to  part,  and  joined  in  demurrer  as  to  the  residue,  as  foUows  : 
^' And  the  said  Owings,  as  to  such  parts  of  the  rejoinder  of  the  said 
Earthaus,  as  relates  to  the  costs  and  charges  adjudged  to  him  as 
aforesaid  by  the  said  County  Court  and  Courts  of  Appeals,  and  the 
tender  of  the  same  in  the  said  rejoinder  alleged,  in  the  manner  and 
form  in  which  the  same  is  set  forth,  he  the  said  Owings  saith,  that 
the  same  is  not  sufficient  in  law  to  preclude  the  said  Owings  from  hav- 
ing and  maintaining  his  said  action  against  him  the  said  Earthaus, 
and  that  he  the  said  Owings  is  under  no  necessity  by  the  law  of  the 
land  otherwise  to  answer  the  same,  and  this  he  is  ready  to  verify : 
Wherefore,  for  want  of  a  sufficient  rejoinder  in  this  particular,  he 
the  said  Owings  prays  judgment  for  his  debt,  damages  and  costs 
aforesaid,  to  be  to  him  adjudged,  and  so  forth.    And  as  to  the  resi- 
due of  the  said  rejoinder  of  the  said  Earthaus,  the  said  Owings 
saith,  that  the  matters  in  the  replication  aforesaid  of  him  the  said 
Owings  contained,  are  sufficient  in  law  to  enable  the  said  Owings 
to  have  and  maintain  his  action  aforesaid  against  him  the  said  Ear- 
thaus, and  so  forth."     The  defendant  joined  in  the  demurrer  to 
the  rejoinder.    The  County  Court,  profannay  overruled  the  demurrer 
to  the  replication,  and  ruled  good  the  demurrer  to  the  rejoinder. 
An  inquiry  at  bar  was  ordered,  and  an  inquisition  returned,  assessing 
the  damages  sustained  by  the  plaintiff  to  910,271.53,  and  $10  costs ; 
upon  which  inquisition  judgment  was  rendered  for  $25,000  the  debt, 
being  the  penalty  of  the  bond,  and  the  above  costs,  and  costs  of 
increase,  to  be  released,  &c.    From  this  judgment  the  defendant 
appealed. 

The  <:ause  was  argued  in  this  Court  before  Buchanan,  Earle, 
Martin,  and  Dorsey,  JJ. 

Winder,  for  the  appellant. 

Tmney  and  M.  Johnson,  for  the  appellee,  cited  6  Bac,  Ah,  tit  Tender, 
(H.J)  1  Tidd^s  Ft.  621;  3  ChiUy^s  Plead.  432,  469;  Johns.  Did.  tit. 
Effect. 

8  6  H.  &  J. 
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^  •  Dorset,  J.  delivered  the  opinion  of  the  Court.    Ou  the 

locJ   argument  of  the  demurrers  in  this  case,  the  true  construction  of 
the  appeal  bond,  on  which  the  present  suit  was  instituted,  has  been 
brought  into  discussion.    On  the  part  of  the  appellant,  it  was  con- 
tended, that  the  words  '-prosecute  with  efiect,-'  mean  that  the  party 
praying  the  appeal,  shall  prosecute  it  to  final  judgment,  while  the 
other  side  insisted,  that  these  words  imposed  on  the  appellant  the 
necessity  of  prosecuting  the  appeal  to  a  successful  termination,  or  a 
reversal  of  the  judgment.    This  Court  are  of  opinion,  that  the  con- 
struction adopted  by  the  appellee's  counsel,  is  the  correct  one.    It  is 
certainly  warranted  by  the  grammationl  meaning  of  the  terms  used; 
and  if  a  different  interpretation  was  to  prevail,  the  bond  would  only  be 
a  security  in  those  cases  where  the  judgment  below  was  given  for  debt, 
damages  and  costs,  and  for  damages  and  costs,  and  judgments  in 
replevin  for  a  return  of  the  property,  (being  judgments  in  refn,)  would 
necessarily  be  exempt  from  the  operation  of  the  bond.    The  Act  of 
1713,  ch.  4,  which  prescribes  the  form  of  the  api)eal  bond,  declares, 
that  no  execution  on  any  judgment  shall  be  delayed,  or  any  super- 
sedeas on  such  judgment  granted,  upon  any  appeal  or  writ  of  error, 
unless  a  bond,  with  suficient  sureties,  be  executed.    If  the  appeal 
and  execution  of  the  bond  operates  as  a  supersedeas  of  an  execution 
on  a  judgment  in  replevin,  it  would  seem,  on  principles  of  justice, 
that  the  security^  should  be  as  comprehensive  in  such  a  case,  as 
where  the  judgment  was  for  money;  upon  the  afQrmance  of  a  judg- 
ment for  money,  the  obligors  are  imperatively  answerable-  for  the 
amount  of  the  debt,  damages  and  costs;  the  delay  occasioned  by 
the  appeal  being  the  price  paid  by  the  appellee  for  the  additional 
security;  and  where  a  judgment  in  replevin,  for  the  return  of  the 
goods,  shall  be  affirmed,  the  value  of  the  goods,  (if  they  have  not 
been  •  restored,)  and  the  costs  of  suit,  would  seem  to  be  the 
loll   ^Yue^  standard  hy  which  the  damages  of  the  appellee  should 
be  measured  on  a  suit  brought  on  the  appeal  bond.    If  the  appel- 
lant should  dismiss  his  apiieal,  this  rule  would  certainly  prevail; 
and  it  is  difScult  to  conceive,  how  the  security  of  the  appellee  can 
be  lessened,  in  the  event  of  his  judgment  being  affirmed,  a8  the 
delay  occasioned  by  the  supersedeas  would  not  be  greater  in  the 
former  than  in  the  latter  case,  but  generally  less. 

Having  expressed  our  opinion  ou  the  true  construction  of  the 
bond,  we  will  next  advert  to  the  pleadings  in  the  cause,  and  we 
think  the  replication  cannot  be  sustained.  The  plaintiff  assigns 
his  breach  in  the  non-payment  of  the  cost-s  of  the  inferior  and 
appellate  Courts,  and  in  the  ap])ellants  not  having  made  a  return 
of  the  goods  and  chattels,  in  conformity  to  the  judgment  of  affirm- 
ance. This  mode  of  replying  is  defective,  the  plaintiff  should  have 
replied,  that  the  defendant  did  not  prosecute  his  appeal  with  effect, 
whereby  he  had  sustained  damage  to  such  an  amount.  By  this  mode 
of  replying,  the  plaintiff'  below  would  have  assigned  a  breach  in  the 
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non-performance  of  an  act  which  the  defendant  below  had  stipulated 
to  perform,  and  under  the  allegation,  that  the  plaintiff  had  sustained 
damages  to  such  an  amount,  the  plaintiff  might  have  shown  that 
the  goods  were  not  returned.  And  the  Court  cannot  but  remark, 
that  the  pleadings,  subsequent  to  the  replication,  are  incorrect.  It 
is  an  established  rule  in  pleading,  that  if  a  plea,  avowry  or  replica- 
tion, each  of  which  is  entire,  be  bad  in  part,  it  is  bad  for  the  whole. 
Manchester  vs.  Vale,  1  Saunders,  28,  {note  2 ;)  Trtieman  vs.  Haist,  1  Term. 
Rep.  40;  Chitty^s  Plead.  644,  623,  524.  Hence,  it  necessarily  results, 
that  a  plea  of  tender  cannot  be  rejoined  to  part  of  a  replication,  and 
a  demurrer  filed  to  the  residue ;  and  if  the  law  was  otherwise,  the 
plea  of  tender,  as  rejoined  in  this  case,  would  be  badly  pleaded.  First, 
because,  the  debt  or  duty  continuing,  the  tender  should  be  pleaded 
with  a  profert  in  curia;  6  Bacon^s  AbridgmenU  tit.  Tender,  (H  4;) 
and  secondly,  because  the  rejoinder  concludes  in  bar  to  the  action, 
instead  of  praying  judgment  whether  the  plaintiff  ought  to  recover 
any  damages,  by  reason  of  the  non-payment  of  the  sum  alleged  to 
have  been  tendered.  See  2  Chittfs  Plead.  433, 468;  1  Tidd^s  Practice, 
621.  Judgment  reversed. 
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In  an  action  on  a  promissory  note  against  the  endorser,  the  plaintiff  cannot 
recover  without  proving  that  the  payer  made  the  note  payable  to  the 
payee,  that  it  was  endorsed  to  the  plaintiff,  that  a  demand. of  payment 
was  made  of  the  payer  on  the  day  on  which  the  note  became  due,  and 
that  due  notice  of  the  non-payment  was  given  to  the  endorser,  (a) 

An  endorsee  cannot  maintain  an  action  on  a  promissory  note  payable  to 
order,  unless  the  endorsement  is  filled  up  at  the  time  the  note  is  offered 
in  evidence. 

APPEAii  from  Baltimore  County  Court.  Assumpsit  by  the  plain- 
tiffs, (now  appellants,)  on  a  promissory  note,  drawn  by  Latimer  and 
Lyon  in  favor  of  the  defendant,  and  by  him  endorsed  in  blank. 
Evidence  was  given  as  to  the  manner  in  which  notice  of  non-payment 
was  given  to  the  defendant;  but  as  the  decision  of  this  Court  relates 
only  the  blank  endorsement,  such  evidence  is  omitted.  On  the 
defendant's  prayer,  which  was  a  general  one,  the  County  Court, 
[Hanson,  A.  J.]  directed  the  jury,  that  the  plaintiffs  were  not  en- 
titled to  recover.  The  plaintiffs  excepted  and  appealed,  the  verdict 
and  judgment  being  against  them.  The  cause  was  submitted  with- 
out argument.  Buchanan,  Eaele,  Martin,  and  Dorset,  JJ.  on 
the  bench. 


(a)  But  see  Rev.  Code,  Art.  35,  sec.  8-,  Whiteford  vs.  Burckmyer,  1  Gill, 
147;  WUlianuuyii  vs.  Allen,  2  G.  &  J.  244. 


116  CONI^LLY  V8.  BOWIE.— 6  H.  &  J. 

Wirt^  (Attorney-General  of  the  U.  S.)  for  the  appellants. 
Heathj  for  the  appellee. 

DORSEY,  J.  delivered  the  opinion  of  the  Court.  We  concur  in  the 
opinion  given  by  the  Court  below.  The  plaintiffs  sued  as  endorsees 
of  a  promissory  note  given  by  Latimer  and  Lyon  to  the  defendant, 
and  by  him  endorsed.  The  plaintiffs  could  not  have  sustained  their 
suit,  without  proving  that  Latimer  and  Lyon  made  a  note  payable 
to  the  defendant,  that  the  same  was  endorsed  to  the  plaintiffs,  that 
a  demand  of  payment  was  made  of  the  payers  on  the  day  on  w)iich 
the  note  became  due,  and  that  due  notice  of  the  non-payment  had 
been  given  to  the  defendant.  If  the  proof  was  defective  in  any  of 
those  particulars,  the  County  Court  were  correct  on  the  general 
prayer  of  the  defendant,  in  giving  their  direction  to  the  jury,  that 
the  plaintiffs  were  not  entitled  to  recover. 

The  plaintiff  did  not  deduce  a  regular  title  to  the  note ;  true  it  is, 
that  the  defendant,  by  endorsing  the  note  in  blank,  conferred  an 
authority  on  the  plaintiffis  to  fill  up  the  endorsement,  but  he  omitted 
to  do  it,  and  it  was  decided  by  this  Court,  in  the  case  of  Ringgold  vs. 
Tyson^  at  December  Term,  1810,  and  in  Hudson  vs.  Ooodwin^  5  H.&J. 
115,  that  an  endorsee  could  not  maintain  an  action  on  a  note  pay- 
able to  order,  unless  the  endorsement  was  filled  up  at  the  time  it 
was  offered  in  evidence.  As  this  point  is  decisive  against  the  plain- 
1  >•  1  ^^^^^  ^^  ^^  unnecessary  to  •  inquire  whether  the  facts  stated 
*^*  in  the  bill  of  exceptions  did,  in  point  of  law,  amount  to  due 
notice  of  the  dishonor  of  the  note.  ^  Judgment  affirmed. 


Connelly  vs.  Bowie. 

Where  part  of  a  tract  of  land  called  H.  is  conveyed,  and  calls  to  begin  at  the 
end  of  100  perches  on  the  third  line  of  H.  as  owned  by  P.  and  the  third 
line  of  H.  is  described  in  the  grant,  ^^  S.  S.  W.  50  perches  to  a  bounded 
red  oak  ^^ — Whether  the  parties  intended  that  the  beginning  should  com- 
mence at  the  end  of  100  perches  of  the  third  line  of  that  part  of  the  tract 
which  was  owned  by  P.  or  at  some  other  point,  is  a  question  of  fact  for 
the  jury,  (a) 

Where  the  official  character  of  the  persons  before  whom  the  acknowledg- 
ment of  a  deed  for  lands  executed  in  1738,  does  not  appear  on  the 
face  of  the  acknowledgment,  and  it  is  equally  silent  as  to  the  county  in 
which  it  was  taken,  and  there  is  no  evidence  to  warrant  the  presump- 

(a)  Distinguished  in  Clarke  vs.  Lancaster,  86  Md.  205,  the  Court  saying: 
'*  The  cases  of  Connelly  vs.  Bowie,  and  of  Rogers  vs.  Moore,  7  H.  &  J.  141, 
present  questions  of  the  true  locality  of  a  boundary.  There  was  no  am- 
biguity upon  the  face  of  the  grant  in  either  case,  but  the  ambiguity  was 
raised  by  extrinsic  evidence.^'  The  construction  of  a  grant  is  for  the 
Court,  and  is  not  a  matter  proper  to  be  submitted  to  the  jury,  exoept  in  a 
case  of  latent  ambiguity.     Thoinas  vs.  Godfrey,  8  6.  &  J.  142. 
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tion  that  the  original  deed  was  acknowledged  in  conformity  to  the  pro- 
visions of  the  Act  of  1715,  ch.  47,  a  copy  cannot  per  se  be  read  in  evi- 
dence, (a) 

No  official  copy  of  a  deed,  or  other  instrument  of  writing,  is  per  se  evidence, 
except  the  original  is  required  to  be  recorded.  (6) 

Appeal  from  Montgomery  County  Court.  Trespass  quare  dan- 
SUM f regit  The  general  issue  was  pleaded;  and  at  the  trial,  the 
plaintiff,  (now  appellee,)  offered  in  evidence  the  plots  and  explana- 
tio^s  returned  to  the  Court,  and  the  patent  of  the  tract  of  land 
called  Hermitage,  (on  which  the  trespass  is  alleged  to  have  been  com- 
mitted,) granted  to  William  Joseph  on  the  6th  of  June,  1689,  for 
3,866  acres.  The  third  course  of  this  grant  is  described,  '<  thence 
south-south- west  fifty  perches  to  a  bounded  red  oak  by  another  small 
ron."  He  then  offered  in  evidence  a  deed  from  Benjamin  Harris  to 
John  Bowie,  Junr.  dated  the  14th  of  November,  1748,  for  a  tract 
called  Harris'  Adventure  Enlarged,  being  part  of  a  tract  called  Her- 
mitage, and  described  as  '^  beginning  at  the  end  of  100  perches  on 
the  third  line  of  a  tract  or  parcel  of  land  now  in  possession  of  Ben- 
jamin Perry,  called  Hermitage,  and  running  thence  S.  32^,  E.  130 
ps.  then  N.  71|^,  E.  156  ps.  then,"  &c.  containing  405f  acres.  He 
also  gave  in  evidence  a  deed  from  Thomas  Boteler,  of  Prince  George's 


(a)  In  Byer  vs.  Etnyre^  2  Gill,  161,  where  it  was  held  that  if  the  certificate 
of  acknowledgment  fails  to  state  the  official  character  of  the  officer  before 
whom  it  was  made,  this  fact  may  be  proved  by  evidence  aliunde^  the  Court 
said,  in  commenting  upon  the  case  in  the  text:  ^'Is  not  the  inference  irre- 
sistible (from  the  opinion  in  the  case  in  the  text)  that  had  there  been  proof 
in  the  record,  de  hors  the  certified  copy  produced,  showing  that  J.  B.  and 
T.  W.,  (the  persons  before  whom  the  acknowledgments  were  taken,)  were 
Jnstices  of  the  Peace  of,  and  that  the  acknowledgment  was  made  in,  the 
county  in  which  the  lands  were  situate,  the  judgment  of  the  County  Court 
would  not  have  been  reversed  for  the  defects  appearing  on  the  face  of  the 
deed,  the  copy  whereof  had  been  admitted  by  the  County  Court  in  evidence 
to  the  juryV  "  In  Van  Ness  vs.  Bank,  18  Peters,  22,  where  it  was  held  that 
there  being  nothing  in  the  Maryland  Acts  of  Assembly  requiring  Justices  of 
the  Peace  to  describe  their  official  character  in  their  certificates  of  the 
acknowledgment  of  deeds,  extraneous  evidence  may  be  admitted  to  show 
that  the  person  who  made  the  certificate  held  that  office,  and  he  will  be  pre- 
sumed to  have  acted  in  his  official  character,  Taney,  C.  J.  said:  '^In  the 
case  of  Connelly  vs.  Boioie,  the  certificate  of  acknowledgment  did  not  state 
that  the  persons  by  whom  it  was  taken  were  Justices  of  the  Peace,  and 
there  was  no  evidence  in  the  record  to  prove  their  official  character.  The  deed 
was  therefore  clearly  inadmissible;  and  it  was  so  ruled  by  the  Court  of 
Appeals.  But  it  does  not  follow  that  the  decision  \tould  have  been  the 
same  if  parol  evidence  had  been  given  to  prove  their  official  character;  and 
from  the  language  of  the  Court  in  that  case,  it  may  rather  be  inferred  that  if 
other  evidence  had  been  offered,  it  would  have  been  deemed  admissible  to 
supply  the  omission  in  the  certificate  indorsed  on  the  deed.^*  Cf.  Webster 
vs.  Hall,  2  H.  &  McH.  14,  note. 

(b)  See  Hum  vs.  Soper,  post,  m,  p.  276;  Cheney  vs.  Watkins,  1  H.  &  J.  326, 
MOfe  (b) 
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Ooanty,  to  BenjamiD  Perry,  of  the  same  county,  dated  the  14th  of 
July,  1738,  for  200  a^sres  of  land,  being  part  of  a  tract  called  Hermit- 
age, and  described  by  courses  and  distances.  This  deed  was  thus  ac- 
knowledged: "  Memorandum.  On  the  day  and  year  within  written 
came  the  within  named  Thomas  Boteler,  and  acknowledged  the  with- 
in land  and  premises  to  be  the  right  of  the  within  named  Benjamin 
Perry,  his  heirs  and  assigns,  for  ever.  John  Beall., 

Turner  Wootton." 
This  deed  was  recorded  amongst  the  land  records  of  Prince 
George's  County  on  the  8th  of  July,  1738,  (Montgomery  County  not 
having  been  erected  into  a  county  until  the  year  1776,)  and  was 
located  b}'  the  plaintiff  on  the  plots.  To  the  reading  of  these  deeds 
the  defendant  objected ;  but  the  Court,  [Bidgely  and  Kilgour,  A. 
-  -  J.]  overruled  the  objection,  and  permitted  them  to  be  read  in 
R^Z  •  evidence  ;  the  defendant  excepted,  and  appealed,  the  ver- 
dict and  judgment  being  for  the  plaintiff. 

The  cause  was  argued  before  Chase,  C.  J.,  Buchanan,  Earle, 
Martin,  Dorse  v,  and  Stephen,  J  J.  by  T.  B.  Doraey^  (Attorney- 
General,)  for  the  appellant,  and  Ma^ruder^  for  the  appellee. 

Dorset,  J.  delivered  the  opinion  of  the  Court.  This  wa«  an  ac- 
tion of  trespass  quare  elausum  fregit^  brought  in  Montgomery  County 
Court,  by  John  Bowie,  the  appellee,  against  John  Connelly,  the  in- 
testate of  the  appellant.  The  general  issue  was  joined,  and  defence 
on  warrant  taken.  The  plaintiff  below  located,  on  plots  filed  in  the 
cause,  a  tract  of  laud  called  The  Hermitage,  granted  to  William 
Joseph  on  the  6th  of  June,  1689,  for  3,866  acres.  He  also  located  a 
deed  executed  on  the  14th  of  November,  1748,  by  Benjamin  Harris 
to  John  Bowie,  for  a  tract  of  land  called  Harris' Adventure  Enlarged, 
being  part  of  a  tract  of  land  called  The  Hermitage,  and  he  made  a 
location  of  a  deed  said  to  be  executed  on  the  4th  of  July,  1738,  by 
Thomas  Bot€>Ier,  to  Benjamin  Perry,  for  200  acres  of  land,  part  of 
The  Hermitage.  The  defendant  counterlocat^d  the  tract  of  land 
called  The  Hermitage,  as  also  the  deed  from  Harris  to  Bowie,  for 
Harris'  Adventure  Enlarged.  The  plaintiff'  at  the  trial  gave  in  evi- 
dence the  grant  of  The  Hermitage,  and  the  plots  and  explanations, 
and  offered  to  read  to  the  Court  and  jury  the  deed  executed  by  Har- 
ris to  Bowie,  for  Harris'  Adventure  Enlarged,  as  also  the  copy  of  a 
deed  purporting  to  be  executed  on  the  4th  of  Jul}',  1738,  by  Thomas 
Boteler  to  Benjamin  Perry,  for  200  acres,  part  of  The  Hermitage, 
and  certified  under  the  hand  and  ofiicial  seal  of  the  clerk  of  Prince 
George's  County  Court,  to  be  truly  copied  from  the  land  records  of 
that  county.  The  defendant,  by  his  counsel,  olrjected  to  these  papers 
being  read  to  the  jury,  but  the  Court  below  declared  they  were  ad- 
missible evidence  in  the  cause,  and  they  were  accordingly  retul.  To 
this  opinion  the  defendant  excepted.    And  this  Court  are  of  opinion^ 
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that  the  deed  executed  by  Harris  to  Bowie  was  correctly  admitted 
in  evidence,  but  that  the  paper,  purporting  to  be  the  copy  of  a  deed 
from  Boteler  to  Perry,  ♦  ought  not  to  have  been  read  to  the  ^^q 
jmy.  First,  as  to  the  admissibility  of  Harris'  deed.  It  calls  '  *•* 
to  begin  at  the  end  of  one  hnndred  perches  on  the  third  line  of  The 
Hermitage,  owned  by  Perry.  The  third  line  of  The  Hermitage,  is 
thus  described  in  the  grant,  ^^  south-south-west  fifty  perches  to  a 
bounded  red  oak  by  another  small  run."  It  is  most  apparent  that 
the  parties  to  the  deed  could  not  mean  to  refer  to  a  point  in  the  third 
line  of  the  whole  tract  as  the  beginning,  as  that  line  is  only  fifty 
perches  long ;  whether  they  intended  that  the  beginning  should  com- 
mence at  the  end  of  one  hundred  perches  on  the  third  line  of  that 
part  of  the  tract  which  was  owned  by  Perry,  or  at  some  other  point, 
was  a  question  of  fact  to  be  tried  by  the  jury ;  and  as  the  plaintiff 
had  located  this  deed,  according  to  its  courses  and  distances,  the 
Coort  think  that  it  was  legally  admissible  in  evidence.  Secondly,  as 
to  the  admissibility  of  the  writing,  purporting  to  be  a  copy  of  a  deed 
from  the  records  of  Prince  George's  County.  The  endorsement,  as 
certified  by  the  clerk,  is  in  ^e  following  words  :  '^  Memorandum. 
That  on  the  day  and  ^ar  within  written  came  the  within  named 
Thomas  Boteler,  and  acknowledged  the  within  land  and  premises  to 
be  the  right  of  the  within  named  Benjamin  Perry,  his  heirs  and  as- 
signs, forever.  John  BeaXiL, 

Turner  Wootton." 
The  official  character  of  the  persons  before  whom  the  supposed 
acknowledgment  was  taken,  does  not  appear  on  the  face  of  it,  and 
the  paper  is  equally  silent  as  to  the  county  in  which  the  acknowledg- 
ment wiis  taken,  nor  is  there  any  proof  in  the  record  showing  that 
John  Beall  and  Turner  Wootton  were  justices  of  the  peace,  or  that 
the  acknowledgment  was  made  in  the  county  in  which  the  lands 
were  then  situate.  This  copy  per  se,  cannot  be  read  in  evidence  un- 
less the  original  was  required  to  be  recorded.  By  the  Act  of  1715, 
eh.  47,  it  is  declared,  that  no  manors,  lauds,  tenements  or  heredita- 
ments, shall  pass  from  one  to  another,  whereby  an  estate  of  inheri- 
tance or  freehold,  or  any  estate  above  seven  years,  shall  be  made,  or 
take  effect  in  any  person,  by  reason  of  a  deed  of  bargain  tod  sale, 
except  the  same  be  made  by  writing,  indented  and  sealed,  and  be 
acknowledged  in  the  Provincial  Court,  or  before  a  Judge  thereof,  or 
in  the  County  Court,  or  before  two  justices  •  of  the  same,  -^mm 
where  such  manors,  lands,  tenements,  and  hereditaments  do  *^"* 
lie,  and  enrolled  within  six  months  after  the  date  of  such  writing, 
indented  as  aforesaid."  Now,  as  there  is  no  evidence  in  this  case  to 
warrant  the  presumption  that  the  original  was  acknowledged  in  con- 
formity to  the  provisions  of  the  Act,  a  copy  cannot  per  se  be  read  as 
evidence,  for  copies  are  only  admissible  in  proof  when  the  originals 
are  reqnii*ed  to  be  recorded  to  give  them  legal  efficacy.  This  copy 
must  therefore  be  considered  as  inofficial,  and  can  only  be  used 
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under  the  same  limitations  and  exceptions  as  private  copies  of  deeds, 
or  other  instruments  of  writing.  If  the  plaintiff  had  offered  evi- 
dence that  Beujamin  Perry,  and  those  claiming  under  him,  had  pos- 
sessed and  enjoyed  the  land  under  Boteler's  title,  a  strong  founda- 
tion would  have  been  laid  for  presuming  that  the  original  deed  was 
acknowledged  in  conformity  to  the  provisions  of  law,  but  in  the 
absence  of  all  such  proof,  there  is  no  room  for  healing  inferences. 
The  Court  are  of  opinion,  that  the  judgment  of  the  Court  below 
must  be  reversed,  and  that  a  procedendo  be  awarded. 

Judgment  reve^'sed. 


Crapster  v8.  Griffith. 

Where  a  complainant  has  established  his  right  to  certain  negro  slaves,  he 
can  by  a  new  bill  recover  the  value  of  the  issue  born  after  the  first  bill 
was  filed,  and  not  included  in  the  former  decree. 

He  is  also  entitled  to  the  value  of  the  services  of  such  slaves  from  the  time 
of  the  auditor  ^s  statement,  down  to  the  period  of  their  actual  delivery 
under  the  decree,  by  which  his  right  to  them  is  ascertained,  (a) 

Appeal  from  a  decree  of  the  Court  of  Chancery.  The  complain- 
ant (now  appellant,)  and  his  wife,  had  heretofore  filed  a  bill  to  set 
aside  a  settlement  made  between  the  defendant  and  the  complain- 
ant's wife,  to  whom  the  defendant  had  been  guardian,  and  to  have 
an  account  of  the  moneys  in  his  (the.defendant's)  hands,  and  to  com- 
pel him  to  deliver  certain  slaves.  After  a  statement  of  accounts, 
the  Chancellor  set  aside  the  settlement,  and  decreed  the  payment  of 
a  specific  sum  of  money,  and  the  delivery  of  the  slaves.  This  de- 
cree, on  appeal  by  the  defendant,  was  affirmed  in  this  Court.  The 
money  was  paid,  and  the  enumerated  negroes  delivered  in  pursu- 
ance of  the  decree  and  affirmance,  but  the  account,  as  audited, 
necessarily  stopped  at  a  period  considerably  before  the  final  decree 
and  affirmance.  In  the  mean  time  the  defendant  had  had  the  ser- 
vices of  negroes  from  the  date  of  the  audit  to  the  time  of  delivery, 
compensation  for  which  was  not,  and  could  not,  be  included  in  the 
decree.  Between  the  period  of  executing  the  •  commission 
'^^  in  the  original  case,  ascertaining  and  identifying  the  negroes, 
and  the  final  decree,  and  also  between  the  date  of  the  decree,  and 
the  delivery  in  pursuance  thereof,  the  female  slaves  had  children. 
Those  born  after  the  decree  were  delivered  over  under  the  decree; 
but  those  born  between  the  execution  of  the  commission  and  decree, 
were  retained  by  the  defendant  as  his  property.  The  answer  of  the 
defendant  admitted  these  facts,  but  claimed  an  allowance  for  certain 

(«)  Approved  in  McCleUan  vs.  Crook,  4  Md.  Ch.  403.    Of.  Netde  vs.  Hag- 
thorp,  3  Bl.  601. 
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moneys  which  he  oaght  to  have  been  allowed  on  the  original  decree, 
and  denied  the  right  of  the  complainant  to  the  negroes. 

Kilty,  C  dismissed  the  bill — 1.  On  the  gronnd  that  the  decree 
of  the  Coort  of  Chancery,  as  affirmed,  was  conclusive,  and  could  not 
be  opened  by  either  party.  2.  That  the  negroes,  bom  after  the 
dose  of  the  commission,  being  in  esse  before  the  decree,  ought  to 
have  been  brought  in  by  a  supplemental  bill,  and  could  not  be  sued 
for  by  a  new  bill.  3.  That  the  value  of  the  labor  of  the  negroes, 
from  the  time  of  the  auditor's  statement,  ought  not  to  be  allowed 
in  this  suit,  it  being  a  subject  proper  either  for  the  Court  of  Appeals, 
in  the  nature  of  an  increase  of  damages,  or  interest,  or  for  a  suit  on 
the  appeal  bond.  From  this  decree  the  complainant  appealed  to 
this  Court,  where  the  cause  was  argued  before  Buchanan,  Eable, 
Mabtin,  and  Dorset,  JJ. 

T.  B.  Doraeyj  (Attomey-Gteneral,)  and  Winder^  for  the  appellant, 
referred  to  Norwood  vs.  Norwood,  and  Hepburn  vs.  Sewell^  in  this 
Court.  The  Act  of  1713,  ch.  4,  and  Butcher  vs.  Norwood,  1  H.  dt 
J.  485. 

Magruder  and  B.  Forrest,  for  .the  appellee,  cited  2  Com.  Dig.  tit 
Chancery  J  (Y  7,)  323;  Shepherd  vs.  Titiey,  2  Atk.  348;  Anon.  3  Atk. 
809;  2Madd.  Chan.  408,  409;  Cooperh  Plead.  88,  89;  HoUingsworth 
VB.  W Donald^  2  H.  &  J.  230 ;  Oelstan  vs.  Codwise,  1  Johns.  Chan. 
Rep.  189. 

Dorset,  J.  delivered  the  opinion  of  the  Court.  The  Chancellor's 
decree  in  this  cause  is  erroneous,  and  must  be  reversed,  as  we  are 
of  opinion  that  the  complainant  is  entitled  to  one  moiety  of  the 
negroes  born  of  Lucy  and  Milly,  after  the  execution  of  the  commis- 
sion, and  before  the  passing  of  the  decree  in  the  suit  *  brought  ^  ^ 
by  the  complainant,  and  his  wife,  against  the  present  defend-  ^^^ 
ant,  in  the  Court  of  Chancery,  and  which  is  referred  to,  and  made 
part  of,  the  bill  filed  in  this  cause.  And  we  are  further  of  opinion, 
that  the  complainant  is  entitled  to  recover  the  value  of  the  labor 
of  the  negroes  assigned  to  him,  by  the  said  decree,  from  the  date  of 
the  anditor's  statements,  to  wit,  the  19th  December,  1813,  to  the 
period  when  the  said  last  mentioned  negroes  were  delivered  to  the 
complainant.  Decree  reversed. 


Jackson  vs.  The  Union  Bank  of  Martland. 

An  agent  is  not  answerable  for  negligence  or  inattention,  where  a  bill  of 
exchange  was  placed  in  his  hands  for  collection,  and  he  undertook  to 
collect  it,  according  to  the  usages  and  customs  of  merchants  and  banks, 
bj  sending  it  to  a  bank  for  collection,  and  owing  to  the  bill  having  been 
demanded  and  protested  for  non-payment  on  the  fourth  day  after  it  fell 
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due,  the  endorser  was  discharged,  and  the  amount  of  the  bill  thereby 
lost,  (a) 

If  a  foreign  merchant  sends  goods  to  his  consignee,  with  instructions  to  dis- 
pose of  them  for  him  to  the  best  advantage,  and  the  consignee  sends 
them  to  auction  for  sale,  and  the  auctioneer  makes  wtiy  with  them,  or 
sells  them,  and  makes  way  with  the  money,  and  fails,  the  consignee  is 
not  answerable. 

The  refusal  of  the  County  Court  to  strike  out  a  judgment  by  default,  and 
suffer  the  defendant  to  plead,  is  not  a  subject  of  appeal,  and  cannot  be 
revised  by  the  Court  of  Appeals,  (note),  (b) 

The  County  Court  cannot  assess  damages  on  a  judgment  by  default,  to  the 
amount  of  a  bill  of  exchange,  in  an  action  against  the  endorser,  the 
declaration  setting  out  no  cause  of  action,  but  showing  that  the  bill  was 
not  presented  for  payment  in  time,  whereby  the  defendant  was  in  law 
discharged  from  all  liability  on  account  of  his  endorsement,  (tiote. ) 

Appeal  from  Baltimore  County  •Court.  This  was  a  special  action 
on  the  case,  brought  by  the  appellant  against  the  appellees.  The 
declaration  charged  the  defendants  below  with  unskilful  manage- 


(a)  AflSrmed  in  Pawson  vs.  Donnelly  1  G.  &  J.  148,  and  Bctnk  vs.  HoweU, 
8  Md.  547.  In  the  latter  case  it  was  held  that  when  a  note  or  bill  is  received 
by  a  bank  for  collection,  in  the  ordinary  course  of  business,  and  without 
any  special  agreement  on  the  subject,  and  the  bank  delivers  it  in  due  time  to 
the  notary  ordinarily  employed  by  it,  so  that  the  necessary  demand,  protest 
and  notices  may  be  made  and  given,  the  bank  will  not  be  answerable  for 
loss  resulting  from  the  failure  of  the  notary  to  perform  his  duty.  The  case 
in  the  text  is  cited  in  Sheppard  vs.  Spates^  4  Md.  403,  as  to  the  allowance  of 
days  of  grace. 

(b)  In  Hall  vs.  Holmes^  80  Md.  558,  it  was  held  that  an  appeal  lies  from  an 
order  overruling  a  motion  to  strike  out  a  judgment,  whether  the  motion  be 
made  during  the  same  term,  or  at  a  term  subsequent  to  that  at  which  the 
judgment  was  rendered.  The  Court  there  said  that  in  the  case  in  the  text, 
**the  motion  to  strike  out  the  judgment  was  made  at  the  same  term  at 
which  the  judgment  was  entered  and  was  based,  not  upon  the  ground  of 
fraud,  deceit  or  surprise,  but  upon  the  allegations  that  the  defendant  had 
employed  counsel  to  defend  the  suit  who  had  failed  to  file  the  pleas,  and 
because  he  had  a  good  defence  upon  the  merits.  The  motion  in  that  case 
was  addressed  to  the  discretion  of  the  Court,  it  was  overruled,  the  defend- 
ant excepted  and  took  an  appeal,  and  although  the  Court  of  Appeals  said 
that  an  api)eal  did  not  lie  under  such  circumstances,  yet  the  Court  did  actu- 
ally entertain  the  appeal,  and  reversed  the  judgment  for  the  reason  that  the 
declaration  set  out  no  cause  of  action,  but  showed  that  payment  of  the  bill 
of  exchange  sued  on  was  not  demanded  in  time,  and  that  the  appellant, 
who  was  sued  as  endorser,  was  discharged  from  his  liability.''  See  King 
vs.  Hicks,  32  Md.  460,  as  to  the  practice  in  this  regard  under  the  Act  of  1864, 
c.  6.  The  result  of  the  authorities  upon  this  subject  is  thus  stated  in  2  Poe*s 
Pldg.  sec.  891 :  '*  The  defendant  may  always  appeal  from  an  order  refusing  to 
strike  out  a  judgment  against  him,  whether  his  motion  be  made  at  the  same 
terra  at  which  'the  judgment  was  recovered  or  at  a  subsequent  term;  but 
the  plaintiff  has  a  right  of  appeal  only  where  the  judgment  is  stricken  out 
at  the  instance  of  the  defendant,  upon  motion  filed  after  the  lapse  of  the 
term  at  which  the  judgment  was  entered.'' 
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ment  of  the  coucerns  of  the  plaintiff.    It  contained  two  counts,  to 
both  of  which  objections  were  taken;   but  as  the  Court  did  not 
decide  the  case  on  those  objections,  it  is  unnecessary  to  set  out  the 
declaration.    The  general  issue  was  pleaded ;  and  at  the  trial  the 
plaintiff   gave  in  evidence,  that    being    a  merchant,  extensively 
engaged  in  commerce  in  the  City  of  Baltimore,  he  was,  as  such,  a 
customer  of  the  defendants,  and  was  in  the  habit  of  depositing  his 
money  with  them  for  safe-keeping,  and  of  delivering  the  promissory 
notes  and  bills  which  he  held,  whether  payable  in  Baltimore,  or 
elsewhere  in  the  Atlantic  commercial  cities,  to  the  defendants,  to 
collect  for  him,  and  in  case  such  notes  and  bills  were  not  paid,  they 
were  to  be  returned  by  the  defendants  to  him.    That  being  the 
legal  owner  and  holder  of  a  bill  of  exchange  for  $684.95,  drawn  at 
Baltimore  on  the  2d  of  November,  1810,  by  John  Chalmers,  Junior,, 
upon  John  Chalmers  of  the  City  of  Washington,  payable  six  months 
after  date  to  William  Hawkins,  or  order,  endorsed  by  Hawkins  to 
the  plaintiff,  and  accepted  by  the  drawee,  he  delivered  the  same  ta 
the  defendants  on  the  1st  of  May,  1811,  to  be  by  them  collected 
from  John  Chalmers,  the  acceptor,  when  the  same  should  become 
due  according  to  law,  and  the  defendants  received  •  the  said       -  ^ 
bill  of  exchange  for  that  purpose.    He  also  gave  in  evidence,    **  • 
that  the  defendants  did  not  cause  any  demand  to  be  made  for  pay- 
ment of  this  bill  on  the  acceptor,  until  the  6th  of  May,  1811,  when 
the  acceptor  refused  to  pay  it.    That  a  protest  was  immediately 
made,  and  notice  of  the  non-payment  by  the  acceptor  given  to  the 
drawer  and  endorser,  by  letter  dated  the  6th  of  May,  1811,  which 
was  immediately  forwarded  by  mail.     That  the  plaintiff  then  ap- 
plied to  William  Hawkins,  the  endorser,  for  payment,  which  he  also 
refused  to  make,  and  he  then  instituted  suit  against  Hawkins  on 
the  bill,  in  Baltimore  County  Court,  where  he  obtained  a  judgment 
by  default,  from  which  judgment  Hawkins  appealed  to  the  Court  of 
Appeals,  where  it  was  reversed.    The  record  and  proceedings  in  that 
case,  it  was  agreed  should  constitute  a  part  of  the  present.    [See 
that  case  reported  at  the  end  of  this.]    The  plaintiff  further  gave 
in  evidence,  that  John  Chalmers,  Junior,  the  drawer  of  the  bill,  and 
John  Chalmers,  the  acceptor,  became  insolvent  about  the  time  the 
bill  became  due,  and  have  been  regularly  discharged  under  the  in- 
solvent laws  of  this  State,  and  of  the  District  of  Columbia,  and 
that  the  plaintiff  has  never  received  any  part  of  the  amount  of  the 
bill.    The  defendants  then  gave  in  evidence,  that  having  received 
the  bill  from  the  plaintiff  on  the  1st  of  May,  1811,  for  the  purpose 
of  collection,  as  stated  in  the  plaintiff's  evidence,  they  enclovsed  the 
same,  on  the  2d  of  May,  1811,  in  a  letter  from  their  cashier,  addressed 
to  William  Whann,  the  cashier  of  the  Bank  of  Columbia,  which 
bank  was  the  established  agent  and  correspondent  of  the  defend- 
ants, for  the  transaction  of  all  such  business,  in  the  City  of  Wash- 
ington and  George-Town.    The  letter  of  the  2d  of  May,  1811,  was 


\ 
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sent  by  mail,  and  by  the  regular  coarse  of  the  mail  woald  reach 
William   Whann  in  the  afternoon  of  the  3d  of  May;  and  that 
Whann  caused  the  demand  to  be  made  on  the  6th  of  May,  1811. 
They  also  gave  in  evidence,  that  it  was  the  custom  at  that  time, 
and  constantly  before,  in  the  District  of  Columbia,  for  the  banks 
there  to  cause  a  demand  for  payment  of  bills  of  exchange  and  promis- 
sory notes  to  be  made  on  the  fourth  day  after  they  became  due,  and 
not  before.    They  also  gave  in  evidence,  that  it  is  the  universal 
custom  for  banks  in  the  City  of  Baltimore,  who  collect  for  their 
customers  notes  or  bills  payable  at  a  distance  from  Baltimore,  to 
-  ^^  use  the  banks  of  the  *  place,  where  the  collections  are  to  be 
-^^^  made,  as  agents  in  making  such  collections.    On  this  evi- 
dence the  defendants  prayed  the  Court  to  direct  the  jury,  that  the 
plaintiff  was  not  entitled  to  recover.    Which  direction  the  Court, 
[DoESEY,  C.  J.,  Hanson  and  Wabd,  A.  J.]  gave  to  the  jury.    The 
plaintiff  excepted;  and  the  verdict  and  judgment  being  against 
him,  he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  Eable,  Martin,  and 
Stephen,  JJ. 

Winder  and  Mayer,  for  the  appellant,  contended,  that  the  defend- 
ants below  were  responsible  to  the  plaintiff  for  the  damage  which 
he  had  sustained  by  reason  of  the  delay  in  presenting  for  payment, 
and  protesting  the  bill  in  question.  They  referred  to  Jones  en  Bailf 
60;  1  lAvermore  on  Agency j  338;  SheiUs  vs.  Blackbumey  1  H.  Blk. 
Rep.  162.  The  plaintiffs  should  have  cautioned  the  Bank  of  Colum- 
bia, their  agents,  of  the  erroneous  practice  of  protesting  bills  on  the 
fouith  day  after  they  became  due.  There  was  a  want  of  due  care 
in  this  particular.  They  had  notice  of  the  fact  of  that  practice, 
and  were  put  on  their  guard.  Burrell  vs.  PhilipSy  1  Oallisonj  362; 
Comber  vs.  Anderson^  1  Campb.  524 ;  1  Livermore^  353.  Negligence 
and  diligence  of  parties  is  a  question  of  law  for  the  Court.  In  Haic- 
kins  vs.  Jackson^  this  Court  decided  that  the  endorser  was  not  liable 
on  the  very  bill  in  question. 

Taney  and  Mitchell^  for  the  appellees,  contended,  that  the  law 
would  imply  the  usage  of  collecting  through  the  banks  in  Columbia? 
to  be  known  to  the  appellant,  as  he  had  before  collected  in  the  same 
way.  The  defendants  undertook  the  collection  of  the  bill  without 
consideration,  and  they  could  not  be  liable  but  for  gross  negligence. 
Sheills  vs.  Bla^kbume,  1  H.  Blk.  Rep.  162.  Here  the  same  diligence 
was  used  by  the  defendants  as  they  were  accustomed  to  use  in  their 
own  concerns.  They  referred  to  Smith  vs.  Lascelles^  2  T.  R.  188, 
{note.) 

Buchanan,  J.  delivered  the  opinion  of  the  Court.  It  is  con- 
tended, on  the  part  of  the  defendants,  that  the  proof  offered  at  the 
trial  by  the  plaintiff*,  and  stated  in  the  bill  of  exceptions,  does  not 
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correspond  with  the  agreement  set  out  in  the  declaration,  and  that 
for  the  variance  between  the  allegata  and  the  probata^  the    « ^  ^ 

•  plaintiff  is  not  entitled  to  recover.  It  is  not  necessary  to  ex-  *^«^ 
amine  this  technical  objection  to  the  plaintiff's  right  of  recovery, 
there  being  quite  enough  without  it  to  defeat  the  action.  John 
Chalmers,  on  whom  the  bill  of  exchange  was  drawn,  resided  in  the 
City  of  Washington,  in  the  District  of  Columbia;  and  it  is  stated 
in  the  declaration,  that  the  defendants  undertook  and  promised  to 
collect  the  amount,  according  to  the  usages  and  customs  of  mer- 
chants and  banks  in  the  City  of  Baltimore.  Now  what  is  that 
usaere  ?  Why  it  is  stated  in  the  bill  of  exceptions  to  be  the  univer- 
sal custom  of  the  banks  in  the  City  of  Baltimore,  that  collect  for 
their  customers,  (who  are  the  merchants,)  notes  or  bills  payable  at  a 
distance  from  Baltimore,  to  make  use  of  other  banks  as  their  agents 
in  making  such  collections.  So  far,  then,  as  respects  the  sending  of 
the  bill  of  exchange  in  question  to  a  bank  in  the  District  of  Colum- 
bia for  collection,  the  defendants  acted  in  strict  conformity  with  their 
engagement;  and  having  received  it  on  the  first  of  May,  1811,  and 
enclosed  it  on  the  day  following  to  the  cashier  of  the  Bank  of  Colum- 
bia, their  established  agent  for  the  transaction  of  all  such  business 
in  the  City  of  Washington  and  George-Town,  by  mail,  in  a  letter, 
which,  according  to  the  regular  course  of  the  mail,  would  reach  its 
destination  on  the  third  day  of  May,  two  days  before  it  became  paya- 
ble, according  to  its  tenor,  and  the  law  merchant  of  this  State. 
Surely  no  negligence  or  inattention  is  imputable  to  them  in  relation 
to  that  part  of  the  transaction ;  nor  is  it  pretended  that  any  loss 
was  sustained  by  reason  of  delay  in  sending  on  the  bill.  They  sent 
it  for  collection,  in  convenient  and  reasonable  time  after  it  was  re- 
ceived by  them,  to  a  respectable  agent,  an  institution  of  high  stand- 
ing, and  dealt  with  it,  as  it  was  their  known  and  established  custom 
to  deal  with  all  notes  and  bills  to  be  collected  in  the  District  of 
Columbia,  without  any  imputation  of  unfairness  in  the  courae  they 
pursued.  But  it  is  urged,  in  behalf  of  the  plaintiff,  that  in  conse- 
quence of  the  demand  on  the  acceptor  of  the  bill  for  payment,  and 
protest  for  non-payment  being  made  on  the  fourth  day  after  it  fell 
dhe,  he  has  been  unable  to  recover  against  the  endorser,  who  lives 
in  the  City  of  Baltimore,  and  that  the  defendants  ought  to  be  answer- 
able for  the  negligence  of  the  Bank  of  Columbia  in  not  making  the 
demand  and  protest  on  the  third  day  of  grace,  according  to 

•  the  law  of  this  State.  But  it  appears  to  have  been  the  uni-  *^** 
form  custom  of  all  the  banks  within  the  District  of  Columbia,  to 
cause  demand  and  protest  to  be  made  on  the  fourth  day,  and  that 
the  Bank  of  Columbia,  in  this  instance,  pursued  the  settled  custom. 
How  far  that  custom  is  to  be  regarded  as  the  law  of  the  District,  it 
is  not  necessary  in  this  case  to  inquire.  It  was  the  universal  custom 
of  the  banks  in  Baltimore  to  collect  notes  and  bills  for  their  cus- 
tomers, payable  at  a  distance,  by  the  agency  of  other  banks.    The 
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plaintiff  wa«  a  cnstotner  of  the  Union  Bank  of  Maryland,  established 
in  Baltimore,  made  all  his  deposits  there,  and  placed  there  for  collec- 
tion all  his  notes  and  bills,  whether  payable  in  Baltimore,  or  else- 
where ;  he  was  a  merchant  extensively  engaged  in  commerce,  and 
must  be  supposed  to  have  had  a  knowledge  of  the  uniform  and 
established  mode  of  making  such  collections  by  the  banks,  and  par- 
ticularly the  Union  Bank  of  Maryland,  in  which  he  did  all  his  busi- 
ness of  that  character.  This  bill  of  exchange  was  payable  in  the 
District  of  Columbia,  and  the  placing  it  with  the  defendants  for  col- 
lection was  equivalent  to  an  agreement  that  it  should  be  sent  by 
them  for  that  purpose  to  some  bank  in  the  District  of  Columbia,  to 
the  Bank  of  Columbia,  their  established  agent,  thus  virtually  con- 
stituting the  Bank  of  Columbia  his  agent  in  that  transaction,  and  if 
that  agent  did,  in  conformity  with  the  custom  in  the  District  of 
Columbia,  neglect  to  cause  demand  and  protest  to  be  made  on  the 
proper  day,  the  defendants  are  not  chargeable  with  any  negligence, 
or  other  improper  conduct.  If  they  are  to  be  presumed  acquainted 
with  the  custom  of  the  banks  in  the  District,  the  same  may  be  predi- 
cated of  the  plaintiff,  and  that  he  placed  his  bill  with  them  for  collec- 
tion, according  to  that  custom,  as  it  was  their  practice  to  do,  in  rela- 
tion to  all  other  notes  and  bills  payable  there.  This  transaction  is 
not  affected  by  the  general  law  of  bailment,  except  so  far  as  concerns 
the  transmitting  of  the  bill  to  the  Bank  of  Columbia;  and  if  it  had 
not  been  transmitted  in  due  time,  the  defendants  would  be  answera- 
ble for  any  loss  sustained  by  reason  of  such  negligence.  But  the 
bill  was  sent  on,  in  good  time,  and  no  negligence  is  chargeable  to  the 
defendants.  Suppose  a  foreign  merchant  sends  goods  to  his  con- 
signee in  Baltimore,  with  instructions  to  dispose  of  them  for  him  to 
the  best  advantage,  the  consignee  sends  *  them  to  auction  for 
^^*  sale,  and  the  auctioneer  makes  way  with  the  goods,  or  sells 
them  and  makes  way  with  the  money,  and  fails — In  such  a  case,  (to 
which  this  in  pnnciple  may  be  aptly  likened,)  the  consignee  would 
clearly  not  be  answerable.  Judgment  affirmed. 

NOTE. 

HaicJcins  vs.  Jack^on^  referred  to  in  the  preceding  case,  was  in  this 
Court  at  June  Term,  1816,  on  an  appeal  from  Baltimore  County 
Court.  It  was  an  action  of  assumpsit,  brought  by  the  appellee 
against  the  appellant  as  the  endorser  of  an  inland  bill  of  exchange. 
The  declaration  contained  only  one  count,  which  stated  that  the 
bill  was  dated  on  the  2d  of  November,  1810,  drawn  at  Baltimore  by 
John  Chalmers,  Junior,  upon  John  Chalmers,  Senior,  at  Washington, 
in  the  District  of  Columbia,  requiring  him,  six  months  after  date, 
to  pay  to  the  defendant,  or  order,  $684.95,  which  bill  was  accepted 
by  John  Chalmers,  Senior,  and  endorsed  by  the  defendant  to  the 
plaintiff.    That  it  was  on  the  6th  of  May,  1811,  presented  to  John 
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Chalmers,  Senior,  at  Washington,  in  the  District  of  Columbia,  to 
wit,  at  the  coanty  aforesaid,  for  payment,  and  he  was  then  requested 
to  pay,  &c.  bat  that  he  then  and  there,  at  Washington,  in,  &c. 
to  wit,  at,  &c.  wholly  failed,  and  made  default,  whereof  the  defend- 
ant had  notice;  and  thereby  and  by  reason  thereof,  and  of  the 
several  premises,  and  by  force  of  the  custom  and  law  of  mei*chants, 
the  defendant  became  liable  to  pay  to  the  plaintiff,  and  being  so 
liable  he  promised,  &c.  At  the  return  day  of  the  writ,  March  Term, 
1812,  the  defendant  appeared  in  proper  person,  and  gave  special 
bail,  and  a  rule  was  then  laid  on  him  to  plead  by  October  Term 
following,  at  wbich  term  the  rule  was  extended  to  March  Term,  1813, 
when  the  defendant  having  failed  to  plead,  the  Court  assessed  the 
plaintiff's  damages  to  $762.27,  and  entered  judgment  for  the  dam- 
ages laid  in  the  declaration,  and  costs ;  to  be  released  on  payment 
of  the  above  sum,  with  interest  thereon  from  the  23d  of  April,  1813, 
and  costs.  Afterwards,  and  during  the  same  term,  the  defendant 
appeared  in  Court  by  counsel,  and  witu  the  leave  of  the  Court  tiled 
an  affidavit,  stating  that  he  had  spoken  to  Luther  Martin,  Esquire, 
one  of  the  attorneys  of  the  Court,  to  appear  for  him  and  defend  the 
action,  soon  after  it  was  instituted,  who  promised  to  do  so ;  and  that 
he  had  no  information  to  the  contrary,  until  he  was  informed  that 
judgment  was  rendered  against  him.  That  he  had  been  informed 
that  the  suit  could  not  be  maintained  against  him,  because  the  bill 
of  exchange  had  not  been  protested  in  due  time,  and  that  no  demand 
was  made  on  the  acceptor  of  the  bill  in  due  and  proper  time  after  it 
became  due.  That  he  ha<l  no  knowledge  of  the  non-payment  of  the 
bill,  until  a  week  or  ten  days  after  it  became  due,  and  then  it  was 
mentioned  to  him  by  a  gentleman  in  Baltimore.  The  plaintiff  then 
filed  in  Court  his  statement  of  the  transactions  between  the  drawer, 
endorser  and  acceptor,  and  himself,  relative  to  the  drawing,  accept- 
ing and  endorsing  the  bill ;  and  he  also  filed  in  Court  the  bill,  and 
ihe  protest  thereof  made  on  the  6th  of  May,  1811.  The  defendant 
then  prayed  the  Court  to  order  the  judgment  to  be  stricken  out, 
and  that  the  defendant  be  permitted  to  plead  non-assumpsit^  and  he 
offered  to  proceed  to  the  trial  of  the  action  at  the  present  term  with- 
out delay,  or  to  continue  this  action  unto  the  next  term,  if  desired 
by  the  plaintiff.  But  the  Court,  [Bland,  A.  J.]  was  of  opinion,  that 
the  judgment  ought  not  to  be  struck  out,  and  refused  the  defend- 
ant's prayer.    The  defendant  excepted,  and  appealed  to  this  Court. 

The  cause  was  argued  at  this  term,  (June,  1816,)  before  Buch- 
anan, Nicholson,  Earle,  Johnson,  and  Martin,  JJ. 

•  Martin^  for  the  appellant.    1.  As  the  judgment  wa«  entered 
by  default  for  want  of  a  plea,  on  the  application  of  the  defend-   ^^-^ 
ant,  and  showing  merits,  it  ought  to  have  been  stricken  out.    2.  In- 
stead of  awarding  an  inquiry  of  damages,  the  Court  assessed  the 
damages  on  the  bill  of  exchange,  when  there  was  no  Act  of  Assembly 
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aathoriziDg  them  to  do  so.  3.  The  declaration  was  ou  a  bill  of 
exchange,  dated  the  2d  of  November,  1810,  payable  at  the  end  of 
six  months,  and  it  was  not  protested  antil  the  6th  of  May,  1811, 
which  was  not  in  due  and  legal  time. 

On  the  first  point,  he  referred  to  Briscoe  vs.  Ward^  1  H,  dt  J.  Ido; 
Cavil  vs.  Bumefcrdy  1  Bun:  568 ;  1  Sellonh  Pr.  346.  On  the  second 
point,  to  7  Vin.  Ah.  315,  pL  6,  7,  8 ;  2  LiU.  Ft.  Reg.  67 ;  Vent.  347 ; 
2  Show.  86;  1  Rich.  Pr.  C.  P.  223;  2  Barnes,  192;  Messin  vs.  Massa- 
reene,  4  T.  R.  492 ;  1  SelUm^s  Pr.  347 ;  ChiUy  on  BiUSy  101, 102 ;  Act 
of  1785,  ch.  38.  On  the  third  point,  to  ChiUy  on  BiUs,  138,  143 ; 
Philips  vs.  3P  Curd/y,  1  H.  dt  J.  187 ;  Cha^e  vs.  Taylor,  in  this  Court 
at  December  Term,  1815. 

W.  Dorsey,  for  the  appellee.  1.  The  refusal  of  the  Court  below  to 
allow  a  plea  to  be  amended,  or  to  grant  a  new  trial,  or  to  continue  a 
a  cause,  is  not  to  be  assigned  for  error ;  and  there  is  no  difference  in 
refusing  to  permit  the  defendant  to  amend  his  plea,  and  refusing 
him  to  put  in  a  plea  and  strike  out  the  judgment.  The  Marine  Insur- 
ance Company  of  Alexandria  vs.  Hodgson,  6  Cranch,  206 ;  Oreene  vs. 
Heame,  3  T.  R,  302.  2.  Suffering  judgment  to  go  by  default  was  an 
admission  of  the  contract  declared  on.  EaM  India  Company  vs. 
Glover,  1  Stra.  612;  Tidd^s  Pr.  523;  Bevis  vs.  Lindsell,  2  Stra.  1149; 
Barnes,  233,234;  Anonymous,  3  Wils.  155;  Thellusson  vs.  Fletcher,  1 
Doug.  316 ;  Longman  vs.  Fenn,  1  H.  Blk.  Rep.  541.  The  Court  might 
assess  damages  on  a  promissory  note,  or  bill  of  exchange,  without  a 
writ  of  inquiry.  Tidd^s  Pr.  514 ;  Shepherd  vs.  Carter,  4  T.  R.  275 
Rashleigh  vs.  Salmon,  1  H.  BUc.  Rep.  252 ;  Andrews  vs.  Blake,  Ibid 
529;  Longman  vs.  Fenn,  Ibid,  541;  Thelluson  vs.  Fletcher,  1  Doug 
316 ;  Messin  vs.  Massareene,  4  T.  R.  493 ;  Ooldsmid  vs.  Taite,  2  Bos 
iSk  Pull.  55 ;  Berthen  vs.  Street,  8  T.  R.  326;  Nelson  vs.  Sheriden,  Ibid 
395;  Byrom  vs.  Johnson,  Ibid,  410;  Osborne  vs.  Noard,  Ibid,  648 
and  Sellon's  Pr.  347. 

Buchanan,  J.  delivered  the  opinion  of  the  Court.  The  refusal,  by 
the  Court  below,  to  strike  out  the  judgment  by  default,  and  suffer 
the  defendant  to  plead,  is  not  a  subject  of  appeal,  and  cannot  be 
revised  by  this  Court.  But  that  Court  did  wrong  in  assessing  dam- 
ages to  the  amount  of  the  bill  of  exchange,  the  declaration  setting 
out  no  cause  of  action,  but  showing  that  the  bill  of  exchange,  on 
which  the  suit  was  brought,  was  not  presented  for  payment  in  time, 
whereby  the  defendant  waa  in  law  discharged  from  any  liability  on 
account  of  his  endorsement.  Judgment  reversed. 
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Neither  a  husband  nor  wife  is  a  competent  witness  in  a  civil  suit  to  which 
either  is  a  party,  nor  in  any  action  between  third  persons,  directly  affect- 
ing the  interest  of  either,  (a) 

In  an  action  of  replevin  brought  by  P.  against  G.  to  recover  two  slaves  held 
by  O.  under  a  bill  of  sale,  in  the  nature  of  a  mortgage  from  N. ,  the  wife 
of  N.  is  not  a  competent  witness  to  prove  title  in  N.  at  the  time  of  the 
execution  of  such  bill  of  sale. 

Where  P.  contracted  with  N.  for  the  sale  of  certain  slaves,  and  N.  was  to 
take  them  into  his  possession,  and  pay  for  them  at  an  ensuing  day,  but 
the  property  of  P.  was  to  continue  until  they  were  paid  for,  and  a  part 
of  the  price  agreed  upon  was  paid  to  P. — Hdd^  that  P.  did  not,  at  the 
time  of  the  contract,  part  with  his  interest  in  the  slaves;  that  the  pay- 
ment of  the  whole  of  the  stipulated  price  was  a  condition  precedent,  on 
the  performance  of  which  alone,  and  not  before,  the  title  could  vest  in 
N.  That  the  part  payment  was  not  such  a  performance  as  could  of 
itself  have  the  effect  to  divest  P.  of  his  property,  but  that  the  title 
remained  in  him  notwithstanding  any  indulgences  which  he  may  have 
extended  to  N.  And  although  he  might  permit  the  i>ossession  to  remain 
in  N.  he  was  under  no  obligation  to  stand  by  and  suffer  N.  to  transfer 
them  to  another  person,  and  thereby  incur  the  risk  of  losing  them  alto- 
gether, but  had  a  right  to  assert  his  claim  whenever  he  saw  them  pass- 
ing into  other  hands,  on  the  ground  that  the  title  by  the  terms  of  the 
orig^inal  contract  was  never  out  of  him.  (h) 

Appeal  from  Kent  County  Court.  The  cause  was  argued  before 
Buchanan,  Eable,  and  Mabtin,  JJ.  by  Carmiehael  and  Chambers, 
for  the  appellant,  and  Gale  and  Tilghman,  for  the  appellee. 

Buchanan,  J.  delivered  the  opinion  of  the  Court,  in  which  the 
facts  are  sufficiently  stated.  This  is  an  appeal  from  the  judgment 
of  the  Court  of  Kent  County,  in  an  action  of  replevin  brought  by 
Henry  Patterson,  (the  appellee,)  against  James  Corse,  (the  appellant,) 
for  two  negro  boys.  At  the  trial  of  which,  upon  issues  joined  on  the 
two  pleas  of  non  cepit,  and  property  in  the  defendant,  two  bills  of 
exceptions  were  taken  on  the  part  of  the  defendant. 

It  appears  from  the  facts  stated  in  the  first  bill  of  exceptions,  that 
the  two  negro  boys  were  born  the  property  of  the  plaintiff,  and  con- 
tinued in  his  possession  until  the  year  1818.  That  the  defendant, 
from  whose  possession  they  were  replevied,  claimed  and  held  them 
in  virtue  of  a  bill  of  sale  to  him,  in  Jiature  of  a  mortgage,  from  James 
Nowland,  dated  the  sixth  of  December  in  the  year  1820;  and  that 


ia)  Bat  see  Rev.  Code,  Art.  70,  sec.  1. 

(6)  DistiDguished  in  Bowie  vs.  Bowie^  1  Md.  102,  where  it  is  said  that  in  the 
case  in  the  text,  it  was  expressly  stipulated,  at  the  time  of  the  sale,  that  the 
title  was  to  remain  in  the  vendor,  until  the  purchase  money  was  fully  paid. 
Cf.  Foley  vs.  Mason^  6  Md.  87. 

9  6  H.  &  J. 
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for  the  purpose  of  showing  a  subsisting  title  in  Jame8  ^S^owland,  at 
the  time  the  bill  of  sale  was  given,  Henrietta  Nowland,  the  wife  of 
James  Nowland,  was  offered  as  a  witness  to  prove  that  the  plaintiflF 
sold  them  to  her  in  the  year  1818,  before  she  intermarried,  as  it  ap- 
pears, with  James  Nowland,  which  was  objected  to  on  the  part  of 
the  plaintiff,  and  rejected  by  the  Court ;  and  the  question  is,  whether 
that  testimony  of  Henrietta  Nowland  ought  to  have  been  admitted  f 
It  is  a  settled  rule,  that  neither  a  husband  nor  wife  can  be  received 
as  a  witness  in  a  civil  suit  to  which  the  other  is  a  party.  They  are 
not  competent  witnesses  against  ea<;h  other,  because  that  would  be 
contrary  to  the  policy  of  marriage  ;  nor  in  favor  of  each  other,  be- 
cause their  interests  are  the  same.  It  is  also  a  general  nile,  that 
neither  a  husband  nor  wife  is  a  competent  witness  in  an  action  l)e- 
tween  third  persons,  directly  affecting  the  interest  of  the  other,  to 
1  KA  ^^^^^  ^^^  cases  of  Williams  vs.  Johnson^  1  Strange^  504,  •  and 
*^*  Baring  vs.  ReedeVj  1  Hen.  da  Mvatf,  154,  cited  in  argument,  are 
by  no  means  opposed.  The  first  was  an  action  against  the  daugh- 
ter's husband,  for  her  wedding  clothes,  in  which  her  mother  was  ad- 
mitted to  prove  that  they  were  delivered,  not  on  the  credit  of  the 
daughter,  but  of  her  father,  the  husband  of  the  witness,  on  the 
ground,  that  though  the  testimony  went  to  exempt  the  defendant  in 
the  action  from  the  payment  of  *a  debt  which  was  due  by  her  hus- 
band, yet  it  did  not  fix  the  debt  upon  the  husband;  as  neither  her 
testimony,  nor  the  credit  founded  upon  it,  could  ever  have  been  given 
in  evidence  against  him  in  an  action  brought  for  the  same  debt, 
which  could  only  have  been  sustained  upon  other  evidence.  The 
only  operative  effect,  therefore,  of  her  testimony,  was  to  exempt  the 
immediate  defendant  from  being  charged  with  a  debt  which  was  due 
from  another.  And  the  latter,  Baring  vs.  Reeder^  was  decided  on  the 
same  principle,  with  the  additional  ground,  that  the  interest  of  the 
husband  in  that  case  was  equally  balanced  between  the  parties,  and 
consequently  could  not  be  affected  by  the  testimony  of  his  wife  ]  and 
neither  of  these  cases  has  any  bearing  upon  this ;  it  is  indeed  an  ac- 
tion between  third  persons,  but  directly  affecting  the  interest  of 
James  Nowland,  on  which  the  fact  attempted  to  be  proved  by  his 
wife  would  have  an  immediate  oi>eration  in  his  favor.  If  the  plain- 
tiff, Henry  Patterson,  never  parted  with  his  interest  in  the  negroes 
in  question,  he  has  a  right  to  recover  them,  and  James  Nowland  can 
have  no  benefit  of  the  right  to  redeem  under  the  terms  of  the  bill  of 
sale  to  Corse,  the  defendant;  but  if,  on  the  contrary,  the  phiintiff 
did  sell  them  to  Nowland's  wife,  belbre  he  intermarried  with  her, 
Nowland,  by  his  marriage,  acquired  a  right  to  dispose  of  them,  and 
has  a  subsisting  interest  in  the  right  to  redeem,  which  is  increasing 
in  proportion  as  the  negroes,  (who  are  still  very  young,)  increase  in 
value.  He  of  consequence  is  directly  interested  to  the  full  amount  of 
the  value  of  the  right  to  redeem,  be  that  what  it  may,  in  defeating 
the  plaintiff's  action,  since  ui)on  the  plaintiff's  recovery  or  not  de- 
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pends  his  deriving  any  benefit  of  the  right  to  redeem.  On  the 
groand  of  interest,  therefore,  his  wife  was  not  a  competent  witness 
to  prove  a  sale  of  the  negroes  by  the  plaintiff  to  her  when  solCj  and 
thus  to  defeat  the  action,  by  which  event  her  husband  would  be 
immediately  benefited,  and  her  testimony  was  properly  rejected. 

*  It  appears,  however,  by  the  second  bill  of  exceptions,  on  --  ^. 
the  testimony  of  other  witnesses,  that  sometime  in  the  spring  '-^^ 
of  the  year  1818,  a  contract  for  the  sale  of  the  negroes  in  question 
was  entered  into  between  the  plaintiff  and  Henrietta  Briscoe,  before 
her  intermarriage  with  James  Rowland,  by  which  it  was  stipulated, 
that  she  should  take  them  into  her  possession,  to  be  paid  for,  at  a 
price  agreed  upon,  in  the  course  of  the  fall  of  the  same  year,  but 
that  they  should  remain  his  property  until  they  were  paid  ibr.  Evi- 
dence was  also  offered  to  prove  the  admission  of  the  plaintiff,  that 
he  had  received  a  part  of  the  price  agreed  upon,  but  without  show- 
ing how  much.  On  that  evidence,  in  connexion  with  the  testimony 
contained  in  the  first  bill  of  exceptions,  a  motion  was  made  to  the 
Cooit  below  to  direct  the  jury  to  find  for  the  defendant,  if  they 
should  believe  that  the  plaintiff  had  received  a  part  of  the  money 
stipulated  to  be  paid,  which  direction  the  Court  refused  to  give ;  and 
the  question  here  is,  whether  upon  the  whole  case,  (admitting  no 
other  agreement  to  have  been  entered  into,  but  that  the  sum  paid 
was  received  under  the  contract  as  stated,)  the  plaintiff  is  entitled 
to  recover  Y    Which  seems  to  lie  in  a  narrow  compass. 

The  plaintiff  did  not,  at  the  time  of  the  contract,  part  with  his 
interest  in  the  negroes,  but  by  the  express  terms  of  it  they  were  to 
remain  his  property  until  they  were  paid  for,  which  was  to  have  been 
in  the  course  of  the  next  ensuing  fall.  The  payment  of  the  whole 
of  tbe  stipulated  price  was  a  condition  precedent,  on  the  perform- 
ance of  which  alone,  and  not  before,  could  the  title  have  vested  in 
Henrietta  Briscoe.  That  condition  no  where  appears  to  have  been 
performed.  It  is  not  shown  that  the  stipulated  price  was  paid  with- 
in the  time  agreed  upon,  or  at  any  other  time,  and  the  payment  of  a 
part  was  not  such  a  performance  as  could  of  itself  have  the  effect  to 
divest  the  plaintiff  of  his  property  in  the  negroes,  but  the  title  re- 
mained in  him  notwithstanding  any  indulgences  which  he  may  have 
extended  to  the  other  contracting  party ;  and  being  in  him,  neither 
Henrietta  Briscoe,  before  her  marriage,  nor  James  Nowiand,  her  hus- 
band, since,  could  sell  them  to  any  body  else ;  and  though  he  might 
permit  the  ]>ossession  to  remain  in  Rowland,  he  was  under  no  obliga- 
tion to  stand  by  and  suffer  him  to  transfer  them  to  the  defendant,  or 
to  any  other  person,  and  thereby  incur  the  risk  of  losing  them 
•  altogether,  but  had  a  right  to  assert  his  claim  whenever  he  *^® 
saw  them  passing  into  other  hands ;  not  on  the  ground  of  rescinding 
the  contract,  which  it  has  been  contended  he  could  not  do  after  the 
receipt  of  a  part  of  the  purchase  money,  and  the  length  of  time  that 
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had  elapsed  before  the  issuing  of  the  writ  of  replevin^  but  on  the 
ground,  that  the  title,  by  the  terms  of  the  original  contract,  was 
never  out  of  him — the  condition  precedent  never  having  been  per- 
formed, and  the  receipt  of  a  part  of  the  sum  agreed  upon  not  having 
the  effect  to  operate  a  divesture  of  it,  in  the  absence  of  any  other 
contract  or  agreement  between  the  parties. 

We  concur,  therefore,  in  opinion  with  the  Court  below,  on  each  ex- 
ception, and  affirm  the  judgment  with  costs. 

Judgment  affirmed. 


Stevens  vs.  Righabdson. 

Under  the  Act  of  1786,  ch.  45,  to  Direct  Descents,  an  election  by  the  hus- 
band in  right  of  his  wife  to  take  her  ancestor's  land  at  the  valuation  of 
the  commissioners,  and  his  executing  bonds  to  the  other  heirs  for  the 
payment  of  their  respective  proportions,  vests  in  him  an  estate  in  fee 
in  the  whole  land  elected  to  be  taken,  and  does  not  pass  any  interest 
whatsoever  therein  to  his  wife. 

Every  election,  under  the  Acts  to  Direct  Descents,  to  take  the  whole  estate 
of  the  ancestor  at  a  valuation,  and  to  pay  the  other  heirs  their  just  pro- 
portions of  the  value  in  money,  and  passing  bonds  therefor,  settles  in 
the  x)er8on  electing  without  a  deed  from  the  commissioners,  the  legal 
estate  in  fee  in  the  lands  elected  to  be  taken;  and  there  is  no  difference 
between  an  election  by  a  child  of  the  intestate,  and  an  election  by  a 
husband  in  right  of  his  wife,  who  was  a  child  of  the  intestate,  (a) 

In  either  case  the  electing  party  takes  as  a  purchaser,  and  does  not  derive 
his  title  by  descent  from  the  ancestor. 

Such  an  election  by  a  husband  in  right  of  his  wife,  and  his  giving  bonds  as 
before  stated,  entitles  his  second  wife  to  dower  in  the  lands  elected  to 
be  taken. 

Appeal  from  Worcester  County  Court.  An  action  of  dower  was 
brought  by  the  appellant,  the  demandant  in  the  Court  below,  against 
the  appellee,  and  the  following  statement  submitted  to  the  Court  for 
their  opinion.  Gleorge  Richardson  died  in  the  year  1802,  seized  of 
the  lands  and  mills  mentioned  in  the  demandant's  declaration,  with- 
out making  a  will,  or  disposing  of  them,  and  leaving  the  following 
children,  Betsey,  David,  Emma,  Samuel,  Molly  and  ifancy.  A  peti- 
tion was  filed  in  the  County  Court,  at  May  Term,  1809,  for  a  division 
of  the  said  lands  under  the  Act  of  1786,  ch.  45,  to  Direct  Descents, 
and  the  several  supplements  thereto.  Commissioners  were  appointed 
by  the  Court,  who  made  their  return  that  said  lands  and  mills  would 
not  admit  of  division,  which  return  was  confirmed  by  the  Court. 
John  Stevens  intermarried  with  Betsey,  one  of  the  daught'Crs  of  the 
said  Greorge  Bichardson,  who  was  the  eldest  child,  entitled  to  take 


(a)  See  Rev.  Code,  Art.  47,  sec.  44,  et  aeq. ;  Jarrett  vs.  Cooley^  post^  m.  p. 
258. 
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at  the  valuation.  John  Stevens,  his  wife  being  in  full  life,  came 
into  Court  and  elected,  in  right  of  his  wife,  to  take  the  said  lands 
and  mills  at  their  valuation,  and  to  pay  to  the  other  heirs 
*  their  proportion  of  the  valuation  money.  The  respective  -  ^ 
portions  of  the  valuation  were  regularly  secured  to  be  paid,  *^  • 
according  to  law,  by  bonds  given  to  the  heirs  severally.  All  which 
bonds  have  been  since  paid  off  except  one.  Afterwards  Betsey,  the 
wife  of  John  Stevens,  died  in  the  year  1810,  and  after  her  death  in 
the  year  1813,  John  Stevens  intermarried  with  the  demandant.  John 
Stevens  died  in  1814,  in  the  possession  of  said  lands  and  mills,  and 
without  receiving  a  deed  for  them  from  the  commissioners,  leaving 
the  demandant  his  widow.  The  question  submitted  to  the  Court  on 
these  facts  was,  whether  John  Stevens  was  seized  of  such  an  estate 
daring  bis  intermarriage  with  the  demandant  as  to  entitle  her  to 
dower  t  The  County  Court,  [Mabtin,  C.  J.  and  Robins,  A.  J.]  gave 
the  following  opinion:  This  case  involves  many  questions,  and 
some  of  considerable  difficulty.  It  has  been  asked,  could  John 
Stevens  elect  all  in  right  of  his  wifeY  If  so,  doen  his  election  invest 
the  wii'e  with  a  title  in  her  own  share,  and  himself  with  the  residue  ? 
Or  does  it  invest  her  with  a  title  not  only  in  her  dividend  but  in  the 
whole  estate,  he  acting  merely  as  her  representative  ?  Or  does  he, 
by  his  election,  become  the  purchaser  of  the  whole  estate,  and  divest 
the  wife  with  other  heirs  altogether  of  the  inheritance  ?  It  is  in 
vain  we  seek  for  a  case  analogous  in  the  English  law ;  it  is  a  case  sui 
£€neri8j  and  must  depend  on  the  construction  of  the  Acts  of  Assem- 
bly regulating  the  descent  of  landed  property  in  this  State.  The 
original  Act  of  1786  is  silent,  as  to  the  husband's  electing  to  take  in 
right  of  his  wife;  and  it  is  only  by  a  liberal  construction  of  that  Act 
that  it  is  in  any  way  admissible.  But  we  find  the  practice  of  his 
exercising  this  right  has  prevailed  at  a  very  early  period  after  the 
passage  of  the  first  law,  and  has  been  recognized  by  an  Act  of  the 
Legislature  as  early  as  1802,  as  a  subsisting  right.  To  deny  it,  there- 
fore, at  this  time,  would  shake  the  title  of  much  of  the  landed  prop- 
erty in  the  country,  and  be  productive  of  great  inconvenience.  We 
feel  bound  to  support  it.  If  then  he  has  this  right,  in  what  capacity 
does  he  come  in !  Is  he  merely  the  representative  of  the  wife,  and 
electing  for  her  as  a  party  entitled  to  take  as  heir  ?  Does  he  invest 
her  with  the  whole  inheritance  f  Or  does  he  invest  her  with  a  fee 
in  her  own  dividend  only,  and  become  the  purchaser  himself  of  the 
residue  ?  It  is  certainly  contrary  to  *  the  policy  of  that  law,  -  _  ^ 
from  whence  we  derive  our  notions  of  descent,  to  admit  any  *^® 
person  to  come  into  the  inheritance  except  those  of  the  blood  of  the 
ancestor;  and  by  that  law  the  husband  would  be  considered  a 
stranger,  and  entitled  to  no  rights  as  heir,  but  that  derived  from  the 
/erne  covert  heiress,  as  her  baron ;  and  at  first  view  we  would  be  led 
to  suppose  the  election  of  the  husband  would  invest  the  wife  with 
,the  whole  estate.    But  from  the  whole  scope  of  our  descent  law,  the 
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right  of  election  is  personal,  and  has  no  respect  to  what  is  deemed^ 
in  the  English  law,  propinquity  of  blood,  except  in  a  few  instances* 
fThe  manifest  intent  of  the  Act  of  1786,  when  an  application  is  made 
or  a  division  of  an  estate,  is  to  render  an  estate  held  in  common, 
one 'in  severalty;  either  by  a  division,  when  it  is  susceptible  of  it, 
or  by  an  election,  or  by  a  sale  of  the  whole.    If  the  husband's  elec- 
tion could  invest  the  wife  with  a  title  in  her  dividend  only,  and  make 
him  the  purchaser  of  the  residue,  it  would  defeat  the  object  of  the 
Act  altogether  in  facilitating  the  division  of  the  intestate's  estate.   A 
division,  made  with  the  effect  contemplated,  would  last  only  during 
the  coverture.    The  husband  then  could  not  by  his  election  invest 
the  wife  with  a  fee  in  her  dividend  of  the  estate,  and  become  the 
purchaser  in  his  own  right  of  the  residue,  nor  would  it  be  less  reason- 
able to  suppose  that  the  husband's  election  should  invest  the  wife 
with  the  whole  inheritance.    Suppose  the  wife's  share  only  one-tenth, 
would  any  reasonable  construction  of  the  Acts  of  Assembly  admit? 
that  after  the  husband  had  paid  the  value  of  nine-tenths  of  the 
estate  the  whole  would  devolve  upon  the  wife,  in  fee,  in  exclusion  of 
his  own  descendants?    Yet  this  case  might  frequently  occur.    The 
first  of  those  positions  is  so  repugnant  to  the  spirit  and  scope  of  the 
Acts  of  Assembly  on  this  subject,  and  the  latter  so  unreasonable, 
not  to  say  unjust,  and  the  practice  under  those  Acts  has  been  uni- 
formly so  different,  that  the  Court  must  reject  them  as  totally  inad- 
missible.   And  we  are  led  to  the  necessary  inference,  that  the  hus- 
band, on  his  election,  must  take  the  whole  estate  as  a  purchaser. 
And  this  involves  another  question,  all  important  in  the  discussion 
of  this  case,  viz.  With  what  kind  of  an  estate  was  John  Stevens 
invested  f    Has  he  (by  the  mere  act  of  electing,)  the  whole  freehold  t 
Or  had  he  only  an  equitable  interest  to  be  consummated  by  paying 
^  the  purchase  money  and  obtaining  a  deed  from  the  •  commis- 

loH  sioners!  To  entitle  the  wife  to  dower,  a  freehold  estate  in 
the  husband,  during  the  coverture,  is  indispensable.  It  is  contended, 
on  the  part  of  the  i)laintiff,  that  the  mere  act  of  election  vests  in  the 
husband  such  an  estate,  and  that  it  has  an  operation  similar  to  that 
of  a  suiTcnder,  or  a  sheriff's  sale  of  lands.  The  Court,  after  the 
most  mature  deliberation  they  have  been  able  to  give  this  subject, 
cannot  view  it  in  this  light.  It  is  true  the  Act  of  1786  requires  no 
deed  to  the  heir  electing  to  take ;  nor  are  we  aware  that  it  is  neces- 
sary (under  any  of  the  Acts,)  for  a  party  claiming  by  descent.  The 
whole  estato  devolves  upon  all  the  heirs-at-law  of  an  intestate,  sub- 
ject to  be  defeated  by  an  election  of  one  in  exclusion  of  the  other 
heirs.  And  all  the  Acts  of  Assembly  relative  to  descents,  seem  to 
draw  a  distinction  between  a  person  coming  in  by  descent,  and  a 
purchaser.  In  the  first  no  deed  seems  necessary,  in  the  latter  it  is 
indispensable ;  and  by  the  Act  of  1802,  though  it  speaks  retrospec- 
tively, a  deed  seems  to  be  called  for  in  this  very  case.  It  would  be 
attended  with  great  inconvenience  if  the  doctrine  was  once  estalK 
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lished,  that  a  purchaser  under  a  commission,  or  a  husband  electing 
in  right  of  his  wife,  could  by  parol  evidence  show  a  transfer  of  the 
lieehold.  It  would  be  a  departure  from  that  precision  our  law  has 
for  ages  required  in  the  transmission  of  real  property.  We  deem  it 
a  correct  position,  that  a  husband,  electing  in  right  of  his  wife,  comes 
in  as  a  purchaser,  and  as  such  cannot  be  invested  with  any  other 
than  an  equitable  interest  until  a  deed  is  ordered  by  the  Court,  and 
executed  by  the  commissioners.  This  case  differs  materially  from 
the  case  of  Messex  and  Bloodworthj  decided  in  Somerset.  ^  There  the 
husband  elected  to  take  the  estate  as  eldest  son  and  heir.  There  no 
deed  was  necessary  to  consummate  the  title  and  seizin  of  the  hus- 
band, but  here  it  is  indispensable.  Upon  the  whole  view  of  the 
case,  the  Court  are  of  opinion,  that  John  Stevens  had  only  an  equitable 
interest  in  this  estate,  and  had  not  such  a  seizin  as  would  enable  his 
widow  to  claim  her  dower.  Judgment  was  therefore  entered  for  the 
defendant,  and  the  demandant  appealed  to  this  Court. 

The  cause  was  argued    before  Buchanan,  Eable,  and  Ste* 

PHEN,  JJ. 
Wilsanj  for  the  appellant. 
No  counsel  appeared  for  the  appellee. 

•  Eable,  J.  delivered  the  opinion  of  the  Court.  This  is 
an  action  of  dower,  and  we  are  called  on  by  the  case  to  *®^ 
give  a  construction  to  the  Acts  of.  Assembly  regulating  the  law  of 
descents.  A  decision  of  any  question  arising  on  those  Acts  of  the 
Legislature,  deeply  concerns  the  landed  interest  of  the  country,  and 
is,  in  every  view,  of  much  importance.  The  one  under  consideration 
i3  peculiarly  of  this  character.  We  have  to  decide  upon  the  legal 
effect  of  an  election  made  by  a  husband,  in  right  of  his  wife,  to  take 
the  whole  estate  of  her  ancestor  at  the  valuation  set  upon  it  by  the 
commissioners,  and  pay  to  her  brothers  and  sisters  their  just  pro- 
portions of  the  value  thereof  in  money ;  to  determine  in  fact,  whether 
such  election  vests  in  the  husband  the  inheritance  in  fee  in  the  lands 
elected  to  be  taken,  to  the  exclusion  of  his  wife ;  and  if  it  does  so 
vest,  whether  he  is  thereby  clothed  with  the  legal  estate,  or  only 
acquires  therein  an  equitable  interest  to  be  perfected  by  the  pay- 
ment of  the  purchase  money,  and  a  conveyance  by  deed  from  the 
commissioners. 

These  points  are  raised  in  a  suit  by  the  second  wife  of  John  Ste- 
vens, who  elected  to  take  the  lands  and  mills,  set  forth  in  her  declara- 
tion, in  right  of  his  former  wife.  He  died  in  the  year  1814,  possessed 
of  those  lands  and  mills,  but  without  any  other  title  to  them  than 
what  he  derived  by  election  to  take  them  in  right  of  his  first  wife, 
not  having  fully  paid  the  purchase  money,  nor  obtained  a  deed  for 
them  from  the  commissioners. 
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Whether  the  husband  is  capable,  by  his  election  in  right  of  his 
wife,  to  vest  the  inheritance  in  fee  in  the  lands  elected  to  be  taken 
in  himself,  to  the  exclusion  of  his  wife,  is  a  question  on  which  we 
cannot  at  this  time  permit  ourselves  to  doubt,  whatever  might  have 
been  our  sentiments  on  the  point,  if  we  had  been  invited  to  act  upon 
it  soon  after  the  first  Act  of  Descents  in  1786.    The  capacity  in  the 
husband  to  do  this  has  been  fully  recognized  by  the  Legislature  of 
the  State,  by  an  Act  passed  in  the  year  1802;  and  it  is  believed,  that 
in  numberless  cases,  before  and  since  that  law,  the  Courts  of  justice 
have  every  where  sanctioned  the  principle,  that  the  election  by  the 
husband,  in  right  of  his  wife,  to  take  her  ancestor's  lands  at  the 
valuation  of  the  commissioners,  vests  in  him  an  estate  therein  in  fee. 
Considering  that  it  would  be  of  serious  moment  to  the  community 
-    -    to  cast  a  shade  of  doubt  on  this  doctrine,  •  at  this  late  period, 
*"*    this  Court  must  decide,  that  such  an  election  by  the  husband, 
in  right  of  his  wife,  to  take  the  lands  of  her  ancestor,  according  to 
their  value  as  ascertained  by  the  commissioners,  followed  up  by  his 
passing  bonds  to  the  other  heirs  for  the  payment  of  their  just  pro- 
portions of  the  value  thereof  in  money,  agreeably  to  the  Acts  of 
Assembly  on  this  subject,  vests  in  him  an  estate  in  fee,  in  the  whole 
land  elected  to  be  taken,  and  does  not  pass  any  interest  whatsoever 
therein  to  his  wife. 

The  further  question  to  be  inquired  into  is,  whether  the  legal  title 
to  the  land,  elected  to  be  taken,  vests  in  the  husband  by  the  elec- 
tion, or  only  an  equitable  interest,  to  become  a  legal  estate  on  the 
payment  of  the  purchase  money,  and  obtaining  a  deed  Irom  the 
commissioners?  We  hold  that  every  election,  under  the  Acts  of 
Descents,  to  take  the  whole  estate  of  the  ancestor  at  a  valuation, 
and  to  pay  the  other  heirs  their  just  proportions  of  the  value  in 
money,  and  passing  bonds  for  the  same,  settles  in  the  person  elect- 
ing the  legal  estate  in  fee  in  the  lands  elected  by  him  to  be  taken; 
and  in  this  respect  we  cannot  perceive  any  difference  between  an 
election  by  a  child  of  the  intestate,  and  an  election  by  a  husband  in 
right  of  his  wife,  who  was  a  child  of  the  intestate.  In  either  case, 
the  electing  party  takes  with  his  own  free  consent,  and  by  his  own 
act,  as  a  purchaser,  and  does  not,  as  was  suggested,  derive  his  title 
by  descent  from  the  ancestor;  and  in  both  cases,  the  whole  proceed- 
ings, from  the  petition  to  the  election,  become  like  a  matter  of  record, 
which  to  future  times  may  test  their  legal  correctness.  An  election 
by  the  child  or  heir  of  the  intestate  has  always  been  thought  to 
pass  the  legal  estate  in  fee,  for  it  was  not  until  the  year  1820,  that 
the  Legislatinre  empowered  the  commissioners  to  convey  to  him.  As 
to  a  husband  electing  in  right  of  his  wife,  it  is  true  the  commis- 
sionei-s  were  authorized  to  convey  to  him  the  land,  elected  to  be 
taken,  at  an  earlier  period. 

The  Act  of  1802,  ch.  94,  section  6,  was  enacted  for  this  purpose, 
but  it  is  to  be  observed,  that  this  Act  has  in  this  respect  only  a 
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retrospective  operation,  and  from  that  time,  until  the  year  1820,  the 
commissioners  acting  under  the  descent  laws,  had  no  power  to  make 
any  sach  conveyance  to  a  husband. 

The  Court  then  must  entertain  the  opinion,  that  the  election  of 
John  Stevens,  in  right  of  his  first  wife,  to  take  the  *  lands  in 
question,  vested  in  him,  under  the  circumstances  in  which  it  ^^'^ 
was  made,  the  legal  estate  in  fee  in  the  lands  and  mills  mentioned 
in  the  plaintiff's  declaration,  and  that  she  is  entitled  to  dower  in 
the  same.  The  judgment  must  be  reversed,  and  a  procedendo 
awarded.  Judgment  reversed^  i&c. 


Sebgab's  Ex'rs  vs.  The  State,  use  of  Betton. 

A.  having  intermarried  with  B.  who  was  the  administratrix  of  C,  the  per- 
sonal estate  of  C.  came  to  his  hands  and  possession,  and  upon  a  settle- 
ment of  their  administration  account,  a  distributive  share  of  the  balance 
against  them  was  due  to  D.  to  whom  A.  was  appointed  guardian.  In  an 
action  on  A's  bond  as  guardian,  brought  against  his  executors,  he  being 
dead — Hdd^  that  B.  and  her  sureties,  on  the  estate  of  C.  were  released 
from  all  responsibility  on  account  of  it,  and  A.  and  his  sureties  became 
answerable  for  it  on  his  bond  as  guardian;  and  that  B.  and  her  sureties, 
being  thus  exonerated  and  discharged,  she  was  a  competent  and  admis- 
sible witness  in  such  action,  (a) 

Where  the  same  person,  who  acts  as  the  administrator  of  a  deceased  party, 
is  appointed  guardian  to  the  representatives,  whatever  balance  is  in  his 
hands  at  the  rendition  of  a  final  account,  (and  perhaps  even  prior  to 
that  time,)  is  in  his  hands  and  possession,  not  as  administrator  to  the 
deceased,  but  as  guardian  to  the  representatives.  (5) 

Appeal  from  Queen  Anne's  County  Court.  An  action  of  debt 
was  brought  in  the  name  of  the  State,  for  the  use  of  Joseph  E. 
Betton,  on  a  bond  executed  by  the  appellee's  testator,  on  the  29th 
of  July,  1810,  as  the  guardian  of  Betton.  The  breaches  of  the  con- 
dition of  the  bond,  which  were  assigned  in  the  declaration,  were, 
that  the  testator,  as  guardian  of  Betton,  did  not  faithfully  account 
with  the  Orphans'  Court,  as  directed  by  law,  for  the  management  of 
the  property  and  estate  of  his  ward.  That  the  intestate  became 
possessed  of  real  and  personal  estate  of  Betton,  which  his  executors 
did  not  deliver  over  to  him  upon  his  arrival  at  age,  which  happened 
before  the  impetration  of  the  original  writ  in  this  cause,  but  alto- 
gether refused,  &c.  That  Betton  was  entitled  to  receive  of  the 
executors  the  sum  of  $1,53S,  which  the  testator  received,  but  did 
not  account  for  in  his  life-time,  and  which  the  executors,  although 


(a)  Distinguished  in  Owena  vs.  Collinson,  3  G.  &  J.  34. 

(b)  Approved  in  State  \b.  Cheatan,  51  Md.  377;  Kirby  vs.  State,  Ibid,  892; 
Bank  vs.  Sharp,  58  Md.  527;  Conner  vs.  Ogle,  4  Md.  Ch.  448.  See  State  vs. 
Jordan^  3  H.  &  McH.  120,  note. 
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often  thereto  required,  have  refused  to  pay  over  to  him  since  the 
death  of  the  testator,  &c.  That  the  testator  did  not  discharge  the 
duties  of  guardian  to  Betton  according  to  law,  and  that  he,  in  his 
life-time,  did  not,  nor  the  executors  since  his  death  have  not,  de- 
livered over  to  Betton  his  personal  estate,  according  to  law.  The 
executors  were  ruled  to  answer'  the  declaration,  but  they  neglected 
to  do  so,  and  a  judgment  was  rendered  against  them  by  default.  A 
proceeding  was  therefore  had  in  the  nature  of  a  writ  of  inquiry, 
executed  at  bar,  to  inquire  of  the  damages  and  costs  in  the  usual 
manner. 

1.  At  the  execution  of  the  inquiry  at  bar,  the  plaintiff,  for  the 
purpose  of  ascertaining  the  damages,  read  in  evidence  the  accounts 
of  the  testator  as  guardian,  commencing  in  1809,  and  ending  in 
1814,  showing  a  balance  due  to  the  testator,  as  guardian,  oi'  £04  11  7. 
The  plaintiff  then,  for  the  purpose  of  charging  the  defendants  with 
^  ^^  •  Betton's  proportion  of  the  personal  estate  of  his  father 
loo  Xurbutt  Betton,  read  in  evidence  a  certificate  of  the  letters 
of  administration  on  the  estate  of  T.  Betton,  granted  to  E.  Betton 
on  the  13th  of  June,  1809.  Also  an  inventory  returned  by  her  on 
the  said  estate,  amounting  to  $3,346.46.  Also  the  administration 
accounts  passed  by  T.  Seegar,  (the  defendant's  testator,)  and  E. 
his  wife,  as  administratrix  of  T.  Betton,  leaving  a  balance  to  be 
accounted  for  of  *3,385.63i.  The  plaintiff  then  proved,  that  T. 
ISeegar,  the  guardian,  intermarried  with  E.  Betton,  about  twelve 
months  after  the  death  of  T.  Betton,  and  that  the  property,  which 
was  of  T.  Betton  at  the  time  of  his  death,  remained  in  the  posses- 
sion of  his  widow  at  the  time  of  her  marriage.  The  plaintiff  then 
offered  to  prove,  by  E.  Seegar,  the  widow  of  T.  Seegar,  and  the 
administratrix  of  T.  Betton,  the  articles  of  property  which  cAme 
into  the  possession  of  T.  Seegar,  of  the  estate  of  T.  Betton,  at  the 
time  of  the  marriage,  and  also  to  prove  the  age  of  Joseph  B.  Betton, 
and  the  time  he  arrived  at  age.  But  the  defendants  objected  to  her 
being  sworn,  as  being  incompetent  on  account  of  interest.  But  the 
Court,  [Eable,  G.  J.  and  Pubnell,  A.  J.]  determined  that  she  was 
a  competent  and  admissible  witness,  and  permitted  her  to  be  ex- 
amined, being  of  opinion,  that  T.  Seegar,  being  the  husband  of  the 
administratrix  of  T.  Betton,  while  he  acted  as  guardian  for  Joseph 
E.  Betton,  was  by  operation  of  law  in  possession,  as  guardian,  of 
the  distributive  share  of  the  estate  of  the  deceased,  to  which  his 
ward,  Betton,  was  entitled,  and  that  E.  Betton,  and  her  sureties  on 
the  administration  bond,  were  in  like  manner,  by  openition  of  law, 
exonerated  from  all  liability  for  the  amount  of  the  distributive  share, 
whether  T.  Seegar  was,  in  point  of  fact,  possessed  of  the  said  dis- 
tributive share  or  not.    The  defendants  excepted. 

2.  The  plaintiff  then  proved  by  E.  Seegar,  the  administratrix  of 
T.  Betton,  that  he  died  in  March,  1809,  and  that  she  intermarried 
with  T.  Seegar,  the  defendant's  testator,  in  April,  1810.    That  her 
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son,  Joseph  E.  Betton,  arrived  at  age  in  1819.  That  the  property 
contained  in  the  inventory,  with  the  exception  of  some  articles 
which  were  consumed,  sold  and  used  by  her,  came  into  the  handa 
and  possession  of  T.  Seegar,  at  the  time  of  his  marriage.  That  the 
following  property,  viz.  &c.  amounting  to  $382.79,  did  not  come  ta 
the  hands  and  possession  of  T.  Seegar.  •  The  defendants  -  - 
then  prayed  the  Court  to  direct  the  jury,  that  the  evidence  '■^^ 
was  not  sufficient  to  charge  the  defendants  for  the  amount  of  J*  E. 
Betton's  distributive  share,  according  to  the  final  accounts  passed 
by  T.  Seegar  and  wife }  and  that  the  defendants  are  only  answera- 
ble for  so  much  of  the  personal  estate  of  T.  Betton  as  appears,  by 
testimony,  to  have  come  into  the  hands  and  possession  of  T.  Seegar 
the  guardian.  Which  direction  the  Court  refused  to  give.  The 
defendants  excepted.  An  inquisition  being  found  for  the  plaintiff^ 
and  judgment  rendered  thereon,  the  defendants  appealed  to  this 
Court. 

The  cause  was  argued  before  Buchanan,  Mabtin,  and  Stephen^ 
JJ.  by  Camiiehael^  for  the  appellants,  and  Harrison^  for  the  appellee. 

Martin,  J.  delivered  the  opinion  of  the  Court.  This  was  an 
action  instituted  in  the  name  of  the  State,  for  the  use  of  Joseph  E. 
Betton,  against  the  executors  of  Thomas  Seegar,  upon  a  guardian's 
bond.  There  was  a  judgment  by  default,  and  a  proceeding  in  the 
nature  of  a  writ  of  inquiry  to  be  executed  at  bar,  was  ordered  by 
the  Court.  On  the  trial  two  bills  of  exceptions  were  taken  by  the 
counsel  for  the  defendants.  The  first,  an  objection  to  the  competency 
of  a  witness  produced  on  the  part  of  the  plaintiff;  and  the  second^ 
npon  the  merits  of  the  question  then  depending  before  the  jury. 

It  appears  from  the  record,  that  letters  of  administration  were 
granted  to  Elizabeth  Betton  on  the  estate  of  her  deceased  husband, 
Tarbutt  Betton,  on  the  13th  of  June,  1809.  That  being  thus  the 
administratrix  of  her  husband,  and  as  such  possessed  of  his  personal 
estate,  she  some  time  early  in  the  year  1810,  (twelve  months  after 
the  death  of  her  first  husband,)  intermarried  with  Thomas  Seegar. 
That  Thomas  Seegar,  and  his  wife,  went  on  to  settle  the  estate  of 
Turbutt  Betton.  They  returned,  as  administrators,  several  accounts 
to  the  Orphans'  Court,  and  on  the  13th  of  February,  1816,  rendered 
a  final  account,  admitting  a  balance  in  their  hands  of  $3,385.63^. 
One-third  of  this  balance,  $1,128.54,  Thomas  Seegar  had  a  right  to 
retain  us  the  property  of  his  wife,  leaving  the  sum  of  $2,257.09  in 
his  hands,  to  be  paid  over  to  the  representatives.  On  the  --^^ 
•  29th  of  July,  1810,  Thomas  Seegar  was  appointed  guardian  '^^^ 
to  Joseph  E.  Betton,  and  entered  into  the  bond  upon  which  this 
sait  has  been  brought. 

It  is  an  established  principle  of  law,  that  where  the  same  person 
who  acts  as  the  administrator  of  a  deceased  party,  is  appointed  guar- 
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dian  to  the  representatives,  that  whatever  balance  is  in  his  hands  at 
the  rendition  of  a  final  accoant,  (and  perhaps  even  prior  to  that 
time,)  is  in  his  hands  and  possession,  not  as  administrator  to  the  de- 
ceased, but  as  guardian  to  the  representatives.    This  transfer  is  by 
operation  of  law.    The  administrator  having  in  his  hands  a  balance 
that  onght  to  be  paid  over  to  the  gaardian,  and  one  person  repre- 
senting both  these  characters,  he  cannot  pay  the  money  over  to  him- 
self, nor,  if  the  payment  was  refused,  is  there  any  person  who  could 
enforce  it.    Under  these  circiynstances,  the  law,  by  implication,  con- 
siders it  in  the  hands  and  possession  of  the  party  in  that  representa- 
tive character  that  ought  to  receive  it.    Thomas  Seegar,  acting  as 
administrator  of  Turbutt  Betton  in  consequence  of  his  marriage 
with  Elizabeth  Betton  the  administratrix,  and  admitting  by  his  final 
account  that  he  had  a  balance  of  $2,257.09  in  his  hands  due  to  the 
representatives,  and  being  at  that  time  the  guardian  of  Joseph  E. 
Betton,  whatever  sum  was  due  to  him  was,  by  operation  of  law,  in 
the  hands  of  Thomas  Seegar  as  his  guardian.    The  administratrix^ 
and  her  securities,  on  the  estate  of  Turbutt  Betton,  were  completely 
discharged  and  released  from  all  responsibility  on  account  of  it,  and 
Thomas  Seegar,  and  his  securities,  became  answerable  for  it  on  his 
guardian  bond. 

But  it  has  been  contended,  that  although  the  general  rule,  that 
where  the  same  person  is  both  administrator  and  guardian,  the  bal- 
ance, upon  a  final  settlen^ent  of  the  deceased's  estate,  shall  be  con- 
sidered in  the  possession  of  the  guardian,  is  correct,  the  executors  of 
Thomas  Seegar  ought  not  to  be  accountable  lor  the  whole  amount  of 
the  sum  stated  to  be  due  by  the  final  account,  because  it  is  in  proof 
that  the  whole  property  did  not  come  to  his  hands  and  possession, 
but  that  a  considerable  part  was  wasted  by  the  wife  before  Uer  mar- 
riage with  Thomas  Seegar. 

If  the  amount  of  property  wasted  by  the  wife,  before  her  inter- 
marriage with  Thomas  Seegar,  had  been  more  than  the  sum  she  was 
entitled  to  receive  upon  the  settlement  of  Turbutt  Betton's  estate,  a 
1 AA  Q^^^^^^^  might  arise,  which  is  *  not  necessary  to  be  considered 
IfSo  iQ  ^i^i^  cB^e^  as  it  is  not  brought  into  view  by  the  testimony  in 
the  record.  It  appears  from  the  final  account  on  Turbutt  Betton's 
estate,  that  the  sum  of  $3,385.63^,  was  in  the  hands  of  the  adminis- 
tratrix and  her  husband,  to  be  distributed  according  to  law;  One- 
third  of  this  sum,  $1,128.54,  was  due  to  the  widow  as  her  part  of  the 
estate.  Before  her  marriage  with  Thomas  Seegar  she  had  wasted 
property  to  the  amount  of  $382.79.  The  amount  of  property  thus 
wasted  by  her,  would  be  considered  in  law  as  so  much  received  by 
her  in  part  payment  of  the  sum  due  to  her  upon  the  settlement  of 
the  estate,  and  her  husband,  and  in  right  of  his  wife,  would  be  author- 
ized to  retain  only  so  much  as  she  would  have  been  entitled  to  re- 
ceive had  she  remained  sole.  The  sum  wasted  by  the  wife  not  being 
equal  to  that  she  was  entitled  to  retain  as  the  widow  of  Turbutt 
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Betton,  it  clearly  follows  that  Thomas  Seegar,  at  the  time  he  ren- 
dered his  final  account,  was  in  possession  of  the  whole  amoant  of  the 
sum  dae  the  representatives,  after  deducting  the  widow's  thirds. 

This  statement  disposes  of  both  exceptions.  If  Elizabeth  Seegar, 
and  her  securities  on  the  administration  bond,  are  by  operation  of 
law  entirely  released  and  exonerated  from  the  debt  due  to  Joseph  E. 
Betton,  we  cannot  see  that  she  has  any  interest  that  would  exclude 
her  from  being  a  witness  in  this  cause. 

The  judgment  of  the  Court  below  is  affirmed  on  both  of  the  bills 
of  exceptions.  JudgnienUaffirmed, 
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If  a  debtor  gives  his  promissory  note  on  account  of  a  pre-existing  simple 
contract  debt,  the  note  does  not  merge  or  extinguish  such  debt:  but  the 
creditor,  on  non-payment  of  the  note,  may  resort  to  the  original  con- 
tract, (a) 

If  a  party  at  the  time  of  contracting  a  debt,  assigns  the  note  of  a  third  per- 
son to  the  Tender,  such  note  does  not  extinguish  the  original  contract, 
unless  it  was  received  as  payment  or  satisfaction  of  such  contract,  (b) 

A.  applies  to  B.  for  insurance  for  himself,  and  others,  on  a  cargo  of  goods, 
and  the  application  is  accepted  by  B.  the  policy  executed,  and  A.  with 
P.  his  surety,  give  to  B.  their  promissory  note  for  the  payment  of  the 
premium.    A.  at  the  time  he  applied  for  insurance,  did  not  disclose,  nor 

(a)  Affirmed  in  Coursey  vs.  Baker ^  7  H.  &  J.  82;  Qlenn  vs.  Smithy  2  G.  & 
J.  509;  Morgan  vs.  BUzetiberger,  3  Gill,  355;  HcUl  vs.  Richardson^  16  Md.  414; 
Harness  vs.  Canal  Co.  1  Md.  Ch.  257.  Of.  Trisler  vs.  WiUiamson,  4  H.  & 
McH.  147,  note.  The  taking  of  a  note  by  the  creditor  is  a  payment  sub  modo ; 
it  suspends  the  right  to  sue  on  the  original  contract  until  the  expiration  of 
the  credit.  Ha2Z  vs.  Richardson,  supra.  And  so  taking  a  tenant  ^s  note  for 
the  rent,  without  an  agreement  that  it  should  operate  as  satisfaction  there- 
for, can  only  suspend  the  remedy  by  distress  until  it  becomes  due,  after 
which  the  landlord  may  distrain,  even  though  he  has  negotiated  the  note, 
provided  he  tcJcesitupat  maturity.  GhUes  yb,  Ebsworth,  10  Md.  333.  But 
the  creditor,  who  has  taken  a  note,  will  not  be  allowed  to  recover  on  the 
original  cause  of  action,  unless  he  can  show  the  note  to  have  been  lost,  or 
produces  it  at  the  trial  to  be  cancelled.  Glenn  vs.  Smith,  supra.  Proof  that 
the  note  was  re-delivered  to  the  debtor  sufficiently  accounts  for  its  absence 
at  the  trial.  Morgan  vs.  Bitzenberger,  supra.  But  where  a  draft  was  taken 
and  held  by  the  plaintiff  as  collateral  security  for  the  claim  on  which  he 
brought  suit,  he  is  under  no  obligation  to  surrender  or  cancel  it;  but  has  the 
right  to  retain  it  until  the  debt  is  discharged.  Dawson  vs.  Lambert,  8  Gill, 
216.  If  there  be  an  agreement  that  the  creditor  was  to  receive  the  note  as 
payment  and  to  run  the  risk  of  its  being  paid,  the  original  claim  will  be 
extinguished.  Berry  vb.  Griffin^  10  Md.  27.  The  substitution  of  a  debtor's 
obligation  of  a  higher  nature  for  a  debt  due  by  'him  of  inferior  degree, 
extinguishes  the  original  liability.    Moale  vs.  Hollins,  11  G.  &  J.  11. 

(6)  See  Trisler  vs.  Wiiliamson,  4  H.  &  McH.  147,  (note;)  Harris  vs.  Pearce^ 
41  Md.  231. 
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was  he  requested  to  do  so,  who  the  persons  were  for  whose  benefit,  as 
well  as  his  own,  the  insurance  was  applied  for;  nor  were  the  parties 
interested  in  the  insurance  known  as  such  to  B.  until  some  time  after 
the  policy  had  been  executed.  The  note,  when  it  became  due,  was  not 
paid.  No  notice  was  given  to  C.  and  D.  who  were  the  other  persons 
interested  in  the  insurance,  of  the  non-payment  of  the  premium,  until 
the  day  the  note  became  due.  Before  that  time  C.  and  D.  paid  to  A. 
their  respective  proportions  of  the  premium,  without  the  knowledge  or 
privity  of  B.  Held^  in  an  action  of  assumpsit  for  the  premium,  brought 
by  B.  against  A.  C.  and  D.  that  the  note  given  by  A.  would  not  per  ae 
be  sufficient  to  extinguish  the  simple  contract  debt,  if  under  the  circum- 
stances (ff  the  case  the  law  would  imply  a  promise  on  their  part  to  pay 
the  premium  to  B.  But  as  B.  was  satisfied  with  the  responsibility  of  A. 
and  his  surety,  and  did  not  intend  to  look  to  C.  and  D.  and  as  it  was 
evident  that  the  insurance  was  effected  by  A.  as  the  agent  of  G.  and  D. 
and  not  as  co-partner,  B.  could  not  recover  the  amount  of  the  premium 
in  such  action. 

Appeal  from  Baltimore  County  Court.  The  defendants  in  the 
i  A»y  Court  below,  (now  appellees,)  were  the  owners  of  •  the  cargo 
-*"•  of  a  brig  called  the  Ann.  The  defendant,  Lyde  Goodwin,  on 
behalf  of  himself  and  the  other  defendants,  and  by  their  aathority, 
applied  to  the  plaintiffs  for  insurance  on  said  cargo  on  the  10th  Sep- 
tember, 1816,  by  an  application  signed  by  himself  singly,  without  par- 
ticularizing the  names  of  his  partners  in  the  cargo,  and  stating  gene- 
rally that  be  wanted  insurance  ^4br  self  and  others.'^  The  plaintiff's 
thereupon  executed  a  policy  of  insurance  on  the  cargo,  to  amount  of 
*30,000.  For  the  premium  payable  for  this  insurance,  Goodwin, 
together  with  George  P.  Stevenson,  executed  a  joint  promissory  note 
to  the  plaintiffs.  Several  days  after  the  execution  of  the  policy  and 
of  the  promissory  note,  Goodwin,  by  a  memorandum  at  the  foot 
of  his  application  for  insurance,  declared  that  he  agreed  to  said  in- 
surance for  account  of  himself  and  the  other  defendants  in  this 
cause.  The  note  was  executed  on  the  10th  September,  1816,  and 
was  payable  on  the  13th  of  May,  1817 ;  but  was  not  paid.  Notice  of 
the  non-payment  was,  on  the  day  when  it  became  due,  given  to  the 
co-defendants  and  partners  of  Goodwin,  and  demahd  was  then  made 
upon  them  for  the  amount  of  the  premium ;  but  neither  they  nor 
Goodwin  paid  the  note,  or  the  premium.  In  the  month  of  Novem- 
ber, 1816,  the  said  partners  of  Goodwin  paid  to  him  their  respective 
proportions  of  the  premium,  without  the  privity  or  knowledge  of  the 
plaintiffs.  The  plaintiff's  demand,  in  this  suit,  from  the  defendants, 
the  amount  of  said  premium.  On  this  statement  of  facts  the  County 
Court  gave  judgment  for  the  defendants,  and  the  plaintiffs  apiiealed 
to  this  Court. 

The  cause  wa,s  argued  at  June  Term,  1822,  before  Chase,  C.  J., 
Buchanan,  Earle,  and  Stephen,  J  J.  by  Winder  Rnd  Mayer  j  for 
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tbe  appellants,  and  Raymond,  for  the  appellees ;  and  was  re-argued 
at  the  present  term  before  Buchanan,  C.  J.,  Eable,  Mabtin,  and 
Stephen,  JJ. 

MayeTy  for  the  appellants,  coutended,  1.  That  whether  Goodwin 
be  considered  as  an  agent  or  as  a  partner  of  his  co-defendants,  he 
and  they  were  responsible  as  charged.  2.  That  the  promissory  note 
passed  by  Goodwin  did  not  extinguish  the  responsibility  of  the  co- 
defendants;  and  that  the  payment  to  Goodwin,  by  his  co-defendants, 
of  their  respective  proportions  of  the  premium,  had  not  exonerated 
them  from  their  responsibility  to  the  plaintitf's  for  the  premium. 
•  Ou  the  first  point  he  cited  2  Leon.  110 ;  Waring  and  others 
vs.  Favench  and  others,  1  Camp.  85;  Kymer  and  others  vs.  Su-  ^^^ 
wercroppj  Ibid,  110;  Patterson  vs.  Oandasequi,  15  Uast,  ^.  On  the 
second  point  Schermerhom  vs.  Loines,  7  Johns.  Rep.  311;  Holmes  vs. 
lyCamp,  1  Johns.  Rep.  34;  KearslaJce  vs.  Morgan,  5  T.  R.  513;  Fuck- 
fard  vs.  Maxwell,  6  T.  R.  52;  Oicenson  vs.  Morse,  7  T.  jB.  60;  Stedman 
vs.  Gooeh,  1  Esp.  Rep.  5 ;  Tohey  vs.  Barber,  5  Johns.  Rep.  68 ;  Markle 
V8.  Hatfield,  2  Johns.  Rep.  455;  Clark  vs.  Young,!  Cranch,  181. 

Raymond,  for  the  appellees,  contended  that  it  was  not  alleged, 
either  in  the  declaration,  and  did  not  appear  in  the  case,  that  the 
defendants  were  partners,  and  that  it  could  not  be  inferred  that  they 
were.  That  Goodwin  was  nothing  more  than  an  agent  for  the  other 
defendants  who  had  paid  the  premium  to  him,  and  were  therefore 
discharged.  Marsh,  an  Ins.  292,  335.  He  also  contended,  that  where 
the  liability  was  different  upon  the  note  from  what  it  was  upon  the 
original  simple  contract,  tbe  note  was  an  extinguishment  of  the 
original  contract ;  but  that  where  the  liability*  was  the  same  upon  the 
note  as  upon  the  original  contract,  the  note  was  not  an  extinguishment 
of  the  contract.  2  Bae.  Ab.  tit.  Debt,  (G.)  290;  Kearslake  vs.  Morgan, 
6  T.  R.  513,  518;  Holmes  vs.  D^Camp,  1  Johns.  Rep.  34;  George  vg. 
Clagett,  7  T.  R.  355;  Patterson  vs.  Candasequi,  15  East,  62. 

Stephen,  J.  delivered  the  opinion  of  the  Court.  This  action  of 
assumpsit  was  instituted  in  Baltimore  County  Court,  by  the  Patapsco 
Insurance  Company  against  the  defendants,  to  recover  the  sum  of 
^1,351.25,  the  premium  stipulated  to  be  paid  for  the  insurance  of  the 
cargo  of  the  British  brig  Ann,  at  and  from  Buenos  Ayres  to  Baltimore. 
The  application  for  insurance  is  in  the  following  words :  "  Lyde  Good- 
win wants  insurance  for  self  and  others  on  cargo  pr.  British  brig  Ann, 
Anderson,  master,  at  and  from  Buenos  Ayres  to  Baltimore,"  &c. 
This  application  was  accepted  by  the  office,  the  i)olicy  executed,  and 
on  the  same  day  Goodwin,  with  a  certain  George  P.  Stevenson,  as 
his  surety,  (who  wa«  not  in  any  manner  interested  in  the  subject- 
matter  of  the  insurance,)  gave  their  negotiable  promissory  note  for 
the  payment  of  the  premium  of  tbe  •  policy  of  insurance  to  ^^^ 
the  plaintiffs.    Payment  of  this  note,  on  its  arrival  at  matu-    *"" 
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rity,  was  legally  demanded,  and  not  being  paid,  a  protest  was  made 
by  a  notary  public,  in  the  usual  manner,  for  non-payment.  It  is 
admitted,  in  the  case  stated,  that  no  notice  was  given  to  the  defend- 
ants of  the  non-payment  of  the  note,  or  any  demand  made  on  them 
by  the  plaintiffs  for  payment  of  the  premium  of  insurance,  until  the 
day  the  note  became  due.  That  the  defendants,  before  the  above 
mentioned  note  became  due,  paid  to  Gk)odwin  their  respective  pro- 
portions of  the  premium  of  insurance,  without  the  knowledge  or 
privity  of  the  plaintiffs.  That  Goodwin,  at  the  time  he  applied  to 
the  office  for  insurance,  did  not  disclose  the  names  of  the  owners  of 
the  cargo  of  the  Ann,  and  that  the  parties  interested  in  the  insur- 
ance, or  in  other  words  the  defendants,  were  not  known  as  such  to 
the  insurers,  until  some  time  after  the  policy  had  been  executed. 
On  the  non-payment  of  the  promissory  note,  given  for  the  premium  of 
insurance,  this  action  was  instituted  to  recover  the  same  irom  the 
defendants,  on  the  ground  of  an  assumpsit  legally  implied  to  pay 
the  same ;  and  the  question  which  this  Court  is  called  upon  to  decide 
is,  whether  such  a  suit,  under  the  particular  circumstances  of  the 
case,  can  be  sustained  upon  the  established  principles  of  law  ?  In 
a  State,  at  present  highly  respectable  for  its  standing  in  a  commer- 
cial point  of  view,  and  promising,  by  a  gradual  development  of  its 
faculties,  to  make  still  further  advances  in  that  respect  at  no  very 
distant  day,  questions  relating  to  the  laws  of  trade  and  commerce 
must  at  all  times  be  deemed  of  the  highest  importance.  It  is  there- 
fore much  to  be  desired,  that  in  judicially  deciding  upon  such  prin- 
ciples, especially  in  the  dernier  resort,  the  utmost  accuracy  should 
be  attained,  and  the  doctrine  of  the  law  merchant  settled  upon  the 
firmest  and  most  stable  foundation.  The  first  question,  to  the  con- 
sideration of  which  the  mind  is  forcibly  drawn  in  this  case  is,  what 
was  the  effect  of  the  note  given  by  Goodwin  and  Stevenson  upon 
any  legal  liability  which  might  have  attached  upon  the  defend- 
ants in  the  absence  of  such  note  ?  The  law  is  clear,  that  where  a 
debtor  gives  his  promissory  note  on  account  of  a  pre-existing  sim- 
ple contract  debt,  such  note  does  not  merge  or  extinguish  the 
debt  due  on  simple  contract;  but  that  the  creditor,  on  non-pay- 
ment of  the  note,  may  resort  to  the  original  cause  of  action,  and 
sue  upon  it. 

•  This  doctrine  is  founded  upon  the  principle,  that  both 
'•^  causes  of  action  are  of  equal  dignity  in  the  eye  of  the  law, 
and,  therefore,  in  legal  construction,  the  one  does  not  merge  or  ex- 
tinguish the  other.  This  principle  is  too  well  settled  to  need  the 
aid  of  authority  to  support  it.  Where  a  party,  at  the  time  of  con- 
tracting a  debt,  assigns  the  note  of  a  third  person  to  the  vendor, 
such  note  does  not  extinguish  the  original  cause  of  action,  unless 
it  was  received  as  payment  or  satisfaction  of  the  original  contract ; 
to  this  effect  see  the  case  of  Clark  vs.  Youfig,  1  Cranch^  181.    The 
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principle  here  established  goes  to  prove,  that  a  promissory  note  exe- 
cated  by  the  debtor  and  a  third  person  at  the  time  the  debt  is  con- 
tracted, does  not  wholly  extinguish  the  simple  contract  or  original 
cause  of  action.    In  this  case  the  note  passed  by  Goodwin  and  Steven- 
sou  to  the  insurance  company  was  a  negotiable  instrument,  payable 
to  order.    If  the  note  had  been  passed  away  or  endorsed  by  the 
company,  the  law  is  clear,  that  no  action  could  be  sustained  upon 
the  primary  cause  of  action;  but  it  appears,  from  the  case  stated, 
that  at  the  time  the  note  became  payable,  it  remained  in  the  posses- 
sion of  the  payees,  and  had  not,  at  that  time,  been  negotiated.    In 
support  of  the  doctrine  here  stated,  iTarm  vs.  Johnson,  3  Cranch, 
311;  and  Holmes  vs.  D^Camp,  1  Johns.  Rep.  34,  are  referred  to.    In 
the  last  of  which  cases  the  Judge  says,  that  '^  technically  speaking 
a  negotiable  note  is  not  an  extinguishment  of  an  antecedent  debt, 
yet  it  has  been  deemed  an  extinguishment  svh  modo.^^     He  further 
goes  on  to  remark,  that  where  a  negotiable  note  has  been  given  for 
a  prior  debt,  the  plaintiff  should  not  be  suffered  to  recover  on  the 
original  consideration,  unless  he  shows  the  note  to  have  been  lost,  or 
produces  and  cancels  it  at  the  trial.    As  before  remarked,  the  fact 
in  this  case  is  admitted  to  be,  (at  least  the  contrary  does  not  appear,) 
that  the  note  remained  in  the  possession  of  the  party  at  the  time 
it  was  due,  and  of  course  could  not  afterwards  be  negotiated,  with- 
out subjecting  the  party  receiving  it  to  every  defence  which  might 
be  set  off  against  the  person  to  whom  it  was  originally  payable. 
From  these  principles,  and  the  authorities  referred  to  in  support  of 
them,  it  results  that  the  note  given  by  Lyde  Goodwin  and  George 
P.  Stevenson  would  not  per  se  be  sufficient  to  extinguish  the  simple 
contract  debt,  if  under  the  circumstances  of  the  case  the  law  would 
imply  a  promise  on  the  ♦  part  of  the  defendants  to  pay  the  pre-    -  ^- 
mium  of  insurance  to  the  plaintiff.    The  question,  however,    '-^ * 
still  arises,  did  the  law  imply  such  promise?    It  is  admitted,  that 
at  the  time  Goodwin  applied  for  insurance  his  application  was  made 
for  himself  and  others.    He  did  not  disclose  at  that  time,  nor  was 
he  requested  to  do  so,  who  those  persons  were  for  whose  benefit,  as 
well  a«  his  own,  the  insurance  was  applied  for.    The  insurers  were 
therefore  manifestly  satisfied  with  the  responsibility  of  Goodwin 
and  Stevenson,  and  did  not  intend  to  look  to  the  other  defendants 
for  payment.    It  is  most  evident  that  the  insurance  was  effected  by 
Goodwin,  as  their  agent,  and  not  as  copartner;  and  it  fully  appears 
that  he  was  so  considered  by  the  assured  themselves,  because, 
before  the  premium  note  became  due,  the  defendants  paid  to  Good- 
win, their  agent,  their  respective  proportions  of  the  premium.    In 
Patterson  vs.  Ganddsequi^  15  Uast,  62,  the  law  is  clearly  settled  to  be, 
that  if  the  vendor  of  goods,  knowing  that  the  buyer  who  deals  with 
him  in  his  own  name  is  in  truth  the  agent  of  another,  elect  to  give 
the  credit  to  the  agent,  he  cannot   afterwards  recover  the  value 
against  the  principal;  but  if  the  principal  be  not  known  at  the  time 
10  6  H.  &  J. 
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of  the  purchase,  when  discovered,  he  or  the  agent  may  be  sued  at 
the  election  of  the  seller.  It  is  true  that  the  defendants  in  this  case 
were  not  named  to  the  plaintiffs,  but  sufficient  was  disclosed  to  the 
insurers  to  apprise  them  that  the  insurance  was  not  for  the  benefit 
of  Goodwin  alone,  but  for  himself  and  others,  which  was  sufficient 
to  put  the  insurers  on  inquiry,  if  they  had  not  been  satisfied  with 
the  liability  of  Goodwin  and  Stevenson  alone.  Grose,  Justice,  says, 
^<  I  think  that  the  plaintiffs  in  this  case  might  have  elected  whom 
they  would  have  for  their  debtor;  and  here  they  seem  to  have  made 
their  election."  The  Court  are  therefore  of  opinion,  that  there  is  no 
error  in  the  judgment  of  the  Court  below.  Judgment  affirmed. 


173    *  The  Bank  of  Columbia  m,  Magbudee's  Adm'x. 

The  maker  of  a  promissory  note  was  offered  as  a  witness  by  the  holder  in  an 
action  against  the  endorser,  and  on  his  voir  dire  expressed  his  doubts  of 
his  interest  in  the  event  of  the  cause,  and  represented  it  to  depend  upon 
the  question,  whether  the  Act  of  Limitations  could  be  pleaded  to  a 
claim  he  had*  against  the  endorser,  in  case,  on  a  recovery  against  him  by 
the  plaintiff,  he  the  witness  should  be  sued  by  the  endorser — Hie/d,  that 
he  was  not  a  witness,  declaring  himself  to  be  interested,  nor  as  a  witness 
believing  himself  to  be  so.  (a) 

In  an  action  against  the  endorser  of  a  promissory  note,  the  maker  has  not 
such  a  direct  interest  in  the  event  of  the  suit,  as  ought  to  exclude  him 
from  giving  testimony  on  behalf  of  tile  plaintiff — a  judgment  having 
been  had  against  him  on  the  note.  (6) 

Where  a  demand  of  payment  of  the  maker  of  a  promissory  note,  and  notice 
to  the  endorser,  were  on  the  day  after  the  three  days  of  grace,  in  con- 
formity to  the  established  practice  and  custom  of  the  bank,  (the  holders 
of  the  note) — a  custom  known  to,  and  understood  by,  the  endorser — 
Held^  in  an  action  against  him  on  the  note,  that  the  demand  was  suffi- 
cient, (c) 


(a)  See  Turnpike  Road  vs.  State,  19  Md.  294. 

(b)  Approved  in  Schley  vs.  Merritt^  37  Md.  859. 

(c)  In  Bank  vs.  Fitzhugh^  1  H.  &  G.  239,  which  was  an  action  against  the 
endorser  of  a  note  payable  at  G.,  it  appeared  that  it  was  the  universal  prac- 
tice of  banks  and  merchants  at  G.  to  present  notes  for  payment  on  the 
fourth  day  of  grace,  that  such  usage  was  of  public  notoriety,  and  that  the 
demand  and  notice  in  the  case  were  in  conformity  with  this  usage.  Upon 
these  facts  it  was  held  that  the  contract  of  the  endorser  was  to  be  considered 
as  made  in  reference  to  this  usage;  that  he  must  be  presumed  to  have  known 
the  same,  and  that  he  was  therefore  liable.  The  Court  said  that,  in  the 
case  in  the  text,  knowledge  of  the  usage  was  brought  home  to  the  defend- 
ant, and  that  the  question  in  the  case  before  it  was,  whether  the  usage  was 
binding  on  the  appellee  without  actual  knowledge.  In  Lyon  vs.  Scatty  44 
Md.  295,  where  the  case  in  the  text  is  approved,  it  was  held  that  in  the 
absence  of  evidence  of  a  special  contract,  where  services  are  rendered  and  a 
uniform  usage  is  shown  to  exist  in  regard  to  such  services,  it  will  be  pre- 
sumed that  they  are  rendered  in  accordance  with  the  usage,  and  that  in  an 
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However  defective  a  declaration  may  be  in  stating  the  demand  of  payment 
of  a  promissory  note,  on  the  fourth  day  after  it  became  due,  or  in  omit- 
ting to  state  the  custom  so  to  make  the  demand,  and  of  the  endorser's 
knowledge  of  the  custom,  advantage,  if  there  is  anything  in  the  allega- 
tion, can  only  be  taken  of  it  on  demurrer,  or  perhaps  on  the  trial,  by 
way  of  exception  to  the  admissibility  of  the  evidence. 

When  the  party  to  be  affected  by  notice  of  the  non-payment  of  a  promissory 
note  resides  in  a  different  place  from  the  holder,  the  rule  is,  that  the 
notice  may  be  sent  through  the  post-office  to  the  post-office  nearest  to 
the  party  entitled  to  such  notice,  (a) 

Where  the  notary,  who  sends  the  notice,  has  inquired  as  to  the  residence 
of  the  endorser,  and  the  post-office  at  which  he  receives  his  letters,  and 
sends  the  the  notice  to  such  office,  the  Court  will  presume  that  to  be  the 
nearest  office  to  the  endorser,  in  the  absence  of  proof  to  the  contrary.  (6) 

AppeaIj  from  Montgomery  Goanty  Goart.  Assumpsit  on  a  prom- 
issory note,  dated  the  2d  of  February,  1815,  drawn  by  George 
Magruder,  for  $300,  and  payable,  60  dayw  after  date,  to  the  appel- 
lee's intestate,  (the  defendant  in  the  Court  below,)  or  order,  and 
by  him  endorsed  to  Patrick  Magruder,  or  order,  who  endorsed  it  to 
the  appellants. 

1.  The  plaintiffs  at  the  trial  offered  in  evidence  the  note,  the 
hands-writing  of  tbe  several  parties  being  first  proved;  and,  for  the 
purpose  of  showing  that  the  defendant's  intestate  was  not  entitled 
to  notice  of  non-payment  when  the  note  had  been  demanded  of  the 
maker,  and  payment  refused,  produced  and  ofi'ered  to  prove,  by 
George  Magruder,  the  maker,  that  at  the  time  the  note  waa  drawn 
and  endorsed,  the  intestate  was  indebted  to  the  maker  in  a  large 
sum  of  money,  which  though  not  exactly  liquidated  between  them, 
was  believed  by  them  both  to  be  fully  equal  to  the  amount  of  the 
note,  and  that  it  was  agreed  between  them  that  the  note  should  be 
offered  for  discount  at  the  Bank  of  Columbia,  and  the  proceeds  taken 
by  the  witness  on  aecount  of  the  debt  so  due  to  him  by  the  intestate, 
and  that  the  intestate  should  have  all  the  time  to  pay  the  note  that 


action  to  recover  for  such  services,  evidence  of  the  existence  of  the  usage 
is  admissible.  The  party  claiming  under  the  usage  is  under  no  legal  obliga- 
tion to  offer  proof  that  the  usage  was  known  to  the  other  party.  The  know- 
ledge of  the  usage  on  his  part  at  the  time  the  contract  of  employment  was 
made,  will  be  presumed  in  law.  Of.  Given  vs.  Charron^  15  Md.  502.  As  to 
the  difference  between  a  general  and  a  particular  usage,  see  Iris.  Co.  vs. 
Wilson,  2  Md.  217,  citing  the  case  in  the  text;  DuvaU  vs.  Bank^  9  6.  &  J. 
81:  Foley  vs.  Mason,  6  Md.  38. 

(«)  Approved  in  Tate  vs.  Sullivan,  30  Md.  471;  Bell  vs.  Bank,  7  Gill,  2«6; 
tlack  vs.  Green,  3  G.  &  J.  482.    See  Bank  vs.  Norwood,  1  H.  &  J.  259,  note. 

{b)  The  general  rule  is  that  where  the  endorser  lives  in  a  different  place 
from  the  holder,  he  may  be  notified  through  the  mail  at  his  nearest  post- 
office;  but  if  sufficient  inquiries  have  been  made,  and  information  received 
on  which  the  holder  has  a  right  to  rely,  a  mistake  as  to  the  nearest  or  usual 
post-office  does  not  deprive  him  of  his  remedy.  Moore  vs.  Hardcastle,  11 
Md.  486.     Cf.  Tate  vs.  Sullivan,  30  Md.  464. 
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the  bank  woald  allow  him.  It  was  admitted  that  the  plaintiffs  had 
recovered  a  judgment  on  the  same  note  for  the  amount  thereof,  and 
costs  of  suit,  against  the  witness,  and  that  the  judgment  was  still 
in  full  force,  and  effect.  The  defendant  contended  that  the  witness 
was  incompetent  to  give  such  testimony,  and  was  interested  in  the 
event  of  this  cause.  He  was,  therefore,  examined  upon  his  voir  dire, 
and  in  answer  to  the  question,  whether  he  was  interested  in  the 
event  of  the  suit!  answered,  that  he  did  not  conceive  himself  inte- 
rested, provided  the  Statute  of  Limitations  could  not  be  pleaded  in 
bar  to  an  account  which  he  would  offer  as  a  set-off'  against  the  de- 
fendant's claim  against  him,  if  the  plaintiffs  recovered  in  this  suit 
for  the  amount  of  this  note,  and  he  should  be  hereafter  sued  there- 
for by  the  defendant.  The  Court,  [Kilgoub,  A.  J.]  was  of  opinion, 
1  'VQ  ^^^^  witness  was  interested,  and  refused  to  •  permit  him  ta 
'-^^  be  sworn.    The  plaintiffs  excepted. 

2.  The  plaintiffs  then  gave  in  evidence  the  note  and  protest,  and 
proved,  by  Walter  Smith,  that  he  has  been  a  merchant  in  George- 
Town  since  the  year  1804,  and  in  a  counting  house  several  years 
previous  to  that  time;  that  about  the  year  1806  he  was  appointed  a 
notary  public ;  that  he  well  recollects  that,  since  the  year  1806,  and 
from  that  time  up  to  June,  1818,  it  was  his  practice,  as  a  notary, 
and  he  believes  the  custom  of  the  merchants,  and  of  all  the  bank^ 
in  the  County  of  Washington,  to  demand  payment  of  promissoiy 
notes  of  the  makers  on  the  day  after  the  last  day  of  grace,  and  not 
sooner,  and  in  default  of  payment  to  give  notice  to  the  endorsers  on 
the  same  day.    That  the  same  practice  he  believes  prevailed  before 
the  year  1806,  and  as  far  back  as  he  has  any  knowledge  or  remem- 
brance of  banking  and  commercial  transactions.    The  only  excep- 
tion to  this  universal  practice,  as  far  as  his  recollection  serves  him, 
was  in  the  case  of  one  of  the  banks  of  Baltimore,  which  occasion- 
ally put  into  his  hands,  for  protest,  notes  drawn  by  persons  residing 
in  Washington,  and  gave  direx3tions,  through  the  bank  there,  in 
such  cases,  to  demand  payment  on  the  third  day  of  grace.    The 
instruction  from  all  other  distant  banks  was  to  demand  and  give 
notice  and  protest  according  to  the  practice  prevailing  in  Washing- 
ton County.    They  also  provea  by  William  Whann,  that  he  came 
to  the  District  of  Columbia,  in  the  year  1792,  as  a  merchant,  and 
became  an  officer  of  the  Bank  of  Columbia  in  the  year  179«5,  and  is 
now  the  cashier  of  said  bank;  that  from  the  year  1792,  up  to  June. 
1818,  it  was  the  custom  of  the  merchants  and  banks  in  George- 
Town  and  Washington,  since  there  were  commercial  transactions  in 
Washington,  to  demand  payment  of  promissory  notes  of  the  makers 
thereof  on  the  day  after  the  last  day  of  grace,  and  in  default  of 
payment  to  give  notice  on  the  same  day  to  the  endorsers;  that  this 
practice  prevailed  in  George-Town  in  1792,  when  the  deponent  first 
came  there  to  reside;  that  the  Bank  oi  Columbia,  since  he  has 
known  it,  has  always  pursued  this  practice,  and  so  instructed  the 
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notary  of  the  bank,  and  were  advised  to  this  course  of  proceeding 
by  J.  T.  Mason,  Esquire.  Since  June,  1818,  in  consequence  of  a 
decision  of  the  Circuit  Court,  it  ha«  been  the  practice  of  the  Bank 
of  Columbia  to  demand  payment  of  promissory  notes  of  the  drawers, 
both  on  the  last  day  of  *  grace,  and  the  day  after  the  last  -  ^  . 
day  of  grace,  and  to  give  notice,  in  default  of  payment,  on  *  •"* 
the  day  after  the  last  day  of  grace.  The  plaintiffs  also  proved  by 
another  competent  witness,  D.  Kurtz,  that  the  note  of  George 
Magruder,  dated  the  2d  of  February,  1815,  at  sixty  days,  in  favor 
of  T.  C.  Magruder,  endorsed  by  him  and  P.  Magruder,  was  dis- 
counted at  the  Bank  of  Columbia,  and  became  due  April  3d  of  the 
same  year,  and  not  being  paid,  it  was  protested  according  to  custom, 
and  now  remains  unpaid  by  either  maker  or  endorser.  It  appears 
also,  that  the  parties  asked  a  renewal  of  this  note  on  the  0th  of 
April,  1815,  which  the  board  agreed  to  conditionally,  (by  a  general 
entry  on  that  day,  in  these  words :  ^'  when  names  are  right,  notes 
formal,  and  discounts  paid,")  from  the  circumstance  of  the  notes 
not  being  regularly  entered  up.  It  is  evident,  that  from  one  or  other 
of  the  causes  above  stated,  the  note  was  protested.  The  note  here- 
with exhibited  is  the  note  offered  at  this  bank  on  the  6th  of  April, 
1815,  marked  ^^Bank."  And,  with  the  consent  of  the  defendant, 
the  plaintiffs  read  the  note  in  evidence.  The  plaintiffs  also  examined 
Samuel  Cruise,  and  having  produced  a  paper  containing  copies  of 
the  note  of  the  2d  of  February,  1815,  and  the  protest  thereof  on 
the  7th  of  April,  1815,  stated,  that  the  same  was  his  hand-writing ; 
that  at  the  time  the  same  was  written,  and  at  the  time  of  the  date  of 
said  protest,  he  was  the  clerk  of  Walter  Smith,  the  notary  public, 
and  that  he  recorded  said  protest,  and  that  said  ^aper  is  taken  from 
his  notarial  book;  that  he  made  the  demand  and  protest,  and  gave 
notice  to  the  endorsers,  as  stated  in  the  said  paper  below  the  note 
of  George  Magruder.  The  said  witness  further  gave  testimony, 
that  from  the  best  information  which  was  obtained  at  the  time  of 
the  protest,  the  defendant's  intestate  was  then  living  near  George- 
Town,  and  it  was  usual  to  forward  notices  or  letters  to  him  through 
the  George-Town  post  office,  addressed  to  him  near  George-Town. 
The  defendant  then  proved  to  the  jury,  that  her  intestate,  at  the 
time  of  the  execution  and  protest  of  said  note,  resided  three  or  four 
miles  from  Montgomery  Cour^house,  and  about  t«n  miles  from 
George-Town,  and  had  resided  in  the  same  place  or  near  it  ever 
since  the  year  1812;  that  said  intestate,  during  that  time,  often 
dealt  with  the  merchants  at  Montgomery  Court-house,  and  was 
frequently  there.  That  he  •  was  several  years  at  sea  before  -|,y^ 
his  residence  at  the  place  aforesaid,  and  resided  in  George-  -^'^ 
Town  till  he  was  fourteen  or  fifteen  years  of  age,  at  which  time  he 
went  to  sea,  and  after  his  return  was  often  in  George-Town,  where 
his  brothers,  the  drawer  and  endorser  of  this  note,  also  resided. 
The  plaintiffs  then,  for  the  purpose  of  showing  that  the  defendant's 
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intestate  bad  a  knowledge  of  the  customs  of  the  banks  in  George- 
Town,  offered  to  prove,  by  a  competent  witness,  that  the  defendant's 
intestate,  before  the  date  of  this  note,  and  sometime  in  1812  or  1813, 
received  an  accommodation  in  the  Union  Bank  of  George-Town,  on 
a  note  drawn  by  himself,  for  $5,000,  which  was  continued  some  time 
in  that  bank.  The  defendant  then  prayed  the  Court  to  instruct  the 
jur^',  that  upon  this  testimony  the  plaintiffs  were  not  entitled  to 
recover;  and  the  plaintiffs  prayed  the  Court  to  instruct  the  jury, 
that  if  they  believed,  from  the  evidence,  the  custom  herein  stated 
to  have  been  as  there  stated,  and  to  have  been  known  to  the  defend- 
ant's intestate  at  the  time  of  the  endorsing  of  the  note  aforesaid, 
then  it  is  competent  for  them  to  presume  that  the  intestate  con- 
sented to  that  custom,  and  agreed  that  the  demand  and  notice 
should  be  conformable  to  such  custom;  and  that  if  the  jury  believed 
from  the  evidence  that  the  notary  public  used  due  diligence  to  aacer- 
tain  where  the  intestate  lived,  and  where  to  address  the  notice  to 
him,  and  did  address  the  same  to  him  accordingly,  then  said  notice 
is  sufficient ;  and  if  they  also  believed  that  the  demand  and  notice 
were  made  and  given  according  to  the  custom  aforesaid  of  the  said 
banks,  that  the  plaintiffs  are  entitled  to  recover.  But  the  Court, 
[RiDGELY  and  Kilgoitr,  A.  J.]  being  equally  divided  in  opinion, 
refused  to  give  either  of  the  instructions  prayed.  The  defendant 
excepted  to  the  refusal  by  the  Court  to  give  the  instruction  prayed 
by  her,  and  the  plaintiffs  excepted  to  the  refusal  by  the  Court  to 
give  the  instruction  prayed  by  them.  The  verdict  and  judgment 
being  for  the  defendant,  the  plaintiffs  appealed  to  this  Court. 

The  cause  was  ,argued  at  June  Term  last  before  Buchanan, 
Earle,  Dorset,  and  Stephen,  JJ. 

F.  S.  Key^  for  the  appellants,  contended,  on  the  first  bill  of  excep- 
tions, that  the  Court  below  erred  in  determining  the  witness  offered 
and  sworn  on  the  voir  dire  to  be  incompetent,  for  his  answer  dis- 
1  "VA  ^^^^^^  ^^  interest,  but  only  ♦  a  doubt  jis  to  his  interest,  and 
*  •  "  the  Court  ought  to  have  told  him  that  limitations  could  not 
be  pleaded  to  his  off-set,  and  that  therefore  he  was  not  interested. 
On  the  second  bill  of  exceptions  he  contended,  that  the  Court  ought 
to  have  refused  the  defendant's,  and  granted  the  plaintiffis'  prayer. 
That  the  parties  to  a  note  may,  by  consent  among  themselves,  t)is- 
pense  with  the  legal  demand  and  notice  usual  in  such  cases,  modifv 
them  as  they  please,  and  that  it  was  competent  for  the  jury,  from 
the  evidence  offered,  to  infer  such  consent,  from  the  known  usage  of 
the  banks  in  George-Town  in  relation  to  all  notes  discounted  by 
them ;  and  that  due  diligence  having  been  used  in  this  case  by  the 
notary  to  ascertain  the  residence  of  the  defendant's  intestate,  and 
the  usual  notice  accordingly  sent  to  him,  was  sufficient.  On  the 
questions  in  the  second  bill  of  exceptions,  (having  stated  that  the 
common  and  statute  law  of  this  State  was  adopted  in  the  District 
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of  Columbia  in  1801,)  he  referred  to  ChiUy  on  Bilhj  252,  (note  ;)  Jones- 
vs.  Fales^  4  Mass.  Rep.  245;  Widge^y  vs.  Mimroe,  6  Mass.  Eep.  449; 
The  Lifwoln  and  KennehacJc  Bank  vs.  Page,  9  Mass.  Eep.  155 ;  The 
Same  vs.  Hammatt^  1  hid^  159 ;  The  Bank  of  Columbia  vs.  Okely^  4 
Wheat.  243;  Mandeville  vs.  TAc  ?7nt(m  jBan^  o/'  George- Toicn,  9  Cranchj 
1;  Riddle  vs.  Mandeville^  5  Cranch^  331;  Yeaton  vs.  T/ic  J^anA;  o/ 
^/ej'afidrm,  J6i<f,  51;  Jackson  vs.  2%e  r.1nion  ^anA;  o/  Maryland , 
(ante,  146;)  Xeirw?  vs.  ^wrr,  2  Gainers  Gas.  196,  198;  ITie  jBanA:  o/  ^fec 
r.  iS.  vs.  Norwood  J 1  U.  d;  J.  423;  -^ofe/^  vs.  Kennoway^  Doug.  510, 
513;  it/Yfey  vs.  M?te,  4  7^  R.  172;  )Swt<A  vs.  Kendall^  6  T.  ie.  123. 
The  Act  of  1793,  ch.  30,  s.  9;  and  The  Union  Bank  vs.  Hyde,  6 
FAeaf.  573. 

T.  B.  Dorseyj  (Attorney- General,)  for  the  appellee,  ♦  cited  ^^ 
Sanderson  vs.  Bowes,  14  j&a«<,  500;  Ambrose  vs.  Hopwood,  2  '  •  • 
Tawn^.  61;  2>icfctw^on  vs.  Bowes,  16  J^a^  110;  Broivn  vs.  Harraden, 
4  T.  i?.  151 ;  Tindal  vs.  Brown,  1  T.  i?.  169 ;  Saiinderson  vs.  Judge, 
2H.  Blk.  Rep.  509;  ySmtt/i  vs.  Kendall,  6  T.  2?.  123. 

Jones  and  1^.  iS.  iTey,  in  reply,  to  show  that  the  custom  need  not  be 
set  out  in  the  declaration,  referred  to  precedents  in  JAlUfs  Entries,  1 
Harris^  Entries,  and  2  Ghitty^s  Fleadings,  of  declarations  on  bills  of 
exchange  and  promissory  notes.  Hodsden  vs.  Harridge,  2  Saund.  61; 
Beck  vs.  Thompson  &  Maris,  in  this  Court  at  December  Term,  1819. 
Hawkins  vs.  Jackson,  {ante  151,  note;)  Rushton  vs.  Aspinall,  Doug.  679; 
1  Esp.  Dig,  60.  If  the  declaration  was  dei'ective,  the  appellee  could 
not  take  advantage  of  it  at  this  time.  Guria  adv.  vult. 

At  this  term  the  opinion  of  the  Court  was  delivered  by 

Eaele,  J.  There  were  two  bills  of  exceptions  signed  in  the  trial 
of  this  case,  which  from  the  record  appears  to  be  a  suit  brought  by 
the  President,  Directors  and  Company  of  the  Bank  of  Columbia,  as 
endorsees  of  a  promissory  note,  against  the  administratrix  of  Thomas 
C.  Magruder,  the  first  endorser.  The  note  was  drawn  by  George 
Magrader,  on  the  2d  of  February,  1815,  and  made  payable  to  the 
appellee's  intestate,  sixty  days  after  date ;  and  payment  of  it  is 
stated  in  the  declaration  to  have  been  demanded  on  the  7th  of  April, 
1815,  which  is  the  day  after  the  usual  days  of  grace. 

The  plaintiif's  produced  George  Magruder,  and  offered  to  prove  by 
him  that  the  note  was  discounted  at  bank,  to  raise  money  for  Thoma^s 
C.  Magruder,  alleging  that  he  was  in  truth  the  drawer,  and  not  en- 
titled to  notice.  He  was  objected  to  on  the  score  of  interest,  and 
rejected  as  an  incompetent  witness  to  prove  the  facts  for  which  he 
•  was  produced ;  and  from  the  rejection  has  arisen  the  only  -  ^ 
question  this  Court  has  to  decide  on  the  first  bill  of  excep-  •'^  •  ^ 
tions.  George  Magruder,  on  the  voir  dire,  expressed  his  doubts  of 
his  interest  in  the  event  of  the  cause,  and  represented  it  to  depend 
upon  the  solution  of  a  question,  which  was  not  solved  by  the  Court, 
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und  which  perhaps  from  hi^  statements  they  could  not  answer,  if  it 
had  been  their  province  to  decide  it.  We  do  not  then  consider  him 
a  witness,  declaring  himself  on  oath  to  be  interested,  nor  as  a  wit- 
ness, believing  himself  to  be  so,  in  neither  of  which  lights  has  he 
l>een  contemplated  by  us  in  the  opinion  we  have  formed  on  this 
subject. 

Independent  of  the  views  he  has  himself  taken  of  his  situation, 
the  true  question  is.  Has  he  in  fact  such  a  direct  interest  in  the  event 
as  ought  to  exclude  him  from  giving  testimony  on  behalf  of  the  ap- 
pellants ?  If  he  has  such  an  interest,  this  Court  lia«  been  unable  to 
discover  it.  A  recovery  against  the  administratrix  of  the  endorser, 
will  put  nothing  into  his  pocket;  and  as  a  judgment  ha^  already 
been  obtained  against  him  as  the  drawer  of  the  note,  it  will  not 
screen  him  from  an  execution,  which  the  bank  may  at  any  moment 
issue  against  him. 

Should  the  case  be  established  on  his  testimony  against  the  admin- 
istratrix, and  the  principal,  interest  and  costs,  recovered  of  her,  she 
will  have  her  remedy  against  him  as  drawer,  and  it  is  not  easy  to 
perceive  how  the  evidence  given  by  him,  or  the  verdict  founded  on 
it,  could  any  way  benefit  him  in  the  defence  he  may  please  to  set  up 
to  her  action.  If  the  account  he  has  spoken  of  is  used  in  bar  of  her 
suit,  it  must  be  supported  by  competent  testimony,  wholly  uncon- 
nected with  his  narrative  concerning  the  original  negotiation  between 
him  and  the  endorser ;  and  he  can  have  no  advantages  in  such  de- 
fence which  he  would  not  have  in  an  action  instituted  against  tlie 
administratrix  on  the  same  account.  A  recovery  in  this  cause  against 
the  administratrix  will  carry  the  costs,  and  as  far  as  they  go,  will 
augment  her  demand  against  George  Magruder ;  and  in  this  view  he 
may  be  said  to  be  a  witness  swearing  against  his  interest.  Deeming 
him  every  way  a  competent  witness,  we  think  he  ought  not  to  have 
been  prevented  from  giving  testimony  for  the  plaintiffs. 

The  second  bill  of  exceptions  embodies  all  the  testimony  in  this 
1  "yo  ^^'^^^^  ^^^  appellants,  who  were  the  plaintiffs  in  •  the  Court 
'-^^  below,  having  by  competent  testimony  offered  to  prove,  among 
other  things,  that  it  had  been  the  uniform  and  unvaried  practice 
and  custom,  from  the  year  1792  to  the  year  1818,  of  the  Bank  of 
Columbia,  and  of  all  the  other  banks  of  Washington  and  George- 
Town,  to  demand  payment  of  promissory  notes,  of  the  drawers  there- 
of, on  the  day  after  the  last  day  of  grace,  and  in  default  of  payment 
to  give  notice  on  the  same  day  to  the  endorsers ;  and  having  offered 
to  prove  that  the  endorser,  Thomas  C.  Magruder,  had  a  knowledge 
of  this  custom,  and  the  universality  of  it,  by  showing  that  in  the 
year  1813,  he  received  an  accommodation  in  the  Union  Bank  of 
George-Town,  on  a  note  drawn  by  himself  for  a  considerable  sum  of 
money,  which  was  continued  in  that  bank ;  and  having  also  offered 
to  prove,  by  the  testimony  of  the  clerk  of  the  notary  public,  that  he 
demanded  payment  of  the  note  of  the  drawer,  George  Magruder,  on 
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the  seventh  day  of  April,  1815,  which  was  refused,  and  that  on  the 
same  day  he  gave  notice  of  the  demand  and  refusal  to  the  endorser, 
Thomas  C.  Magruder,  in  a  letter  put  into  the  post-office  in  George- 
Town,  addressed  to  him  as  residing  near  that  place,  being  previously 
instructed,  by  the  best  information  he  could  get,  that  he  resided  near 
George-Town,  and  that  it  was  usual  to  ibrward  notices  or  letters  to 
him  through  the  medium  of  the  George-Town  post-office,  addressed 
to  him  near  George-Town,  prayed  the  Court  to  instruct  the  jury,  that 
it'  the}'  believed  from  the  evidence  the  custom  to  have  been  as  stated, 
and  to  have  been  known  to  the  defendant's  intestate  at  the  time  he 
eudorsed  the  note,  then  it  was  competent  to  the  jury  to  presume 
that  the  intestate  consented  to  the  said  custom,  and  agreed  that  the 
demand  and  notice  should  be  conformable  to  the  said  custom  ;  and 
that  if  the  jury  believed,  from  the  evidence,  that  the  notary  public 
osed  due  diligence  to  ascertain  where  the  intestate  lived,  and  where 
to  address  the  notice  to  him,  and  did  address  the  same  to  him  accord- 
ingly, then  the  said  notice  is  sufficient;  and  if  the  demand  and  notice 
was  made  and  given  according  to  the  aforesaid  custom  of  the  banks, 
then  the  plaintiffs  Bxe  entitled  to  recover.  This  instruction  was  re- 
fused, and  the  refusal  has  given  rise  to  the  discussion  of  several 
points  in  this  Court,  two  of  which  we  shall  proceed  briefly  to  exam- 
ine. One  relates  to  the  time  of  demand  of  payment  of  the  drawer 
of  the  note,  and  the  other  to  the  legal  sufficiency  of  the  notice  given 
to  the  endorser. 

•  The  demand  was  made  on  the  day  after  the  three  days  of  - 
grace,  and  cannot  create  a  responsibility  on  the  endorser,  un-  *®^ 
less  it  was  made  in  conformity  to  the  established  practice  and  custom 
of  the  bank,  which  were  well  known  and  understood  by  him.  Had 
the  prayer  been  gratified  by  the  Court,  these  facts  would  have  been 
investigat-ed  by  the  jury,  and  if  established  against  the  endorser, 
they  would  inevitably  have  led  to  the  conclusion,  that  he  was  liable 
to  the  plaintiffs'  action.  A  custom  like  this,  brought  home  to  the 
knowledge  of  the  party  dealing  with  the  bank,  enters  into  the  es- 
sence of  the  contract,  becomes  a  constituent  part  of  it,  and  must 
have  its  due  weight  in  the  exposition  of  it. 

The  aUowance  of  three  days  of  grace,  in  the  payment  of  negotia- 
ble paper,  from  long  and  universal  usage,  has  become  the  general  law 
of  such  contracts,  but  it  is  not  such  an  inflexible  rule  as  admits  of  no 
innovations  upon  it. 

It  may  be  altered  and  controlled  by  the  agreement  of  the  parties, 
and  what  is  tantamount,  it  may  l>e  changed  by  the  usage  and  cus- 
tom of  dealing  perfectly  known  to  the  parties,  and  to  which  tbej'^ 
will  be  supposed  to  have  had  special  reference  in  making  their  con- 
tract. If  it  was  an  established  and  unvaried  usage  of  the  Bank  of 
Colnmbia  to  exceed  the  three  days  of  grace,  and  to  demand  payment 
on  the  fourth  day,  and  this  was  well  known  to  Thomas  C.  Magruder, 
at  the  time  of  the  endorsement,  he  is  to  be  supiK>sed  to  have  assented 
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to  it ;  and  this  departure  from  the  general  rule  will  be  sanctioned,  to 
give  eflficacy  to  the  contract,  and  to  establish  his  liability  to  pay  the 
money.  It  gives  us  pleasure  to  know,  that  we  are  supported  in  those 
ideas  by  the  Supreme  Court  of  the  United  States.  In  their  late 
decision  of  the  case  of  Eenner  vs.  The  Bank  of  Columbia,  9  Wheat 
Rep.  581,  they  have  fully  recognized  them.  The  opinion  of  the  Coiut 
delivered  by  Judge  Thompson,  is  an  able  exposition  of  the  law  of 
commercial  contracts,  and  of  the  legal  influence  the  custom  and 
usage  of  particular  banks  may  have  upon  them,  and  will  unquestion- 
ably be  regarded  by  all  a«  a  commanding  authority  on  such  subjects. 
We  close  this  part  of  the  case  with  a  single  remark,  in  answer  to  the 
objection  taken  on  the  argument  to  the  declaration  in  the  cause.  It 
is  this,  that  however  faulty  it  may  be,  in  stating  the  demand  on  the 
ifii  ^^"^^  ^^y»  ^^  ^^  omitting  to  state  •  the  custom  and  the  en- 
^^^  dorser's  knowledge  of  it,  upon  neither  of  which  points  do  we 
now  undertake  to  decide — the  objection  cannot  at  this  time  be  sup- 
ported. If  there  is  anything  in  the  allegation,  advantage  ought  to 
have  been  taken  of  it  on  demurrer,  or  perhaps  on  the  trial,  by  way 
of  exception  to  the  admissibility  of  the  evidence,  and  in  neither  of 
these  forms  can  it  at  present  be  considered. 

With  regard  to  the  notice  to  the  endorser  of  the  demand  on,  and 
refusal  of  payment  by  the  drawer,  it  too  would  have  been  examined 
by  the  jury,  if  the  instructions  asked  for  on  this  head  had  been  given 
by  the  Court.  If  it  had  been  ascertained  by  the  jury,  that  the  clerk 
of  the  notary  public  had  demanded  payment  of  the  note  of  the 
drawer  on  the  seventh  day  of  April,  1815,  according  to  the  usage 
and  custom  of  the  bank  before  alluded  to,  and  that  on  the  same  day 
he  gave  notice  of  the  demand  and  refusal  to  the  endorser,  in  a  letter 
put  into  the  post-office  in  George-Town,  addressed  to  him  as  residing 
near  that  place,  having  been  previously  instructed,  by  the  best  in- 
formation he  could  get,  that  the  endorser  resided  near  George-Town, 
and  that  it  was  usual  to  forward  notices  or  letters  to  him  through 
the  medium  of  the  George-Town  post-office,  addressed  to  him  near 
George-Town,  we  can  have  no  doubt  that  this  would  have  been  suf- 
ficient notice  to  charge  the  endoreer.  When  the  party  to  be  aflFected 
by  the  notice  resides  in  a  difl'erent  place  from  the  holder,  the  rule  i^, 
that  the  notice  may  be  sent  through  the  post-office  to  the  post-office 
nearest  to  the  party  entitled  to  such  notice.  Ireland  vs.  Kipj  11 
Johns.  Eep.  231 ;  Freeman  vs.  Boynton,  7  Mass.  Rep.  483.  Here  the 
rule  we  think  has  been  complied  with,  considering,  as  we  must  do, 
the  post-office  at  George-Town  to  be  the  post-office  nearest  to  the 
endorser,  in  the  absence  of  all  proof  that  there  was  a  post-office 
nearer  to  his  residence. 

We  therefore  dissent  from  the  opinions  expressed  by  the  Court 
below  in  both  of  the  bills  of  exceptions. 

Judgment  reversed,  and  procedendo  awarded. 
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•  Bajrnet  v8.  Patterson's  Jjessee.  18J5 

The  petition,  commission,  and  other  proceedings  before  commissioners  of 
bankruptcy,  and  their  judgment  thereon,  are  not  evidence  for  the  pur- 
pose of  showing  that  a  person  had  become  and  had  been  declared  a 
bankrupt  under  the  provisions  of  the  Act  of  Congress. 

The  Circuit  Court  of  the  United  States  has  jurisdiction  and  authority  to 
award  an  attachment,  under  the  Act  of  1715,  ch.  40,  on  the  return  of 
two  non  est 8  to  writs  of  cajrias  ad  respondendum^  sued  out  in  the  name 
of  the  United  States,  against  the  goods  and  chattels,  lands  and  tene- 
ments, of  a  defendant,  whether  he  be  in  fact  a  resident  of  the  State  or 
not.  (a)  • 

An  attachment  will  lie  against  the  property  of  foreigners,  whether  they 
have  been  residents' within  the  State  or  not.  (6) 

An  action  on  the  case  was  brought  by  the  United  States  against  the  defend- 
ant in  the  Circuit  Court  for  the  fourth  circuit,  on  which  a  writ  of  capias 
issued,  returnable  at  the  ensuing  term;  after  its  return  an  alias  writ  of 
capias  issued.  Both  were  returned  no?i  est,  A  declaration  was  then 
filed  on  a  bill  of  exchange  drawn  by  the  defendant,  and  passed  regu- 
larly by  endorsement  to  the  Treasurer  of  the  U.  S.  for  the  use  of  the  U. 
S.  The  bill  was  protested  for  non-payment,  and  on  the  U.  S.  filing  the 
bill  of  exchange  and  protest  in  Court,  and  making  proof  of  their  dam- 
ages, and  asking  a  writ  of  attachment  under  the  Act  of  1715,  c.  40,  it 
was  held^  that  the  law  had  been  complied  with  and  the  attachment  could 
issue,  (a) 

An  attachment  under  the  Act  of  1715,  ch.  40,  may  be  awarded  against  the 
lands  and  tenements,  as  well  as  the  goods,  &c.  of  the  defendant,  (c) 

Under  the  construction  given  to  the  Statute  of  5  Geo.  II,  ch.  7,  lands  became 
liable  to  be  taken  and  sold  by  fieri  facias,  in  the  same  manner  as  goods 
and  chattels,  and  are  subject  to  attachment. 

An  attachment  ought  regularly  to  issue  as  of  the  term  at  which  it  was 
awarded;  and  it  is  the  duty  of  the  sheriff  to  serve  the  scire  facias  in  the 
attachment  on  the  persons  who  are  found  in  possession  of  the  property 
attached,  and  to  certify  such  service;  or  if  the  property  is  unoccupied, 
to  make  a  corresponding  return,  (d) 


(a)  In  Toland  vs.  Sprag^ie,  12  Peters,  800,  a  majority  of  the  Judges  held 
that  the  Courts  of  the  United  States  cannot  issue  attachments  against  the 
property  of  a  defendant,  except  as  part  of,  and  together  with,  process  in 
personam.  See  Chaffee  vs.  Hayward^  20  Howard,  208,  and  E,v  parte  Railway 
Co.  103  U.  S.  796,  to  the  same  effect.  Sec.  915,  of  the  Revised  Statutes  of 
the  U.  S.  applies  only  to  cases  where  process  in  personam  has  been  served  on 
the  defendant.     Chittenden  vs.  Darden,  2  Woods,  437. 

(6)  Approved  in  Risewick  vs.  Daiis,  19  Md.  93,  and  in  Corrie''8  Case^  2 
Bland.  494. 

(c)  See  Rev.  Code,  Art.  67,  IV,  sec.  11;  Davidson  vs.  Beatty^  3  H.  &  McH. 
314,  note, 

id)  Approved  in  Comer  vs.  Mackintosh,  48  Md.  387,  and  Manton  vs.  Hoyt, 
43  Md.  265.  In  the  former  case  the  Court  said:  ''  It  is  always  proper  when 
a  party  is  found  in  possession  of  lands  or  chattels  which  are  attached,  that 
he  should  be  returned  as  garnishee.     But  this  is  required  in  respect  to  the 
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Although  the  interveniDg  of  a  term  before  the  IssuiDg  of  an  attachment 
which  is  awarded,  and  the  negligence  of  the  marshal  in  not  serving  the 
scire  facias  in  the  attachment,  &c.  and  making  his  return  in  conformity 
thereof,  are  irregularities  in  the  proceedings  of  the  Circuit  Court  offered 
in  evidence,  yet  the  judgment  of  condemnation  is  not  therefore  void, 
that  Court  being  a  Court  of  record  of  competent  jurisdiction,  from 
whose  decisions  an  appeal  or  writ  of  error  lies  to  the  Supreme  Court,  (a) 

It  is  not  like  the  case  of  special  and  extraordinary  powers  given  by  statute 
to  a  Court  which  has  no  jurisdiction  independent  of  such  statute. 

The  proceeding  by  attachment  is  only  process  to  compel  the  appearance  of  a 
defendant  whose  person  cannot  be  reached  by  the  process  of  the  Court; 
and  is  not  a  proceeding  in  derogation  of  the  principles  of  the  common 
law,  but  rather  in  mitigation  of  the  severity  of  the  common  law  in 
favor  of  defendants,  (h) 

•ft 

Foreign  judgments  are  not  conclusive,  but  are  always  examinable,  where 
the  parties  claiming  the  benefit  of  them  apply  to  the  Courts  of  this 
country  to  enforce  them.  But  such  judgments  when  coming  inciden- 
tally in  question,  have  the  same  force  and  effect  as  domestic  judg- 
ments, (c) 

party ^s  apparent  relation  to  the  property,  and  in  order  to  give  him  a  day  in 
Court,  to  assert  and  vindicate  any  right  that  he  may  have  inconsistent  with 
the  right  of  condemnation.  The  judgment  of  condemnation  however  in 
such  case,  is  not  against  the  garnishee,  but  of  the  particular  lands  or 
chattels  attached;  and  a  fi.  fa,  goes  to  the  sheriff  commanding  him  to  sell 
the  property  thus  condemned.^'  See  Rev.  Code,  Art.  67,  IV,  sec.  12:  Van 
Brttnt  vs.  Pike,  4  Gill,  270. 

(a)  Approved  in  State  vs.  Bamtburg,  43  Md.  334,  and  in  Manton  vs.  JSoyty 
43  Md.  264.  In  the  latter  case  it  was  held  that,  while  the  omission  of  the 
clause  of  scij^e  facias  in  an  attachment  is  a  defect  sufficient  to  authorize  the 
lower  Court  to  set  the  sale  aside,  if  objection  be  made  there,  yet  it  does  not 
render  the  proceedings  absolutely  void,  so  as  to  defeat  the  title  of  a  pur- 
chaser, which  is  brought  in  question  in  a  collateral  proceeding.  ^'  Errors  or 
defects  in  the  proceedings  where  the  Court  has  jurisdiction  must  be  cor- 
rected by  some  direct  proceeding  before  it,  or  by  appeal.''  Ibid,  They  can 
never  be  discussed  collaterally  in  another  suit.  Dorsey  vs.  Oarey^  30  Md. 
4d4;  ScMey  vs.  Baltimore^  29  Md.  35.  The  validity  of  a  judgment  cannot  be 
questioned  collaterally  for  errors  which  do  not  affect  the  jurisdiction  of  the 
Court  that  rendered  it.  Cooper  vs.  Reynolds,  10  Wallace,  308;  Powies  vs. 
DUley,  9  Gill,  241.    See  note  (c),  infra. 

(b)  Cited  in  Risewick  vs.  Dams,  19  Md.  91.  Campbell  vs.  Morris^  3  H.  & 
McH.  288. 

(c)  Approved  in  Donohue  vs.  Daniel,  58  Md.  601;  Savin  vs.  Bond,  57  Md. 
233;  Cole  vs.  Flitcraft,  47  Md.  318;  Clark  vs.  Bryan,  16  Md.  176;  Ranotd  vs. 
Griffle,  3  Md.  60;  Rabirrg  vs.  Hammond,  2  H.  &  G.  50;  Taylor  vs.  Phelps,  1 
H.  &  G.  503.  Cf.  Fridge  vs.  State,  3  G.  &  J.  104.  A  judgment  in  one 
State  has  the  force  of  a  domestic  judgment  in  another  under  the  Con- 
stitution of  the  U.  S.,  only  so  far  as  to  preclude  all  inquiry  with  the 
merits  of  the  subject-matter  of  the  judgment.  McElmoyle  vs.  Cohen^  13 
Peters,  312.  Subject  to  the  qualification  that  is  open  to  inquiry  as  to 
the  jurisdiction  of  the  Court  which  rendered  it,  and  as  to  notice  to  the 
defendant.  Christmas  vs.  Russell,  5  Wallace,  290;  Thompson  vs.  Whitman, 
18  Wallace,  457.  The  tendency  of  modern  decisions  everywhere  is  to  the 
doctrine  that  the  jurisdiction  of  a  Court  to  render  a  judgment  affecting 
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A  judgment  of  the  Circuit  Court  of  the  U.  S.  if  treated  as  the  judgment  of 
a  foreign  tribunal  of  competent  jurisdiction,  stands  upon  the  same  foot- 
ing, when  offered  in  evidence,  as  a  domestic  judgment,  and  is  not  liable 
to  be  impeached  for  any  irregularity,  though  such  irregularity  would  be 
a  sufficient  ground  for  reversal  in  an  Appellate  Court. 

A  judgment  of  the  Circuit  Court  of  the  U.  S.  is  not  to  be  treated  as  a  foreign 
judgment. 

The  doctrine  that  judgments  and  decrees  are  only  evidence  in  suits  between 
parties  and  privies,  is  not  applicable  where  such  judgments  are  intro- 
duced, not  as  binding  p^r  «e,  but  only  as  documents  connected  with  the 
chain  of  a  plaintiff  ^s  title  in  ejectment,  (a) 

Where  there  is  a  subsisting  judgment  by  a  Court  of  competent  jurisdiction, 
a  fieri  fackut  thereon  clothes  the  sheriff  with  authority  to  sell,  and  if 
the  judgment  be  afterwards  reversed,  the  title  of  the  purchaser  will 
not  thereby  be  defeated .  (b) 

If  the  return  to  a  fieri  facian  does  not  set  out  the  name  of  the  purchaser, 
and  there  is  no  description  given  of  the  property  sold,  it  might  perhaps 
be  set  aside  on  motion.  But  it  is  not  the  return  of  the  sheriff  that  gives 
title  to  the  purchaser,  but  the  previous  sale,  (c) 

Ab  a  sheriff's  sale  of  land  is  within  the  Statute  of  Frauds,  some  memoran- 
dum in  writing  is  necessary.  It  is  therefore  right  and  proper,  that  there 
should  be  a  special  return  of  the  fieri  facicia^  particularly  describing  the 
premises,  and  setting  out  the  name  of  the  purchaser;  either  of  which, 
though  not  operating  to  pass  the  title,  would  be  safe  and  competent  evi- 
dence of  the  sale,  {d) 

Appeal  from  Baltimore  County  Court.  Ejectment  for  a  lot  of 
ground  in  the  City  of  Baltimore.    Plea,  non  cuh 

individual  rights,  is  always  open  to  inquiry,  when  the  judgment  is  relied 
on  in  any  other  proceeding.  Kilboum  vs.  TJiompson^  108  U.  S.  198;  Baiik 
of  U.  S.  vs.  Merchants  Bank^  7  Gill,  415.  A  judgment  obtained  in  a  Court 
of  one  State  cannot  be  enforced  in  the  Courts  and  against  a  citizen  of 
another,  unless  the  Court  rendering  the  judgment  has  acquired  jurisdic- 
tion over  the  defendant  by  actual  service  of  process  upon  him  within  the 
State,  or  by  his  voluntary  appearance  to  the  suit.  Substituted  service  by 
publication,  or  process  served  upon  the  defendant  out  of  the  State,  is  valid 
only  as  respects  his  property  situated  within  the  State.  Weaver  vs.  Boggs, 
38  Md.  260;  Pennoyer  vs.  Neff.  95  U.  S.  714. 

(a^  Approved  in  BanAr  vs.  Thomas,  37  Md.  255,  and  Burckmyer  vs.  White- 
ford.  6  Gill,  14. 

(6)  Affirmed  in  Wampler  vs.  Wolfiiiger,  13  Md.  337;  and  so  held  in  Magru* 
der  vs.  Peter,  11  G.  &  J.  242,  and  Dorsey  vs.  Thomp^on^  37  Md.  45.  Cf.  Jones 
vs.  Jones ^  1  Bland,  451. 

(c)  Approved  in  Stump  vs.  Henry,  6  Md.  209.  See  Estep  vs.  Weems,  6  G.  & 
J.  306;  Ihnxdl  vs.  Waters,  1  Bl.  590. 

(d)  Approved  in  Hanson  vs.  Barnes,  3  G.  &  J.  368;  Este})  vs.  Weems,  6  G.  & 
J.  306;  Harrison  vs.  Harrison,  1  Md.  Ch.  335.  Cited  in  Remington  \s.  Lin- 
thieum,  14  Peters,  92.  Recognized  in  Warfleld  vs.  Dorsey,  89  Md.  307,  hold- 
ing that  Chancery  sales  of  land,  and  sales  made  under  the  authority  given 
in  a  mortgage,  are  not  within  the  Statute  of  Frauds.  See  Boring  vs.  Lem- 
mon,  5  H.  &  J.  179,  note. 
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1.  At  the  trial  the  plaintiff,  (now  appellee,)  having  deduced  a  title 
to  the  lot  in  dispute  down  to  Aquila  Brown,  gave  in  evidence,  that 
Brown,  being  largely  indebted  to  the  United  States,  had  removed 
from  this  State,  (where  he  had  before  resided,)  sometime  in  the  year 
1802,  and  had  for  several  years  last  past  resided  in  some  part  oi' 
Europe,  and  that  the  United  States  caused  and  procured  process  of 
attachment  to  be  laid  upon  said  lot,  as  the  right  and  property  of 
said  Brown,  aud  certain  proceedings  and  judgment  thereon  to  be  had 
in  the  Circuit  Court  of  the  United  States  for  the  Maryland  District, 
and  also  a^^m  facials  to  be  issued  from  said  Court  on  that  judgment, 
and  levied  •  upon  said  lot.    A  record  of  this  attachment,  pn)- 
'-^^    ceedings,  judgment  and  fieri  facias^  the  plaintiff  offered  in 
evidence.    By  the  record  it  appeared,  that  an  action  on  the  case  was 
brought  in  the  Circuit  Court  of  the  U.  S.  for  the  fourth  circuit  in 
and  for  the  District  of  Maryland,  by  the  United  States  against 
Brown,  on  the  24th  of  September,  1816,  and  the  writ  of  capias  ad 
respondendum,  which  then  issued  returnable  on  the  7th  of  November 
then  next,  was  returned  fwn  est ;  that  an  alias  writ  of  capias  ad  re- 
spondendum was  issued  on  the  17th  of  March,  1817,  returnable  on 
the  1st  of  May  following.    On  that  day  the  last  mentioned  writ  was 
also  returned  fum  est,  and  a  declaration  in  the  usual  form  was  then 
filed  on  a  bill  of  exchange,  dated  at  Baltimore  on  the  22d  of  Decem- 
ber, 1801,  drawn  by  Brown  on  Messrs.  Van  Staphorst  &  Co.  at  Am- 
sterdam, for  60,000  guilders,  Holland  currency,  payable  60  days  after 
sight  to  the  order  of  James  Clarke.    The  bill  was  endorsed  by  Clarke, 
payable  to  Brown  and  Hackeman,  or  order,  and  by  them  endorsed 
to  B.  Owings,  or  order,  who  endorsed  it  to  T.  Tucker,  treasurer  of 
the  United  States,  and  agent  of  the  U.  S.  and  to  and  for  the  use  of 
the  U.  S.    The  bill  not  being  accepted  was,  on  the  16th  of  March, 
1802,  protested  for  non-acceptance  and  not  being  paid,  on  the  19th  of 
May,  1802,  was  protested  for  non-payment.    The  United  States  filed 
in  Court  the  bill  of  exchange,  and  protest  thereof  for  non-acceptance, 
and  on  the  prayer  for  a  writ  of  attachment  against  the  lands,  &c.  of 
Brown,  according  to  the  Act  of  Assembly  of  this  Stat«,  &c.  to  attach 
for  them  to  the  value  of  their  damages  and  costs;  and  it  appearing 
to  the  Court,  that  the  United  States  had  complied  with  the  law  as 
alleged,  and  having  made  proof  to  the  Court  of  their  damages  to  the 
amount  of  $58,201.71,  a  writ  of  attachment  was  awarded  against  the 
lands,  &c.  of  Brown,  in  the  usual  manner.     (2  Harr,  Ent.  78.)     On 
the  2d  of  Ai)ril,  1818,  a  writ  of  attachment  against  the  lands,  &c.  of 
Brown,  wa.s  issued  in  the  usual  form  of  an  attachment  on  judgment 
after  two  non  ests,  with  the  clause  of  scire  facias,  &c.  (2  Harr.  EnU 
612,)  returnable  on  the  1st  day  of  May  ensuing.    On  that  day  the 
marshal  of  the  district  made  this  return  of  the  attachment,  viz.  ^^  4th 
April,  1818,  attached  and  appraised  as  per  schedule."    The  schedule 
stated  that  the  lands  and  tenements  of  Brown  had  been  seized  and 
taken  by  the  marshal  by  virtue  of  the  writ  of  attachment,  and  being 
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• 

♦  appraised  by  four  appraisers,  &c.  were  as  follows,  viz,  "A  -  ^ - 
lot  on  Market  street  in  the  City  of  Baltimore,  fronting  on  said  ^^^ 
street  about  66  feet,  and  about  1G6  feet  deep  to  Cowpen  alley,  having 
a  three  story  brick  house,  and  a  two  story  frame  store  thereon,  viz. 
6G  feet  front,  estimated  at  *300  per  foot,  $19,800."  Then  follow 
other  lots  and  improvements,  with  their  value.  This  appraisement 
was  signed  and  sealed  by  the  appraisers.  Brown,  although  solemnly 
called,  did  not  appear,  and  on  the  prayer  of  the  United  States  the 
lot  and  premises  above  described  were  condemned  to  satisfy  the 
United  States  the  damages  and  costs  aforesaid,  security  being  given 
in  the  usual  manner.  {Harr.  JEnt  83.)  Upon  this  judgment  of  con- 
demnation a  writ  of  fieri  facias  issued  on  the  19th  of  May,  1818, 
directed  to,  and  commanding  the  marshal  of  the  district,  that  of  the 
lands  and  tenements  above  described  and  condemned,  he  should 
cause  to  be  made  and  levied  the  damages  and  costs  aforesaid,  to 
render  to  the  United  States,  &c.  on  the  7th  of  November  then  next. 
At  the  return  day  the  marshal  made  this  return  of  the  writ  of  fieri 
facials :  "  I  hereby  certify  to  the  Circuit  Court  within  mentioned, 
that  by  virtue  of  the  within  writ  to  me  directed,  I  have  caused  to  be 
made,  of  the  lands  and  tenements  of  the  within  named  Aquila 
Brown,  the  sum  of  $16,104.84,  current  money,  which  I  have  here 
ready  to  render  to  the  within  named  United  States,  in  part  of  the 
damages,  costs  and  charges,  in  the  said  within  writ  specified.  So 
answers,"  &c.  The  plaintiff  further  gave  in  evidence,  that  Paul 
Beutalou,  Esquire,  the  marshal  of  said  District  of  Maryland,  to  whom 
said  writ  of  fieri  facias  was  directed,  after  having  levied  the  same 
upon  the  said  premises,  gave  this  notice  by  advertisement  of  the 
sale  of  said  premises :  ^'  Mai-shal's  sale.  By  virtue  and  in  pursuance 
of  a  writ  of  fi>erifa4dasy  from  the  Circuit  Court  of  the  United  States 
for  the  fourth  circuit,  in  the  District  of  Maryland,  to  me  directed, 
will  be  sold  at  public  auction,  for  cash,  on  the  premises,  at  four 
O'clock  in  the  afternoon,  on  Monday  the  8th  June  next,  the  following 
valuable  property,  situated  on  the  north  side  of  Baltimore  street, 
between  Howard  and  Eutaw  streets,  and  running  back  to  Cowpen 
alley,  to  wit :  1st.  The  lot  with  the  three  story  dwelling,  and  all 
the  improvements  thereon,  formerly  occupied  by  the  late  Judge 
Nicholson,  and  now  by  Mr.  Jolin  Barney,  fronting  Baltimore  street 
about  33  feet,  and  •  running  back  about  ICC  to  Cowpen  alley.  ^  ^  . 
2d.  The  adjoining  lot,  with  a  frame  warehouse  thereon,  for-  ^^^ 
merly  occupied  by  Messrs.  Hollingsworth  and  Sullivan,  and  now  by 
Mr.  Abraham  Buckwalter,  as  a  Hour  store,  having,  as  the  foregoing, 
33  feet  front  on  Baltimore  street,  and  running  back  about  ICC  feet  to 
Cowpen  alley;  which  said  lots  and  tenements  have  been  levied  upon, 
and  are  to  be  sold  towards  satisfying  a  claim  of  the  Uuit.ed  States, 
in  virtue  of  judgments  of  the  aforesaid  Court  against  Aquila  Brown, 
late  of  Baltimore,  merchant.    On  the  full  payment  of  the  purchase 
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• 

raoney,  deeds  conveying  all  the  right  acquired  by  the  United  Statei* 
to  the  aforesaid  property,  will  be  executed  by 

Paul  Bentalou,  Marshal, 

District  of  Maryland." 
The  marshal  exposed  said  premises  to  public  sale  on  the  8th  day 
of  June,  in  the  year  1818,  and  at  said  sale,  William  Patterson,  the 
lessor  of  the  plaintiff,  was  the  purchaser  and  highest  bidder,  by 
bidding  the  sum  of  $16,104.84,  and  the  marshal,  upon  receiving  said 
purchase  money,  on  the  29th  of  June,  1818,  duly  made  and  delivered  to 
Patterson  a  deed  for  the  lot  and  premises  as  the  same  are  described 
in  the  declaration  of  ejectment  in  this  cause.  This  deed,  after  recit- 
ing the  judgment  for  attachment,  the  writ  of  attachment  return  there- 
of, judgment  of  condemnation,  and  the  fieri  facias  thereon  issued  in  the 
manner  as  hereinbefore  stated,  proceeded  as  follows :  '^  And  whereas 
the  said  writ  came  to  the  hands  of  the  said  marshal,  who  in  pursu- 
ance thereof,  after  giving  due  notice  of  the  time  and  place  of  sale, 
did  set  up  and  expose  to  sale  at  public  auction,  on  the  premises,  all 
that  part  of  the  lot,  piece  or  parcel  of  ground,  taken  on  the  writ  of 
attachment  aforesaid,  which  is  contained  within  the  metes  and 
bounds,  courses  and  distances  following;  that  is  to  say,  beginning,^' 
&c.  describing  the  lot  as  the  same  is  described  in  the  declaration 
in  this  cause.  At  which  said  sale,  that  is  to  say,  on  the  8th  of  June, 
1818,  aforesaid,  the  above  named  William  Patterson  became  the 
highest  bidder  for,  and  purchaser  of  the  part  of  a  lot  of  ground  above 
particularly  described,  with  the  appurtenances,  at  and  for  the  price 
or  sum  of  $9,900.  In  consideration  of  which  said  sum  of  money  the 
marshal  conveyed  the  premises  to  said  Patterson ;  which  said  deed 
was  duly  acknowledged  and  recorded.  The  plaintiff  further  gave  in 
evidence,  that  Brown  was  a  merchant  engage<i  in  •  commerce 
1  Wo  jjj  ^jjig  (^ii^y  Qf  Baltimore ;  and,  for  the  purpose  of  showing  that 
he  had  become,  and  had  been  declared  a  bankrupt,  under  and  by 
virtue  of  the  provisions  of  the  statute  of  the  United  States  in  such 
case  made  and  provided,  the  plaintiff  produced,  and  offered  to  read 
in  evidence,  the  petition,  commission,  qualification,  depositions,  and 
other  proceedings  before  the  commissioners  of  bankrupt<3y,  duly 
appointed  and  qualified,  and  their  judgment  thereon,  which  are  set 
i'orth ;  and  also  a  deed  from  the  commissioners  aforesaid  to  George 
Grundy  and  Joseph  Thornburgh,  who  had  been  duly  appointed  a.ssig- 
nees  of  the  creditors  of  said  Brown,  which  deed  is  also  set  out ;  and 
also  gave  in  evidence  a  deed  from  said  Grundy  and  Thoniburgh,  to 
the  lessor  of  the  plaintiff,  dated  the  27th  of  January,  1819,  reciting 
that  they  had,  at  public  sale,  after  due  notice,  &c.  sold  the  lot  and 
premises  herereinbefore  described,  to  William  Patterscm,  for  the 
sum  of  ^50,  it  being  the  same  lot  and  premises  conveyed  by  Benta- 
lou to  Patterson.  But  the  defendant  objected  to  the  admissibility 
of  said  petition,  commission,  qualifications,  depositions,  and  other 
proceedings  last  mentioned,  for  the  purpose  last  afoi^said ;  but  the 
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Court,  [Wasb,  a.  J.]  overruled  the  objection,  and  permitted  said 
evidence  to  be  read  to  the  jury,  for  the  purpose  for  which  it  was 
offered.    The  defendant  excepted. 

2.  The  defendant  then  prayed  the  opinion  of  the  Court,  and  their 
direction  to  the  jury,  that  upon  the  matters  so  as  aforesaid  given  in 
evidence  by  the  plaintiff,  the  plaintiff  was  not  entitled  to  recover ; 
which  direction  the  Court  refused  to  give.  The  defendant  excepted ; 
and  the  verdict  and  judgment  being  against  him,  he  appealed  to 
this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Mabtin, 
and  Stephen,  JJ. 

Wirtj  (Attorney-General  of  U.  S.)  and  Harper,  for  the  appellants^ 
stated,  that  the  appellee  claimed  title  to  the  property  for  which  the 
ejectment  was  brought,  1st.  Tinder  a  deed  from  Grundy  and  Thom- 
borgh,  assignees  of  Brown,  a  bankrupt;  and  2nd.  Under  a  deed 
from  Paul  Bentalou,  marshal  of  the  U.  S.  in  and  for  the  District  of 
Maryland.  They  contended,  1.  That  the  deed  from  the  assignees 
was  not  evidence  of  title  without  proving  the  act  of  bankruptcy 
committed,  and  that  the  record  of  the  proceedings  •  before  ^  ^^ 
the  commissioners,  being  the  only  evidence  offered  for  that  *®  • 
purpose,  was  inadmissible. 

2.  That  the  deed  from  the  marshal  passed  no  title  to  the  lessor  of 
the  plaintiff— 1st.  Because  the  Circuit  Court  of  the  U.  S.  for  the 
fourth  circuit  in  and  for  the  District  of  Maryland,  had  no  rightful 
jurisdiction  of  the  cause  in  which  the  judgment  was  given  and  the 
fieri  facias  issued,  by  virtue  whereof  the  marshal  sold  the  property. 
2d.  Because  the  proceedings  in  said  cause,  the  record  of  which  was 
given  in  evidence  by  the  plaintiff  below,  were  irregular,  erroneous 
and  defective,  and  therefore  wholly  void.  On  the  first  point  they 
referred  to  a  decision  of  this  Court  in  Wood  vs.  Grundy^  3  H,  &  J, 
13.  On  the  second  point  they  contended,  1.  That  the  record  of  the 
Circuit  Court  was  not  evidence,  as  neither  of  the  parties  in  this  case 
were  parties  in  that  proceeding;  and  that  the  general  rule  was,  that 
a  judgment  was  not  conclusive  except  between  parties  and  privies, 
that  it  might  be  evidence,  but  that  it  was  not  conclusive  evidence. 
Burr  vs.  Qratz,  4  Wheat.  220 ;  Morgan  vs.  Davis,  2  H.dt  McH.  9 ;  Runn. 
Kjeci.  110;  Gilb.  Evid.9j  2  Esp!  Big.  12;  Fullen  vs.  BirhecJc,  1  Ld. 
Raym.  718;  2  t^lk.  563,  S.  C.  That  here  was  a  judgment  of  con- 
demnation on  an  attachment,  which  was  entitled  to  less  respect  than 
other  judgments.  That  it  was  not  prima  facie  evidence  of  a  debt, 
and  whenever  it  came  before  the  ('ourt,  either  incidentally  or  other- 
wise, might  be  examined  into.  Buchanan  vs.  Rucker,  d  East,  192; 
ButtricJc  vs.  Allen,  8  Mass.  Rep.  273;  Pawling  vs.  Wilson  cfe?  Smith,  13 
Johns.  Rep.  192;  Phelps  vs.  Holker^  1  Dall.  Rep.  201;  Kilhurn  \s. 
^Voodicorth^  5  Johns.  Rep.  37;  Robinson  vs.  Ward^s  Ex^rs^  S  Johns. 
Kep.  86;  Fenton  vs.  Garrivk,  Ihid^ldl;  Bissell  vs.  Briggs,  9  Mans. 
11  0  H.  &  J. 
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Eep.  464;  Bordm  vs.  Fitch^  15  rJohns,  Bep.  141;  1  Fhill.  Evid.2.M, 
(note.)  That  the  proceeding  nuder  attachment  wa«  borrowed  from  the 
custom  of  London,  and  being  in  derogation  of  the  conimou  law,  was 
to  be  strictly  pursued.  1  Com.  Dig.  tit.  Attachment,  (I,)  604;  Datid- 
son  vs.  Beatty^^  H.  dt  MeH.  534;  West  vs.  Huffhes^l  H.  dc  J.  6; 
Shivers  vs.  Wilson,  5  H.  d:  J.  130.    That  the  proceeding  under  the 

*  attachment  being  given  by  the  Act  of  1715,. ch.  40,  is  con- 
loo  fliied  by  the  2d  section  of  that  Act  to  inhabitants  or  residents 
in  the  State ;  and  the  3d  section  applies  to  a  diflFerent  cla«s  of  persons, 
absent  out  of  the  Province,  where  a  short  note,  &c.  was  to  be  left. 
That  this  proceeding  was  under  the  second  section  of  the  Act,  and 
did  not  take  in  the  case  of  Brown,  who  was  not  an  inhabitant  or 
resident  of  the  State  when  the  writ  of  capiat  ad  respondendum  issued 
against  him,  at  the  suit  of  the  United  States,  out  of  the  Circuit 
Court  of  the  U.  S.  that  Court  seeking  to  carry  into  effect  that  Act, 
and  which  Court,  they  contended,  had  no  jurisdiction  thereof,  being 
limited  by  the  subject  and  character  of  the  parties.  That  the  party 
])laintiff  should  be  one  who  might  be  a  defendant,  and  here  the 
United  States  were  plaintiffs,  and  were  not  liable  to  be  sued,  so  that 
the  attachment  law  could  not  apply  to  the  United  States.  To  show 
that  the  Circuit  Coui-t  had  a  limited  jurisdiction,  they  referred  to 
Turner  vs.  The  Bank  of  l^orth  America,  4  Dall.  Bep.  8.  By  the 
Judiciary  Act,  1789,  ch.  20,  s.  11,  the  Circuit  Court  had  no  jurisdic- 
tion in  civil  cases,  unless  the  defendant  was  a  resident  of  the  district 
in  which  the  Court  was  held.  Where  the  Circuit  Court  act  upon 
the  attachment  law,  it  must  appear  that  the  party  is  absent  out  of 
the  U.  S.  or  that  Court  has  no  jurisdiction.  Hollingsitorth  vs.  Adams, 
2  Ball.  Bep.  396.  The  bill  was  endorsed  in  blank,  and  no  suit  could 
be  maintained  thereon  by  the  U'nited  States.  Binggold  vs.  Tyson,  3 
II.  d^  J.  172;  Hudson  vs.  Ooodirin,  5  H.  &  J.  115.    In  the  proceed- 

ings  there  is  an  •  omission  of  an  entire  terin  between  the 
lov  judgment  for  attachment,  and  the  issuing  the  writ.  3.  There 
was  no  return  made  by  the  marshal  to  the  clause  of  scire  fadm 
included  in  the  writ  of  attachment.  Nor  was  it  stated  whether  the 
property  attached  was  in  the  iK)ssession  of  a  garnishee,  or  any  other 
person.  Nor  was  any  garnishee  summoned.  4.  There  was  no  copy 
of  a  declaration  or  short  note  left,  as  required  by  the  Act.  5.  The 
Act  confines  the  attachment  to  goods,  chattels  and  credits,  and 
cannot  be  extended  by  construction  to  lands  and  tenements  under 
the  Statute  of  5GreorgeII;  and  if  not,  then  lands  and  tenements 
were  not  liable  to  be  attached.  6.  The  return  to  the  fieri  facias  is 
defective.  The  marshal  returned  that  he  made  of  the  lands  and 
tenements  of  Brown,  &c.  not  showing  that  they  were  the  lands  and 
tenements  mentioned  in  the^ien/acuuf.  Nor  is  it  stated  that  they 
were  sold  to  the  lessor  of  the  plaintiff,  which  must  appear  by  the 
return,  and  cannot  be  supplied  by  the  marshal's  deed,  which  gives 
no  title  without  the  aid  of  a  proper  return  to  the  ^^i/ocia^. 
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Tmwy  and  Magruder,  for  the  appellee,  contended,  1.  That  if  the 
judgment  of  the  Gircait  Court  was  res  inter  alios  acta^  and  was  not 
evidence,  there  was  no  mode  by  which  a  party,  deriving  title  under 
sach  a  judgment  and  /im /aoia«,  could  establish  it.  Bat  that  the 
judgment  might  be  offered  in  evidence,  they  referred  to  Barr  vs. 
Qratz^s  Jieirs,  4  Whsat,  Rep.  213 ;  Boring  vs.  Jjemmon,  5  H.  db  J.  223. 
•  If  the  judgment  was  onV^  prima  facie^  it  would  be  sufficient  -g^^ 
for  all  the  purposes  of  the  appellee ;  but  it  is  final  and  con-  ^^^ 
elusive.  The  Marshalsea^s  Case,  10  Coke,  76 ;  Tarleton  vs.  Tarkton,  4 
Maule  (&  Selw,  21.  Where  the  suit  is  on  the  judgment,  the  consider- 
ation may  be  gone  into,  but  where  the  judgment  comes  in  collater- 
ally, it  is  final  and  conclusive.  Kempe  vs.  Kennedy,  o  Cranch,  173; 
PraU  vs.  Law,  9  Cranch,  478,  490;  Serg.  Law  Att  114,  110, 117,  121, 
123.  The  records  and  proceedings  in  this  case  are  offered  in  evidence 
as  links  in  the  chain  of  title,  and  ^re  produced  for  the  purpose  of 
showing  how  the  title  passed  to  the  lessor  of  the  plaintiff',  in  the 
same  manner  as  the  deeds,  under  which  the  title  was  transmitted 
to  Brown,  were  produced  and  offered  in  evidence.  Barr  vs.  Oratz,  4 
Wheut.  215,  220;  GoodiiUe  vs.  Alker,  1  Bicrr.  136;  1  Phill.  JSvid.  2rA, 
ch.  3,  8.  3. 

2.  The  subject  of  the  jurisdiction  of  the  Circuit  Court  is  settled  in 
KefHpe  vs.  Kennedy,  5  Cranch,  185 ;  Turner  vs.  The  Bank  of  North 
America,  4  Dall.  8. 

3.  Under  the  Attachment  Act  of  1715,  the  attachment  is  a  mere 
process  to  compel  the  appearance  of  the  defendant,  and  belongs  to 
the  common  law,  and  is  in  aid  of,  and  not  in  derogation  of  the  com- 
mon law  jurisdiction;  if  borrowed  from  the  custom  of  London,  that 
custom  was  borrowed  from  the  common  law,  and  moulded  so  as  to 
conform  to  the  wants  of  the  city.  Coombes  vs.  Clements,  in  this 
Court  at  June  Term,  1819 ;  3  Blk.  Com.  272  to  282 ;  1  Tidd^s  Ft.  105, 
108, 135  to  137;  1  Saund.  67,  (note.)  The  Circuit  Court  is  a  Court  of 
general  jurisdiction,  and  being  so,  the  attachment  was  a  prmtess 
which  the  Court  had  a  right  to  use ;  and  having  used  it,  whether 
right  or  wrong,  it  is  not  tor  this  Court  to  investigate  the  subjjBct ; 
that  is  a  question  only  for  the  Supreme  Court,  on  an  appeal.  ^  ^ 
^  Robinson  vs.  Campbell,  3  Wheatan,  212.  Under  the  Act  of  1715,  *** 
upon  two  non  ests,  the  plaintiff'  may  proceed  against  all  description 
of  iiersoDS,  and  it  was  so  decided  by  the  General  Court  in  Willis  vs. 


(a)  The  case  here  referred  to  of  Willis  vs.  Pearce^  Garnishee  of  Oarrigues^ 
in  the  General  Ck>uTt  at  April  Term,  1789,  was  on  an  appeal  from  Kent 
County  Ck>art.  It  was  an  attachment  on  judgment  under  the  Act  of  1715, 
ch.  40,  where  two  non  ests  had  been  returned  on  writs  of  capias  ad  respon- 
dendum. It  was  alleged,  and  so  stated  in  the  record,  that  the  party  against 
whose  effects  the  attachment  issued,  had  never  been  a  resident  of  this  State. 
The  County  Court  quashed  the  attachment  upon  this  ground,  and  the  plain- 
tiff appealed  to  the  General  Court.  The  cause  was  argued  by  Lethrbury 
for  the  appellant,  and  by  T,  Wright^  for  the  appellee.    Martin^  (Attorney- 
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Pearce,  Gam,  of  Oarrigues^  (a)     If  the  Act  admitted  of  a  diflferent 
construction,  how  can  the  fact  be  come  at  that  Brown  was  not  a  resi- 
dent of  the  State  Y    The  record  does  not  show  that  he  was  not  a 
resident.    The  writ  and  declaration  states  him  to  be 'Mate  of  the 
Maryland  District,  merchant,^'  which  means,  that  he  is  in  the  dis- 
trict according  to  our  practice  against  all  residents  of  the  State» 
There  is  nothing  in  the  Act  which  sanctions  the  principle,  that  a 
party  who  could  not  be  a  defendant  did  not  come  within  the  provi- 
sions of  the  Act.    The  practice  is  to  lay  the  attachment  on  the  prop- 
erty, although  no  person  is  in  possession ;  but  where  any  person  is  in 
possession,  then  to  take  notice  of  the  scire  fiwias.     Campbell  vs.  Mor- 
ris, 3  H.  dt  McE.  535 ;  Davidson^  vs.  Beatty,  Ibidy  594.    If  a  deed  was 
not  necessary,  a  return  by  the  marshal  was  unnecessary,  as  it  need 
not  be  made.    This  is  the  law  of  England.    2  l?ac.  Ab.  tit  Execution^ 
710,  741.    The  deed,  without  anything  else,  is  evidence  of  title,  there 
must  be  some  writing  on  the  subject.    7  JBoo.  Ab.  Appendix^  tit.  Evi- 
dence^ 458;  Jeanesvs.  WiUcinSj  1  Ves.  195;  2  Tidd^s  Fr.  918,  928 ;  Pal 
mer^s  Case,  4  CoJce^  74;  Palmer  vs.  Humphrey^  Cro.  Eliz.  584;  Taylor 
vs.  Cole,  3  T.  E.  295,  297 ;  Jackson  vs.  BarUeUj  8  Johns.  Rep.  361 : 
Jackson  vs.  Bush,  10  Johns.  Rep.  223 ;  Jackson  vs.  Roseveltj  13  Johns. 
Rep.  97 ;  Jackson  vs.  Dickenson,  15  Johns.  Rep.  309 ;  Jackson  vs.  Stem- 
berghy  1  Johns.  Ca.  153;  Jeanes  vs.  WiUnns,  1  Ves.  195;  2  Bac.  Ab.  tit. 
Execution,   740;  Drurie^s  Case,  8   Coke,  143.    The  omission   of  the 
sheriff  to  make  a  proper  return  ought  not  to  prejudice  the  pur- 
chaser. 

Harper,  in  reply,  cited,  Davidson  vs.  Beatty,  3  H.  dt  McH.  534; 
Owings  vs.  Norwood,  2  H.  db  J.96;  2  Esp.  Dig.  12 ;  PuUen  vs.  Sir- 
beck,  1  Ld.  Raym.  718;  and  2  SdUc.  563,  &  C ;  Morgan  vs.  Davis,  2 
H.  tC-  McH.  9;  MiUs  vs.  Diiryee,  7  Cranch,  483;  Hampton  vs.  M^Con- 
nell,  3  Wheaton,  234. 

Buchanan,  G.  J.  delivered  the  opinion  of  the  Court.    This  is  an 
af)peal  from  the  judgment  of  Baltimore  County  Court,  in  an  action 
of  ejectment,  brought  by  William  Patterson's  lessee,  the  appellee., 
against  John  Barney,  the  appellant. 

General,)  though  not  concerned  as  counsel,  expressed  his  opinion — that  he 
himself,  when  he  first  came  into  the  practice,  shortly  after  the  Revolution, 
had  put  the  same  construction  on  the  Act  of  Assembly  of  1715.  which  had 
been  given  by  the  County  Court;  but,  upon  inquiry,  he  had  found  that  the 
practice  had  been  so  long  and  uniformly  to  the  contrary,  under  the  Act  of 
1715.  that  he  thought  it  was  not  now  to  be  shaken. 

Harrison,  C.  J.  The  judgment  of  the  Court  below  munt  be  reversed.  It 
has  always  been  the  practice,  that  the  attachment  under  the  Act  of  1715. 
would  lie  against  the  effects  of  foreigners,  notwithstanding  they  had  never 
been  residents.  I  remember  a  case  many  years  ago.  of  an  attachment 
against  the  effects  of  a  resident  in  Virginia,  and  the  practice  has  been  uni- 
formly so.  Judgment  returned. 


.     BAENEY  V8.  PATTERSON.— t)  H.  &  J.  165 

The  appellee  claims  title  under  a  sale  made  to  the  lessor  of  the 
plaintiff  by  Paul  Bentalou,  marshal  of  the  United  States,  in  virtue 
of  a  writ  of  Jieri  fcmoB^  sued  out  of  •  the  Circuit  Court  of  ^  ^ 
the  United  States,  for  the  District  of  Maryland,  upon  a  judg-  ^^  • 
ment  of  a  condemnation  by  that  Court,  of  the  premises  in  question, 
on  proceedings  in  attachment,  in  a  suit  instituted  by  the  United 
States  against  Aquila  Brown,  to  whom  the  premises  so  condemned 
and  sold  belonged.  All  discussion  of  the  first  bill  of  exceptions  was 
waived  by  the  counsel  on  both  sides;  but  the  question  involved, 
having  been  heretofore  differently  decided  in  this  Court,  we  do  not 
concur  in  opinion  with  the  Court  below  on  that  exception. 

The  question  raised  on  the  second  bill  of  exceptions  taken  at  the 
trial  is,  whether  the  lessor  of  the  plaintiff  acquired  the  legal  title 
under  and  in  virtue  of  that  judgment  and  sale?  On  the  part  of  the 
appellant  it  has  been  strongly  urged,  that  he  did  not;  first,  on  the 
ground  that  the  proceedings  under  the  attachment  were  coram  non 
judice,  and  wholly  null  and  void;  and  second,  that  the  judgment  of 
the  Circuit  Court  is  a  foreign  judgment,  and  not  conclusive,  but 
examinable. 

By  the  eleventh  section  of  the  Act  of  Congress  of  1789,  ch.  20,  it 
is  provided,  '^that  the  Circuit  Court  of  the  United  States  shall  have 
original  cognizance,  concurrent  with  the  Courts  of  the  several  States, 
of  all  suits  of  a  civil  nature,  at  common  law,  or  in  equity,  where  the 
matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value  of 
five  hundred  dollars,  and  the  United  States  are  plaintiffs  or  peti- 
tioners, or  an  alien  is  a  party,  or  the  suit  is  between  a  citizen  of  the 
State  where  the  suit  is  brought,  and  a  citizen  of  another  State.^^ 
And  by  the  thirty-fourth  section  of  the  same  law  it  is  enacted,  '^  that 
the  laws  of  the  several  States,  except  where  the  Constitution,  trea- 
ties, or  statutes  of  the  United  States,  shall  otherwise  require  or  pro- 
vide, shall  be  regarded  as  rules  of  decision  in  trials  at  common  law 
in  the  Courts  of  the  United  States,  in  cases  where  they  apply.'' 

The  amount  for  which  the  suit  was  brought  by  the  United  States 
against  Brown,  far  exceeded  five  hundred  dollars,  the  Circuit  Court 
therefore  had  full,  complete  and  unlimited  jurisdiction  of  the  sub- 
ject-matter in  dispute,  under  the  eleventh  section ;  and  the  laws  of 
this  State,  applicable  to  the  subject,  being  by  the  thirty-fourth  sec- 
tion made  rules  of  decision  for  the  Circuit  Court,  that  tribunal  was 
clothed  with  all  the  power  and  authority  to  award  an  •  attach-  ^ 
ment  possessed  by  the  Courts  of  this  State,  under  the  Act  of  ^^® 
1715,  ch.  40.  The  second  section  of  this  Act,  upon  which  the  pro- 
ceedings in  attachment  in  the  Circuit  Court  were  founded,  is  in  these 
words :  "  from  henceforth  no  attachment  shall  issue  out  of  any  Court 
of  this  Province,  before  a  writ  or  summons  be  first  made  out,  upon 
which  writ,  if  the  party  defendant  be  an  inhabitant,  or  resident 
within  this  Province,  and  the  sheriff'  shall  return  a  iwn  eM  inventus^ 
one  other  writ  or  summons  shall  thereupon,  in  like  manner  aforesaid, 


100  BARNEY  V8.  PATTERSON.— 6  H.  &  J. 

issue  forth  against  the  said  del'eDdant;  and  if  the  sheriff  shall,  upon 
the  second  writ  or  snmmouB,  return  a  non  est  inventus  likewise,  an 
attiichment  shall  and  mav,  in  manner  and  form  hereafter  set  dowu, 
be  awarded."  The  third  section  authorizes  an  attachment,  "such 
proof  b^ing  made  by  the  plaintiff  of  his  action  as  the  Court  shall 
tliink  fit,"  to  be  awarded  against  the  "goods,  chattels  and  credits," 
of  the  defendant,  with  a  clause  commanding  the  sheriff',  at  the  time 
of  executing  the  attachment,  to  make  known  to  the  person  or  i)er- 
sons  in  whose  hands  or  possession  the  goods,  &c.  attached  are,  to 
appear  before  the  Court  on  the  return  of  the  attachment,  to  show 
cause  why  such  goods,  &c.  should  not  be  condemned,  &c.  and  directs 
that,  if  on  the  return  day  neither  the  defendant  nor  the  garnishee 
shall  appear  to  show  cause  to  the  contrary,  the  goods,  &c.  shall  be 
condemned,  and  execution  thereof  awarded  as  in  other  judgments, 
the  plaintiff  giving  security  for  the  use  of  the  defendant,  (which 
was  done  by  the  United  States,)  to  make  restitution  of  the  goods, 
&c.  so  condemned,  or  the  value  thereof,  if  the  defendant  shall  at 
any  time  within  a  year  and  a  day,  in  person,  or  by  attorney,  appear 
to  the  original  action,  and  prove  payment  of  the  debt  or  demand,  or 
otherwise  in  Court  discount  or  bar  the  plaintiff  of  the  same,  or  any 
part  thereof."  In  support  of  the  first  position  it  ha«  been  contended, 
that  in  the  case  of  a  foreigner  no  attachment  can  be  awarded  on 
the  return  of  non  est  inventus  upon  a  second  capias,  but  that  it  will 
only  lie  where  the  defendant  is  an  inhabitant  or  resident  of  the 
State,  which,  to  give  jurisdiction  to  the  Court,  must  appear  upon 
the  face  of  the  proceedings  in  the  cause ;  and  that  the  proof  in  the 
record  shows  that  Brown  was  not  an  inhabitant  of  thi^  Statue  at  the 
time  of  suing  out  the  writ  of  attachment,  but  was  residing  in  Europe. 
To  which  it  may  be  answered,  that  the  proof  of  Brown's  residence 
-  in  •  Europe  was  taken  at  the  trial  of  this  cause  in  the  Court 

IW  below,  and  not  in  the  suit  in  which  the  attachment  was 
awarded  by  the  Circuit  Court,  with  which  it  has  no  connexion.  Bat 
that  in  both  the  writs  of  capias  ad  respondendum,  the  declaration, 
and  the  writ  of  attachment,  he  is  styled  Aquila  Brown,  late  of  the 
Maryland  District.  The  bill  of  exchange,  on  which  the  suit  was 
founded,  is  dat^d  at  Baltimore,  and  the  declaration  charges  that 
Brown  was  residing  in  the  Maryland  District,  and  there  carrying  on 
the  business  of  a  merchant,  at  the  time  the  bill  was  made.  So  that 
whatever  may  have  been  the  fact  in  relation  to  his  residence,  it  does, 
technically  at  least,  appear  upon  the  face  of  the  proceedings  that 
he  was  a  resident  of  the  State,  and  there  is  nothing  in  the  case 
from  which  the  contrary  appears,  or  can  be  inferred ;  and  if  his 
being  a  resident  was  necessary  to  the  jurisdiction  of  the  Court,  is 
not  the  style  and  character  given  him  in  the  proceedings  prima 
/<fi^e€  sniiicient  to  confer  and  sustain  that  jurisdiction!  And  what 
is  there  in  the  Act  of  Assembly  requiring  of  a  plaintiff  to  make 
proof  of  the  residence  of  the  defendant  by  affidavit,  or  otherwise. 
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or  to  do  any  thing  more  than  was  done  in  the  case  of  the  L'nited 
iSto^es  against  Brown  to  give  jurisdiction  to  the  Court!  No  mode 
of  proof  is  pointed  out,  nor  any  description  of  proof  expressly 
required;  all  that  is  said  is,  that  no  attachment  shall  issue,  where 
the  defendant  is  a  resident  of  the  State,  before  a  second  now  est 
inrentm  has  been  returned. 

But  is  it  true  that  an  attachment  can  only  be  awarded  under  the 
second  section  against  the  goods,  &c.  of  a  resident  defendant?  The 
Act  is  indeed  silent  as  to  foreigners  eo  nomine^  but  is  it  not  prohibi- 
tory only  as  respects  residents  If  The  language  used  is,  not  that  no 
attachment  shallissue  unless  the  party  defendant  be  a  resident  of 
the  State,  or  if  he  be  a  foreigner  or  non-resident,  but  the  words  are, 
"that  from  henceforth  no  attachment  shall  issue  out  of  any  Court  of 
this  Province  before  a  writ  or  summons  be  first  made  out,  upon 
which  writ,  if  the  party  defendant  be  an  inhabitant  or  resident 
within  this  Province,"  &c.  Then  provision  is  made  for  the  return  of 
a  first  and  second  non  est  inventus,  before  an  attachment  shall  be 
awarded.  But  it  is  not  provided  that  an  attachment  shall  not  be 
awarded  if  he  be  not  an  inhabitant  or  resident ;  and  in  the  absence 
of  any  such  provision,  the  construction  found  to  have  been  ^^^ 
•  given  to  that  section  of  the  Act  by  the  different  Courts  of  '^^^ 
the  State  is,  that  on  the  return  of  two  non  ests,  an  attachment  will 
lie  against  the  property  of  the  defendant,  whether  he  be  in  fact  a 
resident  or  not,  and  the  practice  ha«  been  so  long  settled  as  to  com- 
mand respect  whatever  would  be  the  construction,  if  it  was  now 
vexata  questio.  It  is  also  objected,  2d,  that  there  was  not  sufficient 
proof  made  of  the  cause  of  action  to  warrant  the  issuing  of  an  attach- 
ment. 3d.  That  the  attachment  awarded  is  against  the  lands,  tene- 
ments, goods,  chattels  and  credits,  of  Brown,  whereas  the  Act  of 
Assembly  only  authorizes  an  attachment  against  the  goods,  chattels 
and  credits.  4th.  That  a  term  was  suffered  to  intervene  between 
the  time  of  issuing  the  attachment,  and  the  term  at  which  it  was 
awarded.  And  5th.  That  it  does  not  appear  that  there  was  any  ser- 
vice by  the  marshal  of  the  scire  facias  contained  in  the  writ  of  attach- 
ment, no  notice  being  taken  of  any  such  service  in  his  return  of  the 
attachment.  The  second  and  third  objections  have  nothing  in  them ; 
with  respect  to  the  former,  the  Act  of  iVssembly  prescribes  no  par- 
ticular proof,  but  leaves  it  entirely  in  the  breast  of  the  Court. 

The  bill  of  exchange  on  which  the  suit  wa«  brought,  was  exhibited 
to  the  Court,  and  appears  in  the  proceedings,  and  in  the  judgment 
for  the  writ  of  attachment  it  is  recited,  that  the  United  States  made 
proof  to  the  Court  of  their  damages  to  the  sum  of  $58,201.71;  and 
with  regard  to  the  latter,  it  is  sufficient  to  say,  that  lands  were  not 
liable  to  execution  for  debt  at  the  time  of  the  passage  of  the  Act, 
and  not  being  in  terms  embraced  by  it,  were  not  subject  to  attach- 
ment. But  under  the  construction  given  to  the  Statute  5  Geo.  11, 
eh.  7,  lands  became  liable  to  be  taken  and  sold  hy  fieri  facias  in  the 
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same  manner  as  goods  and  chattels,  and  have  ever  since  been  imi- 
formly  held  to  be  subject  to  attachment  by  all  the  tribunals  of  the 
State. 

The  attachment  in  qaestion,  therefore,  was  properly  awarded 
under  the  circumstances  of  the  ca^e,  jurisdiction  being  given  to  the 
Court  on  the  face  of  the  proceedings.  If  it  were  otherwise,  property 
acquired  in  this  State  by  foreigners  residing  without  the  United 
States,  would  be  completely  protect<»il  against  their  creditors,  there 
being  no  other  mode  of  reaching  it,  and  when  they  are  placed  in  no 
worse  situation  than  citizens,  and  their  property  is  subjected  only 
^  to  the  same  process,  it  is  no  cause  of  complaint  *  that  thev 
^"'^  are  styled  and  treated  as  citizens  in  the  forms  of  proceedings. 

As  to  the  fourth  and  fifth  objections,  the  attachment  should  regu- 
larly have  been  issued  as  of  the  term  at  which  it  was  awarded,  and 
it  was  the  duty  of  the  marshal  to  have  served  the  scire  fcLciax 
in  the  attachment  on  the  person  or  persons  who  were  found  in  pos- 
session of  the  property  attached,  and  to  have  certified  such  service, 
or  if  the  property  was  unoccupied,  to  have  made  a  corresponding  re- 
turn. But  though  the  intervening  ol'  a  term  before  the  issuing  of  the 
attachment,  and  the  negligence  of  the  marshal,  were  irregularities 
in  the  proceedings,  the  judgment  of  condemnation  is  not  therefore 
void,  (whatever  disposition  might  be  made  of  it  by  an  appellate 
Court,)  the  Circuit  Court  being  a  Court  of  record  of  competent  juris- 
diction, from  whose  decisions  an  appeal  or  writ  of  error  lies  to  the 
Supreme  Court  of  the  United  States,  and  is  not  an  inferior  Court  ac- 
cording to  the  technical  sense  of  the  term  as  used  in  England.  It  is 
not  like  the  case  of  special  and  extraordinary  powers  given  by  statute 
to  a  Court  in  relation  to  a  subject-matter  of  which  such  Court  has  no 
jurisdiction  independent  of  the  statute,  but  derives  its  authority  to 
act  upon  fact's  arising  in  pais  entirely  from  the  statute  giving  the 
power,  and  prescribing  the  mode  of  proceeding.  The  Act  upon 
which  the  proceedings  of  the  Circuit  Court,  were  founded,  professes 
to  give  no  new  jurisdiction,  but  only  to  regulate  and  limit  the  powers 
of  Courts  already  possessed  of  full  and  complete  jurisdiction  of  the 
whole  subject-matter.  The  preamble  is  in  these  words :  "  Whereas 
it  is  highly  expedient  to  settle  the  manner  of  proceedings  on  attach- 
ments, and  limiting  the  extent  of  them,  and  to  provide  what  shall 
be  levied  on  such  attachments  and  executions.'^  It  belongs  to  the 
sovereign  authority  of  a  State  to  prescribe  the  manner  of  proceed- 
ing in  its  Courts  of  justice,  and  to  make  such  provisions  for  the  re- 
covery of  debts  as  the  Legislature  may  deem  most  expedient.  The 
proceeding  by  attachment  under  that  law  is  only  process  to  compel 
the  appearance  of  a  defendant  to  a  suit  before  brought  and  depend- 
ing in  a  Court  of  competent  jurisdiction,  whose  person  cannot  be 
reached  by  the  process  of  the  Court,  of  which  it  comes  in  aid,  and 
without  which  the  plaintiff  would  be  without  remedy ;  and  it  is  not 
a  proceeding  in  derogation  of  the  principles  of  the  common  law,  but 
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rather  in  mitigation  *  of  the  severity  of  the  common  law  in  g^g^g^ 
favor  of  defendants.    By  the  common  Uw,  where  a  defendant  '•^** 
was  sammoned,  and  would  not  appear,  his  goods  were  liable  to  be 
proceeded  against  by  attachment  and  distress  infinite,  and  the  goods 
seized  were  forfeited  to  the  king;  and  where  the  defendant  was 
abroad  or  kept  out  of  the  way  so  that  he  could  not  be  arrested,  the 
plaintiff  might  proceed  against  him  to  outlawry,  which  was  also  at- 
tended with  a  forfeiture  to  the  king  of  all  his   goods  and  chattels. 
The  proceeding  to  outlawry,  or  by  distringas,  was  to  compel  the  ap- 
pearance of  the  defendant ;  and  so  with  the  attachment  here,  it  is 
only  a  proceeding  against  the  defendant's  goods,  to  compel  his  ap- 
pearance, with  this  difference  in  favor  of  the  defendant,  that  a  year 
and  a  day  is  given  him  to  come  in  and  appear  to  the  original  action, 
and  if  he  can  defeat  it,  to  have  a  return  of  his  property  without  any 
forfeiture  to  the  State.    And  it  would  seem,  from  the  language  of 
the  preamble,  that  the  Act  was  passed  with  a  view  to  a  mitigation 
of  the  rigor  of  the  common  law ;  and  an  outlawry,  though  illegal  be- 
cause the  party  was  beyond  sea,  cannot  be  set  aside  by  a  third  per- 
son in  a  collateral  action,  but  is  voidable  alone  by  the  party  himself, 
and  that  only  sub  modo  by  his  api^earing  and  putting  in  bail.    6  Com, 
Dig.  (C  2,)  488;  Simands  vs.  Parmiter,  1  Wm.  Blk,  Rep.  20.     And  in 
the  case  of  The  Marshalsea,  Coke,  77,  it  is  laid  down,  "  that  if  the 
Court  of  Common  Pleas  hold  plea  in  debt,  trespass,  &c.  without  an 
original,  it  is  not  void,  for  they  are  judges  of  those  pleas,  and  it  can- 
not be  said  that  the  proceeding  is  coram  non  judice,^  and  surely  in 
such  case  the  irregularity  is  as  great  as  any  appearing  in  the  proceed- 
ing before  the  Circuit  Court.    And  in  the  same  book,  76,  it  is  said, 
^'  That  if  the  Court  of  Common  Pleas,  in  a  plea  of  debt,  awards  a 
capias  against  a  Duke,  Earl,  &c.  which  by  law  doth  not  lie  against 
them,  and  that  appears  in  the  writ  itself;  and  if  the  sheriff  arrests 
them  by  force  of  the  capias,  although  the  writ  be  against  law,  not- 
withstanding, inasmuch  as  the  Court  has  jurisdiction  of  the  cause, 
the  sheriff  is  excused ; "  which  could  not  be  if  the  proceeding  was 
void. 

With  regard  to  the  second  point  raised,  "  that  the  judgment  of  the 
Circuit  Court  is  a  foreign  judgment  and  not  conclusive  but  examina- 
ble," the  long  and  well  established  rule  in  England  is,  that  foreign 
judgments  are  not  conclusive,  but  are  always  examinable,  where  the 
parties  •  claiming  the  benefit  of  them  apply  to  the  Courts  of  ^^^oq 
that  country  to  enforce  them;  as,  if  an  action  of  debt  or  as-  *•"•* 
sumpsit  be  brought  upon  such  a  judgment,  it  is  only  prima  facie  evi- 
dence of  the  debt,  and  may  be  impeached  by  the  other  party ;  but 
that  the  judgments  of  foreign  Courts  of  competent  jurisdiction, 
when  coming  incidentally  in  question,  have  the  same  force  and  effect 
with  domestic  judgments.  That  principle  was  recognized  and  adopted 
in  Pennsylvania  in  Repelje  vs.  Emery,  2  Ball.  231,  and  in  the  Supreme 
Court  of  the  United  States,  in   Croudson  and  others  vs.  Leonard,  4 
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Crajich,  434;  and  the  same  principle  applying  with  equal  force  iu 
this  State,  the  same  rule  will  be  adopted  here.  Treating  then  the 
judgment  of  the  Circuit  Court  as  the  judgment  of  a  foreign  tribunal 
of  competent  jurisdiction,  it  stands  upon  the  same  footing  that  a 
domestic  judgment  offered  at  the  trial  for  the  same  purpose  would 
have  done,  and  was  not  liable  to  be  impeached  in  the  Baltimore 
County  Court  for  any  mere  irregularity,  though  such  irregularity 
should  be  a  sufficient  ground  for  reversal  in  an  appellate  Court,  un- 
less the  Baltimore  County-  Court  could  have  erected  itself  into  a 
Court  of  errors  to  revise  and  correct  the  proceedings  of  the  Circuit 
Court,  nor  can  it  be  here.  But  under  the  peculiar  structure  of  our 
political  system,  it  should  not  be  treated  as  a  foreign  judgment. 
The  Constitution  and  Laws  of  the  Tnited  States  are  the  supreme  law 
of  this  State ;  the  laws  of  this  State  furnish  rules  of  decision  for  the 
Circuit  Court,  and  causes  commenced  in  the  State  Courts  may  be 
removed  for  trial  into  the  Circuit  Court.  The  citizens  of  the  State 
are  returned  and  serve  as  jurors  in  that  Court,  and  are  amenable  to 
its  process ;  and  their  property,  real  and  personal,  is  liable  to  seizure 
and  sale  by  the  marshal  of  the  district,  under  executions  issued  upon 
the  judgments  of  that  Court,  with  other  attributes  of  a  domestic 
Court,  belonging  to  that  tribunal,  which  place  it  on  a  ground  very 
different  from  that  of  a  foreign  Court. 

This  judgment  is  also  objected  to  on  the  ground,  that  it  is  res  inter 
alios  acta,  the  appellant  not  being  a  party  to  the  proceedings.  But 
the  doctrine  thglt  judgments  and  decrees  are  only  evidence  in  suits 
between  parties  and  privies,  though  generally  true,  is  not  applicable 
to  this  case ;  the  judgment  of  the  Circuit  Court  being  introduced, 
not  as  binding  per  se.  upon  the  rights  of  the  appellant,  but  only 
-  *  as  a  document  connected  with  the  chain  of  the  appellee's 
'•^^  title,  and  is  no  more  obnoxious  to  objection,  than  a  deed  from . 
Brown,  or  any  other  title  papers,  equally  res  inter  alios  actn^  would 
be.  Without  showing  that  judgment,  under  the  authority  of  which 
the  sale  by  the  marshal  was  made  to  the  lessor  of  the  plaintiff,  the 
validity  of  that  sale  would  not  be  established;  and  to  reject  it,  would 
be  in  effect  to  decide  that  a  title  derived  under  a  sale  by  a  marshal 
or  sheriff  is  of  no  validity  in  a  suit  by  or  against  a  stranger,  and  to 
render  the  law  in  relation  to  sales  of  land,  by  fieri  facias,  worse  than 
a  mockery. 

It  has  further  been  contended  in  argument,  that  the  lessor  of  the 
plaintiff  acquired  no  title  by  his  purchase  from  the  marshal,  on  the 
ground — 1st.  That  'a  fieri  facias  issued  upon  an  erroneous  judgment 
confers  no  authority  upon  the  officer  to  sell;  and  2d.  That  the  mar- 
shal's return  on  the  fieri  facias  i»  imperfect  and  void.  The  answer 
to  the  first  of  these  positions  is,  that  if  it  should  be  admitted  that 
there  are  irregularities  in  the  proceedings  under  the  attachment, 
which  would  on  appeal  to  the  proper  tribunal  be  sufficient  cause  for 
a  reversal  of  the  judgment,  yet  that  judgment  is  not  only  not  void* 
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but  has  not  been  reversed,  and  is  still  in  full  force,  and  cannot  be 
iiui)eached  by  a  stranger,  in  another  Court,  in  this  collateral  way. 
If  it  was  not  merely  voidable,  but  absolutely  void  aJ)  initio,  a  differ- 
ent question  would  be  presented.  But  being  a  subsisting  judgment 
by  a  Court  of  competent  jurisdiction,  and  not  a  mere  nullity,  the 
fieri  facias  clothed  the  marshal  with  authority  to  sell,  and  if  the 
judgment  had  afterwards  been  in  fact  reversed,  the  title  of  the  pur- 
chaser would  not  thereby  have  been  defeated.  The  law  will  not  per- 
mit even  the  party  himself,  who  has  suffered  his  land  to  be  sold 
under  an  erroneous  judgment,  to  disturb  the  title  of  a  bona  fide  pur- 
chaser, by  afterwards  procuring  the  judgment  to  be  reversed.  If  it 
was  otherwise,  there  would  be  no  security  to  purchasers,  and  writs 
of  execution  would  be  of  little  effect,  as  few  would  incur  the  risk 
attending  such  purchases. 

The  objection  to  the  return  of  the  fieri  faciaSj  stands  on  no  better 
ground.  It  is  true  that  the  return  does  not  set  out  the  name  of  the 
purchaser,  and  that  no  description  is  given  of  the  property  sold,  for 
which  reason  it  might  perhaps  have  been  set  aside  on  motion.  But 
it  is  not  the  return  of  the  officer  that  gives  title  to  a  purchaser,  but 
the  •  previous  sale;  which  was  decided  by  this  Court  in  the  ^^^ 
case  of  Boreing^s  Lessee  vs.  Lemmonj  5  H.  dt  J.  223.  And  -•^^ 
it  would  be  of  dangerous  consequence  to  bona  fide  purchasers, 
if  after  having  paid  their  money  for  property  sold  under  competent 
and  legal  authority,  they  should  be  at  the  mercy  of  officers  wha 
might  make  imperfect  returns  of  executions,  or  if  they  pleased  make 
DO  returns  at  all.  But  a  sheriff's  sale  of  land  being  within  the 
Statute  of  Frauds,  some  memorandum  in  writing  is  necessary  to  be 
made.  It  is  therefore  always  right  and  proper,  for  the  security 
and  protection  of  purchasers,  that  in  addition  to  a  deed  for  the  land 
sold,  there  should  be  a  special  return  of  the  execution,  particularly- 
describing  the  i>remises,  and  setting  out  the  name  of  the  purchaser, 
either  of  which,  though  not  o|)erating  to  pass  the  title,  would  be  safe 
and  competent  evidence  of  the  sale. 

In  this  case  the  sale  by  the  marshal  was  of  the  specific  property 
condemned  according  to  the  Act  of  Assembly,  for  which  he  passed 
his  deed  to  the  lessor  of  the  plaintiff,  containing  a  sufficient  descrip- 
tion of  the  premises  sold.  Judgment  affirmed. 


Bf:all's  Lessee  vs.  Holmes. 

A.  by  his  will  having  the  following  introductory  clause,  ^'  As  touching  my 
worldly  estate,  wherewith  it  has  pleased  Grod  to  bless  me  in  this  life,  I 
give,  devise  and  dispose  of,  in  the  following  form  and  manner,  viz.'' 
devised  and  bequeathed  as  follow:  '* /mpriwiw,  I  give  and  bequeath  to 
my  eldest  son  B.  all  that  tract  of  land  called,''  &c.  '*  Item,  I  give  and 
bequeath  to  my  son  C.  all  that  tract  of  land  called,"  &c.     ""Item.    I 
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give  and  bequeath  to  my  son  D.  that  part  of  a  tract  of  land  called/*  &c. 
"'Item.  I  give  and  bequeath  to  my  sons  E.  and  F.  all  that  tract  of  land 
called  Lay  Hill,  to  be  equally  divided  betwixt  them. ' '  ""Item,  I  give  and 
bequeath  to  my  son  G.  part  of  a  tract  of  land  called,''  &c.  *'''  Item.  I 
give  and  bequeath  to  my  daughter  H.  part  of  a  tract  of  land  called/' 
&c.  He  gives  her  also  80£  sterling,  and  bequeaths  10£  sterling  a  year 
to  a  minister.  ^*  Item.  I  give  and  bequeath  to  my  loving  wife  I.  three 
negroes,  viz.''  &c.  ''and  my  now  dwelling  plantation,  during  her 
natural  life.  Item.  I  give  and  bequeath  all  the  rest  of  my  personal 
estate,  viz.  goods,  chattels  and  negroes,  to  be  equally  divided  amongst 
my  children." — Held^  that  E.  and  F.  took  a  life  estate  only  in  the  tract 
of  land  called  Liay  Hill,  (a) 

Appeal,  from  Montgomery  County  Court.  Ejectment  for  a 
tract  of  land  in  Montgomerj^  County,  called  Lay  Hill.  The  defend- 
ant, (the  appellee,)  pleaded  the  general  issue.  The  opinion  of  the 
Court  below  was  given  on  a  case  stated,  which  presented  but  one 
question,  that  is,  what  was  the  true  construction  of  a  devise  in  the 
will  of  James  Beall,  executed  in  the  year  1723,  under  which  the 
lessor  of  the  plaintiii'  claimed  ?  The  County  Court,  [Eidgelt  and 
KiLCrOUB,  A.  J.]  decided,  that  the  devisees  took  an  estate  for  life 
only,  and  gave  judgment  for  the  defendant,  and  the  plaintiff  ap- 
pesded  to  this  Court.  The  devise  is  sufficiently  recited  in  the  opinion 
delivered  by  this  Court. 

The  cause  was  arguetl  at  the  last  June  Term  before  Buchanan, 
Eable,  Martin,  Dorsby,  and  Stephen,  JJ. 
Jones  and  Key^  for  the  appellant. 

T.  B.  Dorsey,  (Attorney-General,)  and  Magruder^  for  the  appellee. 

Curia  ad.  vult 

Buchanan,  C.  J.  at  this  term  delivered  the  opinion  of  the  Court. 
It  appears  that  on  the  21st  of  November,  1723,  James  Beall  made 

(a)  Approved  in  Preston  vs.  Evans^  50  Md.  488;  Hawman  vs.  Thom.a8^  44 
Md.  44;  CliainberlainxB.  Oivings^  80  Md.  454;  Olenn  vs.  Spry^  5  Md.  117;  Ham- 
mond vs.  Hammond^  8  6.  &  J.  441 ;  Dougherty  vs.  Monett^  5  G.  &  J.  462.  In 
the  last  named  case  the  Court  said,  that  the  will  before  it  was  the  common 
case  of  a  general  devise  of  land,  without  any  words  of  limitation,  and  could 
not  be  aided  by  the  preceding  devise  in  fee  of  another  portion  of  the  testa- 
tor's estate.  ''  It  is  not  so  strong  a  case  as  that  of  Beall  vs.  Holmes^  decided 
by  this  Court,  in  which  the  whole  doctrine  is  gone  into,  and  the  authorities 
fully  examined.  In  that  case  there  were  introductory  words  in  the  will, 
showing  the  intention  of  the  testator  to  have  been  to  dispose  of  the  whole  of 
his  estate;  but  the  devise  itself  was  a  naked,  general,  devise  of  a  tract  of 
land,  with  no  words  of  limitation,  or  other  words  added,  which  was  held 
not  to  be  aided  by  the  introductory  clause.  ^'  But  by  Rev.  Code,  Art.  49. 
sec.  8,  the  devisee,  under  a  devise  where  no  words  of  peri>etuity  or  limita- 
tion are  used,  shall  take  the  entire  and  absolute  estate  of  the  testator  in  the 
land  so  devised,  unless  a  contrary  intention  shall  appear.  See  Winchester 
vs.  TUghnmn^  1  H.  &  McH.  258, 7iote^  as  to  the  enlargement  of  estates  by 
implication. 
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his  will,  in  which,  immediately  after  an  iutrodactory  clause  in  these 
words,  "  as  touching  my  worldly  estate  wherewith  it  has  pleased 
God  to  bless  me  in  this  life,  I  give,  devise  and  dispose  of,  in  the  fol> 
lowing  form  and  manner,  viz."  he  proceeds,  "  Imprimis,  I  give  and 
bequeath  to  my  eldest  son  John  Beall,  all  that  tract  of  land  called 
Bover's  Content,  and  another  tract  of  land  called  Fifie,  and  all  that 
part  of  a  tract  bf  land  called  Good  Luck,  which  lies  on  the  eai^t  side 
of  the  Cabin  Branch ;  and  anotlier  tract  of  land  called  Dmmaldree. 
Item.  I  give  and  bequeath  to  my  son  Kathan  Beall,  all  that  tract 
of  land  called  Easy  Purchase,  and  a  tract  of  land  thereunto  adjoin- 
ing, called  Addition  to  Easy  Purchase.  Item.  I  give  •  and  ^o^y 
bequeath  to  my  son  James  Beall,  that  part  of  a  tract  of  land  *•"  • 
called  Good  Luck,  which  lies  on  the  west  side  of  Cabin  Branch, 
and  a  tract  of  land  called  Lonehead.  Item.  I  give  and  bequeath  to  my 
sons  Bobert  Beall  and  Joseph  Beall,  all  that  tract  of  land  called  Lay 
Hill,  to  be  equally  divided  betwixt  them.  Item.  I  give  and  bequeath 
to  my  son  Zephaniah  Beall,  part  of  a  tract  of  land  called  Allison's 
Park,  an<l  another  tract  of  land  called  Cooper.  Item.  I  give  and 
bequeath  to  my  daughter  Sarah  Beall,  part  of  a  tract  of  land  called 
Beall's  Manor.''  He  gives  her  also  £30  sterling,  and  bequeaths  £10 
sterling  a  year  to  a  minister,  and  then  goes  on — ^^  Item.  I  give  and 
bequeath  to  my  loving  wife  Sarah  Beall,  three  negroes,  viz.  Dogon, 
Hocketty  and  Peak,  and  my  now  dwelling  plantation,  during  her  natu- 
ral life,"  and  adds  a  residuary  clause  in  these  words :  '^  Item.  I  give  and 
bequeath  all  the  rest  of  my  personal  estate,  viz.  goods,  chattels  and 
negroes,  to  be  equally  divided  amongst  my  children."  That  James 
Beall,  the  testator,  died  seized  in  fee  simple  of  all  the  lands  men- 
tioned in  the  will,  and  that  John  Beall,  one  of  the  devisees,  (under 
whom  the  defendant  claims,)  was  his  heir-at-law.  And  the  question 
is,  whether  Eobert  Beall  and  Joseph  Beall  took  an  estate  for  life  or 
in  fee  in  the  tract  of  land  called  Lay  Hill  ? 

It  is  an  established  rule  of  law,  ^^  that  express  words  of  limitation, 
or  words  tantamount,  are  necessary  in  a  devise  to  pass  an  estate  of 
inheritance."  But  in  the  construction  of  a  will,  the  intention  ex- 
pressed by  the  testator,  to  be  collected  from  the  whole  instrument, 
by  comparing  and  considering  the  different  parts  together,  if  it  be 
consistent  with  the  rules  of  law,  in  relation  to  the  nature  and  opera- 
tion of  the  estate  devised,  must  prevail,  giving  effect,  if  possible,  in 
the  exposition,  to  all  the  words  of  the  will;  and  being  supposed  to 
be  made  when  the  testator  is  in  extrefni^j  and  inops  condlii,  it  is  not 
necessary  that  technical  terras,  or  any  particular  form  of  words, 
should  be  used  to  convey  his  meaning.  Upon  this  principle  it  ha.s 
long  been  settled,  that  the  word  "heirs"  need  not  be  used  in  a  will 
to  create  an  estate  in  fee,  but  that  any  other  words,  which  suflBciently 
show  the  intention  of  the  testator,  to  give  to  the  devisee  the  whole 
of  his  interest  in  the  thing  devised,  will  have  the  same  effect;  as 
a  devise  to  one  in  fee  simple,  or  for  ever,  or  to  a  man  and  his  succe^- 
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^  sors,  or  his  blood,  or  to  a  person  *  generally  to  give  and  sell, 
^^^  &e.  which  he  could  not  do  without  having  a  lee  in  the  land. 
An  '^estate  in  land,''  is  defined  to  be  '^such  interest  i\s  the 
tenant  hath  therein."  2  Blk.  Com.  103.  Hence  it  is  settled  b.v  au 
uninterrupted  series  of  adjudications  from  an  early  period  of  juri- 
dical history  down  to  the  present  day,  that  the  word  ^'estate,"  in  a 
devise,  is  equivalent  to  words  of  limitation,  and  sufficient  to  pass  the 
fee  simple,  when  not  restricted  by  other  words,  nor  appearing  to  be 
used  by  the  testator,  as  descriptive  only,  of  the  local  situation  of  the 
land  devised;  and  so  (upon  the  same  principle,)  will  any  other  words 
having  the  same  import.  But  though  the  intention  of  the  testator 
is  to  govern  in  the  construction  of  a  will,  yet  that  intention  must, 
in  the  language  of  Mr.  Justice  Wilmot,  in  Baddeley  vs.  Leppingicell, 
3  Burr.  1541,  be  collected  ^^ex  visceribns  testamefiti;^^  it  must  be 
gathered,  not  from  what  he  has  omitted  to  say,  but  from  the  words 
which  he  has  used,  and  when  so  ascertained,  and  not  otherwise, 
shall  prevail,  if  there  be  also  found  in  the  viscera  apt  words  to  efiec- 
tuate  it.  Upon  this  same  principle  of  giving  efi'ect  to  the  intention 
of  a  testator,  manifested  by  the  expressions  contained  in  his  will, 
it  is  now  well  settled,  that  a  general  devise  of  land,  charged  with  a 
gross  sum,  or  with  debts  and  legacies,  to  be  paid  at  all  events  by  the 
devisee,  and  not  out  of  the  rents  and  profits,  will  pass  the  fee,  on 
the  ground,  that  the  devise  being  intended  for  the  benefit  of  the 
<levisee,  the  testator  must  have  meant  to  give  him  such  au  estate 
as  he  could  not  lose  by;  and  therefore,  as,  if  he  should  chance  to 
die  before  he  received  from  the  land  what  he  had  paid,  he  would  be 
a  loser,  it  was  clearly  the  intention  of  the  testator  to  give  him  more 
than  an  estate  for  life,  which,  there  being  no  words  of  restriction, 
<;ould  only  be  a  fee  simple.  So  also  will  a  general  devise  of  land, 
with  a  charge  upon  the  devisee  of  the  payment  of  a  |>erpetual 
annual  sum,  or  of  an  annuity  for  the  life  of  the  annuitant.  &c. 
In  the  first  case,  because  the  charge  being  perpetual,  the  testator 
must  have  intended  the  fund  to  be  perpetual  also,  and  conse- 
quently meant  to  give  the  fee;  and  in  the  latter,  because  the 
annuity  being  of  uncertain  duration,  requires  an  estate  in  fee 
to  support  it;  and  every  devise  being  intended  for  the  benefit  of 
the  devisee,  the  t<estator  must  in  such  a  case  necessarily  mean  to 
give  him  the  inheritance.  Upon  the  same  ground  of  intention,  it  has 
*  been  held,  that  if  there  be  a  devise  of  land  to  one  generally, 
<«UII  ^jjjjj  remainder  over  ux>on  a  limited  contingency,  as  upon  his 
dying  under  the  age  of  twenty -one  years,  the  first  devisee  will  take 
an  estate  in  fee  simple,  upon  the  principle,  as  said,  that  the  devise 
over  being  limited  only  upon  the  contingency  of  his  dying  during 
his  minority,  the  necessary  implication  is,  that  he  intended  to  give 
him  an  absolute  estate  in  fee,  if  he  should  attain  his  full  age.  Bat 
an  heir-at-law  can  only  be  disinherited  by  express  words  or  necessary 
implication,  his  title  being  founded  on  the  law,  (which  is  ceitain,) 


BE  ALL  vs.  HOLMES.— 0  H.  &  J.  175 

aDcl  cannot  therefore  be  defeated  by  conjecture.  Hence  it  is,  that  a 
devise  of  land,  without  words  of  limitation,  or  any  other  words  be- 
ing added,  from  which  an  intention  to  give  an  estate  of  inheritance 
can  be  clearly  collected,  passes  only  a  life  estate  to  the  devisee,  such 
a  general  devise  importing  in  law  an  estate  for  life.  Upon  some  one 
or  more  of  these  principles,  the  diff'erent  cases  in  the  books  will  be 
found  to  have  turned,  where  the  question  has  been  whether  a  de- 
visee took  an  estate  of  inheritance,  or  for  life  only.  And  in  constru- 
ing wills,  though  there  are  scarcely  two  in  which  the  same  expres- 
sions are  used,  yet  regard  should  always  be  had  to  general  rules  of 
construction,  established  by  adjudged  cases. 

In  the  case  before  us,  it  has  been  contended  with  much  zeal,  and 
great  ingenuity,  that  Eobert  Beall  and  Joseph  Beall  took  an  estate 
in  fee  simple,  under  the  devise  to  them,  of  the  tract  of  land  called 
Lay  Hill,  upon  the  principle,  that  the  intention  of  the  testator,  to  be 
collected  from  t^e  whole  of  the  will  taken  together,  must  prevail  j 
and  the  main  argument  is  founded  upon  the  introductory  clause  of 
the  will,  "as  touching  my  worldly  estate,  wherewith  it  has  pleased 
God  to  bless  me  in  this  life,  I  give,  devise  and  dispose  of,  in  the  fol- 
lowing form  and  manner,  viz."  the  devise  to  Robert  and  Joseph  Beall, 
being  a  naked  general  devise  of  all  that  tract  of  land  called  Lay 
Hill,  to  be  equally  divided  between  them,  without  any  words  of  limita- 
tion or  any  other  words  added — on  the  ground  that  the  introductory 
clause  manifests  an  intention  in  the  testator  tfo  have  disposed  of  the 
whole  of  his  estate ;  but  it  will  be  seen,  on  examination,  that  the 
argument  drawn  from  the  introductory  clause  alone,  is  not  sustained 
by  the  English  authorities.  Where  there  are  words  in  a  devise, 
which  would  be  *  sufficient  to  carry  a  fee, "if  it  was  the  inten-  «  ,  ^ 
tion  of  the  testator  to  give  one,  but  which  intent  does  not  -•^^ 
clearly  appear  from  the  words  themselves,  then  if  there  be  an  intro- 
ductory clause,  it  may  be  resorted  to,  to  explain  their  meaning;  and 
if  it  manifests  an  intention  in  the  testator,  at  the  time  of  making 
his  will,  to  dispose  of  the  whole  of  his  estate,  the  words  in  the  sub- 
sequent operating  clause,  which  otherwise  would  be  of  doubtful 
meaning,  and  consequently  not  sufficient  to  carry  a  fee,  shall  be  taken 
in  that  sense  which  accords  with  his  intention  before  expressed  in 
the  introductory  clause,  and  will  pass  the  inheritance,  and  thus 
effect  will  be  given  to  all  the  parts  of  the  will.  So  far  have  the  Eng- 
lish tribunals  gone,  and  no  further.  For  instance,  (and  it  is  put  only 
as  a  single  example,)  if  there  be  expressions  in  the  residuary  clause 
of  a  will,  such  as  *'  testamentary  estate,"  &c.  which  are  applicable 
either  to  real  or  personal  property,  and  are  not  restricted  in  the  de- 
vise to  the  personalty,  but  may  include  both,  and  it  would  be  doubt- 
ful on  the  residuary  clause  alone  in  what  sense  they  were  used  by  the 
testator;  the  introductory  clause,  if  there  be  one,  showing  that  he 
meant  to  dispose  of  the  whole  of  his  property,  may  be  called  in  aid 
of  the  interpretation,  and  they  shall  be  taken  in  the  largest  sense, 
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so  aa  to  include  the  real  property.  Where  the  introductory  clause  of 
a  will  shows  that  the  testator  intended  to  dispose  of  the  whole  of 
his  estate,  the  subsequent  words  will,  if  possible,  be  so  construed  as 
to  pass  the  fee  simple,  in  order  to  effectuate  his  intention  not  to  die 
intestate  as  to  any  of  his  property ;  but  they  must  be  such  woi*ds  as 
would  of  themselves  be  in  law  sufficient  to  carry  a  fee,  if  used  by 
the  testator  with  that  intent,  the  office  of  the  introductory  clause 
being  only  to  show  the  intent  with  which  they  were  used ;  and  if  no 
words  can  be  found,  out  of  the  introductory  clause,  which  the  law 
considers  sufficient  to  pass  the  fee,  when  used  by  a  testator  for  that 
purpose,  the  rule  of  law,  **  that  express  words  of  limitation,  or  wonls 
tantamount,  are  necessary  to  pass  an  estate  of  inheritance,'-  must 
prevail,  and  the  devisee  can  only  take  an  estate  for  life,  no  matter 
what  conjectiu'e  or  private  opinion  may  be,  which  is  no  ground  for  a 
judicial  determination ;  for  the  heir-at-law  must  inherit,  unless  the 
estate  be  given  to  somebody  else  by  express  words  or  necessary  im- 
phcation.  A  general  devise  of  land,  without  words  of  limitation,  or 
any  other  words  being  added,  •  imports  in  law  an  estate  for 
*•**  life  in  the  devisee;  there  is  nothing  on  which  a  judicial  doubt 
can  arise,  but  a  strict  and  absolute  legal  certainty.  In  such  a  case, 
there  being  nothing  open  for  construction  and  requiring  explanation, 
it  matters  not  what  was  the  intention  of  the  testator,  having  omitted 
to  use  apt  words  to  effectuate  that  intention ;  and  an  introductory 
clause,  showing  that  he  had  the  whole  of  his  estate  in  view  when  he 
made  his  will,  being  only  a  manifestation  of  what  he  intended  to  do, 
and  not  the  operating  clause,  cannot  of  itself  be  sufficient  to  control 
a  settled  rule  of  law,  and  pass  the  fee  simple. 

In  the  case  of  Cole  vs.  Ratclinson^  1  Salic.  234,  (1st  Ann,)  the  words 
of  the  devise  were,  "  I  give,  ratify  and  confirm,  all  my  estate,  right, 
title  and  interest,  which  I  now  have,  or  may  have  in  my  power  to 
dispose  of,  after  my  death,  in  whatever  I  hold  by  lease  from  Sir  John 
Freeman,  and  also  the  house  called  the  Bell  Tavern,  to  John  Billing- 
sley  " — And  it  was  held  by  three  Judges,  against  Holt,  C.  J.  that 
being  but  one  sentence,  the  preposition  "in"  related  as  well  to  the 
"  Bell  Tavern  "  as  to  the  leasehold  estate,  and  that  the  fee  simple  in 
the  "  15ell  Tavern "  passed  to  the  devisee  by  force  of  the  wonls 
"  estate,  right,  title,  and  interest."  Holt  did  not  deny  the  sufficiency 
of  the  words  "estate,"  &c.  to  pass  a  fee  in  a  devise,  but  thought  the 
preposition  "  in  "  related  only  to  the  leasehold  property.  In  Bridgi'- 
water  vs.  Bolton.  1  Salk.  236,  (2d  Ann,)  a  fee  was  held  to  pass  by 
the  word  "  estate ;''  and  per  Holt,  the  word  "  estate  "  is  genus  ijene- 
raUssimumj  and  includes  all  things  real  and  personal. 

These  cases  nre  adverted  to,  not  because  they  are  supposed  to 
have  any  immediate  bearing  upon  that  under  consideration,  but  l>e- 
cause  they,  and  others  which  it  is  unnecessary  to  cite,  serve  t<)  show 
how  far  back  the  word  "estate  "  in  a  will  was  held  to  be  sufficient 
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to  pasa  a  fee ;  and  will  thus  assist  in  the  understanding  of  the 
grounds  on  which  later  cases  have  been  decided. 

In  Tanner  vs.  Wise,  3  P.  Wms.  294,  there  are  the  introductory 
words,  '^  as  to  all  my  temporal  estate  with  which  it  has  pleaded  (zod 
to  bless  me,  1  dispose  of  the  same  as  follows ; ''  and  then,  after  giv- 
ing some  pecuniary  legacies,  &c.  follows  this  residuary  clause,  ^'  all 
the  rest  of  my  estate,  goods  and  chattels  whatsoever,  real  and  per- 
sonal, I  give  to  my  beloved  wife,  whom  I  make  my  executrix ;  "  and 
*  it  was  decreed  by  Lord  Talbot,  that  the  devisee  took  an  a^o 
estate  in  fee  simple  in  all  the  testator's  i*eal  estate,  on  the  '^'-'^ 
ground  that  the  words  '^  temporal  estate,"  in  the  introductory  clause, 
aignified  the  same  as  ^^  worldly  estate,"  or  all  that  a  man  has  in  the 
world,  and  consequently  took  in  both  real  and  personal  estate,  and 
that 'the  word  rest  being  a  relative  term,  it  meant  the  rest  of  his 
^*  temporal  estate."  Thus  resorting  to  the  introductory  clause  to  as- 
certain the  sense  in  which  the  word  ^^  estate  "  was  used  by  the  testa- 
tor in  the  residuary  devise ;  and  as  it  appeared  that  he  intended  to 
dispose  of  all  he  had,  the  word  '^  estate "  was  taken  in  its  largest 
seDse,  so  as  to  cover  the  real  as  well  as  the  personal  estate ;  the 
question  being  not  as  to  the  legal  effect  of  the  word  ^^  estate,"  but 
only  whether  the  testator  meant  to  apply  it  to  his  real  property, 
leaving  it  (if  he  did  so  intend,)  to  its  operation  in  law.  In  Ibbetsan 
vs.  Becktaiihj  Cases  temp.  Talb.  157,  there  is  this  introductory  clause, 
'^  as  touching  my  worldly  estate,  wherewith  it  has  pleased  Grod  to 
bless  me,  I  give,  devise,  and  dispose  of  the  same,  in  the  manner  fol- 
lowing ;  "  and  then  after  other  devises,  follows  this :  ^^  Item.  I  give 
nnto  my  loving  mother  all  my  estate  at  Korwith  Close,  Korth  Closes, 
and  my  farm  held  at  Boomer,  with  all  my  goods  and  chattels  as  they 
now  stand,  for  her  natural  life,  and  to  my  nephew  Thomas  Dadson, 
after  her  death,  if  he  will  but  change  his  name  to  Beckwith,'^  &c. 
The  only  question  raised  was  on  the  effect  of  the  word  estate,  which 
was  held  to  pass  the  fee  to  Thomas  Dadson. 

The  principle  of  that  case  is,  that  all  the  parts  of  a  will  ought  to 
be  taken  together;  and  that  where  it  appears  from  the  introductory 
clause,  that  the  testator  intended  to  dispose  of  all  he  had,  (as  it  did 
here,)  if  there  are  words  in  a  subsequent  devise  which  may  carry  a 
fee,  they  shall  be  considered  as  used  by  the  testator  with  that  intent, 
and  will  be  held  to  pass  the  inheritance.  With  respect  to  the  words 
^'and  my  farm  held  at  Boomer,"  no  question  appears  to  have  been 
raised  upon  them,  nor  does  it  a])pear  from  the  case,  as  reporte<l,  that 
that  farm  formed  any  part  of  the  matter  in  dispute;  no  argument 
therefore  can  be  drawn  from  the  use  of  those  words  in  that  will. 

In  Orayson  ,V8.  Atkimon,  1  Wilson's  Eep.  333,  the  introductory 
clause  of  the  will  is  the  same  as  in  Tanner  vs.  Wise^  3  P.  Wfns,  294, 
''as  to  all  my  temiwml  estate  •  wherewith  it  hath  pleased  »,^q 
God  to  bless  me,  I  give  and  devise  the  same  as  follows ; "  and  '•*«' 
after  several  pecuniary  legacies  being  given,  with  directions  for 
12  6  H.  &  J. 
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^^ selling  all  or  any  part  of  the  real  and  personal  estate  for  the  pay-  • 
ment  of  debts  and  legacies/'  comes  the  residuary  clause,  in  these 
words,  ^'  as  to  all  the  rest  of  my  goods  and  chattels,  real  and  per- 
sonal, moveable  and  immoveable,  as  houses,  gardens,  tenements, 
&c.  I  give  to  the  said  A."  Lord  Hardwicke  decided,  that  A.  took  a 
fee ;  that  the  testator,  by  the  words  "  as  houses,  gardens,  tenements," 
&c.  explained  what  he  meant  by  the  words  ^^  goods  and  chattels, 
real  and  personal,  moveable  and  immoveable,"  which  he  said,  with- 
out such  explanation,  would  not  have  carried  a  fee ;  that  from  hiB 
directing  all,  or  any  part  of  his  estate,  to  be  sold  for  the  payment  of 
debts  and  legacies,  it  appeared  he  had  it  in  view  to  dispose  of  the 
whole;  that  the  words  "as  to  all  the  rest,"  plainly  lelated  to  some- 
thing mentioned  before,  that  he  was  about  to  dispose  of,  which  was 
all  his  temporal  estate  mentioned  in  the  introductory  clause,  and 
which  was  sufftcient  in  law  to  pass  a  fee,  when  the  testator  had  one. 

The  ground  of  the  decision,  therefore,  was,  that  the  words  of  the 
residuary  clause  meant  all  the  rest  of  the  testator's  temporal  estate; 
and  the  Lord  Chancellor,  by  the  expression  to  be  found  in  his  argu- 
ment "  for  intention  at  first  is  one  thing,  and  the  execution  of  that 
intention  is  another,"  negatives  the  idea  of  an  introductory  clause, 
showing  the  intention  of  a  testator  to  dispose  of  all  he  has,  being 
alone  sufficient  to  pass  a  fee,  if  there  are  no  words  m  the  devising 
clause  that  may  in  law  carry  it. 

In  Frogmorton  vs.  Holydo/y,  3  Burrows^  1618,  after  the  introductory 
clause,  ^^as  for  all  my  worldly  affairs  and  estate,  &c.  I  do  dispose 
thereof  in  manner  following,"  the  testatrix  devised  an  estate  in  fee 
to  her  eldest  son,  and  then  devised  to  her  son  John  "  all  that  house 
and  garden  in  the  tenure  and  occupation  of  Edward  Gibson,"  charged 
with  an  annuity  payable  out  of  the  rents  and  profits,  with  a  limita- 
tion over  to  her  three  daughters,  if  John  should  chance  to  die  in  his 
minority. 

In  construing  this  devise,  the  Court  took  into  consideration  every 
part  of  the  will,  including  the  introductory  clause,  in  order  to  ascer- 
tain what  the  testatrix  meant  by  the  devise  over,  and  decided,  that 
John  took  an  estate  in  fee  simple,  not  by  force  of  the  introductory 
clause,  but  by  *  reason  of  the  limitation  over,  on  the  ground, 
^'-^  that  the  introductory  clause,  and  the  other  parts  of  the  will 
taken  together,  showing  clearly,  that  the  testatrix  did  not  intend  to 
die  intestate  as  to  any  part  of  her  estate ;  the  limitation  over  only 
upon  the  contingency  of  his  dying  during  his  minority,  proved  that 
she  meant  the  heirs-atlaw  should  not  have  it,  and  furnished  the 
necessary  implication,  that  she  intended  to  give  to  John,  the  devisee, 
an  absolute  estate  in  fee,  if  he  should  attain  his  full.  age.  It  was 
the  devise  over,  therefore,  that  worked  the  effect  of  giving  the  in- 
heritance to  the  devisee,  and  not  the  introductory  clause;  and  if 
there  had  been  no  such  devise  over,  the  rule  of  law  must  have  pre- 
vailed, for  it  was  upon  that,  that  the  decision  turned.    The  case  of 
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Hogan  vs.  Jacksonj  Cawper,  299,  turned  upon  the  meaning  of  the 
word  "eflfects"  in  the  residuary  clause  of  the  will,  in  which  the 
testator  gave  to  his  mother  ''all  the  remainder  and  residue  of  all 
the  effects,  both  real  and  personal,  which  he  should  die  possessed 
of,"  and  it  was  held  by  the  Court,  that  "effects"  was  synonymous  to 
property,  that  '^real  effects"  meant  real  property,  and  that  real  and 
personal  effects  were  synonymous  to  substance,  which  included  every 
thing  that  could  be  turned  into  money,  and  consequently,  that  under 
the  residuary  clause,  the  devisee  took  a  fee  in  all  the  fee  simple 
estates  of  the  testator.  The  introductory  words,  with  all  the  other 
parts  of  the  will,  were  considered  by  the  Court,  for  the  purpose  of 
ascertaining  what  the  testator  meant  by  the  word  '>  effects,"  that 
is,  to  what  description  of  property  he  meant  to  apply  it,  whether  to 
real  or  personal,  or  to  both,  but  no  farther.  And  Lord  Mansfield 
said,  **  that  introductory  words  could  not  vary  the  construction  of  a 
devise,  so  as  to  enlarge  the  estate  of  a  devisee,  unless  there  were 
words  in  the  devise  itself  sufficient  to  carry  the  degree  of  interest 
contended  for." 

In  Loveacres  vs.  Blighty  Cowpery  352,  where  the  devise,  on  which 
the  question  arose,  was  in  these  words,  ''Item.  I  give  unto  John 
Mudge  and  Bobert  Mudge,  my  two  sons,  &c.  all  and  singular  my 
lands  and  messuages,  by  th^m  freely  to  be  possessed  and  enjoyed 
alike,"  the  Court  reasoned  from  the  introductory  clause,  and  other 
parts  of  the  will,  to  show  what  was  the  intention  of  the  testator; 
but  aller  stating  "that  though  the  introduction  of  a  will,  declaring 
that  a  man  means  to  make  a  disposition  of  all  his  *  worldly  ^i  s 
estate,  is  a  strong  circumstance,  connected  with  other  words,  '••■■^ 
to  explain  the  testator's  intention  of  enlarging  a  particular  estate, 
or  of  passing  a  fee  where  he  has  used  no  words  of  limitation,  it  will 
not  do  alone,"  decided,  that  the  devisees  took  an  estate  in  fee,  on 
the  ground,  that  by  another  clause  the  estate  was  charged  with  a 
life  annuity  to  be  paid  by  them;  "on  the  principle,  that  where  any 
thing  is  directed  to  be  done,  which,  strictly  speaking,  an  estate  for 
Ufe  may  not  be  sufficient  to  answer,  the  Court  will  imply  a  fee.^' 

The  case  of  Baker  vs.  Stacker ,  5  Term  Rep.  13,  was  decided  upon 
the  same  principle.  After  the  words,  "as  touching  all  such  temporal 
estate  of  lands,  goods  and  chattels,  as  God  hath  endowed  me  with, 
I  give  and  bequeath  thereof  as  followeth,"  the  testator  devised  to 
his  grandson,  John  Baker,  his  dwelling-house,  &c.  "  paying  yearly  and 
every  year,  out  of  the  said  dwelling-house,  the  sum  of  15s.  unto  his 
granddaughter  A.  Halstaff ; " — ^and  the  Court,  after  declaring  that 
the  introductory  words  would  not  of  themselves  have  carried  the 
fee,  mled,  that  as  the  annuity  was  intended  to  continue  during  the 
life  of  the  annuitant,  the  devisees  must  of  necessity  take  an  estate 
in  fee. 

In  Smith  vs.  Coffin,  2  Ben.  Blk.  444,  the  question  arose  upon  the 
meaning  of  the  word  "testamentary"  in  the  sweeping  residuary 
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clause  of  the  will,  in  which  the  testator  gave  to  his  wife  ^^all  the  rest 
and  residue  of  his  goods,  chattels,  rights  and  credits,  personal  and 
testamentary  estate  whatsoever,  wheresoever,  and  in  whose  hands  so- 
ever, not  before  particularly  given  and  bequeathed" — It  was  a  ques- 
tion entirely  upon  the  construction  of  words;  and  in  every  such  case 
the  introductory  clause  may  well  be  resorted  to  tor  assistance  in  the 
interpretation,  not  to  control  or  vary  their  import  in  relation  to  the 
subject-matter  to  which  they  are  in  fact  applied,  but  to  find  out,  if 
possible,  to  what  description  of  property  the  testator  intended  to 
apply  them ;  and  if  they  are  not  exclusively  applicable  to  personal 
property,  but  may  include  real  property,  and  it  appears  from  the  intro- 
duction that  the  testator  intended  to  dispose  of  his  whole  estate,  it  is 
evidence  that  he  used  them  in  their  largest  and  most  comprehensive 
sense,  and  they  will  be  so  taken,  and  be  held  to  pass  a  fee,  if  they  are 
sufficient  in  law  to  carry  it,  but  not  otherwise.    And  upon  this  princi- 
o  1 A   P^^  *^®  Court  proceeded  in  that  caise — they  held,  that  the  •  word 
'^'-^   ^testamentary"  was  a«  well  applicable  to  real  as  to  personal 
property,  and  as  the  introductory  clause  showed  that  the  t-estator 
intended  to  dispose  of  all  he  had,  they  concluded  that  he  meant  to 
apply  it  to  both ;  and  being  coupled  with  the  word  ^^  estate,"  which, 
(when  unrestricted  by  other  words,)  is  per  se  sufficient  to  pass  a  fee, 
they  ruled  that  the  devisee  took  a  fee'  simple  in  {he  premises  in 
question  under  the  residuary  clause.    The  wills  in  the  following 
cases,  referred  to  in  argument,  have  no  introductory  words  to  assist 
in  the  interpretation :    In  Baddely  vs.  Leppingwell^  3  BurrotcSj  1533^ 
it  was  decided,  that  the  devisee  took  a  fee  simple  under  a  general 
devise  of  lands  to  her,  ^^she  paying  thereout  forty  shillings  a  year 
to  her  sister."    The  Court  took  a  view  of  the  whole  will,  and  drew 
the  conclusion,  from  it>s  different  provisions,  that  the  testator  in- 
tended to  dispose  of  the  inheritance  in  the  premises  in  question; 
but  founded  their  judgment  not  on  that  general  intent,  but  expressly 
ou  the  ground  that  there  was  an  annuity  charged  upon  the  property, 
for  the  life  of  the  annuitant,  which  required  a  fee  to  support  it,  and 
that  therefore  the  testator  must  have  intended  to  give  one. 

In  Wig/all  vs.  Brydon^  3  Burrows^  1895,  the  testator  devised  a 
house  and  stable,  worth  only  one  hundred  pounds,  first  to  her  hus- 
band for  life,  then  to  her  brother  for  life,  and  then  generally  to  seven 
children,  with  directions  if  her  brother  should  die  before  her  hus- 
band, that  they  should  be  divided  amongst  the  children.  The  plain- 
tiff, who  claimed  as  heir-at-law,  was  non-suited,  and  the  Court  said 
there  was  enough  upon  the  whole  will  to  show  that  the  testatrix  in- 
tended the  value  of  the  house  and  stable  should  be  divided  among 
the  seven  children.  And  in  Denn  vs.  Gaskin,  Cowper^  659,  Lord 
Mansfield,  who  decided  the  case  of  Wigfall  vs.  Brydon^  says,  '*  the 
<>:round  the  Court  went  upon  in  that  case  was,  that  from  the  natnre 
of  the  estate,  and  the  words  used  by  the  testatrix,  they  amounted 
in  fact  to  a  direction  to  sell  the  estate  and  divide  the  produce  of  it.""' 
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In  Ooodright  vs.  Ailing  2  W.  Blk.  1041,  the  devisee  was  held  to 
take  an  estate  in  fee  on  the  two  grounds  expressly  taken  by  the 
€onrt — 1st.  That  there  was  an  annuity  charged  upon  the  property 
for  the  life  of  the  annnitant,  to  be  paid  by  the  devisee,  which  re- 
paired a  fee  to  support  it ;  and  2d.  That  the  payment  of  the  debts 
and  *  legacies  were  charged  on  the  real  as  well  as  the  per-  ^^.y 
sonal  estate.  The  substance  of  the  case  of  Tofield  vs.  Tojield^  417 
11  East^  246,  is  that  where  a  testator  calls  his  real  property,  per- 
sonal property,  and  devises  it  by  that  description,  it  may  pass. 

In  Shell  vs.  Pattigon^  16  Easi^  221,  the  devise  was  of  all  the  re- 
mainder of  the  testator's  stocks,  ^^with  his  freehold  property," -and 
the  question  turned  upon  the  effect  of  the  word  "property" — the 
€ourt  held  that  it  was  synonymous  to  effects,  which  was  in  law  suf- 
iicient  in  a  will  to  pass  a  fee ;  that  it  was  clearly  used  by  the  testa- 
tor not  9»  descriptive  only  of  the  thing,  but  of  the  quantum  of  his 
interest  in  it,  and  therefore  decided  that  the  fee  passed  to  the 
devisee. 

The  principle  contended  for  by  the  counsel  for  the  appellant  is, 
that  whenever,  from  the  introductory  clause  of  a  will,  or  any  other 
parts  of  it,  the  mind  can  be  satisfied  that  the  testator  had  in  view 
a  disposition  of  the  whole  of  his  property,  the  fee  simple  shall  pass, 
under  a  general  devise  of  land,  without  any  words  of  limitation,  or 
any  other  words  being  added,  which,  when  applied  to  real  property, 
are  in  law  sufficient  to  carry  a  fee.  But  not  one  of  these  cases  goes 
the  length  of  sustaining  any  such  principle ;  neither  of  the  wills,  in 
the  five  last  cases,  had  any  prefatory  words  showing  the  object  of 
the  testator.  The  first,  Baddely  vs.  Leppingwell,  was  decided  on  the 
ground  that  there  was  an  annuity  charged  upon  the  estate  for  the 
life  of  the  annuitants.  Wigfall  vs.  Brydon,  on  the  ground  that  the 
devise  amounted,  in  fact,  to  a  direction  to  sell  the  property  and 
divide  the  proceeds.  Ooodright  vs.  AUen^  on  the  ground  that  there 
was  an  annuity  for  the  life  of  the  annuitant  charged  upon  the  prop- 
erty, to  be  paid  by  the  devisee,  and  also  that  it  was  charged  in  the 
hands  of  the  devisee  with  the  payment  of  the  debts  and  legacies. 
Tofield  vs.  Tofieldy  on  the  ground  that  the  testator  manifestly  in- 
tended, by  the  words  he  used,  to  include  his  real  property ;  and 
8heU  vs.  PaUis(yth,  on  the  ground  that  the  word  "  property  "  is  equiva- 
lent to  the  word  "  estate,"  and  when  applied  to  real  estate  sufficient 
per  se  to  pass  the  fee.  In  the  other  class  of  cases,  all  the  wills  had 
introductory  words,  showing  that  the  respective  testatoi's  had  in 
view  the  whole  of  their  property,  but  in  neither  of  them  were  intro- 
ductory words  held  to  be  sufficient  to  give  to  a  general  devise,  «^  q 
•  without  words  of  limitation,  the  effect  to  pass  an  estate  in  '^•■■^ 
fee.  But  they  were  all  decided  on  very  different  principles.  Tanner 
vs.  Wise,  Ibbetson  vs.  Beclctcith,  and  Grayson  vs.  Atkinson,  on  the 
ground  that  the  word  "estate,"  when  applied  to  real  property  in  a 
devise,  and  not  used  as  a  description  only  of  the  specific  land,  but 
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denoting  tho  quantum  of  interest  or  property  that  the  testator  has 
in  the  land  devised,  is  of  itself  sufiBcient  to  carry  a  fee.  FrogmorUm 
vs.  Holyday,  on  the  ground  that  a  devise  to  one  generally,  with  a 
limitation  over  on  the  contingency  only  of  his  dying  daring  his 
minority,  gives  a  fee  to  the  first  devisee.  Hogan  vs.  Jackson^  on  the 
ground  that  the  word  ^^  effects  "  being  synonymous  to  substance  or 
property,  when  applied  in  a  devise  to  resil  estate,  is  of  itself  sufficient 
to  pass  a  fee.  Loveacres  vs.  Blight,  and  Baker  vs.  Stocker^  on  the 
ground  that  a  general  devise  of  land  charged  with  an  annuity  for 
the  life  of  the  annuitant,  passes  the  fee.  And  Smith  vs.  Coffin,  on 
the  ground  that  the  words  ^^testamentary  estate,"  being  applicable 
as  well  to  real  as  to  personal  estate,  are,  when  api)lied  in  a  devise  to 
real  property,  sufficient  to  carry  the  fee.  In  Tanner  vs.  Wise,  Ibhet- 
8on  vs.  Beckwith,  Orayson  vs.  Atkinson,  Hogam  vs.  Jackson,  and  Smith 
vs.  Coffin,  the  prefatory  words  were  taken  into  consideration,  not 
because  oi  any  effect  they  were  supposed  to  have  in  passing  the  fee, 
but  as  auxiliaries  only,  helping  to  show  to  what  the  respective  testa- 
tors intended  to  apply  the  operative  words,  in  the  devising  clauses. 
And  in  FrogmorUm  vs.  Molyday,  Loveacres  vs.  Blight,  and  Baker  vs. 
Stacker,  only  to  strengthen  the  necessary  implication  arising  in  the 
first,  from  the  limitation  over,  and  in  the  two  last,  from  the  charge 
of  a  life  annuity. 

In  Frogmorton  vs.  Wright  dt  Kershaxo,  3  Wilsonh  Rep.  414,  and  2 
W.  Blk.  889,  (the  same  case,)  the  prefatory  words  of  the  will  were, 
*^as  touching  the  disposition  of  my  temporal  estate,  as  it  hath 
pleased  God  Almighty  to  bestow  upon  me,  I  give  and  dispose  thereof, 
as  followeth : "  and  the  particular  devise  upon  which  the  question 
ai'ose  was  in  these  words,  "Item,  I  give  unto  William  Wright,  my 
nephew,  two  houses,  at  Seacroft,  with  a.  croft  and  appurtenances 
belonging  to  them,  now  in  the  occupation  of  John  Carter  and  Eliza- 
beth Thornton."  There  was  also  a  bequest  of  five  shillings  a  year 
to  the  testator's  brother  and  heir-at-law.  The  judgment  of  the  Court 
oio  ^^'  ^^^^  *  William  Wright,  the  devisee,  took  only  an  estate 
'^'■•^  of  life  5  and  the  Chief  Justice,  De  Grey,  in  delivering  the 
opinion,  said  "  it  may  seem  probable,  that  the  testator^s  intention 
was,  that  his  nephew  William  should  have  a  fee,  but  it  is  a  clear  rule 
that  there  must  be  express  words,  or  a  necessary  implication  to  dis- 
inherit the  heir-at-law;  neither  of  these  appear  in  the  present  case, 
and  therefore  the  legal  operation  of  the  words  of  the  will  must 
govern.-' 

In  Callow  and  others  vs.  Bolton,  2  W.  Blk.  1045,  the  testator  gave 
all  his  real  and  personal  estate  to  his  wife  for  life,  and  then  at  or 
immediately  after  her  death,  devised  to  his  son  Paul,  generally,  "  all 
that  his  laud  lying  and  being  in  Dudley  ; "  and  gave  to  his  grand- 
children, who  were  his  heirs-at-law,  five  shillings  each.  The  ques- 
tion was,  whether  Paul  took  an  estat'C  for  life  or  in  fee.  And  the 
Court  said,  ^^  there  was  nothing  in  the  case  to  exempt  it  from  the 
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general  rale  of  law,  which  declares,  that  a  gift  to  a  man  of  lands, 
withoat  expressing  for  what  estate,  vests  only  an  estate  for  Hie ; " 
and  therefore  decided,  that  he  took  only  a  life  estate.    This  case  is 
cited  in  Right  vs.  Sid^botfiamj  Doug,  Rep.  759,  and  there  the  intro- 
ductory words  are  stated  to  have  been  <^  as  touching  such  worldly 
estate,  wherewith  it  hath  pleased  God  Almighty  to  bless  me  with.'' 
In  Denn  vs.  Oaskinj  2  Cotcp.  657,  immediately  after  the  words,  '^  as 
to  all  such  worldly  estate  as  God  has  endued  me  with,  I  give  and 
bequeath  as  follows,"  the  testator  devised  '^  all  that  his  freehold, 
messuage  and  tenement,  lying  in  Gaitsgill,  in  the  parish  of  Dalston, 
together  with  all  houses,  bams,  orchards,  edifices,  and  appurtenances 
whatsoever,  reputed  as  part  thereof,  or  belonging  to  the  same,  unto 
Matthew  Bobinson,  George  Bobinson  and  Thomas  Eobinson,  equally 
to  them,  my  sister's  sons."    He  then  bequeathed  ten  shillings  to  his 
heir-at-law ;  and  in  the  residuary  clause  bequeathed  '^  all  the  rest  of 
his  goods,  chattels,  and  personal  estate  whatsoever,"  without  men- 
tioning any  real  property,  to  Matthew,  George,  and  Thomas  Bobin- 
son.   Lord  Mansfield,  and  the  other  Judges,  declared  their  belief, 
and  argued  from  the  disinheriting  legacy  to  the  heir-at-law,  and  the 
bequest  in  the  residuary  clause  of  all  the  testator's  personal  prop- 
erty, without  any  notice  being  taken  of  any  real  estate,  to  show  that 
he  intended  to  give  to  Matthew,  George,  and  Thomas  Bobinson,  a 
fee  simple  in  the  premises  devised  to  them ;  but  said  there  were  no 
words  to  •  be  found  in  the  will  to  take  the  case  out  of  the  rule  o^^ 
of  law,  and  decided  that  they  took  only  an  estate  for  life.  '^'^" 
Aston,  Justice,  cited  the  case  of  Wright  vs.  Russel,  in  which,  after 
the  preamble,  '^  as  touching  the  disposition  of  all  such  worldly  estate, 
as  it  hath  pleased  God  to  bestow  upon  me,  I  give,  &c."  the  testator 
devised  a  house  to  his  grandson  Henry,  and  after  his  decease,  to  his 
two  sons  Thomas  and  William,  and  then  gave  one  shilling  to  the 
husband  of  the  heir-at-law,  and  Thomas  and  William  were  held  to 
take  an  estate  for  life;  and  Lord  Mansfield  added,  that  though  the 
intention  is  ever  so  apparent,  the  heir-at-law  must  of  course  inherit, 
unless  the  estate  is  given  to  somebody  else.    This  is  a  strong  case, 
and  cited  and  much  relied  upon  as  authority  in  some  of  the  subse- 
quent cases. 

In  Right  vs.  Sidebothamy  Douglas^  759,  the  testator,  after  the  words, 
'^for  those  worldly  goods  and  chattels,  wherewith  it  has  pleased 
Almighty  God  to  bless  me,  I  give  and  dispose  in  manner  following," 
gave  to  his  sister  and  heir-at-law  one  shilling ;  and  after  some  other 
bequests,  devised  certain  lands  to  his  wife,  her  heirs  and  assigns,  for- 
ever, and  added,  and  ^^  I  give  and  bequeath  to  my  loving  wife  afore- 
said, all  my  lands,  tenements  and  houses,  lying  in  the  parish,  &;c.  to 
wit,  the  house  I  now  live  in,  with  the  yard,  garden,  and  outhouses, 
and  all  other  appurtenances  thereunto  belonging."  The  question 
was,  what  estate  did  the  devisee  take  in  the  last  mentioned  prem- 
ises f    And  it  was  adjudged,  that  she  took  only  an  estate  for  life. 
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Lord  Mansfield  declaring  he  had  no  doubt  that  the  testator's  inten- 
tion was  to  disinherit  the  heir-at-law,  but  that  the  rule  of  law  was 
established  and  certain. 

In  Child  and  Wife  vs.  Wright  and  others^  8  Term  Rep.  64,  it  appears 
that  the  testator  had  three  grandsons,  James  Wright,  John  Wright, 
and  James  Camper.  After  the  prefatory  words,  ^'aa  touching  such 
worldly  and  personal  estate  wherewith  it  has  pleased  God  to  bless  me 
in  this  life,  I  give,  devise,  and  dispose  of  the  same,  in  the  following 
manner,"  he  devised  all  his  estate,  real  and  personal,  to  his  wife,  for 
life,  and  after  her  death,  devised  to  James  Wright  all  his  ^^  lands," 
freehold,  copyhold  and  leasehold,  in  the  County  of  Essex.  He  also 
devised  to  James  all  his  '<  estate,"  freehold  and  coi>yhold,  lying  Id 
Huntingdonshire.  To  John  he  devised  all  his  ^'  estate,"  land,  &c. 
called  the  '^  Coal  Yard,"  &c.  and  to  James  Camper,  who  was  the 
•  heir-at-law,  he  devised  the  hoase  he  lived  in,  together  with 
'•'•*   other  houses  and  lands  by  name. 

The  devise  to  the  heir-at-law  was  general,  without  any  words  of 
limitation;  that  to  John  Wright  had  the  word '< estate;"  the  first 
devise  to  James  Wright  was  general  of  his  lands  in  Essex,  without 
any  words  of  limitation,  and  the  second  was  of  his  ^^ estate"  iu 
Huntingdonshire.  The  only  difference  between  the  two  devises  to 
James  Wright  was,  that  in  one  the  word  ^^  lands  "  was  used,  and  in 
the  other  the  word  ^^  estate,"  and  the  question  was,  whether  he  took  an 
estate  in  remainder,  after  the  death  of  the  widow,  for  life  or  in  fee  in 
the  lands  in  Essex,  under  the  first  devise  ?  Indulging  private  con- 
jecture, it  would  seem  that  the  testator  meant  in  each  devise  to  give 
the  same  quantum  of  interest,  without  imagining  any  difference  in 
the  legal  effect  of  the  words  ^^  land  "  and  ^'  estate,"  but  used  them 
as  synonymous  terms,  and  that  the  devisee  ought  to  take  accord- 
ingly ;  and  from  the  introductory  clause  it  was  manifest  that  the 
testator  intended  to  dispose  of  the  whole  of  his  estate.  But  the 
word  'Maud"  denoting  only  the  kind  of  propert^^  devised,  and  not 
the  quantum  of  the  testator's  interest  in  it,  and  therefore  not  being 
sufficient  in  law  to  pass  a  fee,  the  Court,  bound  by  the  established 
rule,  decided  that  the  devisee  took  only  an  cjjstate  for  life. 

In  Doe  vs.  Allen^  8  Term  Rep.  497,  the  introductory  words  of  the 
will  are,  '^  as  to  what  real  and  personal  estate  it  has  pleaaed  Almighty 
God  to  bless  me  with,  I  giv^e  and  dispose  of  the  same  as  tblloweth  f 
and  after  some  directions  respecting  payment  of  debts  and  funeral 
expenses,  the  testator  devised  all  his  messuages,  lands,  tenements 
and  hereditaments  whatsoever,  situate,  lying,  &c.  without  any  words 
of  limitation,  to  William  Allen,  to  whom,  after  some  specific  legacies 
to  another,  he  also  gave,  in  the  residaary  clause,  all  the  rest  of  his 
pei*sonal  estate,  making  no^mention  of  any  real  property;  and  it  was 
held,  that  William  Allen  took  an  estate  for  life  only  in  the  premises 
devised  to  him.  The  question  in  Doe  vs.  Child  &  Wi/e^  4  Bos,  <& 
Pull,  (1  Neic  Rep,)  335,  arose  upon  the  same  will  and  the  same 
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clause,  (though  for  a  different  part  of  the  property  devised,)  on 
which  the  question  in  Child  cfc  Wife  vs.  Wright  dt  others,  8  Term  Rep, 
64,  was  decided,  and  the  same  decision  was  made. 

In  Doe  vs.  Clarice,  5  Bos.  ds  PulL  (2  Neiv  Eep.)  343,  the  ♦  tes-  ^oo 
tator,  after  the  words,  "as  to  that  worldly  estate  wherewith  '•'•'• 
it  hath  pleased  God  in  his  kind  providence  to  entrust  me,  I  dispose 
thereof  in  the  following  manner,"  devised  to  his  wife  for  life  certain 
houses  and  appurtenances  in  Swan  Lane,  and  made  a  general  de\ise, 
without  any  words  of  limitation,  of  a  part  of  the  same  premises  to 
his  son  William,  after  the  death  of  his  wife;  there  were  also  general 
devises  of  other  real  property,  without  words  of  limitation,  to  the 
heir-at-law,  and  another  remaining  son.  The  question  upon  that 
will  was,  whether  William  took  an  estate  in  remainder  in  fee,  or  for 
lite,  after  his  mother's  death,  in  the  premises  so  devised  to  him  ? 
And  it  was  held,  that  he  took  only  a  life  estate.  And  in  Dretcry  vs. 
BarroHj  11  JEast,  220,  Lord  Ellen  borough  said,  "  they  were  tied  down 
by  a  positive  rule  of  law,  that  in  the  devise  of  real  property,  where 
there  are  no  words  of  limitation,  and  no  necessary  implication  from 
the  words  of- the  devise  to  give  a  larger  estate  the  devisee  can 
only  take  an  estate  for  life."  In  that  case,  the  testator,  after  the 
words  ^'  as  touching  such  worldly  estate  wherewith  it  hath  pleased 
Clod  to  bless  me  in  this  life,  I  give  devise,  and  dispose  of  the 
same,  in  the  following  manner  and  form,"  give  to  his  brother  and 
his  heirs  a  cottage-house,  and  then  devised  to  his  wife  "all  and 
singular  his  lands,  messuages  and  tenements,  by  her  freely  to  be 
possessed  and  enjoyed,"  without  any  words  of  limitation.  The 
Judges  thought  that  it  was  the  intention  of  the  testator  to  give 
to  his  widow  an  estate  in  fee,  but  because  there  were  no  words  of 
limitation  added  to  the  devise,  determined  that  she  took  an  estate 
for  life. 

In  all  these  cases  the  introductory  words,  aided  in  some  of  them 
by  disinheriting  legacies  to  the  heir-at-law,  in  others  by  general 
devises  without  limitation,  to  the  heir-at-law,  in  one  by  the  circum- 
stance of  the  sleeping  residuary  clause  being  confined  to  personalty, 
and  in  another  by  both  a  similar  residuary  clause  and  a  disinherit- 
ing legacy  to  the  heir-at-law,  were  made  to  yield  to  the  rule  of  law ; 
and  they  go  most  clearly  to  show,  that  the  rule  is  imperative,  and 
must  prevail,  where  no  words  are  to  be  found  in  a  devise  to  control 
it,  or  take  the .  case  out  of  it.  The  intention  of  the  testator  is  in 
every  case  to  be  consulted,  and  must  govern  the  construction  of  the 
will,  when  there  is  any  thing  open  to  construction ;  but  when  the 
words  of  the  devise  have  a  Hxed  and  definite  meaning,  and  import 
in  law  •  an  estate  for  life,  the  introductory  clause,  showing  „„q 
that  he  meant  to  dispose  of  all  his  property,  cannot  enlarge  '•'••' 
it  to  an  estate  in  fee. 

It  has  also  been  contended,  in  addition  to  the  argument  drawn 
from  the  prefatory  words  in  this  case,  that  the  circumstance  of  there 
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being  a  devise  of  lands  to  the  eldest  son  and  heir-at-law,  and  whioh, 
together  with  the  devises  to  the  other  children,  is  of  the  game  char- 
acter with  that  in  question,  famishes  evidence  that  the  testator  in> 
tended  to  give  an  estate  in  fee  to  eaeh,  and  that  the  residuary  clause, 
containing  only  a  bequest  of  personal  property,  proves  that  he  sup- 
posed he  had  done  so.  But  those  circumstances,  either  alone,  or 
when  taken  together,  with  an  introductory  clause  manifesting  the 
intention  of  the  testator  to  make  a  disposition  of  the  whole  of  his 
property,  are  not  conceived  to  be  sufficient  to  control  the  ixile  of 
law. 

In  Child  dt  Wife  vs.  Wright  db  Wife;  Doe  vs.  Child  &  Wife  and 
Doe  vs.  Clarke^  there  were  general  devises  of  land,  without  words  of 
limitation,  to  the  respective  heirs-at-law,  as  in  this  case,  and  in  Doe 
vs.  Child  i&  Wife,  thought  by  Sir  James  Mansfield  to  be  an  impos- 
ing circumstance.  In  Denn  vs.  OmMn^  and  Doe  vs.  AUen^  there 
were  sweeping  residuary  bequests  of  personal  property  only,  as  here, 
which  in  Dcfe  vs.  All&n  was  urged  by  counsel  in  argument  as  a  strong 
circumstance.  And  in  Frogmorton  vs.  Wright^  Callotc  &  others  vs. 
Bolton^  DoevB.  Qashin^  Wright  vs.  Ru8Bellf2Ji&  Wright  vs.  Sidebothamj 
there  were  disinheriting  legacies  to  the  heirs-at-law-,  from  which 
quite  as  strong  an  argument  might  be  drawn  as  from  a  general 
devise  to  the  heir-at-law,  without  words  of  limitation;  and  in  each 
of  the  cases  of  Wright  vs.  Russell;  Child  &  Wife  vs.  Wright  dt  Wife; 
Doe  vs.  Child  ijc  Wife^  and  Doe  vs.  AUen^  there  was  the  strong  addi- 
tional circumstance,  that  the  devise  in  question  was  a  limitation 
over,  after  an  estate  for  life.  Besides,  it  is  apparent  in  this  case 
that  the  testator  could  not  have  supposed  that  he  had  disposed  of 
his  entire  interest  in  the  whole  of  his  property;  because  the  devise 
to  his  wife  of  his  dwelling  plantation  is  expressly  for  life,  and  no 
disposition  is  made  of  the  reversion.  It  would  seem  too,  speaking 
from  conjecture,  that  parts  of  two  other  tracts  of  land  are  not  given 
to  anybody ;  for  he  devises  to  Zephaniah  Beall,  part<  of  a  tract  of 
land  called  Allison's  Park,  and  to  Sarah  Beall  p^rt  of  a  tract  of  land 
called  BealPs  Manor,  •  without  taking  any  notice  in  his  will 
'•'•*  of  the  other  part  of  either  of  those  tracts. 

These  things,  though  they  are  not  mentioned  as  governing  the 
decision  of  this  Court,  yet  they  certainly  weaken  the  argument  in 
favor  of  a  fee,  drawn  from  the  supposed  intention  of  the  testator  to 
dispose  of  the  whole  of  his  estate;  and  entirely  negative  the  idea, 
that  from  the  circumstance  of  the  residuary  clause  containing  only 
a  bequest  of  personal  property,  he  supposed  he  had  before  parted 
with  all  his  interest  in  his  real  estate.  Since  it  is  manifest,  on  the 
face  of  the  will,  that  he  knew  he  had  not  disposed  of  the  reversion  in 
the  dwelling  plantation,  having  expressly  given  to  his  wife  an  estate 
for  life  only,  in  that  tract  of  land,  and  hence  the  constniction  con- 
tended lor,  though  it  should  prevail,  would  not  gratify'  the  supposed 
intention  to  dispose  of  the  whole  interest.    The  mistake  here,  has 
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been  in  the  application  of  the  principle,  that  the  intention  of  the 
testator  shall  prevail.  It  shall  prevail  in  expounding  words  in  a 
devise  of  dubious  import,  as  to  the  subject-matter  to  which  they 
relate ;  as,  if  the  question  be,  whether  they  include  real  property,  or 
are  applicable  only  as  used  to  personalty,  it  shall  prevail  in  determin- 
ing the  question,  whether  the  words  of  the  devise  denote  only  the 
specific  thing  or  land  devised,  or  whether  they  denote  the  quantum 
of  the  testator's  interest  therein ;  it  shall  prevail  whenever  the  tes- 
tator makes  use  of  words  in  the  devise,  sufBcient  in  law  to  effectuate 
it,  when  the  words  of  the  devise  may  in  law  carry  a  fee. 

The  true  and  safe  rule  of  construction  is,  that  the  whole  of  the 
will  shall  be  taken  together  to  find  out  what  was  the  object  and 
intention  of  the  testator  at  the  time  of  making  it,  which,  where  it 
clearly  appears,  (no  matter  how  irregularly  expressed,)  ought  to  pre- 
vail, if  when  applied  to  the  subject-matter  of  the  devise  there  are 
fonnd  apt  or  sufficient  words  in  law  to  effectuate  that  intention. 

The  Virginia  decisions,  which  are  entitled  to  great  respect,  are 
the  other  way,  there  the  principle  hae  been  differently  applied,  and 
the  rule  of  law  made  to  yield  to  the  general  intention  of  the  testator 
which  has  alone  been  held  sufficient  to  carry  a  fee  without  any  words 
in  the  devise,  which  in  law  would  bear  it.  Kennan  vs.  M^Roberis^  1 
Wash.  Rep,  96,  was  not  decided  on  that  ground,  the  case  having^ 
gone  off  on  another  point ;  but  the  Court  very  ♦  broadly  ex-  ^^^1^^- 
pressed  the  opinion,  that  the  word  "  estate,"  used  in  the  intro-  ^^^^ 
dactory  clause  alone,  might  be  transposed  to  the  de\ising  clause,  so 
as  to  enlarge  the  interest  devised,  from  a  life  estate,  according  to 
the  legal  import  of  the  words  of  the  devise,  to  an  estate  in  fee. 
Davis  \».  Miller,  1  Call.  127',  WaUon  vs.  Fowell,3  Call.  306;  and 
Wyatt  vs.  Sadler^a  Heirs,  1  Munf.  537,  were  all  decided  upon  that 
principle;  though  in  the  first,  the  concluding  words  of  tlie  will^ 
"  this  is  my  will  and  the  way  I  desire  my  estate  to  be  disposed  of,'' 
were  also  taken  notice  of  by  the  Court.  In  the  last  case,  however, 
of  Wyatt  vs.  Sadler^s  Heirs,  not  only  were  there  no  words  of  limita- 
tion in  the  devise,  but  the  introductory  words  were,  "  as  to  what 
worldly  goods  it  hath  pleased  God  to  give  me,  I  leave  and  bequeath 
as  follows : "  neither  the  word  "  estate  "  nor  any  equivalent  word  be- 
ing used;  yet  the  devisee  under  a  general  devise  of  land,  without 
any  words  of  limitation,  wa«  held  to  take  a  fee,  thus  giving,  under 
the  supposed  intention  of  the  testator,  an  effect  to  words  in  the  pre- 
amble, which  if  used  in  a  devise  in  a  will,  without  a  preamble, 
would  not  have  such  an  effect.  But  however  great  our  deference  for 
the  tribunals  of  that  and  the  other  sister  States,  we  cannot  agree  to 
unite  with  them  in  such  a  departure,  (ais  we  think,)  from  a  long  set- 
tled rule,  which  has  become  the  law  of  the  State.  The  same  nile 
has  been  recognized  and  acted  upon  by  the  Courts  of  Pennsylvania. 
In  Busby  vs.  Busby,  1  Dallas,  226,  the  prefatory  words  of  the  will 
were,  "as  to  what  worldly  estate  I  am  blessed  with,  I  dispose  of  as 
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follows : "    The  testator  then,  after  a  devise  of  lands  in  fee  to  his  sod, 
devised  certain  other  lands,  without  any  words  of  limitation,  to  hin 
wife.    He  then  gave  to  his  wife,  in  lien  of  her  dower,  one>third  of  bnch 
of  his  personal  property  as  should  remain  after  the  payment  of  debts, 
legacies,  and  funeral  expenses,  and  bequeathed  the  remaining  two- 
thirds  to  his  son  and  his  five  daughters.    The  question  was,  as  to 
what  estate  the  wife  took  in  the  premises  devised  to  her,  and  the 
Court  decided,  on  the  authority  of  Frogmarion  vs.  WHghtj  that  she 
took  only  an   estate  for  life.     In  Lambert  vs.  Paine,  3  Cranch,  97, 
there  were  no  introductory  words  showing  the  intention  of  the  tes- 
tator, but  the  devise  was  immediate  of  '<  all  the  estate  called  Mar- 
rowbone in  the  county  of  Henry,  containing,"  &c.  "likewise  one 
other  tract  of  land  in  said  •  county  called,"  &c.    The  question 
Z4u   y^^  whether  the  devisee  took  an  estate  in  fee  or  for  life  only, 
in  the  tract  of  land  called  Marrowbone,  which  depended  upon  the 
sense  in  which  the  word  ^'  estate  "  should  be  taken,  whether  descrip- 
tive only  of  the  particular  tract  of  land  devised,  or  as  denoting  the 
quantum  of  the  testator's  interest  in  the  land ;  which  being  entirely 
a  question  of  construction  upon  words  of  dubious  import  in  a  devise, 
the  whole  will  was  examined  by  the  Court,  for  the  purpose  of  ascer- 
taining in  what  sense  the  word  was  used  by  the  testator,  that  is, 
whether  he  used  it  as  a  word  of  description  only,  or  to  denote  the 
quantum  of  his  interest  in  the  land ;  and  the  Court  being  of  opinion, 
that  {US  there  used,  it  was  not  descriptive  only,  of  the  particular 
tract  of  land  devised,  but  denoted  the  quantum  of  the  testator's  in- 
terest, decided  that  the  devisee  took  an  estate  in  fee;  and  Washing- 
ton, J.  said,  "that  words  which  import  nothing  more  than  a  specifi- 
cation of  the  thing  devised,  as  all  my  lands,  all  my  farms,  and  the 
like,  h^ve  never  been  understood  to  pass  more  than  an  estate  for  life, 
even  when  aided  by  an  introductory  clause,  declaring  an  intention  to 
dispose  of  all  his  estate." 

The  case  of  Lippeti  v.  Hopkins  and  others,  1  Oa^lison,  454,  did  not 
turn  at  all  upon  the  effect  of  the  introductory  words  of  the  will,  bat 
Lippett,  the  devisee,  was  held  to  take  a  fee  under  his  father's  will, 
expressly  upon  the  ground,  that  a  devise  to  one  generally,  with  a 
limitation  over,  only  upon  the  contingency  of  his  dying  before  he 
should  attain  the  age  of  21,  gives  an  estate  in  i'ee  to  the  first  de- 
Tisee,  for  which  Frogmortan  vs.  Holyday,  {cum  aliis,)  is  referred  to  as 
authority ;  and  the  Judge  who  decided  the  case,  after  stating  the 
rule  of  law  so  often  adverted  to,  said,  '^  nor  is  it  sufficient  for  the 
testator  to  express  a  general  intention  to  dispose  of  all  his  property, 
to  turn  an  estate,  otherwise  for  life,  to  a  more  enlarged  estate.  For 
though  general  introductory  words  to  this  effect  may  sometimes  aid 
in  the  construction  of  doubtful  and  obscure  clauses,  yet  they  are  not 
[lermitted  to  supply  material  detects,  or  to  convert  a  life  estate  into 
a  fee." 
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We  are  not,  however,  without  decisions  by  the  Courts  of  this 
State,  and  of  this  Court,  on  which  we  think  we  may  safely  rest,  and 
by  which,  we  hold  ourselves  bound.  In  Omngs  vs.  Reynolds^  at  De- 
cember Term,  1810,  the  will  has  these  prefatory'  •  words,  "and  -^oi% 
as  to  what  it  has  pleased  God  to  bless  me  with,  I  dispose  as  '^'^  * 
follows,"  &c.  and  immediately  following,  the  testator  by  a  general  de- 
vise, without  limitation,  &c.  gave  to  his  eldest  sou  and  heir-at-law 
sixty  acres  of  land,  part  of  a  tract  of  land  called  Taylor's  Forest. 
He  then  devised  the  residue  of  that  tract  of  land  to  his  wife  during 
ber  natural  life,  and  after  her  death  generally  to  his  son  ix)t  Owings, 
&c.  and  it  was  held,  that  Lot  took  only  an  estate  for  life.  In  that 
case,  as  in  this,  there  was  an  introductory  clause ;  in  that  case, 
as  in  this,  there  was  a  general  devise  without  limitation  to  the 
beir-at-law ;  and  in  that  case,  as  in  this,  there  was  an  express  estate 
for  life  given  to  the  widow.  Here  there  is  a  residuary  clause,  rela- 
ting to  personal  property  only;  iu  that  case  there  was  no  residuary 
clause,  which  furnishes  as  strong  a  presumption,  that  the  testator 
supposed  he  had  disposed  of  the  whole  of  his  estate,  as  can  arise 
from  a  residuary  clause  of  personalty  only.;  and  every  argument  in 
favor  of  a  fee,  that  can  be  raised  in  this  case,  was  equally  applicable 
to  that,  with  the  additional  circumstance,  (among  other  things  more 
strong,)  that  there,  the  devise  to  Lot  Owings  was  a  limitation  over, 
alter  an  estate  ibr  life  ^  and  the  circumstance,  that  the  word  "  estate,'^ 
which  is  to  be  found  in  the  preamble  of  this  will,  but  was  not  used 
in  the  preamble  to  Owings'  will,  makes  no  manner  of  difference.  In 
that  case  the  expressions  were,  "  as  to  what  it  has  pleased  Oud,"  &c. 
by  which  it  is  as  clearly  manifested,  that  the  testator  had  the  whole 
of  his  property  in  view,  as  if  the  word  "estate"  had  been  used,  the 
word  what  having  reference  to  every  thing  he  had,  and  the  will  itself 
containing  devises  of  real  as  well  as  bequests  of  personal  property. 

Walters  vs.  WalterSy  in  this  Court,  at  June  Term,  1811,  was  decided 
apon  the  same  principle ;  the  introductory  words  were  "  as  for  my 
worldly  goods,  which  it  has  pleased  God  to  bless  me  with  in  this  life, 
I  give  and  dispose  of  in  the  following  manner  and  form."  After  direct- 
ing the  payment  of  his  debts  and  funeral  charges,  the  testator 
made  a  general  devise,  without  any  limitation,  of  part  of  a  tract  of 
land,  to  one  of  his  sous,  and  then  made  a  similar  devise  of  nnother 
part  of  the  same  land  to  his  son  Benjamin  Walters.  To  the  heir-at- 
law  he  devised  certain  lands  for  life,  and  all  the  other  devises  in  the 
will  were  without  words  of  limitation,  &c.  and  it  was  mled  that  Ben- 
jamin Walters  •  took  only  an  estate  for  life.  The  residuary  ^„^ 
clause  was  held  to  be  applicable  to  the  personalty  only ;  and  '^'•^ 
Chase,  C.  J.  in  delivering  the  opinion  of  the  Court  said,  that  the 
testator,  in  the  introductory  clause,  manifested  an  intention  to  dis- 
pose of  the  whole  of  his  estate.  Which  he  clearly  did,  if  that  kind 
of  introductory  clause  manifests  anything;  for  the  first  thing  dis- 
posed of  in  the  will,  was  part  of  a  tract  of  land,  which  shows,  that 
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the  words  "  worldly  goods  "  were  intended  to  be  applied,  as  well  to 
real  as  to  personal  property.  And  in  Tofield  vs.  Tofieldy  11  East, 
246,  it  was  decided,  that  where  a  testator  calls  his  real  estate,  perso- 
nal property,  it  may  pass  by  that  description.  From  these  cases, 
that  under  consideration  cannot  in  principle  be  distinguished.  We 
are  therefore  of  opinion,  that  Robert  Beall  and  Joseph  Beall,  took  a 
life  estate  only  in  the  premises  in  question  under  the  will  of  their 
father  James  Beall;  the  devise  to  them  being  general  without  words 
of  limitation,  or  any  other  words  added,  sufficient  to  carry  a  fee,  bat 
the  expressions  used,*  being  such,  as  import  in  law  an  estate  for 
life. 

It  may  perhaps  be  safely  assumed,  that  every  man,  when  about  to 
make  his  will,  has  the  whole  of  his  estate  in  view,  and  that  the  be- 
lief, often  repeated  by  Lord  Mansfield  and  other  distinguished 
Judges,  "  that  in  almost  every  case,  where  a  general  devise  is  re- 
stricted to  an  estate  for  life,  the  intention  of  the  testator  is  defeated," 
is  not  without  foundation,  and  yet  they  felt  themselves  bound  by  the 
rule  of  law.  If  the  question  here,  was  a  mere  question  of  intention, 
there  would  not  be  much  difficulty  in  conjecturing  what  estate  the 
testator  meant  to  give ;  but  the  question  is  not  what  he  intended  to 
do,  but  what  according  to  long  settled  principles  of  construction  he 
did  do.  Perhaps  it  would  be  better  if  the  rule  were  changed,  and 
that  in  every  case  the  fee  fihould  pass,  unless  restrained  by  words  of 
limitation.  But  that  can  only  regularly  be  effected  by  an  act  of 
legislation,  with  which  we  have  nothing  to  do. 

It  is  high  time  that  the  question  involved  in  this  case  was  set  at 
rest,  and  this  elaborate,  and  I  fear  tireisome  examination  of  it,  has 
been  gone  into,  in  order  that  it  may  now  be  finally  settled. 

Judgment  affirmed. 


229    *  Graham  et  ux.  vs.  Yates  and  Myeb's  Heirs  et  aL 

The  complainant  ^8  bill  alleged  a  contract  for  the  whole  of  a  square  of 
ground,' payment  of  the  purchase  money,  and  poeseasion  under  the 
contract.  The  defendant's  answer  denied  the  contract  as  to  the  whole 
square,  but  admitted  it  as  to  a  part;  and  also  denied  payment  of  the 
purchase  money,  and  xKWsession  of  the  whole  square. — Decreed,  that  on 
payment  of  the  whole  purchase  money,  and  interest,  the  defendant 
should  convey  the  part  of  the  square,  (a) 

Appeal  from  the  Court  of  Chancery.  This  bill  was  brought  to 
compel  Thomas  Yates,  and  his  trustees,  to  convey  to  the  complain- 
ants a  square  of  ground  called  Hampstead  Hill,  in  the  City  of  Balti- 


(a)  Approved  in  HaU  vs.  Hall,  1  Gill,  390, 391.    Cf.  Drury  vs.  Conner,  pogt, 
m.  p.  288. 
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more,  upon  an  alleged  contract  by  Charles  Myers,  the  father  of 
Matilda  Grahame,  the  female  complainant,  of  whom  she  is  the  only 
child  and  heir.  The  bill  asserts  the  payment  of  the  money,  and 
that  in  pursuance  of  the  contract,  Charles  Myers  took  possession  of 
the  property  in  1797,  and  improved  and  lived  upon  it  until  his  death 
in  1806,  and  that  it  has  been  in  })ossession  of  the  complainants  ever 
since.  The  answers  denied  the  contract  as  to  the  whole  square,  but 
admitted  it  as  to  part,  viz.  a  part  called  Stephen  Stnard's  part;  and 
denied  the  payment  of  the  purchase  money,  and  possession  in 
Charles,  and  the  complainants,  of  the  whole.  The  trustees  of  Yates, 
and  the  heirs  of  Jacob  Myers,  were  willing  to  convey  the  admitted 
part,  on  receiving  the  purchase  money  and  interest.  The  trustees 
of  Yates  claimed  the  residue  of  the  square  as  part  of  Yates'  estate. 
The  heirs  of  Jacob  Myers  claimed  it  as  part  of  Jacob  Myers'  estate. 
It  would  be  impracticable  to  give  a  clear  or  specific  view  of  the 
grounds  of  these  pretences  of  title,  by  the  respective  defendants, 
without  giving  a  voluminous  detail  of  facts.  The  claim  of  the  heirs 
of  Jacob  Myers  involved  the  consideration,  how  far  certain  judg- 
ments and  sales  by  fieri  fa-ciaSy  and  recovery  in  ejectment,  and  sales 
ander  a  decree  in  Chancery,  were  competent  to  divest  the  title  of 
Jacob  Myers. 

&LTY,  C.  decreed  a  conveyance  for  Stephen  Stuard's  part  only, 
and  that  on  payment  of  the  whole  purchase  money  and  interest. 
From  which  decree  the  complainants  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Martin, 
and  Stephen,  J  J. 

Taney  and  R.  Johnson^  for  the  appellants,  contended,  1.  That  the 
judgments  and  sales  by  fieri  facias,  and  recovery  in  ejectment,  and 
sales  under  the  decree  in  Chancery,  did  divest  the  title  of  Jacob 
Myers.  2.  That  the  proof  supports  the  allegations  in  the  bill  of 
the  purchase,  the  payment  of  the  purchase  money,  the  pursuant 
possession  of  the  complainants,  and  Charles  Myers,  under  whom 
they  claim,  and  their  title  to  have  a  decree  for  a  ox)nveyance.  g^^^ 
•  3.  That  the  decree  of  the  Chancellor  is  erroneous,  in  requiring  '••'CI 
the  payment  of  the  whole  purchase  money,  and  limiting  the  con- 
veyance only  to  part  of  the  lot  of  ground. 

Harper^  Magruder,  and  Speedy  for  the  appellees. 

Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  It  is  the 
opinion  of  the  Court,  that  the  leasehold  interest  arising  out  of  the 
lease  by  Bond  to  Tyson,  of  the  6th  of  August,  1780,  are  wholly 
extinguished ;  but  we  think,  that  on  principles  governing  Courts  of 
Chancery,  the  alleged  contract  between  Charles  Myers  and  Thomas 
Yates,  which  the  complainants  seek  to  have  enforced,  but  which  is 
denied  by  Yates  in  his  answer,  is  not  sustained  to  the  extent  claimed; 
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we  think  too,  that  the  payment  of  money,  which  is  also  denied  in 
the  answer  of  Yates,  is  not  sufficiently  proved. 
The  decree  of  the  Chancellor  is  therefore  affirmed  without  costs. 

Decree  affirmed. 


Knott  vs.  Digges. 

An  action  on  the  case  will  lie  for  a  consequential  injury  sustained  hy  the 
plaintiff,  where  both  an  immediate  and  consequential  injury  is  alleged— 
as,  where  he  proved  that  a  servant  of  the  defendant,  with  his  express 
directions,  rode  his  mare  several  miles  through  different  farms,  and 
turned  her  out,  whereby  he  lost  her  services  for  many  days;  which  the 
defendant  attempted  to  justify,  by  offering  to  show  that  the  mare  was 
trespassing  upon  his  close — It  was  held^  that  the  defendant  had  the  right 
to  arrest  the  mischief  to  his  close,  by  removing  the  trespassing  animal  to 
the  exterior  limits  of  it,  but  further  than  this  he  could  not  go.  (a) 

Appeal  from  Charles  County  Court.  This  wa8  an  action  on  the 
case,  and  the  declaration  alleged  that  the  plaintiff^  (now  appellant,) 
wa«  possessed  of  a  dark  bay  mare  of  the  value  of  $200,  as  of  his 
proper  goods,  whereby  he  received  profit  and  advantage;  yet  the 
defendant,  (now  appellee,)  not  ignorant  ol'  the  premises,  but  mali- 
ciously intending  and  contriving  to  injure  the  plaintiff'  in  this  par- 
ticular, then  and  there  illegally  and  tortiously  took  possession  of  the 
said  mare,  and  carried  her  to  a  great  distance  from  the  farm  of  the 
plaintiff',  and  there  turned  her  loose,  and  injuriously  and  cruelly 
treated  the  said  mare  by  riding  her  hard,  thereby  lessening  her 
value,  whereby  the  plaintiff  lost  the  use  and  service  of  said  mare 
for  a  long  time,  to  wit,  lor  the  space  of  six  months;  and  was  other- 
wise thereby  greatly  injured  and  damaged  to  the  value  of  $500,  &c. 
The  defendant  pleaded  not  guilty.  At  the  trial,  on  the  facts  given 
in  evidence,  which  are  fully  stated  in  the  opinion  delivered  by  this 
Court,  the  County  Court,  [Stephen,  C.  J.,  Key  and  Plater,  A.  J.] 
on  the  defendant's  prayer  directed  the  jury,  that  if  they  should  be 
of  opinion  that  the  mare  was  only  rode  as  far  as  was  sufficient  to 
oQi  prevent  her  ♦  returning  to  trespass  on  the  plaintiff,  and  that 
'^^''  no  damage  was  done  to  her,  that  the  plaintiff  was  not  en- 
titled to  recover.  The  plaintiff  excepted ;  and  the  verdict  and  judg- 
ment being  against  him,  he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  and  Mak- 
tin,  JJ.  by  Stonestreet^  for  the  appellant,  and  Stone^  for  the  appellee. 

Eable,  J.  delivered  the  opinion  of  the  Court.  Both  an  immediate 
and  consequential  injury  is  here  alleged,  although  it  has  been  the 


(a)  See  Rev.  Code,  Art.  67,  VIII,  sees.  1-9,  as  to  cattle  damage  feasant. 
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pleasare  of  the  plaintiff  to  sae  in  ca^e,  for  the  consequential  injury 
only.  To  sustain  his  cause,  he  offered  to  prove,  that  a  servant  of 
the  defendant,  with  his  express  directions,  rode  his  mare  several 
miles  through  different  farms,  and  turned  her  out,  whereby  he  lost 
her  services  for  many  days.  This  trespass  the  defendant  attempted 
to  justify  in  evidence,  by  offering  to  show,  that  the  plaintiff's  mare 
was  trespassing  upon  his  close,  and  that  he  caused  her  to  be  thus 
rode,  to  prevent  a  repetition  of  the  trespass;  and  this  forms  the 
subject  to  be  decided  on  by  this  Court.  Trivial  a«  it  is,  we  consider 
it,  on  the  evidence  in  the  record,  a  trespass  nnjustiiied,  and  are  con- 
strained to  send  it  back  for  further  trial.  The  defendant  had  the 
right  to  arrest  the  mischief  to  his  close,  by  removing  the  trespassing 
animal  to  the  exterior  limits  of  it,  but  further  than  this  he  could 
not  go.  Biding  the  mare  some  miles  beyond  those  limits  and  turn- 
ing her  out,  was  an  unlawful  disturbance  of  the  possession  of  the 
plaintiff's  property,  for  the  consequences  of  which  the  defendant 
is  responsible.  Judgmei^t  reversed^  (&c. 


Obaufxjrd  v8.  The  State,  use  Mtjib. 

Whether  an  instrumoDt  of  writing,  on  which  the  action  is  brought  is  the 
deed  of  the  defendant,  signed,  sealed  and  delivered  by  him,  are  facts  to 
be  submitted  to  the  jury. 

Where  an  instrument  of  writing  is  required  by  law  to  be  recorded,  a  cer- 
tified copy  of  it  is  evidence  of  all  circumstances  necessary  to  give  it 
validity.  But  this  evidence  is  not  conclusive.  It  is  only  prima  facie^ 
and  like  &\\  prima  fade  evidence,  may  be  rebutted,  (a) 

A.  as  the  administrator  of  F.  executed  in  due  form  of  law,  an  administra- 
tion bond  in  1812,  which  was  approved  by  the  Orphans^  Court,  and  on 
which  he  obtained  letters  of  administration.  He  afterwards,  in  1816, 
executed  a  similar  bond,  which  was  placed  upon  the  records  of  the 
Orphans^  Court,  and  upon  which  an  action  was  brought  against  one  of 
the  sureties  therein,  who  pleaded  non  est  factum,  and  that  the  bond  was 
delivered  as  an  escrow,  and  it  was  proved  that  the  obligors  signed  and 
sealed  the  bond.  Held,  that  parol  evidence  was  admissible  to  prove  how 
the  bond  of  1816  came  into  the  office  of  the  Register  of  Wills,  and  why  it 
was  recorded:  but  that  no  such  evidence  was  admissible  respecting  the 
bond  of  1812. 

Appeal  from  Prince  George's  County  Court.  This  was  an  action 
of  debt  brought  on  a  bond  entered  into  to  the  *  State,  on  the  ^q^^ 
9th  of  November,  1816,  by  John  M.  Hepburn,  with  Thomas   '*^'* 


la)  Approved  in  Classen  vs.  Classen,  57  Md.  511;  Dams  vs.  Haniblin,  51  Md. 
540:  Hufchings  vs.  Dixon.  11  Md.  41:  Barry  vs.  Hoffman,  6  Md.  87:  Warner 
vs.  Hardy,  6  Md.  537:  Mitchell  vs.  Mitchell,  1  Gill,  81.  Examined  in  Brooks 
vs.  Marbury,  11  Wheaton,  82.  But  copies  of  deeds  that  are  not  required  to 
be  enrolled  are  not  admissible  in  evidence.  Hum  vs.  So])er.  i)ost,  m.  p.  276. 
13  0  H.  &  J. 
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R.  Hodges  and  the  appellant,  (the  defendant  in  the  Court  helow,) 
conditioned  that  Hepburn  should  well  and  truly  perform  the  office  of 
administrator  of  Jane  Fishwick,  &c.  The  defendant  pleaded,  1. 
That  the  bond  was  delivered  as  an  escrow.  2.  Non  est  factum. 
Issues  were  joined,  and  the  plaintiff  assigned  for  breaches,  that  on 
the  8th  of  April,  1819,  there  remained  in  the  hands  of  Hepburn,  of 
the  clear  estate  of  Fishwick,  the  sum  of  $6,571.92,  by  the  account 
of  the  said  Hepburn  passed  by  the  Orphans'  Court;  and  that  Robert 
Muir,  at  whose  instance  this  suit  was  brought,  is  the  administrator 
of  James  Muir,  deceased,  one  of  the  representatives  of  the  said 
Fishwick,  and  as  such  entitled  to  the  one-fourth  part  of  the  said 
clear  estate,  amounting  to  $1,642.98 ;  and  that  Hepburn,  although 
requested,  never  did  pay,  &c. 

At  the  trial,  the  counsel  of  the  plaintiff  produced  the  bond  on 
which  the  action  was  brought,  dated  the  9th  of  November,  1816, 
and  proved  by  the  subscribing  witness  thereto,  that  the  defendant, 
and  the  other  obligors  therein  named,  signed  and  sealed,  and  that 
he,  a8  the  subscribing  witness,  attested  the  same.  The  counsel  of 
the  plaintiff  also  produced  an  attested  copy  of  said  bond,  certified 
by  the  register  of  wills  of  Prince  George's  County,  as  taken  from 
the  original  bond  filed  and  recorded  in  his  office.  The  defendant 
then  proved  by  said  register  of  wills  of  Prince  George's  County,  and 
who  was  register  before  and  has  been  ever  since  the  year  1812,  that 
the  second  bond  on  file  in  his  office,  purporting  to  be  an  adminis- 
tration bond  on  the  estate  of  Jane  Fishwick^  and  bearing  date  the 
9th  of  November,  1816,  was  delivered  to  him  by  John  M.  Hepburn, 
the  administrator  on  said  estate,  during  the  recess  of  the  Orphans* 
Court,  and  without  any  application  having  been  made  either  to  the 
Court  or  register,  by  any  person  interested  in  said  estate,  for  addi- 
tional or  counter  security,  and  was  consequently  never  called  for  or 
acted  upon,  or  sanctioned  by  the  Court;  and  at  the  time  Hepburn 
delivered  to  the  register  the  second  bond,  the  register  had  some  con- 
versation with  him,  but  which  he  could  not  now  recollect.  That 
this  bond,  being  found  in  the  office,  was  recorded  by  a  deputy  in  the 
office,  without  any  orders  from  the  register  or  the  Court.  That  he 
did  not  recollect  that  he  had  any  instruction  from  Hepburn  at  the 
time  the  bond  was  delivered  to  him  to  record  *  it  as  an 
"33  administration  bond.  That  on  the  6th  of  May,  1812,  Hep- 
burn filed  a  bond,  which  the  register  produced,  dated  the  6th  of 
May,  1812,  executed  to  the  State  by  said  Hepburn,  with  Jane  Hep- 
burn and  John  S.  Brookes  his  sureties,  conditioned  for  the  perform- 
ance by  said  Hepburn,  of  the  office  of  administrator  of  said  Fish- 
wick, and  on  the  same  day  obtained  letters  of  administration  on  the 
estate  of  said  Fishwick,  which  bond  wa«  afterwards  approved  by 
the  Orphans'  Court,  and  still  remained  on  record  in  the  Orphans* 
Court,  as  the  administration  bond  of  the  said  Fishwick.  The  counsel 
for  the  pliiintift'  objected  to  this  proof  as  inadmissible,  and  the  Court, 
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[Stephen,  C.  J.  and  Key,  A.  J.]  being  divided  in  opinion,  the 
testimony  was  rejected.  The  defendant  excepted,  and  the  verdict 
atd  judgment  being  against  him,  he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  G.  J.,  Eable,  Mabtin, 
and  Abgheb,  JJ. 

Taney,  for  the  appellant,  contended,  that  an  attested  copy,  by  the 
register  of  wills,  of  a  bond  purporting  to  be  an  administration  bond, 
is  not  conduaive  evidence  that  the  bond  was  signed,  sealed  or  de- 
livered ;  and  that  therefore  parol  evidence  was  admissible  to  prove 
it  was  delivered  as  an  escrow,  or  not  delivered  at  all. 

MagrudeTj  for  the  appellee.  The  law  requires  that  the  suit  should 
be  brought  on  an  attested  copy  of  the  bond.  There  was  no  general 
prayer  to  the  Court  below,  whether  the  evidence  was  sufficient  to 
entitle  the  plaintifi'  to  recover.  The  object  of  the  proof  of  the  regis- 
ter was  to  falsify  his  record.  Parol  evidence  is  not  admissible  to 
contradict  a  record.  The  register  of  wills  was  not  a  competent  wit- 
ness to  prove  the  facts  set  forth  in  the  bill  of  exceptions,  ooyi 
•  SexceU  vs.  Hepburn,  in  this  Court,  at  June  Term,  1818.  1  '••'^ 
PhiL  JEv,  237 ;  Leigkton  vs.  Leighton,  1  Stra.  210. 

Martin,  J.  delivered  the  opinion  of  the  Court.  Whether  the 
paper  dated  the  9th  of  November,  181G,  on  which  this  suit  was  insti- 
tuted, is  the  deed  of  Craufurd,  signed,  sealed,  and  delivered  by  him, 
are  facts  to  be  submitted  to  the  jury ;  and  the  only  question  for  the 
consideration  of  this  Court  is,  whether  the  testimony  offered  at  the 
trial  ought  to  have  been  received  for  that  purpose. 

The  counsel  of  the  plaintiff,  to  support  the  issues  on  the  part  of 
the  plaintiff',  read  in  evidence  to  the  jury  the  original  bond  of  1816, 
having  proved  by  the  subscribing  witness,  that  it  wa«  signed  and 
sealed  in  his  x>i'6Bence,  but  nothing  said  of  the  delivery.  Had  he 
rested  his  case  entirely  on  this  original  paper,  it  cannot  be  doubted 
that  it  would  be  competent  for  the  defendant,  upon  the  pleas  in  this 
case,  to  give  evidence  that  the  bond  was  delivered  as  an  escrow ; 
and  if  the  jury  were  satisfied  that  the  defendant  had  proved  his 
pleas,  they  ought  to  have  rendered  a  verdict  in  his  favor.  But  the 
plaintiff  also  offered  in  evidence  a  certified  cop3'  of  this  bond  from 
the  records  of  the  Orphans'  Court,  and  this  presents  the  question, 
whether  that  copy  wa«  conclusive  evidence  of  the  due  and  legal  exe- 
cution and  delivery  of  the  bond. 

Where  an  instrument  of  writing  is  required  by  law  to  be  recorded, 
the  enrolment  of  it  is  evidence  of  all  circumstances  necessary  to  give 
it  validity.  But  this  evidence  is  not  conclusive;  it  is  only  prima 
facie,  and  like  2M  prima  facie  evidence  may  be  rebutted.  To  give  it 
a  conclusive  effect  might  be  ruinous  to  the  community ;  an  enrol- 
ment, however  obtained,  would  exclude  all  inquiry ;  it  would  be  a 
shield  and  protection  to  fraud,  forgery  and  deceit. 
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We  therefore  think  that  the  Court  erred  in  rejecting  that  part  of 
Truman  Tyler's  testimony  that  related  to  the  bond  of  1816 ;  the  resi- 
due of  his  testimony,  respecting  the  bond  of  1812,  wa«  not  legal  evi- 
dence, and  the  Court  did  right  in  excluding  it. 

The  judgment  is  reversed  with  costs,  and  ^procedendo  awarded. 

Judgment  reversed^  cfcc. 


235   *  Martin  vs.  The  Mechanics  Bank  of  Baltimore. 

In  an  action  on  an  inland  bill  of  exchailge,  by  an  incorporated  bank,  as  the 
holder  of  the  bill  which  they  had  discounted  before  it  became  due, 
against  the  payee,  evidence  was  given  that  the  acceptors  of  the  bill,  on 
the  day  it  became  due,  and  for  a  long  time  before,  and  for  several 
months  thereafter,  kept  an  account  at  the  said  bank,  by  depositing,  and 
from  time  to  time  checking  out  money,  and  that  on  the  day  the  bill 
became  due  they  had  no  money  in  bank,  but  that  about  a  month  after- 
wards, a  balance  was  struck  between  the  bank  and  the  acceptors,  when 
they  had  a  sum  of  money  sufficient  to  have  discharged  the  bill — HeM, 
that  the  bank  was  entitled  to  recover  the  amount  of  the  bill  from  the 
payee.  That  the  conduct  of  the  holders  of  the  bill  with  regard  to  the 
acceptors,  was  not  a  waiver  of  their  right  against  the  endorsers,  nor  a 
release  as  to  them.  And  as  between  the  holders  and  the  acceptors,  there 
was  no  payment,  (a] 

Appeal  from  Baltimore  County  Court.  Assumpsit  by  the  holders 
of  an  inland  bill  of  exchange  against  the  payee.  Plea,  non  assump- 
sit. At  the  trial,  the  plaintiffs,  (now  appellees,)  gave  in  evidence  an 
accepted  bill  of  exchange,  drawn  on  the  24th  of  August,  1819,  by 
W.  P.  Strike,  on  W.  and  A.  H.  Woods,  for  $645,  and  payable  to  the 
defendant,  (the  appellant,)  or  order,  nine  months  after  date,  and 
delivered  to  the  defendant,  who  endorsed  it  to  J.  Hudson,  who  eu- 

(a)  In  Peoples''  Batik  vs.  Legrand,  Pennsylvania  S.  C.  April,  1883,  (28 
Albany,  L.  J.  203,)  it  appeared  that  the  plaintiff,  a  hank,  held  a  note  endorsed 
by  B.,  upon  which  it  had  obtained  judgment  against  the  maker  C.  The 
bank  agreed  with  C.  to  extend  the  time  of  x>ayment,  if  C.  would  pay  ten 
per  cent,  interest  thereon,  and  continue  his  banking  business  with  the  plain- 
tiff. In  pursuance  of  this  agreement,  and  subsequent  to  the  rendition  of 
the  said  judgment,  C.  had  sufficient  funds  on  deposit  to  pay  the  note.  In 
an  action  against  the  endorser,  it  was  contended  that  these  funds  being 
within  the  power  of  the  plaintiff,  an  obligation  arose  to  appropriate  them  to 
the  payment  of  the  note,  as  in  favor  of  the  endorser,  and  that  since  this  was 
not  done  the  latter  was  discharged.  But  it  was  held  that  the  bank  was 
under  no  legal  obligation  to  apply  the  said  funds  in  liquidation  of  the  note. 
and  that  its  omission  to  do  so  did  not  discharge  the  endorser.  The  Court 
said:  ^^  This  (question  does  not  seem  to  have  frequently  arisen  in  the  Courts. 
but  in  three  cases  out  of  four  to  which  we  have  been  referred,  the  right  of 
the  bank  to  pay  out  the  deposit  of  the  party  in  default  on  his  paper,  "without 
relieving  the  endorser,  has  been  affirmed;  ■"  citing  the  case  in  the  text:  Vo^ 
vs.  (ierman  Bank.  83  111.  599,  and  Natiomd  Bank  vs.  Smith,  66  N.  Y.  271. 
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dorsed  to  W.  M'Mechen,  who  endorsed  to  the  plaintiflfs.  The  haiid- 
writiug  of  all  the  parties  to  the  bill  was  admitted;  and  it  was  also 
admitted  that  a  regular  and  legal  demand  was  made  apon  the  ac- 
<^ptors  on  the  day  on  which  the  bill  became  due,  that  they  refused 
to  pay  it,  and  that  due  and  legal  notice  of  such  refusal  on  the  part 
of  the  acceptors,  was  on  the  same  day  given  to  the  drawer,  and  each 
and  ever}'  of  the  endorsers,  and  that  the  draft  was  also,  on  the  same 
day,  regularly  protested  for  non-payment.  The  defendant  then  gave 
in  evidence,  that  W.  and  A.  H.  Woods,  the  acceptors  of  the  bill, 
did,  on  the  day  on  which  the  same  was  due,  to  wit,  on  the  27th  of 
May,  1820,  and  for  a  long  time  before,  and  until  the  30th  of  Decem- 
ber thereafter,  keep  an  account  with  the  plaintiffs,  at  their  banking 
hoose  in  the  City  of  Baltimore,  by  depositing,  and  from  time  to  time 
-checking  out,  money,  and  that  on  the  day  the  bill  became  due,  W. 
and  A.  H.  Woods  had  no  money  in  bank ;  but  that  on  the  20th  of 
Jane,  1820,  a  balance  was  struck  between  said  bank  and  said  W.  and 
A.  H.  Woods,  and  they  then  had  in  bank  the  sum  of  $700 ;  that  the 
plaintiffs  are  a  banking  institution  at  the  City  of  Baltimore ;  that 
«aid  bill  was  discounted  by  them  before  it  became  due,  and  was  held 
by  them  from  that  time  to  the  time  of  trial.  On  this  evidence  the 
defendant  prayed  the  Court  to  direct  the  jury,  that  the  plaintiffs 
were  not  entitled  to  recover.  Which  the  Court,  [Hanson  and  Ward, 
A.  J.]  refused  to  do.  The  defendant  excepted ;  and  the  verdict  and 
judgment  being  against  him,  he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Martin, 
and  Stephen,  JJ. 

Frichj  for  the  appellant,  raised  the  following  points :  1.'  That  the 
conduct  of  the  appellees,  as  holders  of  the  bill  *  in  question,  ^^q^ 
with  regard  to  the  acceptors  thereof,  was  in  law  a  waiver  of  -^•'^ 
their  right  against  the  endorsers,  one  of  whom  was  the  appellant — 
i.  e.  as  to  the  endorsers  it  was  a  release.  2.  That  as  between  the 
holdei*8  and  acceptors  there  was  a  payment  in  full.  He  contended, 
1.  That  this  was  an  attempt  to  revive  a  debt  which  had  been  extin- 
guished. That  the  special  facts  set  forth  in  the  bill  of  exceptions 
operate  to  discharge  the  legal  liability  of  the  endorsers  on  the  bill. 
That  the  bank  having  at  one  time  had  money  enough  in  their  hands 
to  satisfy  the  same,  were  clearly  entitled  to  apply  it  to  the  credit  of 
the  bill,  and  their  Uiches  in  this  particular  is  not  to  operate  against 
the  endorser.  No  doctrine  is  clearer  than  that,  in  the  absence  of  a  spe- 
<)ific  appropriation,  the  receiver  of  money  has  the  right  of  applying 
it.  Campbell  vs.  Hodgson^  1  Niel  Oaw.  74,  and  the  cases  there  cited. 
Omnn  vs.  Whitaher^  1  H.d^J,  754.  If  this  be  not  in  effect  a  release, 
(as  far  as  the  endorsers  are  concerned,)  it  is  at  least  an  extension  of 
eredit,  a  giving  time,  that  operates  the  same  effect,  and  comes  within 
a  class  of  cases  almost  too  numerous  for  reference.  The  general 
abstract  of  them  is  in  Chitty  on  Bills,  371,  372,  375.    The  leading 
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cases  are  English  vs.  Barley^  2  Bos,  i&  Pull.  61 ;  Ootdd  vs.  Bobsm,  8 
Host,  576 ;  Tindall  vs.  Broton,  1  T.  B.  167 ;  Clarice  vs.  Devlin^  3  Bos. 
&  PuU.  363.  It  will  be  seen  that  all  these  cases  tarn  upon  the  injury 
which  the  endorser  sustains  by  the  conduct  of  the  holder  with  regard 
to  the  acceptor;  and  in  this  view  the  present  case  is  stronger  than 
any  in  the  books.  The  holders  were  in  fact  paid  the  amonnt  of  the 
bill  over  and  over,  and  often,  yet  suffered  it  to  pass,  and  now,  that 
the  acceptors  are  insolvent,  resort  to  the  endorsers.    That  due  notice 

0  01%  ^^  S^^^^j  protest,  &c.  does  not  ♦  alter  the  case.  Ghittyon 
^^'    Bills,  311,  372,  373. 

2.  If  this  view  be  not  correct,  if  there  was  no  giving  time,  it  is 
contended  that  there  was  a  payment,  and  this  upon  positive  author- 
ities. Chitty  on  Bills,  370;  Clayton^ s  Case,  1  MetHvale,  572;  Marsh 
vs.  Houldith;  ChiUy  on  Bills,  370;  2  Bridg.  Index,  586,  5S7 ;  Sleeck's 
Case,l  Merivale,  568;  Oarr  vs.  Carr,  Ibid,  5^1,  (note.)  The  princi- 
ple is  distinctly  asserted  by  these  authorities,  that  money  paid  into 
a  banker's  hands  constitutes  a  debt,  not  a  deposit.  He  becomes  a 
debtor*  for  the  amount.  Hammersley  vs.  Knotty les,  2  JE?«p.  Rep.  666; 
Daice  vs.  Holdsworth,  Peahens  N.  P.  Cos.  64;  Peters  vs.  Anderson,  5 
Taunt.  201;  Bodenham  vs.  Purehas,  2  Bamw.  dt  Aid.  39,  45,  48; 
Brooke  vs.  Enderhy,  2  Brod.  &  Bing.  70,  and  Marsh  vs.  Houldith ; 
Chitty  on  Bills,  370. 

R.  B.  Magruder  and  Strieker,  for  the  appellees.  This  is  a  question 
not  merely  between  the  parties  in  the  record.  It  is  an  attempt  to 
introduce  a  new  principle,  or  to  amplify  an  old  one,  and  extend  it 
beyond  pix)per  limits.  The  Judges  in  England  have  uniformly  re- 
sisted such  attempts,  and  have  adhered  to  fixed  principles,  even 
though  inconvenient  in  their  operation,  and  unwholesome.  This 
may  be  illustrated  by  a  reference  to  Bi<:kerdike  vs.  Bollnian,  1  T.  R. 
^j^^^  405.  The  rule  established  in  that  case  has  been  •  repeatedly 
'••'^  regretted,  yet  as  repeatedly  adhered  to.  Wahcfyn  vs.  St. 
Qiiintin,  1  Bos.  iSo  Pull.  652 ;  2  Esp.  Rep.  516,  S.  C;  Staples  vs.  Okines, 

1  Esp.  Rep.  332;  Orr  vs.  Maginnis,  7  East,  362;  Legge  vs.  Thorpe,  12 
Ea>st,  175;  Ex  parte  Wilson,  11  Ves.  411;  Heath  Ex  parte,  2  Ves.  d: 
Beames,  240.  So  determined  have  been  the  Judges  to  resist  its 
further  relaxation,  that  of  late  years  it  has  been  confined  to  its  letter, 
and  the  reason  upon  which  it  was  founded  has  been  disregarded. 
Staples  vs.  Okines ;  Orr  vs.  Maginnis-,  Hammond  vs.  Dufrane,  3  Comp. 
145;  Thackray  vs.  Bennett,  Ibid,  164;  Chitty  on  Bills,  267. 

If  the  dealings  complained  of  have  released  the  appellant,  it  must 
be  upon  the  grounds  of  some  prejudice  to  the  rights  of  subrogation, 
viz.  either  1st.  An  agreement  not  to  sue.  2d.  An  agreement  to 
extend  the  time,  (7iovati<t  debiti;)  or  3.  A  composition  of  part  lor  the 
whole,  &c.  As  to  what  a  holder  may  do,  and  what  he  may  not  do, 
see  Chitty  on  Bills,  371 ;  Bordley  vs.  Buchanan,  ^  H.  dt  McH.  43.  Is 
the  case  at  bar  within  the  principle  of  those  cases  ?  But  it  has  been 
alleged  that  the  bank  received  $700  from  the  acceptors,  and  might 
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have  paid  themselves,  and  they  oaght  in  common  jostice  to  have 
done  so — ^to  have  stopt  this  money  for  the  benefit  of  the  endorsers. 
No  such  contract  was  made  by  the  bank.  Nan  hcec  in  fcedera  rent. 
They  made  no  such  contract  in  law.  Did  they  in  equity  t  A  credi- 
tor is  not  bound  to  use  active  diligence.  Wright  vs.  Simpson^  6  Ves. 
734. 

So  in  the  case  at  bar,  it  is  contended  that  the  circumstances 
stated  in  the  bill  of  exceptions,  amount  in  law  to  a  payment,  and 
by  extinguishing  and  annihilating  the  debt  on  this  bill,  work  a 
release  of  the  endorsers.    To  maintain  this  position,  the  appellant 
mast  establish,  1st.  A  right  in  the  bank  to  apply  this  money  against 
the  will  of  its  debtor.    2d.  An  imperative  obligation  to  do  so  for  the 
benefit  of  the  sureties.    3d.  That  as  between  Woods  and  the  bank, 
the  law  attributed  this  money  to  the  payment  of  this  bill.      But 
admitting  there  is  na  difference  between  a  bank  and  a  banker, 
ii'  a  bank  has  the  right,  it  must  be  from   that  of  lien  or  set 
off.    As  to  lien. — Davis  vs.  Bowsher^  6  1\  B.  488 ;  Oales  vs.  Perkins, 
9  Uast^  U ;   Williams  vs.  Everett,  14  East,  587,  690.    Bills  put  with  a 
banker  for  a  specific  puri)ose,  cannot  be  appropriated  otherwise. 
Parke  vs.  Eliason,  1  East,  550 ;  Be  BarnaUs  vs.  Fuller,  14  Ea>st,  590. 
•  Before  the  case  at  bar  is  distinguished  from  Clayton^ s  Case,   ^^^  , 
let  us  look  at  the  different  rules  for  the  attributing,  applying   -^^^ 
or  appropriating  payments.    1st  Bule.    That  a  debtor  may  peremp- 
torily appropriate  his  payments,  and  if  he  neglects  to  do  so,  and  his 
intention  be  not  shown  by  circumstances,  the  creditor  may  apply. 
yeicmarch  vs.  Clay,  14  East,  239 ;  Peters  vs.  Anderson,  5  I'aunt,  201 ; 
Plomer  vs.  Long,  1  Stark,  153 ;  Bodenham  vs.  Purcha^,  2  Barntc.  rfr 
Aid.  45;  Qicinn  vs.    Whitaker,  1  H.  db  J.  755.    2d  Eule.    That  a 
debtor  to  a  banker  even  has  a  right  peremptorilj'  to  direct  the  appro- 
priation of  his  money :  and  though  indebted  to  the  banker,  may 
direct  him  to  pay  the  money  to  a  stranger.    Be  BarnaUs  vs.  Fuller, 
14  EaM,  590,  (note;)   Kilshy  vs.    Williaitis,  5   Bamw,  &  Aid.  815; 
Williams  vs.  Everett,  14  East,  587,  590 ;  Parker  vs.  Eliason,  1  East, 
550.    3d  Bule.    That  in  all  cases,  debtor  and  creditor  may  agree  as 
to  the  appropriation  of  money,  and  may  determine  its  character. 
This  is  admitted  in  Clayton^s  Case,  1  Mer.  599,  610,  and  in  Bodenham 
vs.  Purcha^.    May  be  a  deposit  and  not  a  payment,  if  the  parties  so 
agree.    Hammersley  vs.  Knowlys,  2  Esp.  Rep.  667 ;  Be  Barnales  vs. 
Fuller,  14  East,  590,  establishes  it  a  deposit,  because  the  bank  did 
not  "  repudiate  it  as  such  directly."    4th  Bule.  Appropriation  may 
be  inferred  "  from  circumstances,"  in  all  cases,  even  bankers.    Ham- 
mersley vs.  Knoivlys;  Marsh  VB.  Houldith,  Chitty,  370;  Newmarch  vs. 
Clay;  Peters  vs.  Anderson;  Bodenham  vs.  Purchas;  Kilsby  vs.  Wil- 
liams, and  CloAfton's  Case.    But  in  the  absence  of  appropriation  by 
debtor,  or  by  agreement,  or  by  circumstances  showing  the  appropria- 
tion, the  rule  in  Clayionh  Case,  applies.    Now  the  case  at  bar  falls 
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within  none  of  these  rales,  because  the  -^700  were  not  put  into  bank 
animo  solvendi — it  was  no  payment. 

*  Glenn,  in  reply.  1.  This  case  shows  more  than  supineness— 
^"^^  it  shows  a  treating  with  the  principal  debtor,  so  as  to  affect  the 
surety,  as  in  the  case  of  Oould  vs.  Robson,  8  Eastj  57G.  While  this 
money  was  in  the  Hands  of  the  bank  it  could  not  sue,  as  a  setoff 
extinguished  the  debt,  and  the  subsequent  dealing  with  acceptors  is 
at  the  peril  of  the  holders.  The  bank  has  an  election,  but  it  is  at  its 
peril,  otherwise  a  protested  note  or  bill  is  a  continuing  guarantee  for 
any  subsequent  advances.  2.  A  party  paying  has  a  right  to  appro- 
priate if  he  do  so  at  the  time  of  payment.  De  Bamales  vs.  Fuller, 
14  East,  590,  (note.)  If  he  omit  to  do  so,  the  creditor  has  a  right  ex- 
ercisable at  any  time,  unless  acts  or  circumstances  show  an  intention 
of  the  debtor  to  appropriate.  Claytofi's  Vase,  I  Merivale,  585.  This 
as  between  the  parties ;  but  as  relates  to  sureties,  if  both  debtor  and 
creditor  omit  to  appropriate,  the  law  makes  it.  Gtcinn  vs.  Whitaker^ 
1  H,  iit  J.  755;  Wallace  vs.  Johnson,  3  H.  tfe  McE.  590.  Payments 
are  always  made  in  discharge  of  a  subsisting  debt.  Hammersley  vs. 
KnowlySj  2  Esp.  Rep.  666;  Edmeads  vs.  Newman,  1  Barnw.  dt  Cressic, 
418;  Marsh  t^s.  Houldith;  Chitty  on  Bills,  370,  and  Rammersley  vs. 
Knowlys,  2  Esp.  Rep.  666. 

Buchanan,  0.  J.  delivered  the  opinion  of  the  Court.    Two  points 
were  presented  to  the  consideration  of  the  Court  in  the  discussion  of 
this  ca^e — First,  That  the  transactions  set  out  in  the  bill  of  excep- 
tions, between  the  appellees  and  W.  and  A.  H.  Woods,  amocinted  in 
law  to  a  waiver  of  their  right  of  action,  or  to  an  exoneration  of  the 
appellant  from  all  liability  on  account  of  his  endorsement;  and 
second,  that  by  operation  of  law  they  amounted  to  a  payment  in  full 
of  the  bill ;  which,  beginning  with  the  last,  •  will  be  briefly 
'^^^  examined.    It  is  regretted  that  the  account  current  between 
W.  and  A.  H.  Woods,  and  the  appellees,  does  not  appear  in  the 
record,  by  which  the  character  of  their  dealings  might  be  more  dis- 
tinctly developed,  than  by  the  statement  in  the  bill  of  exceptions, 
which  is,  ^^  that  on  the  27th  of  May,  1820,  the  day  on  which  the  bill 
fell  due,  and  for  a  long  time  before,  and  until  the  30th  of  December, 
following,  the  Messrs.  Woods  kept  an  account  with  the  appellees  at 
their  banking  house,  by  depositing,  and  from  time  to  time  checking 
out  money ;  that  on  the  day  the  bill  became  due,  they  had  no  money 
in  bank,  but  that  on  the  20th  of  June  following  the  account  was  bal- 
anced, when  it  appeared  that  the  Messrs.  Woods  had  in  bank  the 
sum  of  $700.    That  the  bill  was  discounted  before  it  became  dne» 
and  has  ever  since  been  held  by  the  appellees.'^    Now  if  the  amount 
of  the  bill  in  question  formed  an  item  of  debt  against  the  Messrs. 
Woods  in  that  account,  making  one  continued  and  entire  account  of 
all  their  dealings,  and  was  so  treated  by  the  parties,  the  principle  of 
Clayton^s  Case,  1  Merivale,  572,  and  of  Bodenham  and  Philips  vs.  Ptrr- 
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chas,  2  Barnw,  d;  Aid.  39,  would  apply;  and  the  balance  struck, 
being  the  balance  of  one  entire  account,  embracing  all  the  transactions 
between  the  parties,  the  amount  of  the  bill  constituting  a  part  of 
the  aggregate  amount  on  the  debtor  side  of  the  account,  it  would 
follow,  (the  credits  exceeding  the  debits,)  that  the  amount  of  the  bill 
was  sunk,  and  the  bill  in  contemplation  of  law  discharged,  and  could 
not  be  revived  as  against  the  endorsers.    But  if  it  was  in  fact,  an 
item  of  charge  in  the  account,  it  was  incumbent  on  the  ap])ellant  to 
show  it;  and  not  having  done  so,  we  must  take  what  appears  in  the 
bill  of  exceptions  as  our  guide ;  and  looking  to  that  only,  it  would 
seem  very  clear,  that  the  amount  of  the  bill  was  not  carried  into  the 
account,  but  that  it  was  a  cash  account,  consisting  entirely  of  moneys 
lodged  in  and  checked  out  of  bank,  unconnected  with  any  other 
transaction.    In  which,  according  to  the  usual  course  of  such  trans- 
actions, the  bank  must  have  stood  charged  with  the  sums  placed  in, 
and  credited  by  the  amounts  checked  out.    The  statement  is,  that 
the  Messrs.  Woods  kept  an  account  with  the  appellees,  ^^  by  deposit- 
ing, and  from  time  to  time,  checking  out  money,"  confining  it  in 
terms  to  an  account  of  deposits  and  checks,  and  excluding  the  idea 
of  anything  else  ^forming  an  item  in  the  account.    The  case  ^  .  . 
oiRammersley  vs.  Knawlys^  2  Esp,  Rep,  666,  much  relied  on  in   ^^^ 
argument,  was  this — ^The  defendant  lent  his  note  to  one  Jefferys  for 
hi3  accommodation,  who,  upon  the  faith  of  that  note,  and  others, 
which  he  lodged  with  the  plaintiffs  as  his  bankers,  borrowed  of  them 
the  amount.    Jefferys  afterwards  made  a  considerable  payment  into 
the  house,  and  promised  to  pay  the  balance,  but  in  no  otherwise 
made  any  particular  appropriation  at  the  time  of  the  sum  paid.    The 
amount  of  the  notes  on  which  the  money  was  lent,  constituted  the  then 
only  subsisting  debt.    Jefferys  afterwards  became  insolvent,  and  the 
suit  was  brought  on  the  note  lent  to  him  by  the  defendant,  in  order  to 
cover  the  general  balance  which  had  become  due  from  him  to  the  plain- 
tifb.    But  it  was  held,  that  as  the  only  subsisting  debt,  at  the  time  the 
payment  was  made  by  Jefferys  on  account,  arose  on  the  notes  de- 
posited with  the  plaintiffs,  the  amount  paid  could  not  be  considered 
as  a  mere  deposit,  but  should  be  applied  to  that  account,  and  the 
plaintiffs  were  only  permitted  to  recover  the  balance  due  on  the  notes, 
after  deducting  the  amount  paid ;  which  is  not  like  this  case ;  there 
money  was  advanced  to  Jefferys  on  the  faith  of  certain  notes  de- 
posited as  a  security,  the  amount  of  which  was  charged  to  him  in 
account,  and  constituted  the  only  debit ;  and  from  his  saying,  when 
he  made  a  payment  into  the  house,  that  he  would  pay  the  balance 
when  he-  received  certain  money  which  he  expected,  it  is  obvious 
that  be  intended  it  as  a  payment  in  paii;  of  the  debt  he  then  owed 
the  plaintiffs,  as  by  balance  he  could  only  have  meant,  the  amount 
remaining  due  after  deducting  the  sum  paid ;  and  as  the  only  debt 
he  then  owed  them  arose  on  the  notes  dei)Osited,  he  must  have  iu< 
tended  it  as  a  payment  on  that  account,  and  in  part  discharge  of 
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those  notes.  But  here  no  money  was  loaned  or  advanced  by  the  ap- 
pellees on  the  accepted  bill  to  the  Messrs.  Woods,  nor  is  there  the 
remotest  ground  lor  supposing,  that  any  of  the  different  sums  of 
money,  occasionally  lodged  by  them  in  bank,  were  either  paid  or  re- 
ceived on  that  account.  On  the  contrary,  it  is  manifest  that  they 
were  not.  The  principle  that  where  a  man  indebted  on  several  ac- 
counts, makes  a  partial  payment,  without  applying  it  particularly  to 
either,  the  creditor  may  make  the  appropriation,  does  not  ail'ect  this 
case.  The  nature  of  a  transaction  may  be  such,  as  to  show  how  a 
9/1 A  P^y^®^**  *  ^^  applied,  without  any  express  appropriation  at 
'^^^  the  time  by  the  party  making  it ;  and  the  circumstance  that 
the  bill  in  question  was  neither  taken  up  by  the  Messrs.  Woods,  nor 
cancelled,  which  should  have  been  done  by  the  proper  officer  of  the 
bank,  if  the  moneys  placed  there  by  them  were  either  paid  or  re- 
ceived on  that  account,  shows  that  it  was  not  so  intended  or  under- 
stood by  either  party.  But  the  proof  is,  that  for  a  long  time  before 
and  after  the  bill  became  due,  the  Messrs.  Woods  kept  an  account 
with  the  plaintiffs  at  their  banking  house,  by  depositing,  and  from 
time  to  time  checking  out  money,  and  that  on  a  balance  being  struck 
upon  that  account,  on  the  20th  of  June,  (some  time  after  the  bill 
wa<8  due,)  the  Messrs.  Woods  then  had  in  bank  the  sum  of  $700 ;  but 
that  on  the  day  the  bill  became  due  they  had  no  money  in  bank. 
Not  that  the  acconnt  had  then  been  closed,  and  a  new  account  after- 
wards opened,  on  which  the  balance  of  $700  appeared  on  the  20th  of 
June,  but  that  on  examination  the  sums  deposited  were  found  not  to 
exceed  in  amount,  on  the  day  the  bill  became  due.  the  checks  that 
had  been  issued,  though  no  settlement  appears  to  have  been  made, 
nor  any  balance  stmck ;  but  it  remained  an  open  running  account* 
consisting  entirely  of  moneys  lodged  in  and  checked  out  of  bank,  on 
which  the  sums  placed  in  bank,  after  the  bill  was  due,  produced  the 
balance  that  was  afterwards  struck  on  the  20th  of  June,  the  amount 
of  the  bill  not  constituting  an  item  in  that  account,  nor  entering  at 
all  into  the  contemplation  of  the  parties.  And  being  a  continuing 
unsettled  account,  all  the  moneys  lodged  in  bank,  after  the  bill  be- 
came due,  must  be  understood,  (nothing  appearing  to  the  contrary,) 
as  having  been  so  placed  there,  on  the  same  terms,  and  with  the 
same  understanding  between  the  parties,  that  accompanied  the  ante- 
cedent transactions  composing  that  account;  and  it  as  clearly  appears 
how  they  were  applied,  as  if  there  had  been  an  express  appropria- 
tion of  them  at  the  time ;  that  is,  they  were  applied  to  the  account 
of  deposits  and  checks,  in  the  language  of  the  bill  of  exceptions,  and 
the  application  being  thus  made  by  the  parties  themselves,  the  law 
will  not  make  a  different  appropriation,  which  could  not  be  done  with- 
out violating  the  manifest  understanding  and  intention  of  the  par- 
ties. It  is  not  the  case  of  a  general  payment,  of  which  no  applica- 
tion  was  made  at  the  time  by  either  party,  but  a  particular 
^^*    application  by  the  respective  •  parties,  for  their  mutual  bene- 
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fit  and  coDveuience,  according  to  the  common  course  of  business  in 
our  moneyed  institutions,  of  funds  placed  in  bank  for  that  especial 
purpose,  which  they  had  a  right  to  make ;  and  the  transactions  be- 
tween them,  in  relation  to  the  moneys  so  placed  in  bank,  did  not  by 
operation  of  law,  amount  to  a  payment  and  discharge  of  the  bill^ 
under  the  circumstances  marking  the  character  of  the  case. 

The  other  position,  ^^  that  the  transactions  between  the  appellees 
and  W.  and  A.  H.  Woods,  amounted  in  law  to  a  waiver  of  their 
right  of  action,  or  to  an  exoneration  of  the  appellant  from  all  lia> 
bility  on  account  of  his  endoi-sement,"  is  equally  uusustained. 

The  holder  of  a  bill  may  forbear  to  sue  the  acceptor  as  long  as  he 
pleases,  and  will  not  thereby  discharge  the  other  parties  from*  their 
liability,  provided  he  does  not  agree  to  give  time  to  the  acceptor, 
without  their  concuiTcnce. 

And  if  there  was  no  obligation  of  active  diligence  on  the  plain- 
tiffs, as  holders  of  the  bill,  to  sue  W.  and  A.  H.  Woods,  the  accep- 
tors, for  the  benefit  of  the  endorsers,  they  were  under  no  obligation 
to  violate  the  terms  on  which  the  money  was  obviously  placed  in 
bank,  and  apply  it  to  the  payment  of  the  bill  for  the  benefit  of  the 
endorsers.  It  would  have  been  an  abuse  of  the  confidence  reposed 
in  them  by  W.  and  A.  H.  Woods,  for  whom  the  bill  was  not  dis- 
counted, and  there  was  no  greater  obligation  of  active  diligence  in 
one  case  than  the  other. 

The  mere  placing  monej^  in  bank  on  deposit  by  the  Messrs.  Woods, 
had  not  of  itself  the  effect  to  discharge  the  appellant  from  his  lia- 
bility as  endorser  of  the  bill ;  and  the  not  diverting,  by  the  plains 
tifiis,  the  money  from  the  purpose  for  which  it  was  so  placed,  and 
received  by  them  in  bank,  and  applying  it  to  the  payment  of  the 
bill,  was  not  more  to  the  prejudice  of  the  endorsers,  than  their  for- 
bearing to  sue  the  acceptors,  and  did  not  amount  in  law  to  a  w^aiver 
of  their  right  of  action  against  either  of  the  parties. 

Judgment  affirmed. 


*  STANFIELD  V8.  Boyer.  248 

Words  tending  to  charge  an  unmarried  woman  with  fornication,  are  not 

actionable,  (a) 
A  variance  between  the  words  charged  in  the  declaration^  and  the  words 

proved,  is  fatal. 

(a)  By  Rev.  Code,  Art.  67,  XXII,  sec.  1,  all  words  spoken  maliciously 
touching  the  reputation  for  chastity  of  a/ewie  sole,  and  tending  to  the  injury 
thereof,  shall  be  deemed  slander.  The  case  in  the  text  is  cited  in  Wagaman 
VB.  Byers.  17  Md.  187,  and  Griffin  vs.  Moore,  43  Md.  247.  In  the  latter  case  it 
held  that  words  charging  a  married  woman  with  adultery,  or  with  keeping 
a  bawdy  house,  are  not  actionable  per  se. 
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Appeal  from  Baltimore  County  Court.  This  was  an  action  of 
slander.  It  is  deemed  unnecessary  to  state  the  slanderous  words 
stated  in  the  declaration.  They  charged  the  plaintifiP,  (who  was  an 
unmarried  woman,)  with  fornication.  The  words  proved  were  only 
such  from  which  the  fornication  might  have  been  inferred.  On  the 
defendant's  prayer,  the  Court,  [Hanson,  A.  J.]  refused  to  direct  the 
jury,  that  the  plaintiff*  was  not  entitled  to  recover.  The  defendant 
excepted;  and  the  verdict  and  judgment  being  against  him,  he  ap- 
pealed to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Earle,  Mabtin, 
and  Stephen,  JJ. 

Glenrij  for  the  appellant,  contended,  1.  That  the  words  charged  in 
the  declaration  were  not  actionable,  because  they  neither  imputed  a 
crime  to  the  plaintiff,  nor  charged  her  with  any  thing  which  tended 
to  exclude  her  from  society,  nor  affected  her  in  her  trade  or  office. 
In  other  words,  that  to  call  an  unmarried  woman  a  whore,  was  not 
actionable.  2.  That  the  words  proved  differ  from  those  alleged  in 
the  declaration.  On  the  first  point  he  cited  Brooke  vs.  Coffin,  o 
Johns.  Eep.lSSj  and  the  cases  there  cited.  Thesell  vs.  Cooper ,  1  Boll 
Ah.  36 ;  Comb.  138.  The  Act  of  1715,  ch.  27,  s.  3.  12  Mod.  248. 
On  the  second  point  he  cited  Cook  vs.  CoXj  3  Maide  dt  Selw.  110 ;  and 
Hancock  vs.  Winter^  7  Taunt.  205. 

1^0  counsel  appeared  for  the  appellee. 

Mabtin,  J.  delivered  the  opinion  of  the  Court.  Two  objections 
have  been  made  to  the  judgment  of  the  Court  below  in  this  case, 
both  of  which,  we  think,  are  sustained  upon  established  principles  of 
law.  The  words,  as  proved  by  the  witnesses,  are  not  in  themselves 
actionable,  and  if  they  were  actionable,  the  variance  between  them 
and  those  laid  in  the  declaration,  is  fatal. 

We  do  not  think  it  necessary  to  enter  into  a  minute  explanation 
of  this  case.  The  judgment  of  Baltimore  County  Court  is  reversed, 
with  costs  to  the  appellant.  Jvdgment  reversed. 


249     •  Battues  vs.  Sellers  &  Patterson. 

A  bill  of  i>arcel8  being  considered  evidence  of  a  contract,  and  a  sufficient 
memorandum  in  writing  to  take  the  case  out  of  the  Statute  of  Frauds, 
parol  evidence  cannot  be  received  substantially  to  change  it.  (a) 

Whether  or  not  parol  evidence  can  be  received  to  establish  fraud,  and 
thereby,  under  particular  circumstances,  avoid  a  contract  made  in 
writing?     Qnere. 

(a)  Approved  in  Oagood  vs.  Leicis^  2  H.  &  G.  522,  526. 
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Appeal,  from  Baltimore  County  Court.  This  cause  was  before 
this  Court  at  June  Term,  1820,  the  judgment  of  the  County  Court 
was  reversed,  and  the  case  sent  back  with  a  procedendo.  See  5  H,dt 
J,  117.  It  came  again  before  the  Court,  at  the  instance  of  the  plain- 
tiff below,  upon  a  difi'erent  question ;  and  the  facts  in  the  case  are 
fully  stated  in  the  opinion  given  by  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Martin, 
aud  Stephen,  JJ. 

Williams  and  Meredith^  for  the  appellant,  cited  Roh.  on  Fratids,  10, 
11;  1  PUllifs  JEvid.  423,  436,  437,  (note;)  Sudg.  97;  Poicell  vs.  JEd- 
mundSj  12  East^  6;  Gardiner  vs.  Oray^  4  Campb.  144;  Parkhurst  vs. 
Von  CartlandU  1  Johns.  Chan.  Rep.  273,  281;  Meres  vs.  An^sel^^  3  Wils. 
275 ;  Preston  vs.  Merceau^  2  W.  Blk.  Rep.  1249 ;  Wain  vs.  Warlters^ 
5  East,  10 ;  Pantericke  vs.  Pmclet^  2  Atk.  383 ;  Rich  vs.  Jackson^  4  Bro. 
Chan.  Ca.  514;  Brodie  vs.  St.  Paul^  1  Ves.  Jr.  333.  Woollam  v«. 
EearUj  7  Ves.  217;  Higginson  vs.  Clowes^  15  Ves.  516;  Davis  vs.  Sy- 
monds,  1  Cox^s  CaseSj  402;  Weightman  vs.  Caldwell^  4  Wheat.  89,  (and 
notes;)  Or  ant  vs.  Na^lor,  4  Cranch^  224;  aud  Bin^tead  vs.  OoZeTraan, 
Bunfr.  65. 

R.  Johnson  and  Olenn^  cited  X«zri8  vs.  Cosgrove,  2  Tat^n/.  2 ;  Mbon 
vs.  jffarf,  7  Tawnt  295 ;  Boring  vs.  Lemmon,  5  JS.  dt  J.  223 ;  iS't^e^  vs. 
EUlearyj  •  ((^»te  86;)  Johnson  vs.  jRona2d'«  Adm^r^  4  Munf.  ^mg^ 
Rep.  77;  1  Phillip^s  JEvid.  410;  Saunderson  vs.  Ja^ikson^  2  -Bo«.  '•^^ 
<i&  PwU.  239;  Ct(^  vs.  Piewn,  1  ifaule  d^  SfeZtr.  21;  Keating  vs.  Price j 
I  Johns.  Cas.  22. 

Mabtin,  J.  delivered  the  opinion  of  the  Court.  This  action  was 
founded  on  a  contract  alleged  to  have  been  made  by  Appleton  and 
Poor,  as  the  agents  of  Bichard  Batturs,  the  appellant,  with  Abraham 
Sellers  and  John  Patterson,  the  appellees.  At  the  trial,  the  plain- 
tiff read  to  the  jury,  as  evidence  of  the  contract,  a  bill  of  parcels,  in 
the  following  words :  "  Baltimore,  Kov.  14th,  1814.  Messrs.  Abr'm 
Sellers  and  John  Patterson,  bought  of  Appleton  and  Poor,  one  bale 
superfine  broad  cloths,  viz. 

No.  87,  89,  90,  96, 96,  97, 98,  8  ps.  BPk,  153i 

83,84,91,92 4        Blue,   78f 

85,86,93,94 4       Green,  70J 


3024  yds.  17,  jS5,142  50 
Note  75  days,  to  be  dated  on  the  delivery  oi  the  goods."  And 
proved,  that  the  said  bill  of  parcels,  and  also  a  pattern  card  contain- 
ing the  sami)les  of  the  cloths  sold,  which  had  been  cut  off  from  the 
same,  and  were  a  part  ot*  the  original  quantity  contained  in  the  bale, 
were  delivered  to  the  appellees,  and  kept  by  them ;  that  the  said 
cloths  were  sold  by  the  pattern  card,  and  that  the  bale  of  cloths 
did,  in  all  respects,  correspond  with  the  bill  of  parcels  and  card  of 
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samples.  The  plaintiflF  further  proved,  that  Appleton  and  Poor  ten- 
dered to  the  appellees  the  bale  of  cloths,  as  stated  in  the  bill  of  par- 
cels, and  that  they  refused  to  receive  the  same.  The  defendants 
then  offered  parol  evidence  to  prove,  that  Poor,  when  he  proposed  to 
sell  the  bale  of  cloths  to  them,  i-epresented  them  to  be  superfine 
London  cloths,  and  that  he  guaranteed  them  to  be  such,  and  that  he 
stated  if  they  were  not  London  cloths  the  appellees  should  not  be 
obliged  to  accept  them,  and  it  should  be  no  contract ;  that  the  bale 
of  cloths  were  not  London  cloths,  but  only  tolerable  Yorkshire  cloths, 
and  that  London  cloths  are  of  much  ♦  more  value  than  York- 
^^^  shire  cloths.  They  also  offered  to  prove  they  did  not  agree 
to  purchase  by  the  pattern  card,  but  purchased  solely  on  the  repre- 
sentation and  guarantee  that  they  were  London  cloths.  To  which 
parol  evidence  the  plaintiff  objected,  but  the  Court  overruled  the 
objection,  and  permitted  it  to  go  to  the  jury. 

Whether  the  bill  of  parcels  is  written  evidence  of  the  contract,  is 
not  a  question  before  us.  By  the  decision  of  this  Court,  on  the 
former  appeal  between  these*  parties,  it  was  determined,  that  under 
the  circumstance  disclosed  by  the  evidence  in  the  case,  Appleton 
and  Poor  were  the  agents  of  both  parties ;  that  the  bill  of  parcels 
was  evidence  of  the  contract,  and  a  sufficient  memorandum,  in  writ- 
ing, to  take  the  case  out  of  the  Statute  of  Frauds. 

Could  parol  evidence  then  be  received  to  substantially  change  the 
contract  thus  reduced  to  writing  f 

This  question  is  too  well  established  to  require  exposition  or 
authorities.  It  is  not  now  open  for  discussion.  That  such  evidence 
is  not  admissible,  has  been  sanctioned  by  almost  every  tribunal  both 
in  England  and  this  country,  and  if  there  is  any  legal  principle  that 
that  is  considered  at  rest,  and  which  ought  not  to  be  again  dis- 
turbed, it  is  that  now  presented  to  us. 

Judge  Thompson,  at  the  last  term  of  the  Supreme  Court  of  the 
United  States,  in  the  case  of  JRenner  vs.  The  Bank  of  Columbia,  9 
Wheat.  581,  observes,  "It  is  said  the  effect  of  this  testimony  is  to 
alter  and  vary,  by  parol  evidence,  the  written  contract  of  the  par- 
ties. If  this  is  the  light  in  which  it  is  to  be  considered,  there  can 
be  no  doubt  it  ought  to  be  laid  entirely  out  of  view,  for  there  is  no 
rule  of  law  better  settled,  or  more  salutary  in  its  application  to  con- 
tracts, than  that  which  precludes  the  admission  of  parol  evidence  to 
contradict,  or  substantially  vary,  the  legal  import  of  a  written  agi'ee- 
ment." 

Whether  parol  evidence  can  be  received  to  establish  fraud,  and  ' 
thereby,  under  particular  circumstances,  avoid  a  contract  made  in 
writing,  is  a  question  upon  which  we  give  no  opinion,  because  we 
think  it  is  not  presented  by  this  record.  The  parol  evidence  offered, 
was  clearly  intended  to  show  a  contract  different  from  that  in  the 
bill  of  parcels;  that  the  appellant,  by  tendering  cloths,  such  as  were 
described  in  the  bill  of  parcels,  was  not  entitled  to  recover,  but  he 
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ought  to  have  tendered  London  broad  cloths,  •  becaose,  by  ^ 
his  contract,  he  had  guaranteed  the  cloths  sold  to  be  of  that  "^^^^ 
description ;  and  this  addition  to,  or  variation  of,  the  written  con- 
tract, was  to  be  proved  by  the  parol  evidence  offered.  Without 
torturing  the  language  of  the  bill  of  exceptions,  no  other  construc- 
tion can  be  given  to  it. 

Judgment  reversed,  and  procedendo  awarded. 


Lamboen  v8.  Watson. 

Afi.fa.  on  a  judgment  obtained  by  B.  against  L.  was  placed  in  the  hands  of 
M.  a  sheriff,  and  by  him  laid  upon  the  land  of  L.  who,  at  the  sale,  per- 
ceiving that  it  would  not  sell  for  its  real  value  at  that  time,  entered  into 
an  agreement  with  W.  that  he  should  bid  it  off  for  and  ux>on  L's  account, 
to  enable  him  thereby  to  gain  time  to  raise  the  money.  W.  did  bid  off 
the  land  at  less  than  its  value,  but  conceiving  the  design  of  turning  the 
purchase  to  his  advantage,  entered  into  a  fraudulent  agreement  with  M. 
to  retain  it  for  their  mutual  beq^fit,  and  refused  to  relinquish  it  to  L. 
who  had  made  an  arrangement  with  B.  for  i>ayment  of  the  debt.  For 
this  violation  of  his  agreement,  L.  brought  an  action  on  the  case,  on  the 
verbal  agreement  against  W.  who  rested  his  defence  on  the  Statute  of 
Frauds.  Hdd^  that  the  action,  not  being  founded  on  deceit,  misrepre- 
sentation or  fraud,  is  within  the  Statute  of  Frauds,  (a) 

Courts  of  law  as  well  as  of  equity,  have  cognizance  of  fraud,  but  Courts  of 
law  relieve  against  it  negatively,  by  inquiring  into  the  circumstances, 
and  not  permitting  plaintiffs  to  recover  in  actions  brought  on  deeds  or 
contracts  fraudulently  obtained,  and  thus  virtually  annulling  such  deeds 
or  contracts  as  against  the  fraudulent  parties.  But  they  cannot  enter- 
tain actions  upon  verbal  contracts  within  the  Statute,  on  the  ground  of 
fraud  in  refusing  to  perform  them. 


id  h 


[a)  Affirmed  in  Ditvall  vs.  Peachy  1  Gill,  181.  In  Baker  vs.  Wamtvright^  86 
Md.  336,  there  was  a  verbal  contract  by  which  A.  was  made  the  agent  of  B. 
to  purchase  land  at  a  sheriff  ^s  sale  for  B.  in  A^s  own  name,  it  being  agreed 
that  B.  was  to  have  the  benefit  of  the  purchase,  and  should  advance  the 
money  to  enable  A.  to  fulfil  the  written  contract  which  he  made  with  the 
sheriff  as  vendor.  B.  advanced  only  a  part  of  the  purchase  money,  and  A., 
having  been  compelled  to  pay  the  balance,  brought  an  action  to  recover  from 
B.  the  amount  i>aid  to  the  sheriff.  Upon  these  facts  it  was  held  that  the 
contract  between  A.  and  B.  was  not  within  the  4th  section  of  the  Statute  of 
Frauds;  but  was  simply  a  contract  of  agency,  which  parol  evidence  was 
admissible  to  prove.  The  Court  distinguished  the  case  in  the  text  and  said, 
that  there  the  contract  was  simply  that  Watson  should  buy  and  that  Lam- 
bom  should  have  the  privilege  to  redeem  or  repurchase  at  the  same  price,  and 
that  the  agreement  was  not  one  constituting  Watson  agent  of  Lamborn. 
M.U.LER,  J.  in  his  dissenting  opinion  said,  that  he  was  unable  to  reach  the 
conclusion  that  the  Statute  did  not  apply,  and  that  he  could  not  distinguish 
the  case  before  him  from  the  case  of  Lanibom  vs.  Watson,  Cf.  Lamborn  vs. 
Moore ^  post,  m.  p.  422*,  Kidd  vs.  Carson^  33  Md.  37;  Dorsey^s.  Clarke,  4  H. 
&  J.  451,  note  (6).  The  case  in  the  text  is  cited  in  Lamm  vs.  Homestead 
AHsociation,  49  Md.  240. 
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Appeal  from  Harford  County  Court.    This  was  an  action  on  the 
case,  and  the  declaration  alleged,  that  B.  Bond  had  obtained  sundry 
judgments  against  the  plaintiff,  (now  appellant,)  upon  which  writs 
of  fieri  facias  had  been  issued  and  placed  in  the  hands  of  Jason 
Moore,  then  sheriff  of  the  county,  who  in  pursuance  thereof  had 
levied  the  same  upon  the  plaintiff's  pix)perty,  and  had  advertised 
the  same  to  be  sold  on  the  19th  of  August,  1817,  on  which  day  the 
plaintiff,  with  sundry  persons  attended;  when  in  consideration  that 
the  property  would  not  sell  for  its  real  value  at  that  time,  and  to 
prevent  its  being  sacrificed,  the  plaintiff  did  then  ent^r  into  an 
agreement  and  understanding  with  the  defendant,  (now  appellee,) 
to  bid  for  the  property  for  and  upon  account  of  the  plaintiff,  that 
he  might  have  an  opportunity  to  raise  the  money  to  pay  the  execu- 
tions for  which  the  property  was  to  be  sold;  and  in  consequence  of 
such  agreement  and  understanding  between  the  plaintiff  and  the 
defendant,  the  defendant  did  bid  off  the  property  for  the  sum  of 
$5,000,  which  was  more  than  sufficient  to  pay  the  whole  of  the  exe- 
cutions to  Bond,  together  with  all  costs,  &c.    Yet  the  defendant, 
not  regarding  his  said  agreement  *and  undertaking,  but  contriving, 
&c.  to  defraud  the  plaintiff,  on  the  said  19th  of  August  aforesaid, 
and  after  the  said  sale,  did  secretly  and  fraudulently  contrive,  col- 
lude, and  agree  with  Moore,  the  sheriff,  to  deprive  the  plaintiff  of 
any  benefit  from  the  sale  of  the  property,  and  to  defraud  him  out 
of  the  same,  he  the  defendant  did  then  agree  and  determine  with 
Moore  to  retain  the  property  by  virtue  of  the  sale,  for  their  mutual 
benefit  and  advantage,  and  in  consequence  thereof  the  defendant 
absolutely  refused  to  relinquish  the  property  to  the  plaintiff,  although, 
ORQ   *^*    That  •  the  plaintiff  was  ready  and  willing  to  pay  the 
^^^  money  due  upon  the  executions,  &c.  yet,  &c.    The  defendant 
pleaded  not  guilty,  upon  which  issue  was  joined.    At  the  trial  the 
plaintiff  proved  to  the  jury  the  facts  stated  in  his  declaration.     And 
the  defendant  proved  that  the  property  mentioned  in  the  declara- 
tion was  real  estate,  and  that  the  understandings  and  agreements 
in  the  declaration  stated  had  relation  only  to  real  estate ;  and  that 
said  understandings  were  not,  nor  was  either  of  them  reduced  to 
writing,  nor  any  memorandum  or  other  writing  made  of  the  same, 
nor  was  there  any  monej'  paid  for  or  on  account  of  the  same  or  the 
said  land  by  the  plaintiff,  or  by  any  one  else  for  him,  to  the  defend- 
ant.   The  defendant  then  prayed  the  opinion  and  direction  of  the 
Court  to  the  jury,  that  if  they  believed  said  evidence,  the  plaintiff 
was  not  entitled  to  recover.     Which  opinion,  the  Court  [Hanson 
and  Wakd,  A.  J.]  gave  to  the  jury.    The  plaintiff  excepted;  and 
the  verdict  and  judgment  being  against  him,  he  appealed  to  this 
Court. 

The  cause  was  argued  before  Bichanan,  C.  J.,  Eable,  Martin. 
and  Stephen,  J  J, 
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Mitchellj  for  the  appellant,  stated,  that  the  Court  below  gave  the 
direction  to  the  jury,  as  prayed  for  by  the  defendant,  on  the  groand 
that  the  agreement  stated  in  the  declaration  and  proved,  was  within 
the  Stat  ate  of  Frauds.  He  contended,  that  although  it  was  a  parol 
promise,  it  was  valid,  there  being  fraud  alleged.  The  King  vs.  Bos- 
ton,  4  UcMt,  677,  {note  b;)  Countess  of  Mountacuo  vs.  Maxtcellj  1  P. 
Wnis.  618 ;  1  Stra.  236,  S.  C;  Rob.  on  Frauds^  195 ;  9  Mod.  36;  Crosbie 
vs.  M*Doual^  13  Ves.  154.  That  the  consideration  in  the  agreement 
was  sufficient  if  it  was  for  the  benefit  of  the  plaintiff,  and  was  not 
prejudicial  to  the  defendant;  and  that  where  a  person  undertakes 
to  act  in  a  trust  he  is  answerable.  1  Com.  Dig.  tit  Action^  dtc,  (B  9,) 
209 ;  Kirby  vs.  Coles,  Cro.  Eliz.  137. 

*  R.  Johnson^  for  the  appellee,  contended,  that  the  declara-  - 

tion  contained  no  averment  that  the  defendant  solicited  the  '•^^ 
plaintiff  to  become  the  purchaser  of  the  property  for  him.  Nor 
was  there  any  averment  of  a  fraud  intended  to  be  perpetrated  at 
the  time  of  the  agreement.  That  it  was  nothing  more  than  the 
violation  of  contract,  without  any  fraudulent  motive.  That  as  the 
agreement  related  to  lands,  it  ought  to  have  been  in  writing,  and 
not  being  so,  was  within  the  Statute  of  Frauds.  1  Com.  Cont  74 ; 
1  Bac.  Ab.  tit  Agreement,  (C)  115;  1  Chittyh  Plead.  314,  315;  1  Saund. 
320,  (note  4;)  5  Com.  Big.  tit  Pleader,  (C  51,)  356. 

Mitchell,  in  reply,  contended,  that  no  averment  in  the  declaration 
of  an  offer  to  pay  was  necessary ;  that  being  ready  to  pay  was  equiva- 
lent to  an  offer  to  perform.  1  Chitty^s  Plead.  318;  The  King  vs.  Bos- 
tony  4  Kastj  576;  Xeicl.  on  Cont.  55 ;  Rob.  on  Frauds,  130,  and  Davis 
vs.  Walsh,  2   H.  d;  J.  329,  in  this  Court,  at  December  Term,  1808. 

Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  We  must 
take  this  case,  as  we  find  it,  which,  as  presented  by  the  declaration, 
and  bill  of  exceptions  taken  at  the  trial,  is  substantially  this :  Sun- 
dry writs  of  fieri  facias  being  sued  out,  upon  judgments  obtained  by 
Buckler  Bond  against  Daniel  Lambom,  the  plaintiff,  and  placed  iu 
the  hands  of  Jason  Moore,  the  sheriff  of  Harford  County,  he  levied 
them  upon  the  land  and  real  estate  of  Lambom,  who  attended  at 
the  time  and  place  assigned  by  the  sheriff'  in  his  advertisement  for 
the  sale  of  the  property;  and  perceiving  that  it  would  not  sell  for 
its  •  real  value  at  that  time,  entered  into  an  agreement  with  ^^ - 
John  Watson,  the  defendant,  that  he  should  bid  it  off',  for  -^•^^ 
and  upon  his,  Lamboru's  account,  to  enable  him  thereby  to  gain 
time,  to  raise  the  money  to  satisfy  the  executions. 

Watson  did  accordingly  bid  off  the  property  at  less  than  its  value, 
but  afterwards,  conceiving  the  design  of  turning  the  originally  pre- 
tended purchase  to  his  advantage,  entered  into  a  fraudulent  engage- 
ment with  Moore,  the  sheriff,  to  retain  it  for  their  mutual  benefit, 
and  refused  to  relinquish  it  to  Lamborn,  who  had  made  an  arrange- 
ment with  Bond,  the  creditor  at  whose  instance  it  was  seized,  for 
14  6  H.  &  J. 
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the  payment  of  the  whole  amount  due  to  him,  with  all  the  accruing 
costs  and  charges. 

For  that  violation  by  Watson  of  his  agreement  this  suit  was  brought, 
aud  he  rests  his  defence  on  the  Statute  of  Frauds,  which  probably 
generates  as  many  frauds  as  it  prevents.  The  expedient  resorted  to 
by  the  plaintiff'  to  prevent  an  actual  sale,  in  order  to  gain  time,  may 
not  be  altogether  free  from  exception ;  but  looking  at  this  case,  as 
it  appears  in  the  record,  more  disgraceful  conduct  than  that  both  of 
the  defendant,  and  Moore  the  sheriff,  has  perhaps  seldom  found  its 
way  into  a  Court  of  justice,  and  the  defence  set  up  is  entirely  of  a 
piece  with  it;  yet  a«  the  case  is  presented,  we  are  constrained  to 
sustain  that  defence.  The  action  is  not  founded  on  deceit,  misrepre- 
sentation or  fraud,  practised  by  the  defendant,  by  which  the  plain- 
tiff was  tricked  into  a  false  confidence,  and  seduced  into  a  contract 
by  which  he  has  lost  his  property;  but  on  a  verbal  agreement,  re- 
specting the  sale  of  lands,  not  sought  for,  or  moving  from  the  de- 
fendant, but  procured  by  the  plaintiff  himself  for  his  own  purposes, 
(m  which,  without  overturning  the  Statute  of  Frauds,  an  action  at 
law  will  not  lie,  being  clearly  within  the  statute,  from  the  operation 
of  which  the  subsequent  abuse  by  the  defendant,  in  collusion  with 
the  sheriff,  of  the  confidence  reposed  in  him,  cannot  have  the  effect 
to  rescue  it.  If  the  plaintiff  could  be  permitted  to  recover  on  thus 
agreement,  there  is  no  ca^e  in  which  the  statute  could  prevail,  and 
it  would  become  a  dead  letter. 

Courts  of  law,  as  well  as  of  equity,  have  cognizance  of  fraud; 
but  Courts  of  law  relieve  against  it  negatively,  by  inquiring  into  the 
circumstances,  and  not  permitting  plaintiffs  to  recover  in  actions 
^  ^^  brought  on  deeds  or  contracts  •  fraudulently  obtained,  and 
^^^  thus  virtually  annulling  such  deeds  or  contracts  as  against 
the  fraudulent  paities. 

But  they  cannot  entertain  actions  upon  verbal  contracts  within 
the  statute,  on  the  ground  of  fraud,  in  refusing  to  perform  them;  if 
they  could,  it  would  be  to  permit  a  plaintiff,  in  the  shape  of  an  action 
on  the  contract,  to  recover  in  damages,  not  for  the  breach  of  the 
contract  as  such,  but  for  a  fraud  subsequently  conceived,  and  on 
which  the  action  was  not  founded,  (as  is  attempted  in  this  case,) 
which  would  be  to  annul  the  statute  in  relation  to  such  contract. 

Judgment  affirmed. 


M'lLHENNY  et  al.  v8.  Jones. 

Notice  to  the  endorsers,  of  the  non-payment  of  a  promissory  note,  is  not 
necessary,  where  they  had  endorsed  the  note  after  the  day  of  payment 
had  elapsed,  and  where  an  action  had  been  brought  on  it  in  their  names, 
for  the  use  of  the  holder  against  the  drawer,  and  such  action  was  by 
order  of  their  attorney  entered  discontinued,  and  the  note  taken  out.  (a) 

(a)  See  Beck  vs.  Thompson,  4  H.  &  J.  428,  note. 
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Appeal  from  Washington  County  Court.  Assumpsit  on  a  promis- 
sory note  by  the  endorsee  against  the  payees.  Plea,  non  assumpsit. 
At  the  trial  the  plaintiff,  (the  appellee,)  offered  in  evidence  the 
promissory  note  declared  upon,  drawn  on  the  10th  of  November, 
1817,  by  George  Beltzhoover,  for  $105.39,  and  payable,  30  days  after 
date,  to  the  defendants,  (the  appeUants,)  or  order,  and  by  them 
endorsed,  on  3d  of  June,  18^18,  to  the  plaintiff.  The  making  of  the 
note,  and  the  endorsement  by  the  defendants,  were  proved.  The 
plaintiff  also  offered  in  evidence  a  record  of  an  action  brought  on  a 
Dote  of  the  same  date,  for  the  same  amount,  &c.  on  the  28th  of 
April,  1819,  in  the  names  of  the  present  defendants,  and  endorsed 
for  the  use  of  Jones  and  Eoades,  against  the  drawer  of  the  note ; 
which  action  was,  by  order  of  the  plaintiffs  by  their  attorney, 
entered  discontinued  in  March,  1820,  and  the  note,  which  had  been 
filed,  was  taken  out.  The  defendants  then  offered  in  evidence,  that 
the  maker  of  the  note,  at  the  time  of  the  endorsement,  and  passing 
of  the  same  by  the  defendants,  lived  near  Hager's-Town,  and  that 
the  plaintiff  then  was  in  Hager's-Town,  and  continued  there  for  two 
or  three  weeks  after,  and  that  they  endoraed  the  note  in  payment 
for  goods  purchased  by  them  of  the  plaintiff;  and  on  this  evidence 
prayed  the  Court  to  direct  the  jury,  that  plaintiff  was  not  entitled 
to  recover.  The  Court,  [Buchanan,  C.  J.  and  T.  Buchanan,  A. 
J.]  refused  to  irive  the  direction.  The  defendants  excepted,  and  the 
verdict  and  judgment  being  against  them,  they  appealed  to  this 
Court. 

*  The  cause  was  argued  at  June  Term  last  before  Eable,  ^  ^ 
Mabtin,  Dobsey,  and  Stephen,  JJ.  ^57 

Eidout,  for  the  appellant,  contended,  1.  That  due  diligence  was 
not  used  by  the  plaintiff  below,  to  obtain  payment  from  the  drawer 
of  the  note,  on  which  the  action  was  brought,  before  instituting  suit 
against  the  endorsers.  2.  That  notice  was  not  given  to  the  defend- 
ants of  the  failure  of  the  drawer  to  pay  the  note.  He  cited  Chitty^ 
141, 157 ;  Mutford  vs.  Walcot^  1  Ld.  Bwym^  575 ;  Chalmers  vs.  ZanioWj 
1  Campb.  383;  Chamherlyn  vs.  Delarive^  2  Wils,  353;  Moore  vs.  War- 
reUj  1  Stra.  415;  Turner  vs.  Mead^  Ihidj  416;  Ward  vs.  Evans^  2 
lA.  Ra/ym,  928;  Tohey  vs.  Barber^  5  Johns.  Eep.  68,  72;  Chitty,  118. 
{note  K ;)  Clark  vs.  Young,  1  Cranchj  193. 

£,  ,fohnson,  for  the  appellee,  contended,  that  as  a  suit  had  been 
brought  by  the  defendants  on  the  28th  of  April,  1819,  against  the 
drawer,  on  the  very  note  which  no  doubt  was  left  in  their  hands  by 
the  plaintiff"  for  collection,  they  could  not  deny  their  having  notice 
that  the  money  had  not  been  paid.  They  struck  off  their  action, 
which  was  entered  for  the  use  of  Jones.  There  was  no  necessity, 
therefore,  to  prove  that  they  had  notice  of  the  non-payment  of  the 
note  by  the  drawer.  The  prayer  made  to  the  Court  below,  by  the 
defendants,  was  general,  that  the  plaintiff  was  not  entitled  to  re- 
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cover,  which  the  Court  very  properly  refused  to  grant.  There  was 
no  evidence  that  the  plaintiff  received  the  note  in  payment  of  the 
goods  purchased  of  him  by  the  defendants.  The  taking  a  note  is 
no  evidence  of  payment,  unless  it  is  so  expressed.  Whitbex^Jc  vs.  Van 
Ness^  11  Johns.  Rep.  409;  Johnson  vs.  Weed^  9  Johns.  Rep.  310;  Chitty 
071  BillSj  US,  {note ;)  Clark  vs.  Young.  1  Cranch,  192.  It  is  fair  to 
infer,  that  when  the  note  was  endorsed  the  i}ayees  knew  that  the 
drawer  would  not  pay.  !Notice  to  them  therefore  was  not  necessary 
that  he  did  not  pay  when  called  on.  Ctiria  adv.  vnlt. 

At  this  term  Judgment  affirmed. 


858  *  Jaeeett's  Lessee  vs.  Cooley  et  al. 

Undei  the  Act  of  1786,  ch.  45,  to  Direct  Descents,  and  its  supplements,  a 
purchaser  of  the  interest  of  the  eldest  son,  &c.  of  an  intestate,  has  a 
right  to  elect  to  take  the  intestate  ^s  real  estate  at  the  valuation  of  it  hy 
the  commissioners,  (a) 

A  legal  estate  in  severalty  does  not  vest  in  a  party  electing  to  take  under  the 
the  said  Act  of  Descents,  unless  he  pays  the  other  heirs  their  propor- 
tions of  the  valuation,  or  executes  honds  to  pay  the  same,  (h) 

Appeal  from  Harford  County  Court.  The  cause,  which  is  fully 
stated  in  the  opinion  delivered  by  this  Court,  was  argued  before 
Buchanan,  C.  J.,  Eaele,  Maktin,  and  Stephen,  JJ.  by  Magruder, 
and  R.  Johnson,  for  the  appellant,  Mitchell,  for  the  appellees. 

Eaele,  J.  delivered  the  opinion  of  the  Court.  This  is  an  eject- 
ment instituted  in  Harford  County  Court,  for  the  recovery  of  an  un- 
divided sixth  part  of  a  tract  of  land  called  Eupulta. 

The  plaintiff  gave  testimony  to  support  his  right  to  recover,  and 
rested  his  cause  upon  his  proofs.  To  defeat  his  •  title  the 
'•^^  defendants,  Charles  and  Carvil  Cooley,  contended,  that  the 
whole  tract  called  Kupulta  had  become  the  several  estate  of  one 
William  Mitchell,  in  virtue  of  a  proceeding  in  Harford  County  Court, 
under  the  descent  laws.  In  support  of  the  defence,  they  offered 
in  evidence  a  record  of  Harford  County  Court,  showing  that  one 
James  Mitchell  died  seized  and  intestate  of  Bupulta,  and  other 
lands,  in  1798,  leaving  six  children,  Martin,  Bennett,  Kent,  Harriet, 
James,  and  Aquila  Mitchell,  the  two  last  of  whom  were  minors  under 
twenty-one  years  of  age;  that  a  petition  was  filed  in  1809,  for  the 

(a)  Recognized  in  Jenkins  vs.  Simms,  45  Md.  540.  See  Stevens  vs.  Richard- 
son,  ante^  m.  p.  156. 

(6)  Cited  in  Ridgely  vs.  Iglehart,  3  Bland,  547;  Thmnpson  vs.  Tdmie.  2 
Peters,  167. 
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partition  of  the  intestate's  lands  between  his  heirs  and  the  said 
William  Mitchell,  who  is  stated  to  have  been  a  purchaser  under 
Martin  Mitchell,  the  eldest  son ;  that  it  was  so  far  proceeded  on, 
that  at  March  Term,  1810,  the  commissioners  returned,  that  the  land 
of  the  deceased  would  not  bear  division  without  loss  to  all  the  parties 
GODcerned,  and  they  valued  the  tract  called  Eupulta  to  the  sum  of 
$7,830.  And  showing  further,  that  the  return  was  confirmed  by 
Harford  County  Court  at  the  August  Term  following,  when  William 
Mit<;hell  being  a  purchaser  under  Martin  Mitchell,  the  eldest  soigi, 
elected  to  take  the  whole  estate  of  the  intestate,  including  the  tract 
called  Eupulta,  at  the  valuation  of  the  e^mmissioners.  And  the 
defendants  then  moved  the  Court  to  direct  the  jury,  that  the  record 
and  proceedings  exhibited,  and  the  matters  therein  contained,  di- 
vested the  title  of  the  children  and  heirs  of  James  Mitchell  in  the 
tract  called  Eupulta,  and  vested  the  title  thereof  in  William  Mitchell 
therein  named.  Which  direction  the  Court  gave  to  the  jury,  and 
the  plaintiff  excepted.  This  opinion  of  Harford  County  Court  we 
have  now  to  examine.  On  the  argument  it  was  urged  by  the  plain- 
tiff's counsel,  that  the  direction  ought  not  to  have  given,  because 
the  election  by  William  Mitchell  was  defective  in  not  stating  that 
he  engaged  to  pay  to  the  children  of  James  Mitchell  their  just  pro- 
portions of  the  value  in  money;  and  because  it  does  not  appear  in 
the  record  read  in  evidence,  that  he  in  fact  paid  them  their  propor- 
tions of  the  value,  or  gave  bonds  to  them  for  the  same,  with  two  or 
more  sufficient  securities  approved  by  the  Court. 

The  manner  of  making  the  election,  and  vesting  the  legal  estate 
in  the  party  electing,  are  provided  for  by  the  Acts  of  1786,  ch.  45, 
and  1802,  ch.  94. 

*  By  the  first  Act,  after  the  return  and  judgment  of  the  ^^^ 
commissioners  are  confirmed  by  the  Court,  the  eldest  son,  ^^^ 
child,  or  person  entitled,  shall  have  election  to  take  the  whole  estate, 
and  to  pay  to  the  others  their  just  proportions  of  the  value  in  money ; 
and  by  the  last  Act  shall  give  bond,  with  two  or  more  sufficient 
securities,  to  be  approved  by  the  Court,  to  the  other  person  or  per- 
sons entitled  to  the  estate,  for  their  several  proportions  of  the  sum 
of  money  at  which  the  estate  is  valued. 

The  Act  of  1786,  we  think,  was  substantially  complied  with  by 
William  Mitchell,  the  purchaser  under  Martin  Mitchell,  the  eldest 
son.  He  elected  to  take  the  whole  estate  of  the  intestate  at  the 
valuation  set  on  it  by  the  commissioners,  and  thereby  necessarily 
elected  or  engaged  to  pay  the  other  heirs  their  just  proportions  of 
the  value  in  money.  By  the  law,  no  proceedings  of  the  commission- 
ers shall  be  set  aside  for  matter  of  form,  and  it  could  not  have  been 
intended  by  the  Legislature,  that  much  technicality  should  be  ob- 
served by  the  party,  in  his  compliances  with  the  requisitions  of  the 
Act.  The  design  of  the  election  is  to  vest  the  legal  estate  in  the 
party  electing,  and  to  oblige  him  to  pay  to  the  other  heirs  their  juat 
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proportions  ot*  the  value  in  money ;  and  when  those  objects  are  at- 
tained, it  matters  not  by  what  form  of  words  they  are  eflPected.  It 
does  not  appear  that  William  Mitchell,  the  purchaser  under  ]\Iartiu 
Mitchell,  paid  the  other  heirs  of  the  int^jstate  their  proportions  ol' 
the  value  in  money,  or  passed  to  them  bonds  tor  the  same,  and  for 
this  reason  the  Court  are  of  opinion,  that  the  legal  estate  in  fee,  in 
the  tract  called  Kupulta,  has  not  vested  in  him  in  severalty.  The 
payment  of  the  purchase  money,  or  the  giving  of  bonds  for  the  same, 
^H^  consider  indispensable  requisites  to  be  complied  with,  to  vest  the 
legal  estate  in  the  party  electing.  As  to  the  bonds,  the  expi-essions 
of  the  Act  of  1802,  ch.  94,  are  explicit;  and  for  the  greater  security 
of  the  other  heirs,  they  are  thereby  made  liens  upon  the  land  elected 
to  be  taken ;  and  giving  them,  where  the  money  is  not  paid  down, 
we  must  view  as  a  prerequisite  to  settling  the  legal  estate  in  the 
person  electing.  The  case  of  Steveiis  vs.  RichardHon^  {ante  156,)  did 
not  directly  decide  this  question,  and  we  therefore  represented  it  to 
be  a  point  still  oi)en  for  discussion. 

In  that  instance  bonds  were  passed  by  the  husband,  who 
-*ol  *  elected  to  take  in  right  of  his  wife,  and  the  Court  adjudged, 
that  the  legal  estate  in  fee  vested  in  him,  without  paying  the  pur- 
chase money,  secured  by  the  bonds,  to  the  heirs,  on  obtaining  a  deed 
from  the  commissioners.  But  it  was  not  argued  before  the  Court, 
nor  was  it  expressly  decided  by  them,  that  the  giving  of  bonds  was 
an  indispensable  requisite  to  vest  the  legal  estate  in  fee  in  the  i)er- 
son  electing.  This  question  we  now,  however,  propose  to  put  at 
rest,  by  declaring  it  to  be  our  unanimous  opinion,  that  a  legal  estate 
in  fee  in  the  land  elected  to  be  taken,  caimot  vest  in  the  party  elect- 
ing to  take  and  paj'  the  value,  without  his  actually  paying  the  other 
persons  entitled  their  just  proportions  of  the  value  in  money,  or  giv- 
ing bonds  to  them  for  the  same,  agreeably  to  the  Act  of  1802, 
ch.  94. 

We  reverse  the  judgment  of  Harford  County  Court,  and  direct  a 
procedendo  to  issue.  Jud/jment  reversed^  iIy. 


Smith  vs.  Dorsky. 

S.  obtained  a  judgment  in  the  County  Court  against  D.  which  was  removed 
to  and  affirmed  in  the  Court  of  Appeals.  D.  afterwards  obtained  an 
injunction  to  stay  proceedings  thereon,  which  was  continued  until  final 
hearing,  when  the  Chancellor  decreed,  that  unless  D,  should  on  or 
before,  &c.  pay  to  S.  a  certain  sum  of  money,  with  interest,  &c.  the 
injunction  should  be  dissolved.  D.  appealed  from  that  decree,  and 
entered  into  an  appeal  bond,  which  was  not,  in  point  of  form,  agreeably 
to  the  Act  of  1713,  ch.  4,  but  was  approved  by  the  Chancellor.  On 
motion  of  S.  for  a  rule  on  D.  to  show  cause  why  an  execution  should 
not  issue  on  the  judgment  of  affirmance,  notwithstanding  the  appeal 
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from  the  decree  of  the  Ciiancellor,  and  the  approval  of  the  appeal  bond — 
Rule  refused,  (a) 

Motion  for  a  rule  to  show  cause  why  an  execution  should  not 
issue  on  a  judgment  affirmed  in  this  Court  at  June  Term,  1819,  on  an 
appeal  from  Charles  County  Court,  from  a  judgment  rendered  there- 
in, in  an  action  of  debt  brought  by  Smith  against  Dorsey.  After 
the  affirmance  of  the  judgment  in  this  Court,  Dorsey  obtained  an 
injunction  to  stay  proceedings  thereon.  The  injunction  was  con- 
tinued by  the  Chancellor  until  final  hearing  in  May,  1824,  when  he 
decreed,  *'  that  unless  the  complainant  shall,  on  or  before  the  13th 
of  May  next,  pay  to  the  defendant  the  sum  of  $5,867.25,  with  inte- 
rest, &c.  the  injunction  heretofore  issued  shall  be  dissolved,"  &c. 
From  that  decree  Dorsey  appealed  to  this  Court,  and  entered  into 
the  following  appeal  bond,  which  was  approved  by  the  Chancellor. 
^^  Know  all  men,"  &c.  and  after  reciting  the  decree  and  appeal  there- 
from, proceeded  as  follows :  "  The  condition  of  the  obligation  is 
such,  that  if  the  said  Clement  Dorsey  shall  not  well  and  truly  prose- 
cute the  said  appeal,  and  also  pay  and  satisfy  to  the  said  Charles  S. 
Smith  the.  amount  of  the  debt  as  stated  in  the  proceedings  afore- 
said, with  interest  and  costs,  in  case  the  said  decree  shall  be  affirmed, 
and  also  all  costs  and  damages  that  may  be  awarded  by  the  Court 
of  Appeals  aforesaid,  or  shall  arise  by  reason  of  the  appeal  ^^^ 
•  aforesaid,  then,"  &c.  The  motion  was  argued,  (after  notice,  -^^-^ 
&c.)  before  Buchanan,  C.  J.,  Eaele,  Martin,  and  Archer,  JJ. 

Ashtofk  B<nd  B.  Johnson^  in  support  of  the  rule,  contended,  1.  That 
the  Court  of  Chancery  had  no  right  to  take  a  bond  which  could 
operate  as  a  supersedeas  to  stay  execution.  2.  That  the  bond  which 
had  been  taken  was  informal.  3.  That  if  the  bond  operated  to  stay 
execution,  it  was  only  on  the  decree  of  the  Chancellor,  and  this  was 
a  decree  upon  which  no  execution  could  issue ;  but  that  it  did  not 
operate  to  stay  execution  on  the  judgment  at  law.  They  insisted, 
on  the  first  point,  that  no  bond  could  be  given  unless  it  was  demanded 
by  statute.  That  the  Acts  of  July,  1721,  ch.  14,  s.  4^  July,  1729,  ch. 
3,  s.  3;  1785,  ch.  72,  s.  27;  provide  for  appeals  from  the  Court  of 
Chancery,  but  there  is  no  mention  made  in  them  as  to  the  bond  to 
be  given.  The  bond  is  not  in  form,  if  the  Court  of  Chancery  had  a 
right  to  take  one.  Unless  the  bond  is  in  the  form  prescribed  by  law, 
execution  may  issue.  Johnsoii  vs.  Goldshorough^  1  H,  &  J.  499.  The 
bond  is  defective  in  various  particulars — it  is  made  payable  to  Smith, 
omitting  his  executors,  &c.  The  Act  of  Assembly  is  not  referred  to 
in  the  bond,  but  is  wholly  omitted.  Thewordeflfect  is  also  omitted. 
The  Act  of  1713,  ch.  4;  Hawkins  vs.  Burress^  1  H.  dt  J.  513;  Lewis 


[a)  Cited  in  Fullertmi  V8.  Miller,  23  Md.  8.     See  Rev.  Code,  Art.  71,  sec.  43. 
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vs.  Waters^  3  H.  (S>  McH.  430;  Smoot  vs.  Bunbury^  1  H.  db  J.  136; 
Shivers  vs.  Wilson,  5  H.  db  J.  130, 

Magruder  and  Taney,  against  the  rule.  The  right  to  issue  execu- 
tion on  the  judgment  at  law,  is  derived  from  the  decree  of  the  Chan- 
cellor dissolving  the  injunction.  That  decree  is  suspended  by  the 
appeal,  and  bond  being  approved,  all  proceedings  under  the  decree 
are  suspended  until  a  hearing  in  this  Court.  What  will  be  the 
decree  in  this  Court  if  the  decree  of  the  Chancellor  is  reversed ! 
Not  that  the  injunction  be  revived,  but  that  it  be  perpetual.  The 
practice  has  universally  been,  that  a  bond  in  a  case  like  the  present, 
stays  execution  on  the  judgment  at  law.  The  party  appeals  as  well 
from  that  part  of  the  decree  dissolving  the  injunction,  as  the  part 
decreeing  the  sum  of  money  that  is  due.  This  is  not  a  case  where 
any  bond  was  required  to  be  given ;  but  if  a  bond  is  necessary,  and 
the  one  given  is  defective,  this  Court  would  do  what  the  Chancellor 
would  do — call  on  the  defendant  to  give  a  correct  one  by  a  particular 
time.  Why  should  a  bond  be  given  f  One  has  already  been  given 
on  obtaining  the  injunction,  and  none  other  is  required.  If  the  de- 
cree had  given  costs,  then,  to  stay  execution  on  the  decree,  a  bond 
would  be  necessary.  There  are  many  cases  where  the  party  might 
appeal  from  a  decree  whei'e  no  bond  can  all  be  necessary. 

Rule  refused. 


864  •  Harding  vs.  Stevenson. 

A  transfer  of  property  by  a  debtor  to  a  creditor,  with  a  view,  or  under  the 
expectation  of  becoming  an  insolvent  debtor,  is  made  void  by  the  Act  of 
1812,  ch.  77,  B.  1,  only  for  the  purpose  of  vesting  the  property  in  the 
trustee  of  such  debtor  for  the  benefit  of  his  general  creditors. 

Money,  specific  pieces  of  coin,  which  are  tangible,  may  be  taken  in  execu- 
tion, the  actual  possession  and  ownership  being  in  the  defendant;  but 
money  in  the  hands  of  a  sheriff  cannot  be  taken  by  him  under  a  fieri 
facias  against  the  person  who  is  entitled  to  receive  it.  Though  in  such 
case,  if  the  sheriff  brings  the  money  into  Court,  he  will  be  directed  to 
pay  it  to  the  creditor,  whose  execution  is  in  his  hands  against  the  prop- 
erty  of  him  for  whom  it  was  levied,  (a)  i 

A  mere  chose  in  action  is  not  subject  to  execution,  [b) 

An  execution  cannot  be  levied  on  the  lien  a  judgment  creditor  has  upon 
the  lands  of  his  debtor.  So,  though  a  fi>eri  fadas^  from  the  time  it  is 
placed  in  the  hands  of  the  sheriff,  binds  the  personal  property  of  a 
debtor,  yet  an  execution  on  a  judgment  against  his  creditor,  cannot  be 
levied  upon  the  property  so  bound. 

Where  property  had  been  consigned  to  A.  w^ho  had  acquired  a  lien  only  as 
consignee  and  pawnee,  an  execution  sued  out  against  him,  cannot  be 
legally  levied  on  such  property. 

(a)  See  2  Poe's  Pldg.  p.  539;  Evans'  Prac.  474. 

(6)  Approved  in  Watkins  vs.  Stockett,  1  Bl.  538;  Coombs  vs.  Jordan^  3  Bl. 
316. 
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Appeal,  from  Baltimore  Coanty  Coart.    This  was  an  actiou  on 
the  caae  against  a  sheriff  for  a  false  return.    The  case  was  this : — 
At  March  Term,  1818,  of  Baltimore   County  Court,  the  plaintiflF,. 
Harding,  recovered  judgment  against  a  certain  Hugh  Boyle,  for  the 
sum  of  $3,000,  with  interest  from  the  23rd  of  July,  1816,  and  costs, 
which  was  affirmed  at  June  Term,  1819,  in  the  Court  of  Appeals, 
with  stay  of  execution  until  the  15th  of  December  in  same  year. 
On  the  IGth  of  December,  1819,  a  writ  of  fieri  facias  issued  on  this 
judgment,  and  on  20th  of  same  month  was  placed  in  the  hands  of 
the  defendant,  (now  appellee,)  then  sheriff  of  Baltimore  County. 
Boyle  was  in  possession  and  proprietor  of  367  hogsheads  of  molasses^ 
which  arrived  in  Baltimore  on  the  16th  of  December,  1819,  from 
Havana,  and  Boyle  arrived  on  the  same  day  from  the  same  place. 
On  the  17th  of  December,  1819,  Boyle,  by  deed,  conveyed  all  his 
interest  in  said  367  hogsheads  of  molasses,  to  a  certain  David  Win- 
chester, reciting  in  that  deed,  that  ^<  whereas  there  were  shipped  at 
Havana,  in  the  Island  of  Cuba,  by  Messrs.  Gray,  Femandis  & 
Brother,  of  that  place,  merchants,  on  board  the  ship  Mohawk,  now 
lying  at  the  port  of  Baltimore,  367  hogsheads  of  molasses,  consigned 
to  the  said  Hugh  Boyle;  and  whereas  the  said  Hugh  Boyle  ad- 
vanced, at  the  Island  of  Cuba  aforesaid,  on  account  of  the  purchase 
of  the  said  cargo  of  molasses,  or  for  account  of  the  said  Oray,  Fer- 
nandis  and  Brother,  the  sum  of  $7,886,  to  be  reimbursed  and  paid  to 
him  out  of  the  sales  of  the  said  molasses,  over  and  above  the  regular 
and  usual  commission  upon  such  sales."    The  deed  then,  in  consid- 
eration of  $7,886,  transfers  to  Winchester  the  367  hogsheads  of  mo- 
lasses, in  trust,  to  sell  the  same,  and  out  of  the  proceeds  of  the  sale 
to  retain  his  commissions,  and  the  said  sum  of  $7,886,  with  interest, 
and  the  surplus,  to  pay  over  to  Gray,  Fernandis  &  Brother,  &c.    The 
interest  of  Boyle  in  the  molasses,  was  truly  •  stated  in  the   ^^m 
deed,  and  the  molasses  was  delivered  in  pursuance  thereof.    '^^^ 
At  the  time  of  making  the  deed,  Boyle  contemplated  being  and  be- 
coming an  insolvent  debtor,  and  made  the  deed  with  the  view  and 
under  the  expectation  of  being  and  becoming  an  insolvent  debtor. 
The  molasses  did  not  sell  for  the  amount  of  Boyle's  advances.    On 
the  20th  of  December,  1819,  the  molasses  was  shown  to  the  defend- 
ant, who  levied  the  aforeisaid  writ  oi  fieri  facias  on  100  hogsheads 
th«;reof,  but  the  same  being  claimed  by  Winchester  under  said  deed,, 
the  defendant  made  return  of  nulla  bona  on  said  writ  to  the  Court 
of  Appeals.    Boyle,  on  the  3l8t  of  December,  1819,  applied  for  the 
benefit  of  the  insolvent  laws,  and  obtained  a  final  rele^ise.    The 
value  of  the  whole  quantity  of  molasses,  free  from  charges,  was 
§4,000,  and  of  the  100  hogsheads  levied  on,  was  $2,000.    A  judg- 
ment prof&rma  was  entered  for  the  defendant  and  the  plaintifi'  prose- 
cuted the  present  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Earle,  Martin, 
and  Stephen,  J  J. 
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E.  Johnson  and  Olenn^  for  the  appellant,  contended,  1.  That  the 
transfer  from  Boyle  to  Winchester  was  fraudulent,  and  void  in  law, 
against  the  creditors  of  Boyle,  and  that  the  whole  of  the  molasses 
so  transferred  was  liable  to  be  taken  under  the  fieri  facias. 

2.  That  the  return  of  nulla  bona  on  the  fieri  fa>cias  was  a  false 
return  as  to  the  whole  of  said  molasses,  or  as  to  the  100  hogsheads 
levied  on. 

3.  That  Boyle  had  such  an  interest  in  the  said  property  avS  was 
liable  to  execution. 

To  show  that  Boyle's  interest  wa«  liable  to  execution,  they  cited 
3  Coke,  12 ;  Comb.  356 ;  Turner  vs.  Fendall,  1  Cran^ihj  133, 134 ;  Handy 
vs.  Bobbins,  12  Johns.  Rep.  220.    That  Boyle  had  a  legal  estate, 
being  mortgagee  in  possession.    That  the  deed  was  void  under  our 
insolvent  laws,  they  referred  to  the  Acts  of  Assembly  of  1805,  ch. 
110,  s.  9  ;  1807,  ch.  55;  and  1812,  ch.   77.     Bowyer  vs.  Bampton,2 
Stra.  1155 ;  IjOw  vs.  Waller,  Doug.  726 ;  Doe  vs.  Gooch,  3  Bamw.  dt 
Aid.  664.    That  a  gift  made  to  deceive  one  creditor  was  void  as  to 
all.     Oooche^s  Case,  5  CoJce,  60;  Moor.  615.    That  the  deed  being 
void,  the  plaintiff's  execution  was  a  lien,  and  the  trustee  took,  sub- 
ject  to  *  this  lien.     Taylor  vs.  Wheeler,  2  Vem.  564;  HinUm 
'*•'•'    vs.  Hinton,  2  Ves.  633;  Broicn  vs.  Heathcote,  1  Atk.  162;  Bus- 
sell  vs.  Russell,  1  Brown^s  Ch.  Ga.  269.    The  plaintiff  is  like  a  credi- 
tor threatening  to  sue  under  the  bankrupt  law,  who  thereby  acquires 
a  fair  and  maintainable  preference,  but  if  the  debtor  voluntarily  con- 
veys, it  makes  him  bankrupt.    Alerderson  vs.  Temple,  4  Burr.  2235; 
Eannan  vs.  Fishar,  Coicp.  117;  Thompson  vs.  Freeman,  1  2\  R.  155. 
Wirt,  (Attorney-General  U.  S.)  and  Taney,  for  the  appeUee,  con- 
tended, that  Boyle-s  interest  in  the  molasses  was  not  a  tangible  in- 
terest, which  could  be  seized   under  a  fieri  faunas  or  attachment. 
That  it  was  strictly  a  cJiose  in  action.    They  reterred  to  AVCombie  vs. 
Davies,  7  Fast,  5.    That  if  the  property  was  liable  to  execution,  then 
Boyle  had  an  interest  therein  which  he  could  transfer.    They  cited 
Kennedy,  vs.  Boggs,  5  H.  d;  J.  403. 

•  Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  In  seeking 
to  sustain  this  suit,  it  has  been  contended  by  the  counsel  on  the  part 
of  the  plaintiff,  that,  as  Hugh  Boyle,  on  the  17th  of  December,  in 
the  year  1817,  when  he  executed  the  deed  to  David  Winchester, 
intended  to  take  the  benefit  of  the  insolvent  laws  of  the  Stat^,  and 
did,  on  the  31st  of  the  same  month,  make  application,  and  ultimately 
obtained  a  final  release,  the  deed  to  Winchester,  under  the  opera- 
tion of  the  first  section  of  the  Act  of  1812,  ch.  77,  became  null  and 
void,  and  the  molasses,  thereby  intended  to  be  transferred,  liable  to 
seizure  and  sale  by  the  defendant,  in  virtue  of  the  writ  of  fieri  Jaci€is 
then  in  his  hands,  which  had  been  before  issued  upon  the  judgment 
obtained  by  the  plaintiff*  against  Boyle.  But  they  are  met  at  the 
threshold  by  the  decision  of  this  Court  in  Kennedy  vs.  Boggs,  where 
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it  was  held,  that  a  transfer  of  property  by  a  debtor  to  a  creditor, 
with  a  view,  or  under  the  expectation  of  becoming  an  insolvent 
debtor,  is  made  void  by  that  Act  only  for  the  j^urpose  of  vesting  the 
proi)erty  in  the  trustee  of  such  debtor,  for  the  benefit  of  his  general 
creditors.  And  it  is  certainly  in  consonance  with  the  policy  and 
spirit  of  the  law,  that  it  should  be  so.  If  it  were  otherwise,  the 
effect  would  be,  to  divest  one  creditor  of  the  property,  having  equal 
equity,  and  to  cast  it  into  the  hands  of  another,  who  may  first  ob- 
tain judgment  and  execution,  which  could  not  have  been  the  inten- 
tion of  •  the  Legislature ;  for  if  the  debt  of  one  creditor  is  to  g^^^ 
be  satisfied  to  the  exclusion  of  all  others,  it  cannot  be  very  -^^  ■ 
material  to  the  rest,  whether  it  be  by  means  of  an  execution,  or  of 
an  immediate  transfer  of  the  property  by  the  debtor  himself. 

But  if  the  deed  to  Winchester  should  be  admitted  to  be  null  and 
void  to  all  intents,  and  not  to  the  end  only,  of  vesting  the  property 
in  the  trustee  of  Boyle,  it  would  not  avail  the  plaintiff. 

Money,  specific  pieces  of  coin,  which  are  tangible,  may  l>e  taken  in 
execation,  the  actual  possession*  and  ownership  being  in  the  defend- 
ant ;  but  money  in  the  hands  of  a  sheriff,  cannot  be  taken  by  him,  in 
virtue  oiQ>  fieri  facia'S  on  a  judgment  against  the  person  who  is  enti- 
tled to  receive  it.  Turner  vs.  Fendallj  1  Cranchj  134;  because,  though 
he  has  a  right  to  the  sum  levied,  and  has  his  action  against  the  sheriff 
if  he  fails  to  pay  him  the  amount,  yet  he  has  not  the  legal  owner- 
ship of  the  specific  money  received  by  the  sheriff,  until  it  is  actually 
paid  over  to  him.  Though  in  such  case,  if  the  sheriff  brings  the 
money  into  Court,  he  will  be  directed  to  pay  it  to  the  creditor,  whose 
execution  is  in  his  hands  against  the  property  of  him  for  whom  it 
was  levied.  A  mere  chose  in  action  is  not  subject  to  execution,  he 
who  has  the  right,  not  being  in  [)ossessiou,  which  he  can  only  obtain 
by  legal  judgment  and  execution. 

It  was  well  observed  at  bar,  that  an  execution  cannot  be  levied  on 
the  lien  a  judgment  creditor  has  upon  the  lands  of  his  debtor.  So, 
though  a  fieri  facidSj  from  the  time  it  is  placed  in  the  hands  of  the 
officer,  binds  the  personal  property  of  a  debtor,  yet  an  execution  on 
a  judgment  against  his  creditor,  cannot  be  levied  upon  the  property 
so  bound. 

The  land  in  the  former  case  cannot  be  taken  in  execution  and  sold 
to  satisfy  a  judgment  against  him  who  has  the  lien,  because  the  legal 
title  is  not  in  him  j  nor  the  personal  property  in  the  latter,  because 
the  legal  title  is  not  in  him  by  whose  execution  it  is  bound. 

In  this  case  it  appears,  that  the  molasses  in  question  was  shipped 
by  Messrs.  Gray,  Fernandis  &  Brothers,  from  Havana  to  Baltimore, 
and  consigned  to  Hugh  Boyle,  who  had  advanced  for  the  purchase 
of  it,  on  their  account,  $7,886,  to  be  reimbursed  and  paid  to  him  out 
of  the  sales  thereof,  over  and  above  the  i-egular  and  usual  commis- 
sion •  upon  such  sales ;  whereby  he  acquired  a  lien,  in  the  two-  ^^i^ 
fold  capacity  of  consignee  and  pawnee,  to  the  amount  of  his    ^^® 
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comroissiou  and  the  sum  advanced,  without  having  a  legal  title  to 
the  molasses  itself,  but  only  a  lien,  which  he  could  not  transfer  by  a 
pledge  of  the  molasses  as  his  own,  and  was  not  subject  to  execution. 
The  defendant,  therefore,  had  no  right,  and  could  not  legally  have 
levied  on  the  molasses  the  fieri facicis  sued  out  by  the  plaintiff  upon 
his  judgment  against  Boyle,  if  the  deed  to  Winchester,  had  not  been 
made.  Judgment  affirmed. 


The  State  vs.  Dashiell. 

The  Act  of  Assembly  of  1821,  ch.  244,  directing  the  removal  of  criminal 
causes  from  Baltimore  City  Court  to  Baltimore  County  Court,  and  from 
Baltimore  County  Court  to  Baltimore  City  Court,  is  repugnant  to  the 
Constitution,  and  therefore  void,  (a) 

Ebbob  to  Baltimore  County  Court  for  the  removal  of  a  criminal 
prosecution  for  an  assault  and  battery,  in  which  a  verdict  was  found 
for  the  State,  and  judgment  thereon  arrested.  To  reverse  the  deci- 
sion of  the  County  Court  the  present  writ  of  error  was  brought  on 
the  part  of  the  Stat«. 

The  case,  which  is  stated  in  the  opinion  delivered  by  this  Court, 
was  argued  before  Buchanan,  C.  J.,  Eable,  Mabtin,  and  Stephen, 
JJ.  by 

T.  B.  JDorseyj  (Attorney-General,)  and  Nicholas^  on  the  part  of  the 
State,  and  by 

Taney  and  Tyson^  for  the  defendant  in  error. 

As  the  opinion  of  the  Court  was  grounded  on  the  constitutionality 
of  the  Act  of  1821,  ch.  244,  it  is  considered  unnecessary  to  notice 
the  various  points  urged  in  argument  by  the  counsel  concerned  in 
the  case;  one  of  which,  on  the  part  of  the  defendant  in  error  was, 
that  the  record  had  not  been  transmitted  to  the  adjoining  County 
Court  for  trial,  according  to  the  Act  of  1804,  ch.  55,  s.  3,  but  a  tran- 
script only  had  been  sent,  and  therefore  the  case  was  not  legally  be- 
fore the  Court  for  trial  and  judgment. 

Mabtin,  J.  delivered  the  opinion  of  the  Court.  At  November 
Term,  1823,  an  indictment  was  found  in  Baltimore  City  Court,  against 
George  Dashiell,  for  an  assault  and  battery  on  Anne  G.  Dorsey. 

t 

id)  Approved  in  CromvreU  vs.  State,  12  G.  &  J.  259;  Cooke  vs.  Cooke.  41 
Md.  367;  Hoyer  vs.  Colton,  48  Md.  422.  Distinguished  in  Negro  Jerry  ys. 
TowmJiend,  2  Md.  278,  and  Wright  vs.  Hamner,  5  Md.  876.  Cited  in  Price 
vs.  State.  8  Gill,  304,  312;  Mardy  vs.  State,  7  Md.  148;  Radb  vs.  Sforfe,  /Wrf, 
499;  Price  vs.  Ne^tntt,  29  Md.  266. 
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Dashiell  presented  to  the  Court  a  suggestion,  in  writing,  supported 
by  affidavit,  stating  he  could  not  have  a  fair  and  impartial  trial 
*  in  that  Court,  and  prayed  that  the  record  and  proceedings  ^^^ 
against  him  might  be  removed  to  an  adjoining  County  Court,  '^^^ 
for  trial.  Upon  this  prayer,  the  Judges  of  Baltimore  City  Court 
ordered  the  record  and  proceedings  to  be  transmitted  to  Baltimore 
County  Court  under  an  Act  of  Assembly  passed  in  the  year  1821,  ch. 
244.  A  trial  took  place  in  that  Court  at  March  Term,  1824,  and 
George  Dashiell  was  found  guilty  of  the  offence  charged  against  him. 
A  motion  was  made  in  airest  of  judgment,  because  the  Act  of  1821,  ch . 
244,  s.  2,  (under  which  the  removal  was  made,)  was  unconstitutional 
and  void,  and  the  Judges  of  Baltimore  County  Court  had  no  jurisdic- 
tion to  try  the  prosecution.  This  motion  was  sustained ;  and  a  writ 
of  error  has  been  brought  on  the  part  of  the  State  to  review  that 
decision. 

The  Act  of  1804,  ch.  55,  being  confirmed  by  the  Act  of  1805,  ch. 
16,  became  a  part  of  the  Constitution  of  this  State,  and  its  provisions 
could  be  altered  only  by  an  Act  of  Assembly  that  had  received  the 
sanction  of  two  successive  Legislatures.  By  the  third  section  it  is 
enacted,  "  That  if  any  party  presented  or  indicted  in  any  of  the 
County  Courts  of  this  State,  shall  suggest,  in  writing,  to  the  Court 
in  which  such  prosecution  is  depending,  that  a  fair  and  impartial 
trial  cannot  be  had  in  such  Court,  it  shall  and  may  be  lawful  for  the 
said  Court  to  order  and  direct  the  record  of  their  proceedings,  in  the 
said  prosecution,  to  be  transmitted  to  the  Judges  of  any  adjoining 
County  Court  for  trial,  and  the  Judges  of  such  adjoining  County 
Court,  shall  hear  and  determine  the  same,  in  the  same  manner  as  if 
such  prosecution  had  been  originally  instituted  therein;  and  pro- 
vided, that  such  further  and  other  remedy  may  be  provided  by  law 
in  the  premises  as  the  Legislature  may  direct  and  enact."  This  sec- 
tion was  intended  to  secure  to  every  person  charged  with  a  criminal 
offence,  in  the  Courts  of  this  State,  a  fair  and  impartial  trial ;  and  to 
attain  this  object,  the  Courts  are  directed,  upon  a  suggestion  being 
made  in  jvriting,  that  a  fair  and  impartial  trial  cannot  be  had  in  the 
Court,  to  whom  the  suggestion  is  made,  to  remove  the  record  and 
proceedings  from  the  Court'  in  which  the  presentment  had  been 
found,  to  an  adjoining  County  Court  for  trial*  Thus  to  enable  the 
party  accused  to  make  his  defence  before  a  different  jui-y  from  that 
to  which  it  must  have  been  submitted  without  this  provision,  and 
before  a  jury  summoned  by  a  different  officer.  The  right  of  removal 
from  one  county  •  to  another  to  obtain  a  fair  and  impartial  ^1%^ 
trial,  where  life,  liberty  and  fame,  may  be  endangered,  is  a  ^  ■  ^ 
great  and  inestimable  privilege.  It  is  one  of  the  most  prominent 
and  valuable  features  in  the  judiciary  system,  and,  as  before  ob- 
ser\'ed,  was  intended  to  be  as  permanent  as  any  other  part  of  the 
Constitution.  The  provisions  of  the  Act  of  1804,  like  all  other  con- 
stitutional provisions,  are  in  general  terms,  and  it  is  the  province  of 
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the  Legislature  by  law,  to  point  out  in  detail  how  those  provisions 
are  to  be  carried  into  effect.  This  was  the  sole  object  of  the  Act  of 
1805,  ch.  65,  and  is  so  declared  to  be,  in  the  preamble  of  that  law. 

The  necessity  of  laws,  to  carry  into  practical  effect,  the  general 
provisions  of  the  Constitution,  is  felt  by  every  one  conversant  with 
Courts  of  justice.  The  trial  by  jury  is  secured  by  the  Constitution, 
but  that  would  be  a  mere  dead  letter  without  the  aid  of  the  Legisla- 
ture to  direct  the  manner  it  should  be  conducted. 

The  Act  of  1804  secures  the  general  right  of  removal  from  one 
County  Court  to  the  Court  of  an  adjoining  county ;  the  Act  of  1805 
does  not  attempt  to  deprive  the  party  of  this  right,  but  only  points 
out  the  manner  and  terms  upon  which  it  shall  be  enjoyed.  It  is  not 
repugnant  to  the  Act  of  1804,  but  only  directs,  in  detail,  how  the 
general  provisions  of  that  Act  shall  be  carried  into  operation. 

The  Act  of  1809,  ch.  138,  s.  20,  is  clearly  a  legitimate  exercise  of 
the  power  given  to  the  Legislature  by  the  proviso  in  the  3d  section 
of  the  Act  of  1804,  ch.  55.  It  appoints  a  farther  and  other 
remedy  to  secure  a  fair  and  impartial  trial,  but  does  not  interfere 
with  the  right  of  removal  from  the  Court  of  one  county  to  that  of 
another  county.  The  Act  of  1804  only  provides  for  the  removal  of 
the  prosecution,  when  the  presentment  is  found  in  a  County  Court, 
and  this  excited  doubts — whether  it  authorized  a  removal  from  other 
Courts,  having  criminal  jurisdiction,  as  for  instance,  special  Courts 
of  oyer  and  terminer,  &c.  The  Act  of  1809  only  extends  the  power 
of  removal  to  every  Court  having  criminal  jurisdiction,  and  thereby 
gives  a  further  aiid  other  remedy,  the  Act  of  1804  having  confined  it 
to  County  Courts. 

It  has  been  conceded  by  the  counsel  on  both  sides,  and  indeed  is  a 
position  that  cannot  at  this  time  be  controverted,  that  if  the  Act  of 
1821,  ch.  244,  is  repugnant  to  the  Constitution  of  this  State,  it  is  the 

O'Ti  ^^^^  ^^  ^^^^  Court  to  declare  •  it  null  and  void.  In  the  second 
'•■  *  section  it  is  enacted,  "That  in  all  ca^es  of  suggestion  and 
affidavit  for  removal  of  criminal  causes  from  Baltimore  City  Court* 
the  Judges  of  the  said  Court  sball  have  authority  to  order  the  same 
to  be  removed  to  Baltimore  County  Court,  as  if  the  said  Court  were 
in  an  adjoining  county;  and  that  in  all  cases  of  suggestion  and  afl]> 
davit  for  removal  of  criminal  causes  from  Baltimore  County  Court, 
the  Judges  of  said  last  Court  shall  have  authority  to  order  the  same 
to  be  removed  to  Baltimore  City  Court,  as  if  said  last  Court  were  in 
an  adjoining  county." 

This  law  authorizes  Baltimore  City  Court,  upon  applications  for 
the  removal  of  prosecutions,  to  send  the  same  for  trial,  not  to  an 
adjoining  County  Court,  but  to  Baltimore  County  Court ;  and  invests 
Baltimore  County  Court  with  authority,  upon  applications  being 
made  to  them  for  removal,  to  transmit  the  record  to  Baltimore  City 
Court  for  trial — This  is  said  to  be  a  further  and  other  remedy  under 
the  proviso  in  the  3d  section  of  the  Act  of  1804,  ch.  56.    The  evil 
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complained  of,  and  to  be  remedied,  was,  that  a  party  accused  was 
compelled  to  try  the  prosecution  against  him  in  the  County  Court 
iD  which  the  presentment  was  found,  although  he  was  satisfied  he 
could  not  there  have  a  fair  trial,  from  prejudices  that  might  extend 
over  the  whole  county,  or  be  entertained  by  the  sheriff  who  returned 
the  jury  for  that  county.  The  constitutional  remedy  was  to  remove 
the  trial  to  another  county,  where  it  was  to  be  presumed  those  preju- 
dices did  not  exist,  but  which  would,  at  all  events,  secure  the  party 
a  trial  before  a  jury  summoned  by  a  different  officer.  The  Act  of 
1821  declares,  that  the  removal  shall  not  of  right  be  to  another 
county,  but  one  Court  may  remove  the  trial  to  another  Court,  both 
in  the  same  county,  where  the  same  persons  may  be  summoned  as 
jurors,  and  where  the  same  sheriff  must  return  both  juries.  This 
is  not  a  further  or  other  remedy ;  in  fact  it  is  no  remedy,  but  a 
denial  of  a  constitutional  right;  for  although  the  prosecution  is 
removed,  the  trial  must  be  had  before  a  jur5'  of  the  same  county, 
and  returned  by  the  same  officer,  and  the  party  accused  may  be- 
come as  much  the  victim  of  prejudice  as  if  the  trial  had  been  in 
the  Court  where  the  presentment  was  found. 

The  Constitution  directs  the  removal  to  another  County,  to  avoid 
the  prejudices  that  may  exist  in  the  county  where  *  the  pre-  ^i^o 
sentment  is  found.  The  Act  of  1821  declares  the  Court  shall  -^  ■ -^ 
not  be  bound  to  remove  it  to  another  county,  but  to  a  Court  in  the 
same  county,  whatever  prejudices  may  be  there  against  the  party. 
The  Constitution  declares  that  the  party  accused  shall  have  a  right 
of  trial  before  a  jury,  composed  of  men  from  a  different  county,  and 
summoned  by  a  different  sheriff';  the  Act  of  1821,  although  it  grants 
a  removal,  sends  it  for  trial  before  a  jury  taken  from  the  same 
(x>unty,  perhaps  composed  of  the  same  individuals,  and  certainly 
returned  by  the  same  sheriff.  The  Act  of  1821  empowers  the  Court  to 
refuse  the  removal  of  a  prosecution  to  an  adjoining  county.  This 
right  is  secured  by  the  Constitution,  to  the  party,  to  enable  him  to 
obtain  a  fair  and  impartial  trial.  The  Act  of  1821,  is  therefore 
repugnant  to  the  Constitution — ^It  is  violatory  of  both  its  letter, 
and  spirit  and  can  have  no  legal  effect. 

This  Court  concur  in  opinion  with  the  Judges  of  Baltimore  County 
Court,  and  affirm  their  proceedings.  Judgment  affirmed. 


Benson  vs.  Davis'  Adm'r. 

If  a  plaintiff  is  laid  under  a  peremptory  rule  to  file  his  declaration  by  a  par- 
ticular day,  and  he  fails  to  comply,  the  Court  may  order  a  non  pros,  to  be 
entered  against  him.  But  if  the  declaration  is  received,  and  a  rule  laid 
on  the  defendant  to  plead  to  it,  it  is  then  too  late  for  the  defendant  to 
complain,  (a) 


(a)  Approved  in  Hughes  vs.  Jackson^  12  Md.  468;  Kiinkel  vs.  Spooner^  9  Md. 
470;  Stockett  vs.  Sasscer,  8  Md.  377;  Dunbar  vs.  Conuxty,  11  G.  &  J.  98. 
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Appeal  from  Montgomery  County  Gonrt.  This  was  an  action  on 
the  case  brought  to  March  Term,  1820.  At  that  term  the  defendant, 
(the  appellee's  intestate,)  appeai*ed,  and  a  rule  was  laid  on  the  plain- 
tiff, (now  appellant,)  to  file  his  declaration,  and  he  had  until  the  first 
Monday  of  the  next  term  to  do  so.  At  the  next  term,  (November, 
1820,)  the  plaintiff  had  further  leave  to  declare  until  the  first  Mon- 
day of  March  Term,  1821.  At  that  term  the  plaintiff  did  declare,  and 
a  rule  was  laid  on  the  defendant  to  plead  by  the  first  Monday  of  the 
November  Term,  1821.  At  that  term  the  record  states,  that  it 
appeared  to  the  Court  that  the  declaration  of  the  plaintiff  was  not 
filed  on  or  before  the  first  Monday  of  March,  1821,  but  on  the  18th 
of  May  of  the  same  year ;  and  because  the  declaration  waA  not  filed 
on  or  before  the  first  Monday  of  March,  1821,  the  Court  entered 
a  judgment  of  nan  pros.  From  that  judgment  the  plaintiff  appealed 
to  this  Court.  The  appellee  having  died  during  the  pendency  of  the 
appeal,  his  administrator  was  made  a  party. 

^^  •  The  cause  was  argued  before  Buchanan,  C.  J.,  Eable, 
'*  •  •*  Mabtin,  and  Stephen,  JJ. 

B.  Forrest,  for  the  appellant,  referred  to  Briscoe  vs.  Ward^  1 
H.  dt  J.  165. 

Magrvdery  for  the  appellees. 

Mabtin,  J.  delivered  the  opinion  of  the  Court.  If  there  are  any 
rules  of  practice  in  Montgomery  County  Court,  that  justify  the  pro- 
cedure in  this  case,  they  ought  to  have  appeared  in  the  record. 

In  their  absence,  we  cannot  conceive  upon  what  principle  the 
judgment  of  nonpros,  was  entered. 

In  this  case  it  appears  the  plaintiff  was  ruled  to  file  his  declara- 
tion by  the  first  Monday  in  March,  1821.  On  this  day  the  March 
Term  commenced,  and  must  have  been  continued  or  adjouiiied  to 
the  ibilowing  May,  for  we  find  the  declaration  was  filed  on  the  18th 
of  May,  and  a  rule  laid  on  the  defendant  to  plead,  as  of  March  Term. 
The  case  was  continued  under  the  rule  to  plead  to  November  Term, 
when  the  Court  ordered  a  judgment  of  non  pros,  to  be  entered  against 
the  plaintiff,  because  he  had  not  filed  his  declaration  by  the  first 
Monday  in  March.    In  this  we  think  they  erred. 

If  a  plaintiff  is  laid  under  a  peremptory  rule  to  file  his  declaration 
by  a  particular  day,  and  he  fails  to  comply  with  that  rule,  the  Court 
may,  upon  the  prayer  of  the  defendant,  order  a  non  pros,  to  be  en- 
tered against  him.  But  if  the  declaration  is  received,  and  a  rule 
laid  on  the  defendant  to  plead  to  it,  it  is  certainly  then  too  late  to 
complain.  The  defendant  has  waived  his  right  to  take  advantage 
of  the  laches  of  the  plaintiff,  and  the  Court  has  assented  to  it. 

Judgment  reversed,  and  procedendo  aicarded. 
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Lyles  vs.  Lyles'  Ex'ra. 

If  a  contract  is  made  for  the  payment  of  tobacco,  which  is  not  complied 
with,  the  plaintiff,  in  assumpsit  on  that  contract,  may  recover  the  value 
of  the  tobacco  in  money,  (a) 

Whether  or  not  since  the  Act  of  1812,  ch.  185,  s.  3,  a  judgment  can  be 
entered  for  tobacco? 

Appeal  from  Prince  George's  County  Court.  This  suit  was  insti- 
tuted for  the  purpose  of  recovering  from  the  defendant,  (now  appel- 
lant,) 32  hhds.  of  tobacco,  alleged  to  be  due  from  him  to  the  testa- 
trix of  the  plain tififs,  for  four  •  years  rent  of  a  tract  of  land,  ^^^ 
and  the  amount  of  two  promissory  notes  drawn  by  the  defend-  '^  ■  ^ 
ant,  and  made  payable  to  the  said  testatrix.  The  declaration  con- 
tained several  counts — 1.  Indebitatus  assumpsit  for  a  special  under- 
taking to  pa3^  32  hhds,  of  tobaeco  for  four  years  use  and  occupa- 
tion of  a  tract  of  land.  The  assumpsit  being  charged  as  made 
in  the  life-time  of  the  testatrix,  and  to  be  paid  in  tobacco  in 
kind.  2.  Like  the  first,  except  that  the  promise  is  charged  in  money, 
and  upon  a  quantum  meruit.  3.  Like  the  first,  except  that  the  charge 
is  only  for  one  year's  use  and  occupation,  and  the  assumpsit  in  money. 
4.  In  the  usual  form,  upon  a  receipt  in  the  nature  of  a  promissory 
note  for  $1,700,  drawn  by  the  defendant,  and  made  payable  to  the 
testatrix  of  the  plaintiffs.  5.  In  like  manner  upon  another  promis- 
sory note  for  $666.67,  drawn  and  payable  as  the  former.  Then 
follow  the  usual  money  counts  for  money  had  and  received,  lent  and 
advanced,  and  paid,  laid  out  and  expended,  and  the  declaration  con- 
cludes generally  to  the  damage  of  the  plaintiffs  of  $10,000  in  money 
only.  The  defendant  pleaded  three  pleas.  1.  The  general  issue  to 
the  whole  declaration.  2.  «An  account  in  bar  to  the  amount  of 
8830.35,  due  from  the  testatrix;  and  3.  An  account  in  bar  to  the 
amount  of  $1,389.33,  due  from  the  plaintiffs.  Issues  were  joined  on 
all  these  pleas. 

At  the  trial,  the  plaintiffs  in  support  of  the  issues  joined  upon  the 
first,  second,  and  third  counts  of  their  declaration,  gave  in  evidence 
an  agreement  in  writing  as  follows,  viz.  "I  hold  myself  bound  to 
pay  to  my  mother,  Mrs.  Sarah  Lyles,  everj'  year  during  her  life,  from 
the  1st  of  January,  1817,  eight  hogsheads  of  crop  tobacco,  for  the  use 
of  the  plantation  on  Piscataway  Creek,  left  me  by  the  will  of  my 
deccfised  father.    Given  under  my  hand  this  17th  January,  1818. 

W.  H.  Lyles." 


(«)  Approved  in  Laidler  vs.  State^  2  H.  &  G.  260,  and  Marsluill  vs.  McPher- 
turn,  8  G.  &  J.  339. 
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And  proved  the  occupancy  for  four  years,  commencing  on  the  Ist 
of  January,  1817,  in  pursuance  of  the  said  agreement.  They  further 
gave  evidence  of  the  value  of  said  tobacco  at  the  several  times  when 
by  the  terms  of  the  contract  it  ought  to  have  been  delivered.  The 
defendant  then  prayed  the  opinion  of  the  Court,  that  from  the  evi- 
dence and  pleadings  the  plaintiffs  were  not  entitled  to  recover  the 
^^  value  in  money  of  the  tobacco.  Which  opinion  the  Court, 
£7o  *  [Stephen,  C.  J.  and  Key,  A.  J.]  refused  to  give;  but  were 
of  opinion,  and  so  instructed  the  jury,  that  the  plaintiffs  were  en- 
titled to  recover  such  value.  The  defendant  excepted.  The  jury 
found  for  the  plaintiffs  on  the  first  issue,  and  for  the  defendant  on 
the  second  and  third ;  and  after  deducting  the  defendant's  accounts 
in  bar  from' the  plaintiffs'  demands,  assessed  the  plaintiffs'  damages 
to  the  sum  of  $4,025.27.  Upon  this  verdict  the  Court  gave  judgment 
for  the  plaintiffs  generally,  for  their  damages  and  costs;  and  the 
defendant  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  and  Mar- 
tin, JJ. 

Ashton  and  Stonestreetj  for  the  appellant,  1.  As  the  whole  declara- 
tion sounds  in  contract,  and  the  charge  in  the  first  count  is  of  an 
express  undertaking  to  pay  tobacco  in  specie,  and  all  the  proof  on 
the  part  of  the  plaintiffs  below,  (except  as  to  the  two  notes,)  sus- 
tained the  charge  as  stated  in  the  first  count,  the  Court  below  ought 
not  to  have  instructed  the  jury  that  they  might  ascertain  the  vaJue 
of  the  tobacco  in  current  money,  and  give  their  verdict  also  in  cur- 
rent money  as  a  necessary  consequence.  2.  The  breach  of  the 
promise  laid  in  the  first  count  is  for  the  non-payment  of  tobacco, 
without  averring  it  to  be  of  any  particular  value  in  money ;  and  the 
conclusion  of  the  declaration  is  generally  to  the  damage  of  the  plain- 
tiffs in  money  alone.  3.  There  was  no  evidence  to  support  either 
the  second  or  third  or  last  counts  in  the  declaration.  4.  If  the 
value  of  the  tobacco  could  be  recovered  in  money,  it  should  have 
been  the  value  at  the  time  of  the  verdict,  and  not  at  the  day  of  pay- 
ment by  the  contract,  as  directed  by  the  Court  below.  That  where 
the  contract,  upon  which  the  suit  is  brought,  was  for  the  payment 
of  tobacco,  money  could  not  be  recovered. — They  referred  to  Skirvan 
vs.  Willis^  4  if.  (&  McH.  483,  and  Stuard^s  Adrn^r  vs.  Peak,  in  this 
Court,  at  December  Term,  1808.  Acts  of  1713,  ch.  3,  s.  11;  1724,  ch. 
6;  1763,  ch.  18;  1779,  ch.  25,  s.  5;  October,  1780,  ch.  23;  1785,  ch. 
80,  s.  13;  1789,  ch.  2«,  s.  31;  1790,  ch.  57;  ch.  59,  s.  4. 
^  ^  •  Magruder^  for  the  appellees,  relied  on  the  Act  of  1812,  oh. 

^  •  ^    135,  s.  3.  Jtid{iment  afftrfned. 
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E.  &  H.  HuRN's  Lessee  vs.  Soper. 

The  exemplification  of  the  enrolment  of  a  deed  of  bargain  and  sale  of  a 
recent  date,  is  competent  evidence  of  title  to  lands  in  ejectment,  with- 
out producing  the  original,  (a) 

A  person  claiming  under  the  grantor  of  such  a  deed,  but  claiming  against 
the  deed,  is  not  precluded  from  showing  that  it  was  obtained  by  fraud. 

(b) 
Copies  of  deeds  that  are  not  required  to  be  enrolled,  are  not  evidence,  (c) 

Parol  evidence  of  declarations  by  a  grantor,  made  after  the  date  of  the 
deed,  of  her  intention  to  dispose  of  the  same  land  by  will,  and  that  she 
had  made  a  will,  written  by  the  grantee,  which  she  afterwards  de- 
stroyed, offered,  for  the  purpose  of  showing  that  she  was  ignorant  of 
the  contents  of  the  deed,  and  that  it  was  obtained  by  fraud  and  imposi- 
tion, is  inadmissible,  (d) 

Ab  no  foundation  could  be  laid  by  such  declarations  for  letting  in  parol  evi- 
dence offered  to  prove  the  contents  of  the  supposed  will,  it  is  necessarily 
inadmissible. 

Parol  evidence  is  inadmissible  to  prove  that  a  deed  was  not  given  for  a 
money  consideration,  and  therefore  inoperative  as  a  deed  of  bargain  and 
sale,  where  the  deed  sets  out  a  money  consideration,  (e) 

Error  to  Anne  Arundel  County  Court.  This  was  an  action  of 
ejectment  to  recover  part  of  a  tract  of  land  called  Smith's  Desire, 
containing  135  acres.    The  general  issue  was  pleaded. 

1.  At  the  trial  the  plaintiff  offered  in  evidence  the  patent  of 
Smith's  Desire,  granted  to  Edward  Smith  on  the  1st  of  August, 
1686,  and  proved,  that  Kichard  Fish  was  in  possession  of  the  land, 
for  which  this  action  is  brought,  for  twenty  years,  and  died  seized 
thereof,  and  that  on  his  death  he  left  a  widow,  Sarah  Fish,  a  mother, 
Harriet  Tucker,  and  a  sister  of  the  half  blood,  Harriet  Gambrill, 
(the  lessor  of  the  plaintiff',)  the  daughter  of  said  Harriet  Tucker; 


(a)  Approved  in  Dick  vs.  Batch,  8  Peters,  33,  holding  that  under  the  law  of 
Maryland,  an  office  copy  of  a  recorded  deed  is  evidence  as  competent  as  the 
original.  A  certified  copy  of  an  instrument  required  to  be  recorded,  proves 
itself  as  prima  facie  evidence  of  all  circumstances  necessary  to  give  it 
validity.     Warner  vs.  Hardy,  6  Md.  525. 

(6)  Approved  in  Dams  vs.  Hamblin,  51  Md.  540,  holding  that  parol  evi- 
dence is  admissible  .in  a  Court  of  law  to  prove  that  the  execution,  acknow- 
ledgment or  registration  of  a  deed  was  procured  by  fraud,  or  that  it  was 
fraudulently  altered  or  forged.     See  Crawford  vs.  State^  ante,  m.  p.  284. 

(c)  See  Cheney  vs.  Watkins,  1  H.  &  J.  326,  note  (b;)  Connolly  \b.  Bowie, 
ante^  117. 

(d)  Approved  in  Stewart  vs.  Redditt,  8  Md.  78.  Cf.  Watkins  vs.  Stockett, 
pout,  m.  p.  435;  Sewell  vs.  Slingluff,  57  Md.  537. 

(e)  Distinguished  in  Wolfe  vs.  Hanver,  1  Gill,  91,  holding  that  the  receipt 
in  a  deed  is  only  prima  facie  evidence  of  the  payment  of  the  purchase 
money. 
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and  that  said  Eichard  Fish  had,  at  the  time  of  his  death,  uo  child 
or  descendant,  or  ancestor,  alive,  but  left  a  widow,  a  mother  and  a 
half  sister,  the  plaintiff's  lessor,  the  child  of  Fish's  mother  by  a 
second  husband,  Gambrill.  The  defendant  then  offered  in  evidcDce 
the  record  of  a  deed  from  Zachariah  Tucker,  and  the  said  Harriet 
his  wife,  to  the  defendant,  for  the  lands  for  which  this  action  is 
brought,  dated  the  7th  of  November,  1814,  and  expressed  to  be  in 
consideration  of  the  sum  of  f  1,000.  The  plaintiff  then  proved,  that 
the  said  Zachariah  Tucker,  and  Harriet  Tucker,  were  illiterate  per- 
sons, who  could  neither  read  nor  write,  and  prayed  the  opinion  of 
the  Court,  and  their  instruction  to  the  jury,  that  the  said  record  of 
said  deed  could  not  be  read  to  the  jury  for  the  purpose  of  deriving 
title  under  it,  unless  it  was  proved  that  the  deed  had  been  read 
^^  to  the  grantors  before  it  was  signed  by  them.  The  Court, 
-477  •  [Chase,  C.  J.,  Eidgely  and  Kilgoub,  A.  J.]  refused  to 
give  this  instruction,  but  were  of  opinion,  that  the  opposite  party 
was  not  precluded  from  showing  that  the  deed  was  obtained  by 
fraud,  and  that  the  grantors,  or  either  of  them,  were  unlettered, 
and  that  the  deed  was  never  read  to  the  grantors,  or  either  of  them, 
before  its  execution.    The  plaintiff  excepted. 

2.  The  plaintiff  then  offered  evidence  to  the  jury,  that  after  the 
execution  of  the  deed  by  Tucker  and  wife,  to  the  defendant,  Tucker 
and  wife,  the  grantors,  (K)n tinned  in  possession  of  a  considerable 
portion  of  the  land  conveyed,  including  the  dwelling-house,  that 
they  cut  wood  for  sale,  and  made  repairs  to  the  dwelling-house  at 
their  own  expense,  and  that  they  continued  to  reside  on  the  premises 
until  the  death  of  Mr.  Tucker,  without  any  demand  or  payment  of 
rent.  And,  for  the  purpose  of  showing  fraud  and  imposition  on  the 
grantor.  Mrs.  Tucker,  in  the  execution  of  the  deed,  and  her  ignorance 
of  its  contents,  the  plaintiff  off'ered  to  prove  by  a  competent  witness, 
that  she  had,  after  the  date  of  the  deed,  declared  her  intention  to 
dispose  of  the  lands  by  will,  and  that  she  had  made  a  will  which 
was  written  for  her  by  the  defendant,  and  that  said  will  wa«  after- 
wards destroyed  by  her ;  and  offered  to  prove  the  contents  of  said 
will.  To  this  testimony  the  defendant  objected ;  and  the  Court  sus- 
tained the  objection.    The  plaintiff  excepted. 

3.  The  plaintiff,  to  prove  that  the  deed  from  Zachaiiah  and  Har- 
riet Tucker  to  the  defendant,  of  the  7th  of  November,  1814,  was 
fraudulently  obtained,  proved  to  the  jury,  by  competent  testi- 
mony, that  Eichard  Fish  died  in  possession  of  a  tract  of  land  con- 
taining about  300  acres,  and  consisting  of  part  of  a  tract  called 
Smith's  Desire,  and  part  of  a  tract  called  Westal's  Eesurvey,  and 
ccmtaining  the  quantity  of  150  acres,  or  thereabouts,  in  each  of 
said  parts ;  that  the  said  land  descended  to  Harriet  Tucker  as  the 
lieir-at-law  of  Eichard  Fish,  subject  to  the  dower  of  the  widow  of 
said  Fish,  and  that  the  same  was  of  the  value  of  ten  dollars  per 
acre,  or  thereabouts ;  that  the  said  Harriet  and  Zachariah  Tucker 
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were  illiterate  persons,  and  unable  to  read  or  write ;  that  the  said 
Harriet  was  then  of  the  age  of  fifty-eight  years,  had  no  other  i3rop- 
erty,  real  or  personal,  except  one  or  two  young  negroes,  and  some 
hoasehold  goods ;  and  that  Zachariah  Tucker,  her  husband,  was  a 

•  poor  man,  who  labored  for  his  living  on  rented  land;  that  ot%Q 
100  acres,  part  of  said  land,  were  assigned  for  dower  to  the  '^  ■  ^ 
widow  of  Eichard  Fish,  then  of  the  age  of  twenty-four  years,  and 
that  the  remaining  part  of  said  land,  after  deducting  the  part  con- 
tained in  the  deed  to  the  defendant,  consisted  of  about  fifty  acres 
of  very  indiiferent  quality,  with  little  wood  on  it,  and  without  im- 
provements of  any  kind,  and  that  the  part  conveyed  to  the  defend- 
ant had  a  comfortable  dwelling  house,  and  other  improvements  on 
it.  The  plaintiff  also  proved,  that  at  the  time  of  the  execution  of 
the  deed  to  the  defendant,  Harriet  Tucker  had  an  only  daughter, 
Harriet,  one  of  the  lessors  of  the  plaintiff,  aged  at  the  time  about 
foarteen  years,  and  no  other  relative.  The  plaintiff  also  gave  in 
evidence,  by  Charles  Stewart,  a  competent  witness,  one  of  the  sub- 
acribing  witnesses  to  said  deed,  and  one  of  the  magistrates  who 
took  the  acknowledgment  of  the  same,  that  nothing  was  said  by 
the  parties  of  the  payment  of  money  as  the  consideration  for  the 
same,  but  that  it  was  said  by  Harriet  Tucker,  the  grantor,  in  pre- 
sence of  the  defendant,  and  not  objected  to  by  him,  that  she  thought 
it  best  to  let  him  have  a  part  of  the  land  to  interest  him  in  defend- 
ing the  rest,  and  that  nothing  was  said  of  money  as  a  consideration. 
The  plaintiff  also  proved  by  Blanche  Hurn,  a  competent  witness, 
that  in  a  conversation  which  took  place,  subsequent  to  the  execution 
of  said  deed,  and  after  the  death  of  Harriet  Tucker,  between  the 
defendant  and  Harriet,  the  lessor  of  the  plaintiff,  the  defendant 
claimed  the  land  as  his  own,  and  said  he  had  a  great  deal  of  trouble 
about  it ;  to  which  she  said  he  had  been  well  paid  for  it,  and  the 
defendant  replied  "yes,  he  had  been  well  paid  for  it;"  and  witness 
understood  that  said  deed  was  made  on  account  of  service  rendered 
by  the  defendant.  The  plaintiff  also  proved,  that  a  part  of  the  said 
tract  called  Smith's  Desire,  held  by  the  same  title  with  the  lands 
contained  in  the  deed  of  the  7th  of  November,  1814,  had  been  sold 
and  conveyed  by  Eichard  Fish,  in  his  life-time,  to  the  defendant, 
and  was  then  held  by  him ;  and  also  proved  by  a  witness,  who  lived 
with  Tucker  and  wife  from  1817  to  1819,  that  after  the  execution  of 
said  deed  the  grantors  remained  in  possession  of  a  large  part  of  the 
lands  contained  therein,  including  the  dwelling-house,  until  the  death 
of  Harriet  Tucker  in  1819,  and  that  he  never  heard  of  any  demand  or 

*  agreement  for  payment  of  rent  for  the  same;  and  that  they  ^t^o 
made  repairs  by  covering  about  two-thirds  of  the  roof  and  ^■" 
shed  at  their  own  expense,  and  also  cut  lour  or  five  cords  of  wood 
for  sale,  and  sold  the  same,  and  that  the  defendant  lived  during  the 
whole  time  within  two  miles  of  the  place.  The  plaintiff  then  prayed 
the  opinion  of  the  Court,  and  their  instruction  to  the  jury,  that  if 
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they  should  believe  that  the  consideration  of  the  said  deed  was  not 
for  money  paid,  or  agreed  to  be  paid,  but  for  service  to  be  rendered 
by  the  defendant  in  maintaining  the  title  to  the  land  descended 
from  Eichard  Fish,  that  the  said  deed  is  inoperative  as  a  deed  of 
bargain  and  sale.  Which  instruction  the  Court  refused  to  give. 
The  plaintiff  excepted;  and  the  verdict  and  judgment  being  agaipst 
him,  he  brought  the  present  writ  of  error. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable  and  Mar- 
tin, JJ. 

Ridout  and  MayeVj  for  the  plaintiff  in  error,  contended,  1.  That 
the  record  of  the  deed  from  Tucker  and  wife  to  the  defendant,  was 
not  property  admitted  as  evidence  of  the  deed ;  but  that  the  deed 
itself,  unless  shown  to  have  been  lost,  should  have  been  produced. 

2.  That  uix)u  the  evidence  adduced  to  impeach  the  deed,  and  under 
the  circumstances  of  this  case,  it  was  incumbent  on  the  defendaDt 
to  prove  the  consideration  for  the  conveyance  of  the  land ;  and  that 
that  consideration  must  be  money,  or  some  specific  equivalent  for  it. 

3.  That  Mrs.  Tucker  should  have  been  proved  to  have  been  made 
acquainted,  by  the  magistrates  who  took  the  acknowledgment,  with 
the  contents  of  the  deed.  4.  That  Mi's.  Tucker's  declarations  and 
acts,  after  the  execution  of  the  deed,  illustrating  her  impression  as 
to  it,  ought  to  have  been  admitted  in  evidence.  5.  That  in  the  ab- 
sence of  proof  of  consideration  in  this  case,  and  in  the  facts  proved, 
there  is  evidence  of  fraud  sufficient  to  avoid  the  deed.  That  fraud 
is  a  question  of  law  upon  the  facts  when  ascertained. 

*  ^^^^^  referred  to  Coke  Litt.  225  b  ;  3  Blk.  Com.  367 ;  Feake's 
^8U  jiji^i^^  95  J  Molton  vs.  Harris,  2  Esp.  Rep,  549;  Fraser  vs.  Hop- 
kins, 2  Taunt,  5;  Tinkler  vs.  ^Yalpole,  14  East,  226;  2  Blk.  Com.  33vS; 
Edgar  vs.  Robinson,  4  DalL  Rep.  132,  152,  340;  Averson  vs.  Kin- 
naird,  6  East,  188, 198 ;  Bright  vs.  Eynon,  1  Burr.  390. 

Magruder,  and  T.  B.  Dorsey,  (Attorney-General,)  contended,  on 
the  first  point,  that  a  copy  of  a  deed  regularly  enrolled  is  prima  facie 
evidence,  to  be  rebutted  by  the  proof  of  fraud.  Phill.  Ecid.  202. 
On  the  fourth  point,  they  referred  to  Dorsey  vs.  Dorsey,  in  this  Uourt 
in  1813,  where  it  was  held  that  the  declarations  of  the  grantor,  after 
he  had  made  the  conveyance,  were  not  evidence. 

On  the  other  points  they  were  stopped  by  the  Court. 

Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  This  case 
comes  before  us  on  three  bills  of  exceptions.  The  first  presents  the 
question,  whether  the  enrolment  of  a  deed  of  bargain  and  sale,  is 
competent  evidence  of  title  to  lands  in  the  trial  of  an  action  of  eject- 
ment, or  whether  the  original  must  be  produced  ?  The  Court  before 
whom  the  cause  was  tried,  decided  that  it  was,  and  that  the  origi- 
nal need  not  be  produced;  and  it  is  certainly  too  late  at  this  day,  to 
question  the  correctness  of  that  decision.    Copies  of  deeds  that  are 
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not  required  to  be  enrolled,  cannot  be  admitted  in  evidence;  but 
deeds  of  bargain  and  sale  are,  by  the  laws  of  the  State,  required  to 
be  enrolled  5  and  by  the  uniform  tenor  of  the  decisions  of  the  Courts 
of  the  State,  exemplifications  of  records  of  deeds  of  bargain  and 
sale,  are  as  good  and  competent  evidence  as  the  original  themselves. 

In  admitting  in  evidence  the  enrolment  of  the  deed  for  the  prem- 
ises in  question,  the  Court  also  decided,  that  the  plaintiff  in  error, 
who  claims  under  Harriet  Tucker,  one  of  the  grantors,  was  not  pre- 
cluded from  showing  that  it  was  obtained  by  fraud;  which  led  to 
the  second  and  third  bills  of  exceptions,  in  both  of  which  we  concur 
in  opinion  *  with  the  Court  below.  Parol  evidence  of  declara-  ^^^ 
tiona  by  Harriet  Tucker,  made  after  the  date  of  the  deed,  of  -^^^ 
her  intention  to  dispose  of  the  samei  land  by  will,  and  that  she  had 
made  a  will,  written  by  the  defendant,  the  grantee,  which  she  after- 
wards destroyed,  offered  for  the  purpose  of  showing  that  she  was 
ignorant  of  the  contents  of  the  deed,  and  that  it  was  obtained  by 
fraud  and  imposition,  was  clearly  inadmissible,  and  properly  rejected 
by  the  Court.  If  such  testimony  could  be  received,  it  would  lead  to 
the  most  pernicious  consequences,  and  would  be  to  overturn  the  best 
established  principles  of  evidence;  it  would  be  to  make  every  man 
a  witness  for  himself  in  his  own  case ;  for  if  one  claiming  as  heir-at- 
law  to  a  grantor,  (which  is  the  predicament  of  Harriet  Hurn  in  this 
case,)  could  be  permitted  to  resort  to  such  testimony,  to  defeat  the 
title  of  the  grantee,  why  might  not  the  grantor  himself,  under  whom 
the  heir-at-law  comes  in  f  And  the  same  principle  would  equally 
apply  to  all  cases.  What  security  would  a  deed  furnish  to  a  grantee, 
or  of  what  avail  would  be  the  solemnity  of  recording  a  deed,  if  the 
subsequent  declarations  of  the  grantor,  that  he  intended  to  dispose 
of  the  same  land  by  will,  (which  declarations  might  be  falsely  made 
for  the  purpose  of  begetting  the  impression  that  he  was  ignorant  of 
the  contents,)  could  be  received  to  impeach  the  deed  on  the  ground 
of  fraud  I  Besides,  Harriet  Tucker  was  the  wife  of  Zachariah 
Tucker,  the  other  grantor  in  the  deed ;  and  who  would  purchase  land 
of  a  husband,  holding  it  in  right  of  his  wife,  if  the  wife's  subsequent 
declarations  could  be  admitted  in  evidence  to  defeat  the  deedf 
With  respect  to  the  parol  evidence  that  was  offered,  to  prove  the 
contents  of  the  supposed  will,  as  no  foundation  could  be  laid,  by  the 
declarations  of  Harriet  Tucker,  for  letting  in  such  testimony,  it  was 
necessarily  rejected. 

If  a  subsequent  will  of  Harriet  Tucker,  making  a  disposition  of 
the  same  land,  and  written  by  Soper  himself,  the  grantee,  had  actu- 
ally been  produced  at  the  trial,  instead  of  her  declarations,  it  might 
have  had  an  effect  upon  the  cause ;  but  as  no  such  will  was  pro- 
duced, we  forbear  to  say  any  thing  on  the  subject.  The  whole  of 
the  evidence  set  out  in  the  third  bill  of  exceptions,  was  expressly 
offered  for  the  purpose  of  showing,  that  the  deed  from  Zachariah 
and  Harriet  Tucker  to  Soper,  the  defendant,  was  fraudulently  ob- 
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tained,  and  .was  all  suffered  to  go  to  *  the  jury,  as  the  proi)er 
4c^Z   tribunal  to  determine  the  question  of  fact. 

The  application  to  the  Court,  therefore,  on  the  part  of  the  plain- 
tiff*, to  instruct  the  jury,  that  if  they  should  l)elieve  the  deed  was 
not  given  for  a  money  consideration,  it  was  inoperative  as  a  deed 
of  bargain  and  sale,  was  an  attempt  to  obtain  the  opinion  of  the 
Court,  on  an  abstract  proposition,  not  founded  upon  any  legal  evi- 
dence in  the  causef  directed  to  that  point;  but  immediately,  in  the 
teeth  of  the  deed,  which  sets  out  a  money  consideration,  and  which, 
parol  evidence,  if  directly  offered  for  the  purpose  of  showing  a  dif- 
ferent consideration,  could  not  properly-  have  been  received  to  con- 
tradict. JtvdgmeHt  affirmed. 
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A  judgment  by  default  in  an  action  of  assumpsit  on  a  promissory  note,  is  an 
admission  of  the  cause  of  action,  and  the  defendant's  liability  to  the 
amount  of  the  note,  which  must  be  produced  on  the  trial,  that  it  may 
be  seen  whether  any  part  of  it  has  been  paid,  but  which  need  not  be 
proved,  (a) 

An  endorsement  in  blank  of  a  promissory  note  does  not  transfer  the  interest 
in  the  note,  without  some  further  act  done  by  the  holder.  The  act  of 
filling  it  up  may  be  done  by  him  at  any  time,  before  or  at  the  time  of 
the  trial.  (&) 

If  the  holder  of  a  promissory  note  fills  up  the  blank  endorsement,  and 
makes  it  payable  to  himself,  he  must  sue  as  endorsee,  but  if  it  is  not 
filled  up,  he  may  sue  in  the  name  of  the  endorser,  (c) 

Where  an  order,  in  nature  of  a  writ  of  inquiry  at  bar,  under  the  Act  of 
1794,  ch.  46,  charges  the  jury  to  inquire  of  the  damages,  omitting  otid 
costs ^  and  the  inquisition  of  the  jury  is  for  damages,  and  abottt  ten  dot- 
lars  for  costs — ^these  are  mere  formal  defects,  which  might  have  been 
amended  by  the  inferior  Court,  and  may  be  amended  in  the  Appellate 
Court  under  the  Act  of  1809,  ch.  153,  s.  2. 

Appeal  from  Baltimore  Count}'  Court.  Assumpsit  on  a  promis- 
sory note,  dated  the  1st  of  April,  1819,  drawn  by  B.  Arnold,  tor 
8617.09,  payable  six  months  after  date  to  the  defendant,  (the  appel- 
lant,) or  order,  and  by  him  endorsed  to  J.  Snyder,  who  endorsed  it 
to  the  plaintiffs,  (the  appellees,)  and  it  was  by  them  endorsed  in 
blank.  The  defendant  being  ruled  to  plead  to  the  declaration,  made 
default.  The  record  then  states,  "for  which  the  plaintiffs  ought  to 
recover  against  the  defendant  their  damages  by  occasion  of  the  non- 
performance of  the  promises  and  undertakings ;  but  because  it  is 


(a)  Approved  in  Davidson  vs.  Myers^  24  Md.  554.     Cf.  Cooper  vs.  Roche, 
36  Md.  563. 

(6)  See  Rev.  Code,  Art.  35,  sec.  8. 

(c)  Cited  in  Whiteford  vs.  Burckinyei%  1  Gill,  147. 
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uDkDown  to  the  Court  here,  what  damages  the  plaintiffs  have  sus- 
tained by  reason  of  the  premises,  therefore  let  a  jury  thereupon 
appear  before  the  Court  here  on  the  fourth  Monday  of  March  next, 
by  whom,  &c.  to  recognize,  &c.  and  diligently  to  inquire  what  dam- 
ages the  plaintiffs  have  sustained  by  reason  of  the  premises  afore- 
said," and  the  cause  is  continued,  &c.  At  the  next  term  the  parties 
appeared,  "  and  the  jurors  of  that  jury,  whereof  mention  is  above 
made,  being  balloted,  empanelled  and  accepted,  that  is  to  say,"  &c. 
^<  who  being  called,  come,  and  being  elected,  sworn  and  affirmed,  and 
charged  to  inquire  of  the  damages  sustained  by  the  *  plaintiffs  ^^q 
in  the  premises,  and  after  evidence  being  given  to  them  of  '^^^ 
and  upon  the  said  premises,  went  from  the  bar  of  the  Court  here  to 
consult  and  consider  of  their  inquest  of  and  upon  the  premises  afore- 
said; and  the  said  jury,  having  consulted  and  agreed  among  them- 
selves, return  to  the  bar  of  the  Court  here,  and  forthwith  return 
their  inquisition,  under  their  hands  and  seals,  to  the  Court  here,  the 
tCDor  whereof  is  in  form  following,  to  wit :  This  inquisition  made, 
indented  and  taken  at  bar,  in  Baltimore  County  Court,  in  an  action 
of  trespass  on  the  case,  depending  in  the  said  Court  between  Elisha 
Bogers  and  Nathaniel  Garland,  plaintiffs,  and  Luke  Kiersted,  de- 
fendant, witnesseth,  that  we,  the  jurors  whose  names  are  hereto  sub- 
scribed, and  seals  affixed,  being  duly  empannelled,  sworn,  and  charged 
to  inquire  of  the  damages  and  costs  sustained  by  the  said  plaintiffs 
in  the  said  action,  by  reason  of  the  non-performance  of  the  assump- 
tion and  promise  in  the  declaration  in  the  said  case  mentioned,  hav- 
ing heard  the  evidence  given  in  the  said  action,  and  duly  considered 
the  same,  do  find  and  assess  the  damages  sustained  by  the  said 
plaintiffs,  in  the  said  action,  to  the  sum  of  seven  hundred  and  six- 
teen dollars  forty-one  cents,  current  money,  and  the  sum  of  about 
ten  dollars,  like  money,  costs  of  the  said  suit.  In  witness,"  &c. 
Judgment  was  rendered  for  $1,250  current  money,  the  damages  in 
the  declaration,  and  $29.01  costs  of  suit. 

At  the  trial,  and  before  the  jury  retired  from  the  bar,  the  plaintiff's 
offered  in  evidence  the  promissory  note  mentioned  in  the  declaration, 
and  a  protest  thereof  for  non-payment,  made  at  the  request  of  The 
Franklin  Bank  of  Baltimore,  the  holders  of  the  original  note,  (which 
appeared  to  have  been  endorsed  in  blank  by  the  plaintiff's,)  on  the 
4th  of  October,  1819,  by  Thomas  Rogers,  a  notary  public.  But  did 
not  prove  the  hand-writing  of  either  drawer  or  endorser.  They  also 
gave  in  evidence,  that  the  following  words,  written  on  the  back  of 
the  protest,  viz.  "  Protest,  Oct.  4th,  1819.  ^S^otice  of  Luke  Kiersted, 
directed  to  him.  Fell's  Point,  Baltimore,  put  into  the  post-office.  Do. 
for  John  Snyder,  left  at  his  store.  Do.  given  to  Rogers  &  Garland, 
evening  of  protest,  by  D.  Rogers,''  were  the  lu'oper  handwriting  of 
Daniel  Rogers,  who  is  now  dead.  The  defendant  on  this  evidence 
prayed  the  Court  to  direct  the  jury,  that  the  plaintiffs  were  only  en- 
titled to  nominal  damages.    Which  direction  the  Court,  [Hanson 


234  KIERSTED  vs.  KOGERS  ET  AL.— 6  H.  &  J. 

aud  Wabd,  a.  J.]  refused  to  give.    The  defendant  excepted,  and 
appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable  and  Mab- 
TIN,  JJ. 

Glenn  and  Speed j  for  the  appellant,  cited  FeaJce^s  Evid,  244,245; 
Esp.  Big.  169 ;  Snoicdeii  vs.  Thomas^  2  W.  Blk.  Rep.  748 ;  6  JacoVs  L. 
I),  tit  Verdict^  343,  344;  Mdhoney  vs.  Ashion^  4  H.  &  McH.  214;  6 
Jacobus  L.  B.  tit  Verdict  344;  Cay  vs.  Hymaa,  2  Stra.  1171 ;  1794,  eh. 
46;  ChiUy^s  Plead.  148,  378;  Welch  vs.  Liiido^  7  Cranch,  159;  Mendez 
vs.  Qarreroon,  1  Ld.  Baym.  742. 

R.  Johmon^  for  the  appellee,  cited  Aiwnymous^  3  Wils.  155;  Be 
Gaillon  vs.  UAigUj  1  Bos.  d;  Fxdl.  368 ;  Rashleigh  vs.  Salmon^  1  H. 
Blk.  252;  *  3  BUc.  Coni.  397;  Oreen  vs.  Heame,  3  T.  i?.  301; 
49o  QYCf^y  jfr  Biddle  vs.  TV"ood«;  Ringgold  vs.  Tyson,  3  -ff.  d"  J. 
172;  Hudson  vs.  Goodicin,  5  -tf.  d:  J.  115;  JBate  vs.  Hodgetts^  1  J5tiw/. 
182,  (8  «er(/.  d  jLoit.  288.) 

Eable,  J.  delivered  the  opinion  of  the  Court.    We  fully  concur  in 
the  opinion  pronounced  by  Baltimore  County  Court  in  the  bill  of  ex- 
ceptions in  this  record.    They  refused,  on  the  prayer  of  the  defend- 
ant, to  direct  the  jury,  that  the  plaintiffs  were  only  entitled  to  nomi- 
nal damages,  and  in  this  they  were  undeniably  right.    The  judgment 
by  default  is  an  admission  of  the  cause  of  aetion,  and  the  defend- 
ant's liability  to  the  amount  of  the  note,  which  must  be  produced  on 
the  trial,  that  it  may  be  seen  whether  any  part  of  it  has  been  paid, 
but  which  need  not  be  proved.    This  admitted  liability  to  the  plain- 
tiffs' action  might  also  be  considered  an  answer  to  the  appellant's 
objection  to  the  affirmance  of  the  judgment,  that  the  plaintiffs  en- 
dorsed away  the  note  by  a  blank  endorsement,  and  are  therefore  not 
entitled  to  a  recovery.    But  this  answer  need  not  be  here  insisted 
on,  inasmuch  as  it  has  been  several  times  adjudged  in  this  Court, 
that  an  endorsement  in  blank  does  not  transfer  the  interest  in  the 
note  or  bill,  without  some  further  Act  done  by  the  holder.    The  Act 
of  tilling  it  up  may  be  done  by  him  at  *  any  time,  even  at  the 
^^^  time  of  the  trial.    If  the  holder  fills  up  the  blank  endorse- 
ment, and  makes  it  payable  to  himself, he  must  sue  as  endorsee;  but 
if  it  is  not  filled  up,  he  may  sue  in  the  name  of  the  endorser.     See 
Cliitty  on  Bills,  149,  and  the  cases  there  cited;  and  see  also  Gray 
and  Biddle  vs.  Wood,  in  this  Court.    The  plaintiffs  endorsed  to  The 
Franklin  Bank  of  Baltimore,  as  it  is  said,  for  collection,  but  the  note 
was  not  transferred,  let  the  motive  have  been  what  it  might.    It  was 
in  blank,  and  transferred  no  interest,  and  being  subsequently  in  their 
hands,  it  was  in  their  power  to  do  with  it  as  they  pleased — to  fill  up 
the  endorsement,  or  to  erase  it,  or  to  make  any  other  disposition 
whatsoever  of  it  in  their  volition.    There  is  then  no  error  in  this  part 
of  the  case. 
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I'he  two  objections  made  on  the  argument  to  the  record,  we  will 
now  proceed  to  consider.  It  was  objected,  that  the  order  in  nature 
of  a  writ  of  inquiry  does  not  charge  the  jury  to  inquire  of  the  dam- 
ages and  costs  sustained  by  the  plaintiffs  in  the  action ;  and  that  the 
inquisition  found  is  uncertain  and  erroneous,  in  finding  about  ten 
doUai^  current  money,  for  the  plaintiffs'  costs  of  suit.  That  these 
are  in  themselves  errors,  all  must  admit;  but  whether  they  are  of  a 
character  to  reverse  the  judgment,  is  the  question  to  engage  the  at- 
tention of  the  Court.  If  they  are  mere  formal  defects,  they  might 
have  been  amended  in  the  Court  below,  and  may  be  amended  here 
under  the  Act  of  1809,  ch.  153,  s.  2.  Our  Inquiry,  then,  is  into  the 
character  of  these  defects  in  the  record. 

Costs  were  never  given  at  common  law  eo  nomirie,  yet  they  were  in 
reality  always  considered  and  included  in  the  quantum  of  damages^ 
in  such  actions  where  damages  were  recoverable.    The  jury  were 
found  to  be  inadequate  judges  of  the  amount  of  costs  incurred  by 
the  plaintiff,  and  their  inadequacy  led  to  the  introduction  of  the 
statute  of  Gloucester^  6  Udw.  J,  ch.  1,  which  gave  costs  in  all  cases 
where  the  party  is  to  cover  damages.     Vide  HuUocWs  Law  of  CostSy 
2.    A  gross  sum  was  assessed  by  the  juries,  in  their  verdicts,  for 
damages  and  costs,  the  word  damna,  in  its  largest  sense,  including 
costs,  they  being  a  damage  to  the  plaintiff;  but  the  almost  universal 
mode  alter  the  statute,  as  may  be  seen  by  the  old  books  of  entries, 
was  to  assess  damages  to  a  certain  amount  be3'ond  the  plaintiffs^ 
costs  and  charges,  and  for  his  costs  and  charges  to  a  certain    g^^^ 
•  other  sum,  which  was  usually  a  nominal  sum.    Hence  the   -^^  ■ 
origin  of  the  judgment  for  costs  de  incrementOj  which  appears,  from 
a  recent  authority,  to  be  the  accustomed  entry  in  Great  Britain,  to 
this  day.     Balers.  Bodgetts,  1  Bingham^  182,  (8  Sery.  dj  Low.  288;) 
Sayer^s  Law  of  Costs,  332.    As  it  wa«  the  oflBce  of  the  jury  to  find 
and  assess  the  damages,  «»o  after  the  statute  of  Gloucester,  it  became 
the  unquestionable  province  of  the  Courts,  through  its  oflBcers,  to  tax 
the  costs  the  party  is  at  in  prosecuting  his  action,  although,  accord- 
ing to  the  British  forms,  it  must  be  de  incremento.    In  statutes  passed 
since  the  reign  of  Edw.  I,  where  costs  are  given,  the  costs  are  of  the 
taxation  of  the  Court ;  gCnd  the  most  diligent  search  will  perhaps 
justify  us  in  saying,  that  a  statute  since  that  i)eriod  has  not  been  en- 
acted, in  which  the  assessment  of  costs  eo  nomine^  has  been  exclu- 
sively given  to  the  jury.    Was  such  a  statute  to  be  made,  its  injunc- 
tions must  be  obeyed,  and  quo  ad  hoc,  it  would  be  considered,  accord- 
ing to  its  language,  an  actual  or  virtual  repeal  of  the  statute  of  Glou- 
cester, in  a  case  that  sounded  in  damages.    The  Act  of  1794,  ch.  46, 
is  not  however  a  statute  of  this  description.    It  is  not  its  object  to 
give  costs  to  a  party  not  before  entitled  to  costs,  but  it  is  simply-  in- 
tended, for  the  very  good  reasons  assigned  by  the  act,  to  authorize 
trials  at  bar  in  cases  on  interlocutory  judgments,  where  writs  of  in- 
quiry had  been  usually  executed  before  the  sheriff  in  the  country. 
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The  trial  in  open  Court  being  merely  substituted  for  a  trial  of  the 
same  matter  in  the  country,  it  could  not  have  entered  into  the  views 
of  the  Legislature,  to  give  more  enlarged  powers  to  the  trying  jurj* 
in  the  one  case  than  in  the  other — to  innovate  upon  the  common 
principle,  and  to  empower  a  tribunal  to  assess  costs  as  such,  which 
for  ages  before  had  been  found  unequal  to  the  purpose.   Where  the  Act 
directs  the  jury  to  be  charged  to  inquire  into  the  damages  and  costs, 
the  term  costs,  it  seems  to  us,  must  be  understood  in  the  sense  in 
which  it  is  contemplated  in  relation  to  the  subject  for  which  it  pro- 
fesses to  provide,  that  is,  in  relation  to  writs  of  inquiry,  and  the  pro- 
ceedings under  them.    That  in  these  the  cost«  to  be  inquired  into 
and  found,  are  merely  nominal,  will  be  seen  by  an  attentive  exami- 
nation of  JAlly^Sj  and  other  books  of  entry,  and  by  a  view  of  the 
before  mentioned  case  of  Bale  vs.  Hodgetts,    In  that  case  the  jury 
found  damages  only,  and  the  Court  suffered  the  *  plaintiff  to 
^^^    amend  the  inquisition,  by  the  insertion  of  a  nominal  sum  for 
costs,  to  entitle  him  to  his  judgment  de  incremento.     The  form  of 
entr}',  it  is  proper  to  remark,  seems  to  have  fallen  into  disuse  in  this 
State.    For  years  back  it  has  been  the  practice  in  our  superior  Courts 
te  enter  judgments  for  the  damages  assessed  by  the  jury,  and  for  the 
costs  taxed  by  the  Court,  overlooking  entirely  the  former  method  of 
finding  a  nominal  sum  by  the  jury,  and  giving  the  judgments  for 
costs  as  an  increase  of  the  nominal  sum.    This  practice  furnishes 
evidence  of  the  disregard  in  our  Courts  of  the  costs  found  by  the 
jury,  and  may  be  considered  in  some  measure  as  a  key  to  the  true 
meaning  of  the  word  "  costs,"  as  used  by  the  Act  of  1794.    That 
Act  has  been  in  force  for  30  years,  and  the  forms  of  our  Courts  have 
never  corresponded  with  it.    In  that  to  be  found  in  Harris^  Entries^ 
a  book  compiled  with  great  care  and  diligence,  after  the  passage  of 
the  law,  the  order  charges  the  jury  to  inquire  into  the  damages  only. 
This  point  was  not  decided  in  the  case  of  Harras  vs.  Jaffray,    It  was 
evaded  by  a  writ  of  diminution,  on  the  return  of  which  the  objection 
to  the  record  appeared  to  have  been  removed. 

Let  the  formal  errors  suggested  in  the  record  be  amended,  and  the 
judgment  affirmed.  Jtidgment  affirmed. 


Druey  et  al,  vs.  Conner  et  al. 

Where  a  bill  in  Chancery  stated  that  M.  had  a  life-estate  in  all  the  tract  of 
land  called  Oliver's  Neck,  the  remainder  in  fee  being  in  C.  and  that  C» 
sold  to  M.  all  his  interest  in  the  land ;  that  the  purchase  money  was  paid 
by  M.  who  retained  the  possession  of  the  land  until  his  death.,  and  that 
his  representatives,  the  complainants,  afterwards  retained  posaession: 
although  the  testimony  did  not  establish  the  complainants^  claim  to  the 
extent  stated  in  the  bill,  yet  it  proved  a  contract  between  C.  and  M.  for 
one-fourth  part  of  the  tract;  that  the  purchase  money  was  paid  by  M. 
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and  the  possession  of  the  land  permitted  to  be  retained  by  him  under 
the  contract — Hdd^  that  the  complainants  were  entitled  to  a  conveyance 
of  the  one-fourth  part  of  the  tract — that  permitting  the  possession  to  be 
retained  by  M.  under  the  circumstances  of  the  case,  was  equivalent  to 
an  actual  delivery,  and  with  the  payment  of  the  purchase  money,  took 
it  out  of  the  Statute  of  ^Frauds,  (a) 
In  equity,  as  at  law,  the  allegata  and  probata  must,  to  a  certain  extent,  agree. 
But  where  the  question  is  only  the  extent  of  relief,  the  complainant 
may  be  permitted  to  recover  only  part  of  what  he  claims. 

The  answer  of  a  defendant  to  a  bill  of  Chancery,  in  a  former  cause,  is  not 
legal  evidence  in  a  cause  against  his  representatives  relative  to  the  same 
transactions. 

The  answer  of  a  defendant,  professing  a  want  of  knowledge  of  the  facts  of 
the  bill,  cannot  be  considered  as  evidence  against  the  facts:  its  only  legal 
effect  is  to  compel  the  complainant  to  establish  them  by  testimony,  (b) 

Appeal  from  the  Court  of  Chancery.  The  case  is  fully  stated  in 
the  decree  of  the  Chancellor,  and  in  the  opinion  delivered  by  this 
Court. 

Kilty,  C.  This  suit  was  fully  argued  by  the  counsel  on  each 
side.  Since  which  the  proceedings  have  been  considered.  The  bill, 
which  was  filed  in  August,  1811,  states  that  Frederick  Mills,  having 
a  life  estate  in  a  tract  of  land  called  Oliver's  ]N^eck,  on  which  he 
resided,  *  the  remainder  in  fee  being  in  one  William  Conner,  ^^^qo 
he,  Conner,  in  or  about  the  year  1790,  sold  the  reversion  or  ^^^ 
remainder  in  fee  to  the  said  Mills  for  £150;  that  the  whole  purchase 
money  was  paid ;  and  that  Mills  held  the  possession  ^ill  his  death, 
and  that  it  had  been  held  since  his  death  by  his  representatives. 
The  bill  further  states,  that  part  of  the  purchase  money  was  paid  at 
the  time  the  contract  was  made,  and  a  bond  given  for  the  balance 
of  the  purchase  money,  which  bond  had  been  since  discharged. 

The  prayer  of  the  bill  is  for  a  conveyance  from  the  defendants,  as 
the  heirs  of  the  said  Conner. 

The  defendants  have  filed  their  answers,  denying  any  knowledge 
of  the  sale  alleged,  and  three  of  them,  relying  on  the  Statute  of 
Frauds;  and  testimony  has  been  taken  under  a  commission  issued 
for  that  purpose. 

It  was  contended  for  the  complainants,  that  the  contract  for  sale 
was  proved  by  some  of  the  witnesses,  and  that  the  statute  had  no 
effect,  the  contract  being  in  part  executed  by  the  payment.  The 
defendant's  counsel  denied  the  proof  of  the  contract,  or  any  pay- 
ment under  it — objected  to  the  want  of  dates  and  certainty,  and 
contt*sted  the  part  execution  either  by  payment  or  giving  possession. 
The  contract  set  forth  is  very  uncertain.    The  sale  is  said  to  have 

(a)  Approved  in  Diigan  vs.  Grittings^  3  Gill,  157. 

(b)  Approved  in  Harrison  vs.  R.  R.  Co.  50  Md.  513;  Ins.  Co.  vs.  Scott ^  45 
Md.  453;  Neale  vs.  Hagthorp^  3  Bland,  580. 
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been  made  some  time  in  or  about  the  year  1790.  It  is  not  said  what 
part  of  the  pui'chase  money  was  paid,  or  what  was  the  balance  for 
which  the  bond  was  given,  or  when  that  bond  was  paid.  A  bond  of 
conveyance  is  spoken  of,  and  its  loss  suggested,  but  as  a  matter  of 
doubt  or  conjecture,  and  it  is  not  shown  how  Mills  had  a  life  estate 
in  the  whole  of  the  land.  The  uncertainty*  is  increased  by  compar- 
ing the  present  bill  with  the  bill  filed  by  Mills  himself,  for  an  injunc- 
tion in  1799,  which  is  referred  to  in  the  proceedings,  and  in  which 
the  contract  is  stated  to  have  been  made  in  a  different  manner. 

The  evidence  under  the  commission  is  contradictory,  and  part  of 
it  highly  improbable  and  suspicious;  and  a  decree  founded  oh  it 
would  be  contrary  to  the  intent  of  the  Statute  of  Frauds  and  per- 
juries, which  was  to  prevent  persons  from  swearing  verbal  agree- 
ments upon  others,  though  they  had  never  been  made.  There  is 
not  sufficient  proof  of  a  payment  amounting  to  a  part  performance 
of  the  agreement,  and  the  possession  was  merely  a  continuance  of 
that  before  held  by  Mills. 

*  It  is  to  be  observed,  that  on  the  death  of  Mills,  after  the 
<^IIU  injunction  on  his  bill  filed  in  1799  was  dissolved,  the  suit 
abated,  and  it  was  in  the  power  of  his  heirs  to  revive  that  suit 
founded  on  Mills'  own  statement  of  the  contract,  or  to  bring  a  new 
suit  at  their  election.  They  chose  the  latter  course,  whereby  the 
defendants  are  deprived  of  the  benefit  of  the  answer  of  William 
Conner,  in  that  suit ;  but  the  bill  is  evidence  to  show  the  variance. 
The  note  mentioned  in  the  bill  as  exhibit  Xo.  1,  and  as  recognizing 
the  sale,  is  not  found  among  the  papers.  On  these  grrounds  I  con- 
sider, that  the  Court  in  the  exercise  of  its  discretionary  power,  ought 
not  to  make  a  decree  for  a  conveyance,  as  prayed.  Decreed,  that 
the  bill  of  the  complainants  be  dismissed,  with  costs.  They  appealed 
to  this  Court. 

The  cause  was  argued  at  the  last  June  Term  before  Buchanan, 
Earle,  and  Martin,  JJ. 

Taney  and  iScott^  for  the  appellants,  contended,  that  the  contract 
of  sale,  made  between  Mills  and  Conner,  was  sufficiently  established 
by  the  testimony  of  the  witnesses,  and  that  the  payment  of  the 
purchase  money  was  also  proved.  That  the  contract,  being  an  exe- 
cuted contract,  was  not  within  the  Statute  of  Frauds,  and  that  the 
appellants  were  entitled  to  a  reversal  of  the  decree,  and  to  a  deci-ee 
for  a  conveyance  of  the  land.  1  Com.  on  Conir.  74,  81,  82 ;  Lacon 
vs.  Merlins^  3  Atk.  4;  Oicen  vs.  Dari^^  1  Ves.  82;  Main  vs.  Melboam^ 
4  Vea.  720 ;  Barlet  vs.  Pickersgill,  1  Eden,  516 ;  Domiey  vs.  Hoichhumy 
2  J)ay^8  Rep.  225;  Whetmore  vs.  White^  2  Caine^s  Cos.  109;  Buck 
master  vs.  Harrop^  7  Ves.  346;  Rob.  on  Frauds,  153;  1  FonbL  182; 
Phillips  vs.  Thompson,  1  Johns.  Cha.  Rep.  149 ;  1  Fhill.  Evid.  263 ; 
Coles  vs.  Trecothick,  9  Ves.  246;  Mortlock  vs.  Buller,  10  Ves.  292;  Loit- 
ther  vs.  Lowther,  13  Ves.  103;  fSug.  171. 
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Magruder  and  BretceVy  Jr.  for  the  appellees,  to  show  that  ^^^ 
•  the  contract  ought  not  to  be  enforced,  referred  to  2  Potc,  on  ^^^ 
C(mt222;  Jackson  vs,  Caton,  3  Ves,  382;  Wills  vs.  Stradlingj  Ihid^ 
712;  Cooth  vs.  Jackson,  6  Ves.  37;  1  Poic.  on  Contr.  307;  Ounter  vs. 
HaUey,  Ambler,  580 ;  Clinan  vs.  Cooke,  1  Sh.  &  Lef.  41 ;  Jackson  vs. 
Cartwright,  5  Munf.  316 ;  Phillips  vs.  TJiompson,  1  Johns.  Chan.  Rep. 
149;  1  -YeirZ.  on  Ocm/.  187;  1  Madd.  Chan.  212;  Vaughan  vs.  Thomas, 
1  Bro.  CTa.  Ca.  556 ;  iV^e^rZ.  on  Con^r.  162,  151,  448,  452. 

Curia  adv.  vult. 

The  opinion  of  the  Court  was  delivered  at  this  term  by 

Mabtin.  J.  The  Court  has  carefully  examined  the  record  in  this 
case,  and  think  the  decree  of  the  Chancellor  ought  to  be  reversed. 
Although  the  testimony  does  not  establish  the  complainant^s  claim 
to  the  extent  stated  in  the  bill,  it  clearly  proves  a  contract  between 
William  Conner  and  Frederick  Mills,  for  one-fourth  part  of  Oliver's 
Neck;  that  the  purchase- money  was  paid  bj^  Mills,  and  the  jwsses- 
sion  of  the  land  permitted  to  be  retained  by  him,  under  the  contract. 

The  bill  states,  that  Mills  had  a  life  estate  in  all  the  tract  called 
Oliver's  Neck,  the  remainder  in  fee  being  in  Conner,  and  that  Conner 
sold  to  Mills  all  his'lnterest  in  the  said  land;  that  the  purchase 
money  was  paid  by  Mills,  who  retained  the  possession  of  the  land 
until  his  death,  and  since  his  death  the  same  has  been  held  by  his 
representatives.  The  answers  filed  to  this  bill  deny  all  knowledge 
of  the  sale.  The  respondents  rely  upon  an  answer  filed  by  their 
father,  William  Conner,  to  a  bill  against  him  in  his  life-time,  and 
the  Statute  of  Frauds,  and  leave  the  complainants  to  their  proof. 

The  answer  of  William  Conner,  the  father,  is  not  legal  evidence 
in  this  cause,  and  therefore  no  reliance  has  been  placed  on  it  in 
forming  our  decision.  The  answers  of  the  respondents  to  this  bill, 
professing  a  want  of  knowledge  of  the  transaction,  cannot  be  con- 
sidered as  evidence  against  the  contract;  their  only  legal  eflFect  is  to 
compel  the  *  complainants  to  produce  testimony  to  establish  ^^^ 
it.  Three  witnesses  have  been  offered  for  that  purpose  by  ''«'* 
the  complainants,  and  two  have  been  produced  by  the  respondents. 
Some  facts  are  established  by  this  testimony,  beyond  contradiction. 
They  all  agree  that  Mills  was  in  possession  of  this  tract  of  land; 
that  he  held  three-fourths  of  it  for  life,  as  tenant  by  the  curtesy. 
They  also  prove  a  contract  between  Conner  and  Mills  for  the  sale  of 
this  land,  but  they  differ  as  to  the  extent  of  that  contract.  The 
witnesses  for  the  complainants  set  up  a  contract  for  the  sale  of  the 
whole  tract.    The  respondents  prove  a  sale  of  one-fourth  part  of  it. 

The  evidence  given  on  the  part  of  the  complainants  is  uncertain, 
contradictory  and  unsatisfactory,  and  as  the  Chancellor  correctly 
observes,  a  part  of  it  highly  improbable  and  suspicious. 
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But  what  objection  can  prevail  against  the  testimony  of  Mr. 
Weems  f  He  is  a  witness  produced  and  relied  on  by  the  respondents 
themselves.  No  attempt  has  been  made  to  impeach  his  character; 
he  appears  to  be  conversant  with  the  whole  transaction;  he  was 
called  on  as  a  common  friend ;  he  received  his  information  from  both 
parties,  and  his  attention  was  particularly  directed  to  this  subject. 
Mr.  Weems  declares,  that  both  Conner  and  Mills  had  informed  him 
there  was  a  sale  of  one-fourth  part  of  this  land  bj^  Conner  to  Mills, 
and  that  Mills  had  paid  all  the  purchase  money  for  it.  This  is  a 
witness  produced  by  the  respondents,  and  appears  to  us  t^  be  con- 
clusive upon  them.  How  then  could  the  Chancellor  decree  that  the 
complainants  were  entitled  to  no  relief  or  equity?  That  they  were 
not  entitled  to  a  conveyance  of  the  whole  tract,  we  concur  with  him 
in  opinion;  but  we  clearly  think  they  were  entitled  to  the  convey- 
ance of  the  one-fourth  part  of  it.  The  whole  purchase  money  was 
paid,  and  the  possession,  although  not  delivered  at  that  time  by  the 
vendor,  (which  could  not  be  done,  the  vendee  being  then  in  posses- 
sion,) was  permitted  to  be  held  and  retained  by  Mills.  This,  under 
the  circumstances  of  the  case,  was  equivalent  to  an  actual  delivery, 
and  with  the  payment  of  the  purchase  money,  took  it  out  of  the 
Statute  of  Frauds. 

It  is  certainly  a  (Correct  principle  both  in  equity  and  at  law,  that 
the  allegata  and  probata  must,  to  a  certain  extent,  agree. 

*  The  party  shall  not  be  permitted  either  at  law,  or  in 
'^""  equity,  to  set  up  in  his  declaration  or  bill,  one  contract,  and 
obtain  relief  on  another  of  an  entire  different  character.  This  would 
be  great  injustice — It  would  take  the  defendant  by  surprise,  and 
might  deprive  him  of  property,  which  he  had  no  opportunity  to 
defend.  But  where  the  question  is  only  the  extent  of  relief,  innu- 
merable cases  may  be  produced,  where  the  plaintiff  may  be  per- 
mitted to  recover  only  part,  of  what  he  claims.  In  this  case  the 
respondents  cannot  complain  of  surprise  or  want  of  opportunity  to 
defend,  for  our  decree  is  founded  on  the  testimony  offered  by  them. 
If  a  doubt,  however,  could  have  been  entertained  upon  this  point, 
it  is  put  to  rest  by  a  decision  of  Court,  in  the  case  of  Graham  dt 
Wife  against  Yates  and  others,  (ante  229,)  where  a  bill  was  tiled  upon  a 
supposed  contract  for  the  sale  of  a  whole  square  of  Hampst^ad  Hill. 
The  Chancellor  decreed,  that  the  complainants  were  not  entitled  to 
the  whole  square  as  stated  in  their  bill,  but  only  to  a  part  of  it,  and 
decreed  a  conveyance  of  that  part,  upon  the  payment  of  the  [)ar- 
cbase  money.  This  decree  was  affirmed  bj'this  Court  at  the  present 
term. 

The  counsel  may  prepare  a  decree  of  this  Court  reversing  the 
decree  of  the  Chancellor,  and  decreeing  a  conveyance  of  one  undi- 
vided fourth  part  of  Oliver's  Neck,  by  whatever  name  it  may  be 
called,  to  be  made  b^'  the  appellees  to  the  appellants,  to  be  held  by 
them  as  tenants  in  common.  Decree  reversed. 
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Salisbury  vs.  Black's  Adm'r  d.  b.  n. 

B.  bequeathed  a  legacy  to  J.  and  appointed  E.  his  executor,  who  paid  the 
legacy  to  J.  and  took  his  bond  on  the  25th  of  April,  1797,  conditioned  to 
refund  the  legacy,  or  a  rateable  part  thereof,  if  a  deficiency  of  assets 
should  actually  happen,  after  request  should  be  made;  and  there  being 
deficiency  of  assets,  and  the  estate  overpaid  by  E.  he  brought  an  action 
on  the  above  bond  on  the  24th  of  February,  1816,  against  J.  who  de- 
fended himself  under  the  Act  of  Limitations.  Held^  that  as  the  cause 
of  action  first  accrued  in  1814,  when  the  deficiency  of  assets  was  ascer- 
tained, the  Statute  of  Limitations  was  no  bar.  (a) 

It  is  unnecessary,  in  such  an  action,  to  prove  a  special  request  of  J.  to  re- 
fund. 

When  an  executor  or  administrator  dies,  without  having  made  full  distribu- 
tion of  the  assets,  administration  de  bonis  non  is  necessary,  (b) 

Appeal  from  Kent  County  Court.  This  was  an  action  of  debt, 
brought  on  the  24th  of  February,  1816,  on  a  writing  obligatory, 
executed  on  the  25th  of  April,  1797,  by  John  Black,  (since  deceased,) 
and  James  Salisbury,  (the  defendant. and  now  appellant,)  to  James 
Black,  whose  administrator  de  bonis  non  with  the  will  annexed  the 
plaintiff  below  and  now  appellee  is,  reciting,  that  "whereas  George 
•  Black,  deceased,  did  duly  make  and  execute  his  last  will  ^^^m 
and  testament  in  writing,  and  therein  and  thereby,  among  -^^^ 
other  legacies,  did  give  and  bequeath  unto  the  above  bound  John 
Black  and  James  Salisbury,  the  sum  of  £1,100,  viz.  £600  to  John 
Black,  and  £500  to  James  Salisbury;  and  therein  and  thereby  did 
name  and  appoint  the  above  named  James  Black  his  executor,  who 
hath  duly  proved  the  same,  and  taken  upon  himself  the  execution 
thereof:  and  whereas  the  said  James  Black  hath,  at  the  request  of 
the  said  John  Black  and  James  Salisbury,  actually  paid  to  them  the 
sum  of  £850,  in  part  of  the  above  legacy  of  £1,100,  the  receipt  of 
which  they  do  hereby  acknowledge,  although  there  may  be  cause  to 
apprehend  a  deficiency  of  assets  for  payment  of  debts  and  other 
legacies.  The  condition,  therefore,  of  this  obligation  is  such,  that 
if  such  deficiency  shall  actually  and  bona  fide  happen,  the  said  John 
Blsick  and  James  Salisbury,  their  executors  or  administrators,  shall, 
after  request  in  that  behalf  to  them  made,  refund  and  pay  back  unto 
the  said  James  Black,  his  executors  or  administrators,  their  rateable 
part  or  share  of  such  deficiency,  then,"  &c.  A  judgment  was  en- 
tered for  the  plaintiff,  subject  to  the  opinion  of  the  Court,  on  these 
facts:  It  is  agreed,  that  John  Black  and  James  Salisbury,  executed 
unto  James  Black,  executor  of  George  Black,  the  bond  on  which  this 


(a)  Cited  in  ScovUl  vs.  Thayer,  105  U.  S.  155. 

(5)  Approved  in  Netd  vs.  Charlton,  52  Md.  498,  and  Wilson  vs.  McCarty,  55 
Md.  280. 

16  6  H.  &  J. 
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8ait  is  institated,  dated  the  25th  of  April,  1797.  George  Black  died 
in  March,  1797,  having  first  daly  made  his  last  will  and  testament, 
dated  the  29th  of  December,  1796,  whereby,  among  other  devises 
and  bequests,  ha  bequeathed  to  his  son  John  Black  £600,  to  be  paid 
at  the  age  of  21  years,  and  to  his  daughter  Anna  Salisbury  £500,  to 
be  paid  at  the  end  of  two  years  after  the  testator's  death.  Letters 
testamentary  were  granted  to  James  Black,  on  the  estate  of  George 
Black,  on  the  30th  of  January,  1797,  and  James  Black  returned  an 
inventory  and  list  of  debts,  amounting  together  to  £2,191  6  10.  He 
also  returned  to  the  register  of  wills  of  Kent  County,  certain  testa- 
mentary accounts  of  disbursement,  viz. 

January  9th,  1798,  first  account,  amounting 
to 

October  3d,  1798,  second    do. 

April  Term,  1800,  third      do. 

October  Term,  1800,  fourth  do. 
395  *January  2d,  1801,  fifth       do. 

January  25,  1803,  sixth       do. 

£2,184    9.  0 
James  Black,  the  executor,  died  on  the  1st  of  November,  1803. 

and  no  letters  of  administration  de  bonis  non  were  taken  out  on  the 
estate  of  George  Black.  James  Black  by  his  will  appointed  Marga- 
ret Black  his  executrix,  who  took  out  letters  testamentaiy  on  his 
estate,  and  returned  to  the  register  of  wills  of  Kent  County  certain 
accounts  of  disbursements  made  by  James  Black,  deceased,  on  the 
estate  of  George  Black,  viz. 

February  Term,  1804,  sixth  additional  account, 

claiming  an  allowance  for  the  amount  overpaid 

by  James  Black,  as  per  account  passed  on  the 

25th  of  January,  1803 £  298  14  7J 

Also  for  cash  allowed  James  Black  tor  sun(b*y 

negroes  appraised  in  the  estate  of  George  Black 

and  replevied  by  the  executors  of  James  Black, 

Senior 350    0  0 

Also  for  cash  paid,  and  commissions  allowed, 

&c.  amounting  to 474    0  6 


..  £105  1  3 

do. 

59  1  3J 

do. 

802  0  2^ 

do. 

639  15  3^ 

do. 

165  10  2 

do. 

412  19  11 

£1,122  15  2 
April  2d,  1814,  seventh  additional  account  charg- 
ing money  received  by  James  Bkck  in  1801, 
and  crediting  disbursements,  leaving  this  sum 
to  the  credit  of  George  Black's  estate £  133    0  1 


£  989  15  1 
Margaret  Black  died  on  the  1st  of  September,  1815,  and  Frederick 
Wilson,  the  plaintifi',  was  duly  appointed  by  the  Orphans'  Court 
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administrator  de  bonis  nouy  with  the  will  aunexed,  of  James  Black,  on 
the  24th  of  February,  1816.  The  questions  submitted  to  the  Court 
were  whether  the  action  was  barred  by  the  Act  of  Limitations;  or 
whether  from  the  facts,  circumstances  and  exhibits,  it  could  be  sup- 
ported. The  County  Court -gave  judgment  for  the  plaintiff,  and  the 
defendant  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Mabtin,  Ste- 
phen, and  Abgheb,  JJ.  by  Carmichael^  for  the  appellant,  and 
Chambers  and  Harrison^  for  the  appellee. 

•  Archer,  J.  delivered  the  opinion  of  the  Court.  It  has  ^^^ 
been  contended  in  this  case,  that  the  Statute  of  Limitations  '^^^ 
is  a  bar  to  a  recovery  in  this  action.  This  question  depends  upon  the 
ascertainment  of  the  tiiiie  when  the  cause  of  action  accrued.  The 
appellants  allege  that  it  accrued  at  the  period  assigned  by  law  for 
the  passage  of  a  final  account  in  the  Orphans'  Court.  Such  a  deter- 
mination would  limit  the  terms  of  the  contract;  for  the  parties  have 
fixed  no  limited  period  for  the  ascertainment  of  a  deficiency  of  assets. 
There  is  no  stipulation  to  that  effect.  But  the  express  agreement 
is,  that  the  money  paid  should  be  refunded  whenever  a  deficiency 
shall  actually  happen.  The  authorities  cited  in  favor  of  this  posi- 
tion, referring  to  oases  in  which  the  party  who  derives  a  benefit 
from  the  contract  stipulates  to  do  some  act,  before  the  benefit  of 
which  he  is  in  pursuit  is  recoverable,  are  inapplicable  to  this  case, 
for  the  obligee  had  never  agreed  upon  any  definite  period  at  which 
the  deficiency  should  appear.  The  only  evidence  which  the  state- 
ment furnishes  of  this  deficiency,  are  the  accounts  and  proceedings 
of  the  Orphans'  Court.  By  an  examination  of  these  it  will  be  found, 
that  the  goods  of  the  testator  were  never  fully  administered  until 
the  year  1814,  at  which  period  a  very  considerable  deficiency  appears. 
But  it  has  been  urged,  that  from  an  examination  of  the  dates  of  the 
several  disbursements  for  which  allowances  were  claimed,  it  appears 
there  was  a  deficiency  of  assets  at  the  time  of  the  death  of  James 
Black  in  1803.  It  is  manifest,  from  an  inspection  of  the  evidence, 
that  at  the  very  time  the  bond  was  executed  there  was  an  insuffi- 
ciency of  assets.  Yet  the  fact  was  not  ascei1;ained,  nor  could  it  be 
known,  until  the  goods  which  had  come  to  the  executor's  hands  were 
iidministered.  When  the  account  of  the  executrix  of  James  l^lack 
was  exhibited  in  1804,  property  to  a  considerable  amount,  which 
had  been  returned  in  the  inventory,  was  then  the  subject  of  litiga- 
tion in  an  action  of  replevin,  ^ov  does  it  appear  by  the  testimony 
in  the  cause,  that  this  action  had  been  terminated,  until  it  was 
announced  in  the  account  of  1814.  It  is  true  that  this  account  has 
not  the  usual  indications  of  a  final  account.  It  is  not  stated  to  be 
such,  and  further  time  appears  to  have  been  demanded  by  the  exe- 
cutrix for  the  purpose  of  closing  the  estate.    Yet,  to  every  purpose. 
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as  concerns  this  qaestion,  the  estate  may  be  considered  as  closed, 
and  the  suscertainment  of  the  •  deficiency  as  made;  for  all  the 
'^^  ■  property  had  been  applied  to  the  payment  of  debts,  and  was 
insufficient  to  discharge  them.  Nor  could  the  representative  of 
James  Black,  in  any  account,  have  lawfully  claimed  to  intermeddle 
with  any  effects  of  George  Black,  if  such  had  existed,  or,  as  such 
representative,  have  charged  herself  with  them.  Indeed,  the  record 
furnishes  us  with  no  intimation  that  there  were  other  assets  than  such 
as  were  administered  upon.  But  if  they  had  existed,  they  would 
have  been  alone  subject  to  the  control  of  an  administrator  de  bonis 
non.  As  the  action  then  first  accrued,  when  the  deficiency  was 
ascertained  in  1814,  the  Statute  of  Limitations  is  no  bar  to  this 
action. 

It  has  been  contended,  that  a  special  request  was  necessary  to 
be  proved  before  the  right  of  action  existed.  But  no  special  request 
is  necessary  in  a  case  like  this,  where  the  debt  becomes  due  on  a 
contingency  which  is  to  happen  after  the  execution  of  the  contract. 

Judgment  affirmed. 


Cannell  v8.  M'Clean. 

A  bond  was  executed  by  C.  to  M.  conditioned  for  the  conveyance  of  a  tract 
of  land,  on  or  before  the  1st  of  December  then  next,  in  which  is  a  re- 
cital setting  out  the  payment  by  M.  of  1^2,220  to  C.  as  the  consideration 
for  the  land.  No  conveyance  having  been  made,  an  action  of  debt  on 
the  bond  was  brought  to  recover  damages  for  a  breach  of  the  condition— 
Hdd^  that  the  value  of  the  land,  at  the  time  of  the  breach  of  contract 
was  the  measure  of  damages,  and  not  the  amount  agreed  to  be  paid; 
.  but  it  is  otherwise  in  an  action  upon  a  covenant  of  seizin  in  a  deed  of 
conveyance.  In  the  last  case  the  consideration  money  of  the  deed  is 
the  measure  of  damages,  (a) 

Appeal  from  Kent  County  Court.  An  action  of  debt  was  brought 
on  a  writing  obligatory,  dated  the  18th  of  August,  1818,  executed  by 
Cannell,  (the  defendant  below  and  now  appellant,)  to  M'Clean,  (the 
plaintiff'  below  and  appellee,)  reciting,  that  "  whereas  the  said  Can- 
nell hath  agreed  to  sell  and  convey  to  the  said  M'Clean,  a  certain  lot 
of  woodland  containing  thirty-seven  acres,  (which  the  said  Cannell 
purchased  of  a  certain  George  W.  Thomas,  as  trustee  for  the  sale  of 
the  real  estate  of  Bichard  S.  Thomas,  deceased,)  for  and  in  consider- 
ation of  the  sum  of  two  thousand  two  hundred  and  twentv  dollars, 
current  money,  to  the  said  Cannell  in  hand  paid  by  the  said  M'Clean, 


(a)  Approved  in  Claggett  vs.  Easterday,  42  Md.  628;  JR,  R,  Co.  vs.  Placide, 
35  Md.  320;  Aleamider  vs.  Macaulay,  6  Md.  369;  Canal  Co.  vs.  Archer,  9  G.  & 
J.  527;  Williamson  vs.  DUlmi,  1  H.  &  G.  464.  Distinguished  in  Rowlings  vs. 
Adams,  7  Md.  49;  Dyer  vs.  Dorsey,  1  G.  &  J.  443. 
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the  receipt  whereof  the  said  Cannell  doth  hereby  acknowledge.  Now 
the  condition  of  this  obligation  is  such,  that  if  the  above  bound 
Cannell  shall,  on  or  before  the  1st  of  December  next,  make  and  exe- 
cute to  the  said  M'Glean,  and  deliver  to  him,  his  heirs  and  assigns,  a 
good  and  sufficient  deed  of  conveyance  of  the  said  lot  of  woodland, 
and  therein  warrant  and  assure  the  same  to  him  and  them  free  from  all 
incumbrances,  and  shall  also  permit  and  suffer  the  said  M'Olean,  his 
heirs  and  assigns,  peaceably  and  quietly  to  receive  and  take  to  his 
and  their  own  use,  the  rents  and  profits  of  the  premises,  and  every 
part  thereof,  until  such  conveyances  *  and  assurances  shall  be  ^ofi 
made  and  executed  as  aforesaid,  without  any  let,  suit,  molesta-  -^^^ 
tion  or  denial,  of  him  the  said  Cannell,  his  heirs,  executors  or  admin- 
istrators, or  of  any  other  person  or  persons  by  his  or  their  means, 
right,  title  or  procui^ment,  then,"  &c.  The  following  case  was  stated 
for  the  Court's  opinion :  ^^  It  is  admitted  that  no  deed  has  been  exe- 
cuted by  the  defendant  and  obligor,  mentioned  in  the  bond,  upon 
which  this  action  is  instituted.  That  the  defendant  had  not  a  legal 
but  only  an  equitable  title  in  the  land  mentioned  in  the  said  bond, 
and  still  has  no  other.  That  no  deed  has  ever  been  executed  or  ten- 
dered by  the  defendant  to  the  plaintiff  for  the  said  land,  and  that 
the  plaintiff  has  never  tendered  a  deed  to  the  defendant  for  his  exe- 
cution. The  County  Court  gave  judgment  for  the  plaintiff;  and  on 
motion  of  the  plaintiff  ordered,  that  a  proceeding,  in  the  nature  of 
a  writ  of  inquiry,  be  had  at  the  bar  of  the  Court  at  the  next  term 
thereof.  At  that  term  the  plaintiff  assigned  the  following  breaches — 
1.  That  the  defendant  did  not,  on  or  before  the  first  of  December, 
1818,  nor  at  any  time  afterwards,  make,  execute,  and  deliver  to  the 
plaintiff,  a  good  and  sufficient  deed  of  conveyance  of  the  land  and 
pi*emises  mentioned  in  the  bond  obligatory,  upon  which  this  action 
was  instituted.  2.  That  the  defendant  did  not  permit  and  suffer 
the  plaintiff'  to  receive  and  take  to  his  own  use,  the  rents  and 
profits  of  the  premises  mentioned  in  the  said  bond  obligatory,  from 
the  18th  of  August,  1818,  to  the  1st  of  December,  1818.  3.  That 
the  defendant  did  not  permit  and  suffer  the  plaintiff  to  take  the 
rents  and  profits  of  the  premises  mentioned  in  the  said  writing 
obligatory. 

At  the  execution  of  the  inquiry  at  bar,  the  plaintiff'  read  in  evi- 
dence the  case  stated,  as  hereinbefore  set  forth.  The  defendant 
then  proved  by  George  W.  Thomas,  that  the  plaintiff"  had  informed 
him  of  the  purchase  of  the  wood  lot,  mentioned  in  the  bond,  on 
which  the  suit  was  brought,  and  had  said  he  had  received  it  in  ex- 
change, or  in  part  exchange,  for  land  sold  by  him  to  the  defendant ; 
that  the  witness  had  no  kno>yledge  of  the  plainiiff's  having  been  in 
possession  of  said  lots ;  that  it  was  assessed  on  the  books  of  the 
commissioners  to  the  defendant,  until  the  late  assessment  in  the 
spring  of  1822,  when  the  assessor  charged  it  to  the  plaintiff,  by  the 
direction  of  the  witness,  who  gave  this  direction  because  he  thought 
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it  to  be  the  plaintiff's  land.  •  The  witness  stated,  that  daring 
'**"'  the  years  1818  and  1819,  the  plaintiff  had  frequently  offered 
to  sell  him  the  land,  and  once  advertised  it  for  sale,  with  other  land. 
The  plaintiff'  called  Joseph  N.  Gordon,  by  whom  he  proved,  that  at 
the  instance  of  Charles  Stanley  he  applied  to  the  plaintiff  tD  know 
for  what  price  he  would  sell  the  said  wood  lot,  and  that  the  plaintiff 
said  he  could  not  sell  it  as  he  had  no  title.  This  convei-sation  wjib 
since  the  suit  brought.  The  plaintiff'  objected  to  the  evidence  offered 
of  the  exchange  of  lands  between  the  parties,  and  contended  that 
the  same  went  to  contradict  the  written  contract  between  them,  and 
moved  the  Court  to  instruct  the  jury,  that  the  proper  measure  of  tbe 
damages,  to  be  ascertained  by  them  in  the  cause,  is  the  sum  of  ^2,220 
the  purchase  money,  stated  in  the  conveyance  bond  to  have  been 
paid  by  the  plaintiff  to  the  defendant,  with  interest  thereon  from 
the  first  of  December,  1818.  But  the  Court,  [Earle,  C.  J.  and 
PuRNELL,  A.  J.]  refused  to  give  the  instruction  prayed,  and  were 
of  opinion,  and  so  stated  to  the  jury,  that  the  sum  of  the  purchase 
money  paid  by  the  plaintiff  to  the  defendant,  is  the  true  measure  of 
their  damages  in  this  case,  with  interest  thereon  from  the  time  of 
payment,  unless  from  the  evidence  in  the  cause  the  jury  should  think 
the  plaintiff  was  put  into  the  possession  by  the  vendor  of  the  laud 
sold,  in  which  case  he  ought  to  recover  his  principal  without  the  inte- 
rest ;  and  that  the  principal  in  such  case  ought  to  be  the  measure  of 
their  damages.  The  Court  also  stated  to  the  jury,  that  the  contract 
appears  from  the  conveyance  bond  to  be  a  moneyed  transaction 
between  the  parties,  and  that  the  defendant  was  estopped  to  say 
otherwise,  and  that  the  testimony  of  Doct.  Thomas,  in  relation  to  an 
exchange  of  the  lands  between  the  parties,  was  not  legal  evidence, 
and  ought  not  to  be  regarded  by  them  as  such.  The  defendant  ex- 
cepted ;  and  the  inquisition  being  for  $2,220  current  money,  dam- 
ages, and  the  sum  of  one  cent  beyond  the  legal  costs  of  suit,  and 
judgment  thereon  rendered  for  the  penalty  of  the  bond,  to  be  released 
on  payment  of,  &c.  the  defendant  prosecuted  this  appeal. 

The  cause  was  argued  in  this  Court  before  Buchanan,  C.  J.,  Mar- 
tin, and  Stephen,  JJ.  by  Chambers  and  Oalcj  for  the  appellant,  and 
Carmichdelj  for  the  appellee. 

^  •  Buchanan,  C.  J*  delivered  the  opinion  of  the  Court. 
oUU  rpjjjg  if^  an  appeal  fix)m  the  judgment  of  the  Court  of  Kent 
County,  in  an  action  on  a  bond,  with  condition  for  the  conveyance  of 
a  tract  of  land  on  or  before  the  first  day  of  December,  in  the  year 
1818,  in  which  there  is  a  recital,  setting  out  the  payment  by  the  ap- 
pellee, the  obligee  in  the  bond,  of  two  thousand  two  hundred  and 
twenty  dollars,  to  the  appellant,  the  obligor,  as  the  consideration  for 
the  land. 
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It  appears  by  the  admissions  in  the  canse,  that  no  deed  of  couvey- 
unce  has  ever  been  executed  or  tendered  to  the  appellee  b^^  the  ap- 
pellant, lor  the  land  contracted  to  be  conveyed,  and  the  action  was 
broaght  to  recover  damages  for  a  breach  of  the  condition  of  the 
bond. 

At  the  trial  below,  the  Court  was  of  opinion,  and  among  other 
things  so  instructed  the  jury,  "  that  the  amount  of  the  purchase 
money  paid  by  the  obligee  to  the  obligor,  was  the  proper  measure  of 
damages,  with  interest  from  the  time  of  payment,  unless  i)ossession 
was  delivered  to  tjie  obligee,  in  which  case  no  interest  ought  to  be 
allowed."  And  the  only  question  necessary  to  be  decided  here,  is 
whether  that  Court  did  right  in  so  instructing  the  jury. 

In  an  action  upon  a  covenant  of  seizin,  in  a  deed  of  conveyance 
of  land,  the  amount  of  consideration  paid,  with  interest,  furnishes 
the  correct  rule  of  damages,  and  not  the  value  at  the  time  of  the 
eviction. 

The  recovery  is  restricted  to  the  value  of  the  laud  at  the  time  of 
making  the  contract,  because  the  covenant  of  seizin  is  broken,  if 
the  grantor,  has  no  title,  the  moment  the  deed  is  delivered,  and  not 
by  the  eviction,  which  is  the  consequence  of  the  want  of  title  in  the 
grantor.  The  land,  as  it  existed,  and  was  worth  when  the  covenant 
was  entered  into,  is  to  be  considered  as  alone  the  subject-matter  of 
the  contract,  and  not  the  appreciated  or  diminished  value  of  it,  by 
causes  not  existing  or  not  contemplated  by  the  parties  at  the  time ; 
and  the  price  then  agreed  upon  and  paid,  furnishes  a  safe  guide  to 
the  value  of  the  land,  at  the  time  of  the  contract  of  sale,  and  forms, 
with  the  interest,  a  fair  measure  of  damages,  as  conducive  to  justice, 
as  any  other,  and  less  liable  to  objection,  because  it  is  a  certain  rule, 
which  places  the  extent  of  the  liability  on  the  one  hand,  and  of  in 
demnity  on  the  other,  before  the  respective  parties  to  the  contract, 
and  guards  them  against  the  ruinous  consequences  of  unforeseen 
changes  in  the  value  of  the  property ;  and  if  this  had  been  an  action 
on  a  covenant  of  seisin,  the  direction  given  to  the  jury  would  q^^ 
*  have  been  sustained  by  this  Court.  But  a  covenant  to  con-  ^^* 
vey  land  on  a  subsequent  day  is  of  a  different  character. 

In  such  case  the  contract  is  to  convey  the  land,  not  such  as  it  is 
at  the  time  of  entering  into  the  covenant,  but  such  as  it  may  be, 
whether  of  increased  or  diminished  value,  at  the  time  stipulated  for 
the  conveyance ;  and  in  a  suit  instituted  on  such  a  covenant,  the 
question  of  damages  is  governed  by  the  general  rule,  that  in  an 
action  for  the  non-delivery  of  specific  propertj'  on  a  given  day,  the 
measure  of  damages  is  the  ))rice  or  value  of  the  thing  on  the  day  it 
ought  to  have  been  delivered,  and  when  the  covenant  was  broken; 
which,  as  a  general  principle,  is  as  applicable  to  contracts  respecting 
real  as  personal  property. 

lu  either  case  the  purchaser  is  entitled  to  the  thing  contracted  for, 
at  the  price  agreed  upon,  and  consequently  to  the  benefit  of  any 
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increased  value;  which  would  be  lost  to  him  if  the  damages  were 
restricted  to  the  price  or  value  at  the  time  of  making  the  contract. 

Such  a  m\e  would  work  great  injustice  to  purchasers,  by  enabling 
the  sellers,  whenever  the  subject  of  contract  should  become  of  in- 
creased value,  to  discharge  themselves  i'rom  their  Cimtract<s,  by  re- 
turning the  consideration,  and  turning  the  enhanced  value  to  their 
own  benefit ;  and  on  the  other  hand,  to  comply  with  their  contracts 
in  case  of  a  deterioration  in  value,  and  throw  the  whole  loss  upon 
the  purchasers,  and  would  be  a  strong  inducement  to  fraud.  Whereas 
the  rule,  that  the  value  at  the  time  of  the  breach  of  contract,  (whether 
increased  or  diminished,)  shall  be  the  measure  o'f  damages,  can  in 
general  be  productive  of  injury  to  neither  party.  If  there  should  be 
an  increase  in  value,  the  purchaser,  being  entitled  to  the  thing  itself, 
there  is  no  injury  or  hardship  imposed  upon  the  vendor,  (if  he  will 
withhold  it  in  violation  of  his  contract,)  in  compelling  him  to  pay 
the  value  of  it,  and  not  permitting  him  to  discharge  himself  irom  his 
engagement,  by  returning  only  the  consideration  paid,  and  pocketing 
the  difference  himself  against  right ;  and  on  the  contrary,  if  there 
be  a  diminution  in  value,  no  injury  is  done  to  the  purchaser,  in  not 
permitting  him  to  recover  more  than  such  diminished  value ;  since  if 
the  contract  had  been  fulfilled,  he  would  have  had  the  property  sub- 
ject to  that  deterioration,  and  the  restricting  his  recovery  to  the 
diminished  value,  places  him  only  in  the  predicament  in  which  he 
would  have  stood  if  the  contract  had  not  been  broken.  But  if  he 
^^^  should  be  suffered  to  •  resort  to  the  amount  of  the  considera- 
^""^  tion  as  the  measure  of  damages,  it  would  work  a  hardship 
upon  the  defendant,  the  subject  of  whose  engagement  waa  the  land 
or  thing  only,  such  as  it  might  be  at  the  time  stipulated  for  convey- 
ance or  delivery,  without  regard  to  what  should  be  the  then  value, 
which  did  not  at  all  enter  into  the  contract.  The  safest  rule  there- 
fore, and  one  which  is  best  calculated  to  pix)mote  justice,  is  that  the 
value  at  the  time  of  the  breach  of  contract  shall  be  the  measure  of 
damages. 

In  this  case  the  action  was  brought  on  a  bond  with  condition  to 
convey  laud  at  a  subsequent  day,  and  not  for  damages  on  ordinary 
covenant  to  convey ;  but  the  principle  governing  one  case  is  equally 
applicable  to  the  other. 

It  does  not  appear  that  any  improvements  have  been  made  on  the 
land  since  the  contract  was  entered  into,  or  that  any  artificial  value 
has  been  given  to  it ;  the  general  rale,  therefore,  here  laid  down,  is 
peculiarly  applicable  to  this  case,  and  w^e  think  that  the  Court  below 
erred  in  restricting  the  damages,  by  the  direction  given  to  the  jury* 
to  the  amount  of  the  price  paid.  Judgment  reren^sed. 
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Thompson  vs.  M'Kim  et  al 

An  appeal  does  not  lie  from  a  mere  practical  order  of  the  Court  of  Chancery^ 
which  is  only  preparatory  to  a  final  hearing,  and  by  which  the  righta 
of  the  parties  are  not  affected,  [a) 

A  decretal  order,  passed  upon  the  issue  in  the  cause  in  relation  to  the  sub- 
ject-matter in  controversy,  and  which  settles  the  right  between  the  par- 
ties, may  be  appealed  from,  {b) 

Whether  an  appeal  lies  in  any  particular  case,  is  a  question  to  be  decided  by 
the  Appellate  Court  alone,  (c) 

Where  the  bill  states  that  the  defendant  received  the  money  in  dispute  for 
the  use  of  the  complainants,  from  the  debtor  of  the  complainants, 
under  a  contract  between  said  debtor  and  the  defendant,  and  the  de- 
fendant  in  his  answer,  admits  th^  contract,  but  denies  that  the  construc- 
tion of  it  is,  that  he  was  to  hold  the  amount  received  under  it  for  the 
complainants,  but  asserts  that  it  was  so  received  for  his  own  use,  and 
the  Chancellor  decides  that  issue  against  the  defendant,  and  passes  an 
order  directing  him  to  bring  the  money  into  Court,  he  may  appeal  from 
-that  order,  (d) 

A  writ  of  error  is  mandatory,  and  leaves  nothing  to  the  discretion  of  the 
subordinate  tribunal. 

Appeals  in  this  State  are  on  the  same  footing  with  writs  of  error,  and  are 
equally  mandatory  upon  the  Court,  from  whose  judgments  or  decrees 
they  are  taken. 

Under  the  Act  of  1718,  ch.  4,  pasties  are  entitled  to  an  appeal  as  a  matter  of 
right.  Under  that  Act  an  appeal  is  properly  before  the  Appellate  Court, 
where  it  has  been  demanded  in  the  way  provided  for  by  such  Act,  and  a 
transcript  of  the  record  of  the  proceedings  of  the  inferior  Court,  under 
the  seal  of  the  clerk  of  siich  Court,  is  filed  in  the  Appellate  Court.  The 
provisions  of  the  Act  of  1718,  ch.  4,  so  far  as  relates  to  the  manner  of 
prosecuting  appeals,  have  been  extended  to  appeals  from  Chancery  by 
the  Act  of  1729,  ch.  8. 

Appeals  from  the  Court  of  Chancery  in  England,  to  the  House  of  Lords,  are 
had  without  consulting  the  Chancellor.  The  2d  sec.  of  the  Act  of 
1713,  ch.  4,  does  not  apply  to  appeals  from  Chancery. 

• 

The  Court  of  Chancery  of  this  State  is  governed  by  the  principles  of  the 
English  Court  of  Chancery,  so  far  as  the  same  are  applicable. 

An  appeal  from  the  Court  of  Chancery  in  this  State  does  not,  per  se^  suspend 
proceedings  on  the  decree  appealed  from. 

Pending  such  an  appeal,  the  Chancellor,  if  applied  to  for  that  purpose  may 
order  the  proceedings  to  be  suspended  on  such  terms  as  the  peculiar  cir- 


(a)  Approved  in  Danels  vs.  Tagc/art,  1  G.  &  J.  321;  Roberts  vs.  Salinbury^  3 
G.  &  J.  434;  Ex  parte  CoMn,  3  kd.  Ch.  300.  See  Claggett  vs.  Crawford,  12 
G.  &  J.  275:  Snowden  vs.  Dorsey,  ante,  m.  p.  114. 

(b)  Approved  in  Hagthorp  vs.  Hook,  1  G.  &  J.  271 ;  Phillips  vs.  Pearson ,  27 
Md.  254;  Nally  vs.  Lm\g,  56  Md.  571.  See  Chappell  vs.  Fmik,  57  Md.  465; 
Snoitdeti  vs.  Dorsey,  ante.  m.  p.  114. 

ic)  Approved  in  Oliver  vs.  Palmer,  11  G.  &  J.  143;  Bank  vs.  McClellan,  X 
Md.  Ch.  380. 
id)  Distinguished  in  Dillon  vs.  Ins,  Co.  44  Md.  395. 
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cumstances  of  the  case  may  be  found  to  require,  or  a  special  order  to  the 
same  effect  may  be  passed  by  the  Appellate  Court,  (a) 

The  power  of  suspending  the  proceedings  in  Chancery  in  England,  pending 
an  appeal,  by  the  House  of  Lords,  is  not  an  arbitrary  assumed  power, 
but  incidental  to  that  body  as  an  appellate  tribunal. 

The  same  power,  in  regard  to  decrees  in  Chancery  in  this  State,  pending  an 
appeal  to  the  Court  of  Appeals,  is  incidental  to  that  Court. 

The  existence  of  such  a  power  is  necessary  for  the  beneficial  exercise  of 
appellate  jurisdiction. 

Where  it  appears,  that  if  the  order  or  decree  appealed  from  should  be  re- 
Tersed  by  the  Court  of  Appeals,  the  enforcement  of  such  order  or  de- 
cree, pending  the  appeal,  would  produce  irreparable  injury  to  the  appel- 
lant, an  order  to  suspend  proceedings  will  be  passed  by  that  Court,  on 
such  terms  as  will  not  be  prejudicial  to  the  appellees,  (b) 

Under  the  particular  circumstances  of  this  case,  such  an  order  passed. 

Form  of  the  order. 

Appeal  from  the  Court  of  ChaDcery.    The  object  of  the  bill  in 
^         this  case,  which  was  filed  by  the  appeUees  against  *  the  appel- 
^"^   laDt  and  John  Bell,  in  the  Court  of  Chancery,  on  the  22d  of 
September,  1812,  was,  among  other  things,  to  recover  from  the 
appellant  the  sum  of  ¥40,000,  which  the  bill  alleged  had  been  de- 
posited by  one  Marcus  Heyland  in  the  hands  of  the  appellant,  to  and 
for  the  use  and  benefit  of  the  appellees.    The  matenal  facts  stated 
in  the  bill  are,  that  Heyland,  in  the  year  1810,  having  purchased  a 
large  quantity  of  dry  goods  in  England,  amounting  to  about  $67,000, 
drew  several  bills  of  exchange  in  favor  of  the  persons  of  whom  the 
goods  were  purchased,  on  the  house  of  William  &  John  Bell  &  Co.  of 
London.    The  bills  were  regularly  accepted.    Before  they  became 
due,  William  Bell,  one  of  the  house  of  William  &  John  Bell  &  Co. 
died,  in  consequence  of  which  the  affairs  of  the  house  became  de- 
ranged, and  the  aforesaid  bills  were  not  paid  at  maturity.     At  the 
instance  of  John  Bell,  (the  other  defendant,)  and  one  of  the  firm, 
and  residing  at  that  time  in  the  United  States,  Heyland  placed  in 
the  appellant's  hands  about  $40,000,  for  the  purpose  of  securing  the 
payment  of  the  said  bills,  or  if  the  same  should  be  paid  by  the  house 
of  W.  &;  J.  Bell  &  Co.  to  indemnity  them  lor  such  payment,  they 
having  accepted  the  bills  for  the  accommodation  of  Heyland,  W.  & 
J.  Bell  &  Co.  afterwards  became  insolvent,  the  bills  remaining  unpaid 
in  the  hands  of  the  complainants.    The  deposit  in  the  api)ellant'8 
hands  by  Heyland,  was  made  under  a  contract  between  himself  and 
the  appellant.    It  is  unnecessary,  however,  to  set  out  this  contract 
here,  as  it  is  sufficiently  stated  both  in  the  Chancellor's  opinion,  and 
in  the  opinion  of  this  Court.    There  was  a  subsequent  contract  be- 
tween the  same  parties,  which  also  appears  sufficiently  in   those 

(a)  Cited  in  FuU^rton  vs.  Miller,  22  Md.  8. 

(b)  Approved  in  Bruscup  vs.  Taylor^  26  Md.  414.    See  Hcdl  vs.  Jack,  82 
Md.  266. 
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opinions.  The  answer  of  the  appellant  admits  these  contracts,  Hnd 
the  deposit  in  his  hands  under  them,  by  Heyland.  It  avers  also, 
that  before  and  at  the  time  of  the  said  deposit,  the  hoase  of  W.  & 
J.  Bell  &  Co.  were  indebted  to  the  appellant  in  a  large  amount  on 
account  of  protested  bills  of  exchange,  drawn  by  their  house  in  the 
United  States,  on  the  house  in  London,  and  endorsed  by  the  appel- 
lant, and  for  other  bills  endorsed  by  them  to  the  appellant.  It  also 
avers,  that  the  deposit  by  Heyland  was  made  with  the  sole  view^  of 
securing  the  appellant  from  loss  on  account  of  his  endorsement,  as 
before  stated,  of  the  bills  of  W.  &  J.  Bell  &  Co.  drawn  by  the  house 
here  on  the  house  iu  London.  It  also  •  states,  that  the  design  q^^ 
and  true  construction  of  the  second  contract  between  Hey-  ^"^ 
land  and  the  appellant,  which  is  before  referred  to,  was  that  Hey- 
land should  only  be  indemnified  to  the  amount  of  the  difference  be- 
tween the  said  de]K)sit,  and  the  debt  that  might  be  due  from  Hey- 
land to  W.  &  J.  Bell  &  Co.  on  account  of  the  bills  drawn  by  him,  as 
already  stated,  on  that  house,  and  that  it  was  not  intended  by  this 
last  contract  to  cancel  the  first  one  between  the  appellant  and  Hey- 
land. The  answer  further  states,  that  W.  &  J.  Bell  &  Co.  on  the 
8th  of  May,  1811,  had  actually  paid,  on  account  of  Heyland's  bills 
on  them,  the  sum  of  £511  4  10  sterling.  That  they  afterwards  paid 
a  farther  sum  on  the  same  account,  and  that  the  holders  of  the  bills 
were  now  engaged  in  collecting,  from  the  surviving  partner  of  the 
house  of  W.  &  J.  Bell  &  Co.  other  and  further  sums,  and  that  the 
appellant  had  reason  to  believe  that  they  will  collect  a  large  amount. 
It  is  unnecessary  to  notice  the  answer  of  John  Bell,  the  other  de- 
fendant. At  December  Tenn,  1822,  an  application  was  made  by  the 
complainants  for  an  order  on  the  appellant  to  bring  the  amount  de- 
posited with  him  by  Heyland  into  Court,  to  be  distributed  amongst 
the  several  persons  entitled.  On  this  application  the  Chancellor  at 
the  same  term,  passed  the  order  prayed  for,  unless  cause  to  the  con- 
trary was  shown  on  or  before  the  15th  of  the  ensuing  January.  At 
March  Term,  1823,  an  order  was  passed  authorizing  depositions  to 
be  taken  by  either  of  the  parties,  before  a  magistrate,  to  be  used  at 
the  hearing  of  the  order  for  bringing  in  the  money.  Under  this 
order  several  depositions  were  taken,  and  a  variety  of  original  letters 
from  the  appellant  to  John  Bell,  and  from  him  to  the  appellant,  were 
proved.  This  evidence  sufficiently  appears  in  the  opinions  of  the 
Chancellor,  and  of  this  Court.  At  December  Term,  1824,  the  appel- 
lant applied  by  petition  for  leave  to  amend  his  answer. 

Bland,  C.  at  the  same  term,  passed  the  following  order:  The 
arguments  of  counsel  on  this  petition  to  obtain  an  order  command- 
ing Hugh  Thompson  to  bring  a  certain  sum  of  money  into  Court, 
have  been  heard  and  duly  weighed,  and  the  proceedings  in  the  cause 
have  been  attentively  read  and  considered. 


252  THOMPSON  vs.  M'KIM  et  al.— 6  H.  &  J. 

This  practice  of  ordering  money  to  be  brought  into  Court,  is  one 
of  very  late  origin.  Lord  Eldon  is  reported  to  have  said  in  1804,  "I 
ng^m  remember,  when  the  practice  was  •  introduced  of  making  a 
^"^  defendant  pay  in  money,  appearing,  by  his  answer  or  examina- 
tion, to  be  in  his  hands.''  But  it  seems  to  have  been  attended  with 
so  many  beneficial  consequences,  to  have  been  so  ofben  resorted  to, 
and  so  many  of  the  cases  have  been  reported,  that  the  principles  of 
the  rule,  by  which  the  Court  is  now  governed,  may  be  considered  as 
fairly  and  fully  developed.  In  the  investigation  of  the  principles 
applicable  to  this  petition,  or  motion,  as  indeed  in  relation  to  every 
other  legal  inquiry,  we  should  perpetually  bear  in  mind,  that  it  is 
the  reason  and  spirit  of  cases  make  law ;  not  the  letter  of  particular 
precedents. 

It  is  held  to  be  a  fundamental  axiom,  that  the  judgment  of  a  Court 
must  be  the  conclusion  of  law  arising  from  the  facts  presented  to  it. 
And  in  the  application  of  this  maxim,  there  is  nothing  peculiar  in 
the  character  of  the  Court,  or  in  the  mode  of  judicial  proceeding, 
by  which  it  can  be  at  all  affected  or  varied.  It  is  a  fundamental 
principle  applicable  to  all  Courts,  and  from  which  none  are  allowed 
to  depart.  The  judgment  of  a  Court  of  law  is  the  legal  result  of 
the  facts  admitted  by  the  parties,  or  found  by  the  jury ;  and  so  too, 
the  decree  of  a  Court  of  Chancery  is  the  result,  according  to  princi- 
ples of  equity,  arising  from  the  facts  found  in  the  bill,  answer,  pro- 
ceedings and  proofs.  Such  is  the  acknowledged  foundation  of  all 
final  and  general  judgments  or  decrees.  But  interlocutory  orders 
and  decrees,  affecting  rights,  must,  so  far  as  they  go,  have  a  similar 
basis;  because,  no  Court  of  judicature  can  arbitranly  make  a  partial 
any  more  than  a  total  disposition  of  the  rights  of  things  or  persons, 
without  such  a  foundation.  The  Judge  c-au  go  no  farther  than  to 
apply  the  rule  to  the  case,  or  to  pronounce  the  law  upon  facts,  either 
partially  or  wholly.  It  is  of  the  very  nature  of  judicial  power  t4>  be 
so  limited.  It  is,  however,  of  no  impoitance,  a^  regards  this  princi- 
ple, how  the  facts  are  made  to  appear,  or  in  what  shape  they  are 
presented  to  the  tribunal;  whether  by  confession;  by  arithmetical 
calculation;  by  necessary'  deduction;  or  by  positive  and  direct  proof. 
It  is  enough  if  the  facts  are  so  placed  before  the  tribunal  as  to  pre- 
clude all  further  denial  of  them.  The  Court  may  then  be  called  on, 
in  cases  like  this,  to  pass  an  order,  or,  in  other  words,  to  prououncx) 
the  equity  resulting  from  the  facts.  Such  are  the  elementary  princi- 
ples.   Let  us  now  bring  them  near  to  the  case  under  consideration. 

^  *  In  cases  of  this  sort  it  is  not  necessary',  that  the  paity 

oUo  moving  for  the  order  should  show  an  unquestionable  right  to 
a  part  or  to  the  whole  of  the  money  proposed  to  be  called  in.  It  is 
enough,  that  he  shows  an  interest  in  the  safety  and  final  disposition 
of  the  funds.  The  general  rule  is,  that  the  plaintiff  is  solely  en- 
titled to  the  fund,  or  has  acquired  in  the  whole  of  it  such  an  inte- 


THOMPSON  V8.  M'KIM  ET  al.— 6  H.  &  J.  253 

rest,  together  with  others,  as  entitles  him  in  his  own  behalf,  and  the 
behalf  of  those  others,  to  have  the  fund  secured  in  Court. 

A  motion,  by  a  party  interested,  to  order  money  to  be  brought 
into  Court,  can  only  be  predicated  upon  the  allegation,  that  the  clear 
conclusion  of  law  from  the  facts  is,  that  the  person  proposed  to  be 
called  on  has  no  right  or  title  whatever  to  hold  the  money  of  which 
he  has  the  possession;  and,  therefore,  the  first  inquiry  is,  are  there 
any  facts  then  to  be  found  in  the  cause  warranting  such  a  conclu- 
sion f  And  next,  if  there  are,  can  the  party  be  allowed  at  any  future 
stage  of  the  proceedings,  to  contradict  or  explain  them  away  f  It 
is  not  necessary  to  show,  that  the  person  called  on  is  a  mere  naked 
trastee,  without  any  legal  control  over  the  fund;  it  is  sufficient  if  it 
appears  that  he  has  no  equitable  right  or  title  to  the  money  he  is  called 
upon  to  produce.  As,  where  an  executor  admitted  a  balance  in  his 
hands,  but  alleged  that  an  action  at  law  was  then  depending  against 
him,  and  insisted,  that  the  fund  should  not  be  taken  out  of  his  hands 
while  he  so  remained  liable  to  be  called  on — But  the  Court  ordered 
in  the  whole  balance;  and,  on  a  recovery  being  had,  the  money  was 
ordered  to  be  paid  the  plaintifi*  in  the  action,  and  not  to  the  exe- 
cutor. 

It  is  said  in  the  books,  that  orders  of  this  kind  were  originally 
confined  to  cases  where  the  facts  were  expressly  admitted  in  the 
defendant's  answer.  It  is  easy  to  imagine,  that  their  propriety  was 
originally  suggested  by  cases  of  that  obvious  and  unequivocal  char- 
acter; but  the  Court,  having  been  made  acquainted  with  their  bene- 
ficial consequences,  soon  perceived  the  principle  on  which  they  were 
based;  and  in  a  short  time  threw  aside  the  anomalous  and  technical 
notions  about  the  necessity  of  finding  the  facts  expressly  admitted 
in  the  answer. 

In  the  case  of  Freeman  and  Fairlie^  which  was  so  cogently  pressed 
upon  the  attention  of  the  Court  by  both  parties.  Lord  Eldon  says, 
'' I  think  it  right  to  say,  that  under  all  circumstances,  I  can  take 
the  personal  estate  to  have  been  in  1791,  £2,000,  and  that  I  may  add 
the  •  accumulations  to  1812;  but  I  have  not  in  this  answer  ^g^^ 
any  distinct  admission  that  he  has  laid  out  the  money  in  ""7 
East  India  securities,  in  such  a  way  as  to  enable  me  to  ascertain 
and  order  him  to  bring  in  what  is  the  fair  amount  of  the  personal 
estate."  And  in  conclusion,  the  Chancellor  ordered  the  defendant 
to  bring  in  the  sum  of  £3,680;  whence  it  is  clear,  that  he  felt  him- 
self at  liberty  to  go  as  far  with  his  order,  or  in  pronouncing  the  con- 
clusion of  law  from  the  facts  in  the  case,  as  those  facts  were  then, 
and  in  that  stage  of  the  case  established,  and  oi)en  to  no  contradic- 
tion or  explanation  in  the  course  of  the  subsequent  proceedings. 
For,  although  the  Chancellor  took  much  pains  to  show  that  the  de- 
fendant had,  by  his  own  answer,  covered  himself  with  shame,  yet 
the  order  went  no  further  than  the  incontrovertible  facts  in  the  case 
would  fairly  warrant,  or,  as  the  Chancellor  says,  "  under  all  circum- 
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stances."  Hence,  if  the  statements,  allegations,  and  tben  situatiou 
of  the  caase,  in  relation  to  the  motion,  are  of  such  a  nature  a^  to 
leave  the  matter  open  to  be  affected  by  the  prootk  to  adduced  at  the 
final  hearing,  the  Court  cannot  pass  any  interlocutory  order  or  decree 
whatever  on  the  subject. 

But  in  this  case  of  Freeman  and  Fairlie^  the  faets  appear  to  have 
been  deduced,  under  all  circumstances,  from  the  answer  itself.  The 
first  step  taken  to  find  facts  beyond,  but  in  the  immediate  precincte 
of  the  answer  was,  when  a  schedule  was  referred  to  in  the  answer 
as  containing  a  correct  statement;  the  items  of  which  schedule,  if 
added  up,  would  show  the  sum  admitted  to  be  due.  Such  a  form  of 
admission  wa«,  therefore,  held  to  establish  the  facts  as  unequivocally 
as  if  the  sum  had  been  distinctly  specified  in  the  answer  itself. 
This  position  necessarily  comprehended  another  case  going  appa- 
rently one  step  farther,  but  which  was  in  faet  precisely  the  same  in 
principle:  that  is,  where  the  party  refeiTed  in  his  answer  to,  and 
produced,  a  set  of  books  of  accounts,  and  alleged  that  they  con- 
tained a  fair,  true  statement  of  facts— if  on  referring  them  to  tbe 
auditor,  he  reports,  that  they  show  a  certain  amount  to  be  in  the 
defendant's  hands,  it  will  be  considered  as  an  indirect,  but  sufficient 
admission  of  such  fact,  and  the  Court  will  order  the  money  to  be 
brought  in.  But  if  no  distinct  fact  can  be  deduced  from  the  answer 
itself,  laying  a  foundation  for  such  a  motion,  and  the  case  •  is 
73%3z^  referred  to  the  auditor,  and  the  party,  on  his  examination 
there,  makes  admissions  of  such  facts,  they  will  be  considered,  as 
binding  and  conclusive  as  if  made  in  the  answer  itself.  So  much 
then  for  the  direct  and  indirect  statements  and  admissions  of  the 
party  himself. 

There  are  other  cases  which  show  that  the  Court  has  gone  much 
further  with  the  principle,  and  distinctly  manifested  a  disposition  to 
follow  it  out,  in  all  its  bearings.  For  where  a  controverted  case  of 
account  had  been  referred  to  the  auditor  to  adjust,  and  the  parties 
had  there  fully  contested  the  matter,  and  the  report  of  the  auditor 
showed  a  balance  in  the  defendant's  hands  to  which  he  was  not 
entitled — in  such  case,  after  the  lapse  of  the  time  allowed  to  except 
to  it  had  expired,  and  after  it  had  been  confirmed,  an  order  was 
granted  to  have  the  money  brought  into  Court,  and  this  not  on  the 
ground  of  any  admission  of  the  party,  for  the  truth  might  have  been, 
that  he  contested  every  item  and  every  point  before  the  auditor, 
but  upon  the  ground  that  the  Court  was  presented  with  facts  in 
that  stage  of  the  cause  which  had  been  established  in. a  due  course 
of  judicial  ])roceeding,  which  could  not  thereafter  be,  in  any  manner, 
questioned  or  denied  by  the  same  party. 

The  objects  and  inducements  for  making  an  interlocutory  order, 
or  partial  decision  of  this  kind,  are  to  remove  the  fund  out  of  danger, 
to  place  it  in  a  state  of  the  greatest  security  i'or  the  benefit  of  all 
concerned;  and  by  circumscribing  the  field  of  controversy,  to  acoel- 
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erate  the  further  progress  of  the  cause,  and  save  costs;  since  it  is 
evident,  the  parties  will  spin  it  out  while  they  have  the  advantage 
of  keeping  the  money. 

Hence  it  appears,  that  those  who  make  this  motion  must  show, 
that  they  have  an  interest  in  the  money  proposed  to  be  called  in; 
and  that  he  who  holds  it  in  his  possession  has  no  equitable  right  or 
title  to  it  whatever.  And  the  facts,  on  which  these  positions  are 
to  be  based,  must  be  found  in  the  cause  as  it  now  stands,  either 
admitted  or  so  established  as  to  be  open  to  no  further  controversy  at 
any  snbgequent  stage  of  the  proceedings. 

These  principles  being  settled,  the  next  inquiry  is,  how  far  the 
Court  may  allow  itself  to  range  through  this  case  in  search  of  those 
facts,  which  are  to  be  thus  taken  as  admitted  or  established  f  The 
plaintiffs  contend,  that  the  •  answer  of  a  co-defendant,  and  q^^ 
certain  exhibits  and  proo|^,  taken  in  express  reference  to  this  ^^^ 
motion,  should  be  read  and  considered.  On  the  other  hand  the  de- 
fendant, Thompson,  urges,  that  the  very  satisfactory  explanations 
of  what  he  calls  his  supplemental  answer,  or  at  least  that  matter 
stated  in  his  petition,  filed  on  the  31st  of  January  last,  as  the  sub- 
stance of  a  supplemental  answer,  which  he  ought  to  be  permitted 
now  to  file,  should  be  taken  into  view.  All  these  matters  must  be 
disposed  of  before  we  can  safely  undertake  to  bring  together  what 
may  be  considered  as  the  admitted  or  established  facts  in  this  cause 
in  relation  to  this  motion. 

The  answer  of  the  defendant,  John  Bell,  it  has  been  urged,  ma^^ 
be  resorted  to  as  belonging  to  the  res  gesta,  to  the  same  subject,  either 
as  direct  evidence,  or  for  explanation,  or  illustration.  It  is,  in  gene- 
ral true,  that  the  answer  of  one  defendant  cannot  be  used  as  evi- 
dence for  or  against  another  defendant.  Whatever  may  be  the  ex- 
tent of  the  exceptions  to  this  rule,  none  of  them  embrace  this  case ; 
for  it  is  very  clear,  that  Thompson  has  made  no  reference  to,  nor 
admitted  anything  which  John  Bell  has  said  in  his  answer;  nor  has 
the  truth  of  any  one  of  John  Bell's  allegations  been  put  in  issne, 
before  the  auditor  or  otherwise,  and  conclusively  established  against 
Thompson.  The  answer  of  John  Bell,  the  co-defendant,  cannot, 
therefore,  be  allowed  to  furnish  any  of  those  facts  on  which  the  deci- 
sion of  the  Court  must  be  founded  on  this  motion. 

The  plaintiffs  have  also  directed  the  attention  of  the  Court  to  the 
exhibits  and  proofs  taken  under  the  order  of  the  10th  of  May  last, 
in  reference  to  this  motion,  and  have  contended,  that,  in  cases  like 
this,  proofs  of  collateral  facts  and  circumstances  may  be  introduced. 
Bat  the  authorities  relied  on  to  sustain  this  position,  point  to  an  im- 
})ortant  distinction  in  the  classification  of  cases  of  this  nature.  In 
cases  between  vendors  and  purchasers  of  real  estate,  the  purchaser 
who  is  not  in  possession  cannot  be  called  upon  to  pay  in  the  purchase 
money  until  the  title  is  completed;  nor  will  the  mere  fact  of  his 
taking  possession  entitle  the  vendor  to  call  upon  him  for  the  payment 
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of  the  purchase  money  into  Goart.  Bnt  if  the  purchaser,  being  in 
possession,  exercises  acts  of  ownership,  he  may  be  compelled  to  pay 
the  purchase  money  into  Court ;  and  the  taking  possession,  and  the 

^  acts  of  ownership,  though  not  mentioned  *  in  the  bill  or  aii- 
^*^  swer,  are  the  collateral  facts  which  may  be  shown  by  affidavits, 
or  by  proofs  taken  in  a  manner  similar  to  those  offered  upon  the 
present  occasion;  but  in  such  cases,  that  the  purchase  money  is  doe, 
and  the  amount,  are  facts  admitted  and  established;  and  whether  it 
should  be  immediately  brought  in,  or  whether  the  purchaser  should 
be  indulged  until  final  hearing,  or  how  much  short  of  that,  ^re  ques- 
tions which  depend  upon  equitable  circumstances  not  necessarily 
involved  in  the  principal  controversy,  that  never  would  be  brought 
into  view,  but  by  such  a  motion.  They  are,  therefore,  truly  and 
properly  collateral  circumstances.  But  in  this  case  the  question  is, 
whether,  in  the  direct  progress  of  a  ca<se,  it  has  been  established  or 
admitted  that  a  party  holding  money  has  no  title  to  it,  and  is  there- 
fore liable  to  be  called  on  in  this  way.  In  this  class  of  cases,  it  is 
part  of  the  principal  matter  in  controversy ;  one  of  the  circumstances 
of  it ;  as  much  so  as,  in  the  other  class,  between  vendor  and  pur- 
chaser, whether  the  purchase  money  was  really  due  or  not;  and, 
being  necessarily  involved  in  the  main  question,  the  Court  will  not 
stop  or  delay  the  regular  progress  of  the  cause  to  investigate  or 
establish  it  by  affidavits  or  proofs  taken  out  of  the  regular  order. 
The  proof  of  possession,  and  acts  of  ownership,  lay  the  foundation 
of  that  equity  which  entitles  the  vendor  to  make  the  call  for  his 
money  sooner  than  he  otherwise  could  do;  and,  in  that  class  of  cases, 
it  is  said  to  be  now  quite  decided,  that  upon  motions  of  this  sort 
affidavits  of  such  collateral  circumstances  may  be  read,  and  that  it 
was  a  practice  to  be  encouraged,  as  it  shortened  pleading.  But  there 
is  an  obvious  distinction  between  such  collateral  circumstances  and 
peculiar  equity,  and  the  admission  or  establishment  of  facts,  which 
go  to  show  the  real  title  to  the  fund  proposed  to  be  called  in.  There- 
fore, the  proofs  and  exhibits  that  have  been  taken  under  the  order 
of  the  10th  of  May  last,  must,  upon  the  present  occasion,  be  laid 
aside  as  altogether  inadmissible. 

Having  thus  disposed  of  the  proffered  auxiliaries  of  the  plaintiffs, 
let  us  now  take  a  review  of  those  tendered  by  the  defendant  Thomp- 
son. He  insists  that  a  certain  paper  he  has  presented  as  a  supple- 
mental answer  ought  to  be  considered  as  an  amended  answer,  or  that 
he  ought  now  to  be  permitted  to  file  a  supplemental  answer  as  prayed 
by  his  petition. 

•  It  is  well  known,  that  it  is  with  great  difficulty  permitted 
^'- '-  to  a  defendant  to  make  any  alteration  in  his  answer,  even  upon 
a  mistake.  And  there  is  no  instance  of  its  having  been  allowed  for 
the  purpose  of  retracting  a  clear  and  well  understood  admission.  It 
should  appear  due  to  general  justice  to  permit  the  issue  to  be  altered. 
The  rule  upon  this  subject  is,  that  the  defendant  must  move  to  pat 
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in  u  supplemeutal  answer,  and  accompany  the  motion  with  an  affida- 
vit, in  which  he  must  swear,  that  when  he  put  in  the  answer  he  did 
not  know  the  circumstances  upon  which  he  applies,  or  any  other  cir- 
camstances  upon  which  he  ought  to  have  stated  the  fact  otherwise, 
or  that  when  he  swore  to  his  original  answer  he  meant  to  swear  in 
the  sense  which  he  now  desires  to  be  at  liberty  to  swear  to. 

The  paper  tendered  as  an  amended  answer  comes  within  no  part 
of  this  rule.    It  is  silent  as  to  the  causes  which  occasioned  him  to 
omit  mentioning  the  new  matter,  therein  contained,  in  his  original 
answer ;  nor  does  it,  or  the  affidavit  annexed,  say  anything  of  his 
not  knowing  of  the  new  circumstances  therein  disclosed.    It,  in  fact, 
purports  to  be  a  mere  additional  or  amended  answer  proposed  to  be 
pat  on  file  with  the  leave  of  the  Court,  without  any  previous  affida- 
vit attempting  to  account  for  the  mistakes  or  omissions  proposed  to 
be  corrected  or  supplied.    It  must,  theixjfore,  be  altogether  rejected. 
But  this  defendant  has  now  filed  his  petition  on  oath,  in  a  formal 
manner,  praying  tor  leave  to  file  a  supplemeutal  answer.    This  peti- 
tion points  out,  with  sufficient  certainty,  that  which  the  petitioner 
alleges  was  a  mistake  as  to  the  time  of  receiving  the  money  first 
vspoken  of  in  his  answer.    But  that  part  of  the  answer,  which  is  thus 
designated  as  erroneous,  is  too  indefinite  and  obscure  to  lay  the 
foundation  of  such  an  order  as  this,  now  a^ked  for  by  the  present 
motion — It  speaks  of  "  considerable  payments,"  without  specifying 
whether  they  were  made  in  bills,  or  cash,  or  what  was  the  amount  of 
all  or  any  of  them  ;  nor  does  that  part  of  rhe  answer  make  any  such 
reference  to  any  other  document  by  which  the  uncertainty  might  be 
removed.     Therefore,  as  regards  the  present  motion,  whether  the 
answer  is  suffered  to  remain  as  it  now  does,  or  is  corrected,  as  pro- 
posed, is  of  no  kind  of  importance. 

The  Chancellor  deems  it  unnecessary  now  to  decide,  whether  a 
supplemental  answer  should  or  should  not  be  •  allowed  to  be  q^  « 
filed  to  correct  this  alleged  mistake  in  reference  to  the  final  ^^-^ 
hearing;  since  the  subject  was  not  distinctly  argued  and  presented  to 
the  Court  with  that  view. 

The  second  and  third  class  of  errors  and  corrections,  stated  and 
prayed  for,  are  of  the  same  character,  and  the  same  observations 
will  apply  to  both.  The  defendant  admits  he  knew,  at  the  time  he 
answered,  that  all  right  or  claim  which  he  could,  in  any  manner, 
make  to  the  moneys  received  from  Heyland,  could  only  be  derived 
from  the  deeds  which  had  been  previously  made  and  entered  into 
between  him  and  Heyland.  He  does  not  pretend  to  have  received 
any  money  from  Heyland  in  any  way  except  under  and  by  virtue  of 
those  contracts;  consequently,  his  right  to  hold  and  apply  it,  can 
only  be  derived  from  them.  His  answer  distinctly  enough  states 
what  be  believed  to  be  his  rights,  as  well  with  regard  to  the  then 
state  of  things,  so  far  as  they  were  known  to  him,  as  with  reference 
to  all  other  and  future  occurrences.  If  these  contracts  authorized 
17  6  H.  &  J. 
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Thompson  to  hold  the  fund,  in  any  way,  for  his  own  nse,  the  original 
answer,  in  which  he  has,  by  exphcit  reference,  embodied  those  con- 
tracts,  as  a  part  of  it,  with  suitable  and  apt  words  for  that  purpose, 
contains  all  that  is  substantially  necessary  for  his  defence,  and,  con- 
seqnently,  those  after  extensions  of  Thompson's  liability,  and  subse- 
quent ascertainment  of  the  amount  of  his  claim  upon  the  bills, 
spoken  of  in  his  petition,  are  more  proper  and  fit  subjects  for  proof 
and  adjustment  on  the  final  hearing,  than  of  a  supplemental  answer. 
A  supplemental  answer  is  only  intended  to  correct  the  allegations  of 
original  answer,  or  to  remove  from  it  dangerous  admissions,  so  as  to 
let  in  proof  on  the  hearing  of  the  real  merits  of  the  case.  In  this 
case  all  the  merits  are,  on  this  motion  at  least,  to  be  derived  from 
the  contracts ;  and  the  answer  covers  the  whole  ground  over  which 
those  contracts  can  in  any  way  be  extended ;  consequently,  it  is  iu 
all  respects  co-extensive  with  all  the  real  merits  of  the  case  in  ever>' 
shape  whatever;  and,  therefore,  the  supplemental  answer  prayed  for 
cannot  be  allowed. 

While  we  are  in  the  way  of  removing  or  rejecting  matters  entirely 
extraneous  from  the  question  now  under  consideration,  it  may  be 
well  to  observe,  that,  although  the  letter  of  the  10th  November  from 
John  Bell  to  Heyland,  may  be  used  between  the  Bells  and  Thompson, 
^  and  shows  the  •  inducement  for  entering  into  the  two  deeds 
•'*^  between  Heyland  and  Thompson ;  yet,  as  it  cannot  be  allowed 
to  control  or  contradict  those  deeds,  it  must,  upon  the  present  occa- 
sion, be  entirely  laid  aside. 

Having  removed  from  about  this  motion  all  matters  which  do  not 
properly  belong  to  it,  let  us  now  see  how  the  case  stands  in  its 
simple  and  reduced  form.  It  is  this — The  trustees  for  all  the  credi- 
tors of  Marcus  Heyland,  api)oiuted  under  the  insolvent  laws  of  this 
State,  together  with  sundry  of  his  specified  creditors,  now  move  the 
Court  to  order  Hugh  Thompson,  a  defendant,  to  bring  into  Court 
the  sum  of  eight  thousand  eight  hundred  and  eighty-nine  pounds 
five  shillings  and  four  pence,  sterling  monej^  of  England,  which  he 
had  received  at  various  times  between  the  6th  March,  1811,  and  the 
13th  of  September  following,  as  specified  in  the  exhibit  E  referred 
to  in  their  bill.  Which  sum  of  money,  they  charge,  was  received 
under  and  by  virtue  of  the  last  mentioned  of  the  two  deeds  ent^sred 
into  between  Heyland  and  Thompson,  the  one  dated  on  the  20th 
of  November,  1810,  and  the  other  bearing  date  on  the  8th  of  Jan- 
uary, 1811.  To  this  Thompson  answers  and  admits,  that  the  per- 
sons named  in  the  bill  are  the  creditors  of  Heyland  as  stated,  and 
that  the  two  deeds  were  m^de  and  entered  into  as  stated;  but  he 
denies  that  the  second  was  intended  to  cancel  or  supersede  the  first; 
and,  after  making  sundry  allegations  about  the  true  intent,  and  the 
proper  interpretation  of  those  contracts,  and  his  right  to  hold'  and 
apply  the  money  received  under  them,  to  his  own  use,  he  then  makes 
a  direct  answer  to  the  bill  as  to  the  money  which  it  alleges  to  have 
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been  received  by  him  as  stated  in  the  exhibit  E,  in  these  wordd : 
^'  Defendantf  did  receive  from  Marcus  Heyland  the  sums  of  money 
mentioned  in  complainant's  bill/'  And  further,  ^'That  at  the  time 
the  money  was  paid  into  his  hands  by  Heyland,  defendant  did  not 
expect  it  would  be  appropriated  to  the  payment  of  Heyland's  credi- 
tors in  England." 

The  true  construction  of  written  contracts  is  a  matter  which 
belongs  exclusively  to  the  Ghaucellor;  no  parol  proof  can  be  admitted 
to  explain  them,  unless  in  cases  of  latent  ambiguity.  No  such  ambi- 
guity exists  in  the  present  case.  Therefore,  all  the  facts  relative  to 
Thompson's  right  and  title  to  the  money  which  he  acknowledges  he 
has  received  from  Heyland,  are  as  fully  before  the  Court  now  as 
they  *  can  be  at  any  future  stage  of  the  cause,  or  at  the  final  q,  ^ 
hearing.  The  only  opening  for  any  doubt  or  hesitation  is,  as  •'*^ 
to  the  true  intent  and  meaning  of  those  deeds.  Let  us  then  con- 
sider them  carefully. 

By  that  of  the  20th  of  November,  1810,  it  appears,  Heyland  had 
become  largely  indebted  to  sundry  persons  for  goods  purchased  of 
tbem ;  that  to  secure  the  payment  of  those  debts,  he  had  drawn 
bills  on  the  firm  of  William  &  John  Bell  &  Co.  which  they  had 
accepted — who  might,  therefore,  if  they  paid  those  bills,  become 
the  ci*editors  of  Heyland  in  place  of  those  of  whom  he  bought  the 
goods.  After  which  the  Bells  transferred  and  made  over  this  even- 
tual and  uncertain  claim  of  theirs  upon  Heyland  to  Thompson.  In 
consideration  of  which  Heyland  bound  himself  by  this  contract  to 
pay  to  Thompson  such  balance  as  might  be  found  to  be  due  from 
him,  Heyland,  to  the  Bells,  on  account  of  these  transactions,  or 
otherwise,  upon  the  fate  of  the  bills  being  known,  and  a  fair  state- 
ment of  accounts  between  Heyland  and  the  Bells. 

This  seems  to  be  the  clear  sense  and  substance  of  this  first  agree- 
ment. From  which  it  appears,  that  Thompson  was  put  into  the 
place  of  the  Bells;  and,  consequently,  to  the  extent  of  their  claim 
upon  Heyland,  became  his  creditor ;  and  as  such,  had  a  right  to  the 
funds  which  were  placed  in  his  hands  under  that  agreement.  But  it 
is  doubtful,  from  the  answer,  whether  Thompson  ever  received  any 
thing  or  not  under  this  first  agreement  exclusively;  and  even  sup- 
}K>8ing  he  had,  the  amourj  not  being  specified,  the  Court  could 
make  no  order  on  this  motion  respecting  it. 

It  appears  however,  that  the  sum  specified  in  the  exhibit  E,  and 
which  is  distinctly  acknowledged  to  have  been  received,  came  to 
Thompson's  hands  after  the  execution  of  the  deed  of  the  8th  of 
Janaary;  and  consequently,  must  be  controlled  and  regulated  accord- 
ing to  that  contract,  and  not  the  first  deed  of  the  20th  of  November. 
Hence  it  becomes  necessary  to  proceed  dii^ectly  to  the  consideration 
of  the  second  agreement  dated  on  the  8th  of  January,  1811. 

This  contract,  after  a  recital  nearly  word  for  word  the  same,  and 
in  sense  entirely  the  same  as  the  first,  proceeds  to  declare,  that  in 
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consideration  of  the  premises  Heyland  is  held  bound  to  pay  to 
Thompson  such  balance  as  might  be  found  due  from  Beylaud  to 
the  Bells,  on  account  of  those  transactions,  or  otherwise,  up  to  that 

^  time;  that  *  Heyland  will  immediately  proceed  to  account 
•*  *  ^  with  and  pay  to  Thompson  the  amount  of  the  aforesaid  accept- 
ances, in  the  same  manner  as  if  it  had  been  ascertained  they  had 
been  duly  paid  by  the  Bells;  that  on  all  those  payments  Heyland 
was  to  be  allowed  the  current  exchange,  and  further,  that  Thomi>- 
son  should  indemnify  Heyland  to  the  amount  paid  into  Thompson's 
hands  by  Heyland,  against  all  demands  that  might  he  rightfully 
made  against  him  on  account  of  those  acceptances,  either  by  the 
Bells,  or  by  the  holders  of  them. 

By  this  deed  Heyland  does,  most  clearly  and  distinctly,  give  us  to 
understand,  that  it  was  his  intention  to  pay  all  those  of  his  creditors 
in  whose  favor  he  had  drawn  bills  on  the  Bells.  For,  with  what 
other  possible  \iew  could  he  have  stipulated  to  account  with  Thomp- 
son for  the  whole  amount  of  the  bills,  as  if  they  had  been  actually 
paid  by  the  Bells?  And  with  what  other  understanding  was  the 
covenant  entered  into  for  an  indemnify  against  all  those  creditors  f 
It'  is  most  manifest,  therefore,  that  Heyland  placed  this  fund  in  the 
hands  of  Thompson  for  the  use  of  that  class  of  his,  Heyland's  credi- 
tors, the  bill-holders,  whoever  they  might  be. 

But  it  is  alleged  that  Thompson  has  a  title  to  at  least  a  share  of 
this  fund  as  the  assignee  of  the  Bells;  and  this,  it  is  said,  is  proved 
by  the  recital  in  this  deed,  in  which  it  is  acknowledged,  that  the 
Bells  '^  had  transferred  and  made  over  all  the  amount  due  by  the 
said  Heyland  for  the  goods  which  said  house  of  William  and  John 
Bell  and  Company  accepted  to  pay  on  his  account  to  Hugh  Thomp- 
son;" and  also  by  the  express  stipulation,  by  which  Heyland  bound 
himself  to  Thompson  for  such  balance  as  might  be  found  due  from 
him,  Heyland,  to  the  Bells,  on  account  of  those  transactions,  or  other- 
wise, to  the  time  of  executing  that  deed. 

This  position  may  perhaps  be  more  clearly  and  strongly  presented 
in  another  form,  thus — Heyland  stands  indebted  to  sundry  persons 
in  the  sum,  suppose  for  example,  of  $16,000,  for  the  payment  of  which 
the  Bells  are  his  securities,  and  as  such,  they  have  paid  for  him  $4,000, 
and  consequently  stand  in  the  place  of  his  creditors  to  that  amount. 
But  this  claim  of  the  Bells,  having  been  assigned  b^'  them  to  Thomp- 
son, he  has  thus  circuitously  become  a  creditor  of  Heyland  to  the 
amount  of  that  $4,000,  part  of  the  original  •  debt  of  $16,000. 
^^^  Now,  says  the  defendant's  counsel,  Thompson  must  be  allowed 
to  retain  at  least  one-fourth  of  the  fund  which  has  been  placed  in 
his  hands  for  the  payment  of  the  whole  $16,000,  since  he  in  fact, 
stands  in  the  place  of  the  original  creditors  to  one-fourth  of  that 
whole  amount. 

There  is  an  imposing  aspect  of  equity  in  this  position,  and  if  the 
Court  felt  itself  at  liberty  to  make  free  with  the  positive  covenants 
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of  the  parties,  there  might  be  no  difficulty  in  applying  its  equalizing 
principles  to  this  case,  but  the  Court  is  not  at  liberty  to  reject  or 
impair  the  covenant  of  indemnity  in  this  deed  of  the  8th  of  January. 
By  that  covenant,  Thompson  is  bound  to  save  Heyland  harmless, 
not  merely  against  the  Bells,  but  against  all  the  holders  of  the 
acceptances,  whoever  they  may  be,  to  the  amount  of  the  funds  in 
his  hands.  In  other  words,  he  is  thus  constituted  a  trustee  for  the 
bill-holders,  of  the  funds  in  his  hands,  to  the  amount  of  the  balance 
remaining  due  and  unpaid  on  those  acceptances;  for,  otherwise 
Heyland  would  not  be  indemnified  against  all  demands  by  the  bill- 
hoIders«  according  to  the  express  terms  of  this  contract.  The  expres- 
sions in  this  deed,  ^'on  iiccount  of  the  transactions  before  alluded 
to,  or  otherwise,  to  the  time  of  executing  these  presents,'^  were  in- 
tended mei'ely  to  refer  to  the  means  of  ascertaining  the  extent  of 
Heyland's  liability  to  the  bill-holders,  and  the  amount  of  the  funds 
which  it  was  necessary  should  be  placed  in  Thompson's  hands  to 
meet  those  liabilities  of  Heylands'.  The  great  leading  object  of 
Heyland  was  to  provide  for  the  payment  of  his  own  debt«  due  to 
those  bill-holdei-s.  He  had  nothing  to  do  with  the  transactions  be- 
tween Thompson  and  the  Bells,  or  with  the  debts  due  from  the  one 
to  the  other  of  them.  The  obvious  inducement  of  Heyland,  in  mak- 
ing this  provision  in  favor  of  his  bill-holders,  was  some  apprehended 
inability  of  those  who  had  thus  become  his  security  to  them.  Hence, 
whatever  might  have  been  the  nature  or  design  of  the  assignment 
of  the  claim  on  Heyland  from  the  Bells  to  Thompson,  or  of  any  con- 
tract between  those  parties,  that  transfer,  or  contract,  cannot  be 
permitted  to  ccmtrol  or  contradict  the  positive  and  clear  stipulations 
contained  in  this  deed  of  the  8th  of  January  between  Heyland  and 
Thompson. 

In  short,  the  clear  and  unequivocal  objects  of  this  deed,  were  to 
place  funds  in  Thompson's  hands  to  meet  the  •  claims  of  q-.^ 
those  of  Heyland's  creditors,  who  should  present  themselves  •**  • 
as  the  holders  of  his  bills,  as  therein  described ;  and  to  obtain  an 
indemnity  and  discharge  for  Heyland  from  every  i)art  of  those 
claims,  so  far  as  those  funds  would  go.  But  Thompson  does  not  pre- 
tend that  he  stands  here  as  a  creditor  of  Heyland  in  the  special 
character  of  a  holder  of  all,  or  any  one  of  the  specified  acceptances ; 
he  is  not,  by  any  thing  that  is  alleged  or  appears,  a  holder  of  any 
one  of  the  designated  bills  drawn  by  Heyland.  It  might  be,  that 
Heyland  looked  to  other  resources  to  pay  the  Bells  any  proportion 
or  dividends  which  they  might  pay  on  those  acceptances ;  and  this 
seems  plausible.  But  whatever  may  have  been  the  intention  of  the 
f>arti6s,  as  to  any  matters  not  comprehended  in  the  deed,  that  con- 
tract in  itself  is  clear  and  une(iuivocal.  The  fund  in  Thompson's 
hands  was  to  be  applied  to  the  satisfaction  of  the  demands  of  certain 
designated  bill-holders ;  Thompson  is  clearly  and  confessedly  not  one 
of  them,  he  has  therefore  no  right  or  title  whatever  to  the  money 
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which   HeylaDd  had  placed  in  his  hands,  for  his  indemnification 
against  them. 

It  is  therefore,  on  this  twelfth  day  of  February,  in  the  year  eigh- 
teen hundred  and  twenty-flve,  Ordered  and  adjudged,  that  Hugh 
Thompson  bring  into  this  Court,  on  or  before  the  fourteenth  <4ay  of 
April  next,  the  sum  of  thirty-nine  thousand  five  hundred  and  seven 
dollars  and  eighty- five  cents,  being  the  value  of  eight  thousand  eight 
hundred  and  eighty-nine  pounds  five  shillings  and  four  i)ence,  ster- 
ling money  of  England,  together  with  legal  interest  thereon  from 
the  first  day  of  January,  in  the  year  eighteen  hundred  and  twelve, 
which  sum,  it  api>ears  by  the  admitted  and  incontrovertible  Uu^ts^  iu 
this  cause,  he  had  received  from  the  said  Marcus  Heylaud,  previous 
to  the  fourteenth  day  of  September,  in  the  year  eighteen  hundred 
and  eleven,  for  the  use  of  said  Heyland's  creditors,  as  specified  in 
the  proceedings  in  this  cause;  and  which  the  said  Hugh  Thompson 
ought,  within  a  reasonable  time  thereafter,  to  have  paid  to  the  said 
creditors ;  Provided  a  copy  of  this  order  l>e  served  on  the  said  Thomi>- 
son  on  or  before  the  twenty-fifth  day  of  the  present  month.     And  it 
is  further  ordered,  that  the  said  sum  of  money,  with  interest  thereon, 
when  so  brought  into  Court,  shall  be  deposited  in  the  Parniei*s  Bank 
of  Maryland  to  the  credit  of  this  cause,  subject  to  the  further  order 
of  this  Court. 

*  From  this  order  the  appellant  prayed  an  appeal  to  this 
•'*^  Court,  and  filed  an  appeal  bond.  On  the  prayer  for  an  appeal, 
the  following  order  was  passed : 

Bland,  C.  (2d  of  May,  1825.)  In  this  case  the  defendant,  Hugh 
Thompson,  by  his  counsel,  on  the  11th  of  April  last,  moved  the  Court 
to  grant  an  appeal  from  its  order  of  the  12th  of  February  last,  and 
thereupon  filed  and  oifered  an  appeal  bond  for  the  approbation  of 
the  Chancellor.  The  motion  was  permitted  to  lay  over  until  the 
plaintiffs  could  be  heard ;  after  which  their  counsel  appeared,  and 
iisked  to  be  allowed  further  time  to  reply,  in  writing,  to  the  defend- 
ant's motion,  which  was  granted ;  and,  on  the  28th  of  the  last  month, 
a  written  argument,  on  the  part  of  the  plaintiffs,  in  opposition  to  the 
motion,  was  accordingly  submitted  to  the  Chancellor.  The  parties 
having  been  thus  heard,  the  motion  has  been  deliberately  and  ma- 
turely considered. 

The  Chancellor  took  some  pains,  after  a  very  careful  research  into 
all  the  authorities  within  his  reach,  to  explain  the  reasons  and 
grounds  on  which  he  founded  the  order  of  the  12th  of  February  last. 
The  greater  part  of  the  debatable  ground,  occupied  in  the  discussion  of 
the  motion  for  that  order,  was  as  to  its  foundation, — as  to  the  kind 
of  admissions,  or  state  of  things  which  would  warrant  its  being 
made.  The  Court  was,  therefore,  explicit  upon  that  subject.  But, 
whether  such  an  order  was  interlocutory,  or  final — ^a  "  decretal  order*' 
or  not,  was  neither  mentioned  in  argument,  nor  considered  by  the 
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Conrt.  The  investigation  of  the  natare  of  the  basis  of  such  an 
orrler  being  a  matter  of  mach  importance,  was,  however,  made  with 
great  care;  becaase,  upon  its  being  ascertained,  whether  that  basis 
was  solid  and  uniform,  or  loose  and  shifting,  depended  the  very  inte- 
i*esting  question  presented  in  that  argument — whether  such  orders  • 
were  likely  to  be  attended  with  good  or  ill  consequences ;  or  whether 
they  were,  or  were  not  capable  of  being  used  as  instruments  of  op- 
pression ?  And  it  was,  on  finding,  that  the  authorities  required  the 
most  broad  and  solid  foundation,  no  less  clear  and  strong  than  that 
of  a  final  decree  itself,  that  the  Court  was  perfectly  convinced  of 
their  great  utility  in  all  cases  where  there  was  a  proper  foundation 
tor  making  them,  and  that  they  were  no  more  capable  of  being 
abased,  or  applied  to  improper  purposes,  than  final  decrees  them- 
selves. 

*  But  the  ibnudation,  or  basis  of  an  order,  does  not  det^r-  q^^ 
mine  its  effect  upon  the  controversy  or  the  parties.  An  ad-  •'*^ 
mitted,  or  incontrovertible  state  of  facts,  is  required  as  the  founda- 
tion of  an  order  to  bring  money  into  Court.  As  the  foundation  of  an 
order  to  account,  it  must  appear  that  a  computation  is  necessary  rela- 
tive to  the  matter  on  which  the  Court  may  be  called  on  to  decree ;  and 
to  lay  a  proper  foundation  for  an  order  to  pay  money  out  of  Court, 
the  party  claiming  it  must  show,  a  clear  title  in  himself.  But  no 
inference  can  be  deduced  from  the  nature  of  the  basis  of  an  order 
as  to  its  true  character,  that  is,  whether  it  be  interlocutory  or  final, 
a  decretal  order,  or  otherwise.  Such  questions  can  only  be  deter- 
mined by  the  order  itself,  considered  in  all  its  relations  and  bearings 
upon  the  parties  and  upon  the  cause. 

Whether  an  appeal  can  be  allowed,  as  moved  for,  in  this  case, 
must  depend  altogether  upon,  whether  the  order  of  the  12th  of 
February  last  is  or  is  not  a  "decretal  order,"  within  the  true  intent 
and  meaning  of  the  Act  of  1818,  ch.  193,  s.  1.  The  English  author- 
ities explain,  with  tolerable  accuracy,  the  difference  between  inter- 
locutory and  final  decrees  in  Chancery,  but  the  phrase,  "  decretal 
order,"  seems  to  be  variously  applied,  and  to  have  no  settled  or  dis- 
tinct meaning  or  application.  The  term  "order"  is  almost  always 
used  in  speaking  of  those  general  or  special  directions  by  which,  all 
suits  in  Chancery  are  governed,  controlled,  or  facilitated  throughout, 
or  in  the  course  of  their  i)rogress  from  beginning  to  end ;  and,  the 
term  "decree"  is  most  generally  applied  to  the  decisions  of  the 
Conrt  upon  some  or  all  the  rights  of  the  litigating  parties.  Hence 
it  would  seem,  that  a  "decretal  order"  cau  only  be  such  an  order  as 
finally  determines  some  right  between  the  parties.  But  we  have  a 
satisfactory  and  conclusive  authority  of  our  own  State  upon  this 
-question — ^The  Court  of  Appeals,  in  the  case  of  Snowden  vs.  Dorsey, 
^ay,  ^'that  an  appeal  will  not  lie  from  a  mere  interlocutory  order  by' 
which  nothing  is  finally  settled  between  the  parties;"  and  "which 
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was  only  preparatory  to  a  final  decree,  and  was  liable  to  be  reviewed 
at  pleasure" — or,  "where  nothing  is  done  conclusive  upon  the  Chan- 
cellor, but  the  order  remains  open,  subject  to  his  final  disposition, 
and  may  be  rescinded  on  motion."    Let  the  order  of  the  12th  of 
February  last  be  tested  by  this  decision  of  the  Court  of  Appeals, 
Q9n  ^^^^  every  difficulty  must  be  •  at  once  removed;  it  is,  upon 
^^"  the  face  of  it,  merely  preparatory  to  a  final  decree,  nothing  is 
done  conclusive  upon  the  Chancellor.    The  order  directs,  that  the 
money,  "when  so  brought  into  Court,  shall  be  deposited  in  the 
Farmers  Bank  of  Maryland  to  the  credit  of  this  cause,  subject  to 
the  further  order  of  this  Court."    The  place  of  the  deposit  of  the 
money  is  ordered  to  be  changed.    It  is  to  be  made  more  secure  for 
the  benefit  of  all  concerned,  subject  to  be  disposed  of  by  any  future 
order,  or  by  the  final  decree,  in  such  proportions  and  in  such  manner 
as  the  right  and  title  of  the  parties  shall  require.    This  order  of  the 
12th  of  February-  last,  is  not  then,  according  to  this  opinion  of  the 
Court  of  Appeals,  a  "decretal  order" — And  the  construction,  thus 
given  by  that  Court,  to  the  phrase  "dei^retal  order,"  in  the  Act  of 
1818,  accords  with  that  which  has  been  always  heretofore  given  to 
it  by  this  Court. 

The  practice  of  requiring  and  giving  bond,  on  an  appeal  from  a 
decree  of  the  Court  of  Chancery,  was  very  carefully  inquired  into 
and  considered,  by  the  Chancellor,  in  the  case  of  Ringgold  vs.  Ring- 
gold ;  and,  in  the  course  of  his  investigations  in  that  case,  he  be- 
came  perfectly  convinced,  that  there  was  no  legislative  enactment 
of  this  State  relative  to  appeal  bonds  from  the  decrees  of  the  Court 
of  Chancery.  The  Act  of  1729  only  declares  that  the  provisions  of 
the  Act  of  1713,  on  the  subject  of  appeals,  so  far  as  they  relate  "to 
the  prosecution  of  them,"  shall  apply  to  Chancery  cases;  and,  so 
far  as  any  thing  may  be  interred  from  what  was  done  by  the  Court 
of  Appeals  in  the  case  of  Smith  vs.  Dorsey,  at  June  Term,  1824,  (for 
the  Court  gave  no  reasons  for  their  act,)  it  appears  to  be  the  opinion 
of  that  tribunal,  that  there  is  no  Act  of  Assembly  requiring  a  bond 
to  be  given  on  an  appeal  from  the  Court  of  Chancery.  But  it  would 
be  obviously  impossible,  or  very  difficult,  to  apply  the  provisions  of 
the  Act  of  1713,  relative  to  a[)peal  bonds,  on  appeals  from  judgments 
at  common  law,  to  appeals  from  the  multiform  and  complex  decrees 
of  the  Court  of  Chancery.  It  has,  however,  been  the  constant 
practice  to  require  bond  and  security  on  appeals  from  the  Court  of 
Chancery,  where  the  thing  decreed  would  be  put  or  continued  in 
jeopardy,  or  at  risk.  The  practice  ujwn  this  subject,  as  heretofore 
settled  and  established,  the  Chancellor  has  neither  the  disposition 
nor  the  j>ower  to  alter  in  any  i*espect  whatever. 

*  But  if  an  appeal  would  lie  from  such  an  order  as  that  of 
*T'^*  the  12th  of  February  last  in  this  case,  and  if  the  Chancellor 
could,  in  no  case,  on  an  appeal,  as  in  England,  order  the  money  to 
be  paid  into  Court,  to  remain  there  pending  the  appeal,  and  if  he 
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were  bound,  as  haa  been  contended,  by  positive  legislative  provisions 
to  grant  the  appeal,  on  the  parties  entering  into  bond  with  approved 
security,  then  it  would  be  utterl}'  futile  to  ask  for  or  obtain  such  an 
order  in  any  case  whatever,  even  in  the  plainest  and  strongest  that 
could  be  imagined,  since  the  party  thus  called  on  could  always  sus- 
pend it«  execution  at  pleasure.  The  order  in  this  case  calls  on  the 
party  to  bring  the  money  into  Court,  that  the  Court  itself  may  have 
it  placed  in  perfect  safety  for  the  benefit  of  all  concerned ;  not  that 
he  shall  merely  give  security  for  the  payment  of  it.  But  if  the  party 
oould  appeal  from  such  an  order,  and  suspend  its  execution,  by  giving 
an  appeal  bond,  then  he  could,  in  effect,  prevent  the  Court  from 
going  farther  than  barely  demanding  security  for  the  payment  of  the 
money.  The  consequence  of  which  would  be,  that  such  orders,  if 
made,  would  oi^erate  partially  and  not  alike  upon  every  citizen ;  upon 
those  most  wealthy  and  best  able  to  comply,  they  would  be  mere 
cobwebs;  but  upon  those  least  able  to  find  security  they  would  have 
their  full  and  just  effect ;  they  would  operate  as  rigid  injunctions. 
Upon  the  whole,  the  Chancellor  is  perfectly  satisfied  that  an  appeal 
cannot  be  allowed,  and  therefore, 

It  is  ordered,  That  the  motion  of  Hugh  Thompson,  to  grant  an 
appeal  from  the  order  of  this  Court,  made  on  the  12th  February  last^ 
directing  him  to  bring  a  certain  sum  of  money  into  Court,  as  therein 
set  forth,  shall  be  and  the  same  is  hereby  overruled,  and  rejected. 

« 
At  the  present  term  of  this  Court  the  appellant  tiled  the  following 

petition,  together  with  a  duly  authenticated  transcript  of  the  pro- 
ceedings of  the  Court  of  Chancery  in  this  case,  viz. 

To  the  Honorable  the 

Judges  of  the  Court  of  Appeals  for  the  Western  JShore. 

The  petition  of  Hugh  Thompson,  of  the  City  of  Baltimore,  respect- 
fully showeth,  that  a  certain  bill  of  complaint  was  heretofore  ex- 
hibited in  the  Court  of  Chancery  against  your  petitioner,  and  a  cer- 
tain John  Bell,  in  which  said  billof  complaint  a  certain  John  M'Kim^ 
Junior,  and  Thomas  •  L.  Emory,  Junior,  &c.  are  named  as  com-  ^^o 
plainants;  and  in  which  said  bill  of  complaint  it  is  alleged,  •''^'^ 
that  a  large  sum  of  money,  paid  by  a  certain  Marcus  Heylan*!  to 
your  petitioner,  must  be  considered  as  deposited  with  him  for  the 
use  of  the  above  named  complainants,  excepting  from  such  use  the 
ijbove  named  M'Kim  and  Emory ;  and  in  which  said  bill  of  complaint 
it  is  prayed  that  your  petitioner  may  be  compelled  to  pay  the  money, 
so  received  by  him,  to  the  said  M'Kim  and  Emory,  for  the  use  of  the 
other  parties  named  as  complainants  in  the  said  bill  of  complaint, 
That  this  petitioner  hath  answered  the  said  billof  complaint,  and  in 
his  said  answer  denied  that  he  received  the  said  sum  of  money  for 
the  Uvse  of  the  aforesaid  complainants,  or  any  of  them ;  and  also 
averred  that  he  received  the  said  sum  of  money,  from  the  said  Uey- 
land  in  payment  of  a  debt  due  to  your  petitioner  from  a  certain  mer- 
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cantile  house  trading  under  the  firm  of  William  and  John  Bell  &  Go. 
which  said  denial  and  averment  your  petitioner  still  insists  are  both 
true.    That  certain  other  and  further  proceedings  were  had  in  the 
said  cause ;  and  pending  the  said  suit,  and  before  the  proofs  of  this 
defendant  were  taken,  and  before  the  said  cause  came  to  a  final  hear- 
ing, the  honorable  the  Chancellor,  by  an  interlocutory  and  decretal 
order,  made  on  the  twelfth  day  of  February,  in  the  year  eighteen 
hundred  and  twenty -five,  decided  that  the  said  sum  of  money,  paid 
to  your  petitioner  by  the  said  Heyland,  was  paid  for  the  use  of  the 
creditors  of  the  said  Heyland,  and  ordered  the  same  to  be  brought 
into  the  Court  of  Chancery  on  the  fourteenth  day  of  A[)ril  last. 
That  your  petitioner  appealed  from  the  said  order  to  this  honorable 
Court,  and  immediately  on  making  such  appeal,  filed  his  appeal  bond, 
with  sufficient  sureties,  in  due  form  of  law,  and  procured  a  transcript 
of  the  full  proceedings  of  the  Court  of  Chancery,  under  the  hands 
of  the  register  of  the  said  Court,  and  seal  thereof,  and  also  hath 
caused  the  same  to  be  transmitted  to  this  honorable  Court,  to  be 
here  heard,  tried  and  determined ;  and  also,  at  the  time  of  making 
such  appeal,  your  petitioner,  by  his  solicitor,  directed  and  required  of 
the  aforesaid  register  to  enter  a  memorandum  of  such  demand  of 
appeal,  as  well  in  his  Court's  proceedings  as  in  the  fair  records  of 
the  proceedings  of  the  Court  of  Chancery.    That  the  said  appeal 
was  demanded    in   the   manner   hereinbefore   set    forth,  and   the 
QAQ   *  ®^^^  appeal  bond  filed  in  the  Court  of  Chancery  before 
^^^   the  time  limited  for  the  payment  of  the  money  into  Court,  by 
the  said  order  of  the  honorable  the  Chancellor.    All  of  which  will 
more  fully  and  at  large  appear  by  the  aforesaid  transcript  now  re- 
maining in  this  honorable  Court,  to  which  your  petitioner,  for  greater 
certainty,  prays  leave  to  refer.    Your  petitioner  further  states,  that 
after  the  above  mentioned  proceedings  were  had,  the  honorable  the 
Chancellor  passed  another  order,  dated  May  2d,  1825,  in  the  follow- 
ing words :  "  It  is  ordered,  that  the  motion  of  Hugh  Thompson  to 
grant  an  appeal  from  the  order  of  this  (the  Chancery)  Court,  made 
on  the  12th  February  last,  directing  him  to  bring  a  certain  sum  of 
money  into  Court  as  herein  set  forth,  shall  be  and  the  same  is  hereby 
overruled  and  rejected,"  as  by  a  copy  of  the  said  order,  contained  in 
the  aforesaid  transcript,  will  among  other  things  appear.   Your  peti- 
tioner also  states,  that  as  soon  as  he  was  apprised  of  the  last  men- 
tioned order,  he  with  all  convenient  speed,  to  wit,  on  May  11th,  1825, 
presented  a  petition  to  the  honorable  the  Chancellor,  praying  him  to 
suspend  all  further  proceedings  on  the  aforesaid  order  of  February 
12th,  until  the  meeting  of  this  honorable  Court,  and  offering  in  the 
meantime,  in  addition  to  the  personal  security  before  mentioned,  to 
deposit  in  the  Court  of  Chancery  one  hundred  thousand  dollars  of 
stock  of  the  Bank  of  the  United  States,  now  worth  in  the  market 
an  hundred  and  twenty  thousand  dollars ;  and  your  petitioner,  upon 
such  securities,  for  the  ultimate  safety  of  the  money  in  question,  be- 
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sought  the  Chancellor  to  suspend  proceedings  on  the  order  first 
herein  mentioned  until  the  meeting  of  this  honorable  Gonrt,  to  whom 
yoor  petitioner  is  advised  it  rightfully  belongs  to  ascertain  and  deter- 
mine the  limits  established  by  law  to  their  jurisdiction  in  cases  of 
appeal.  But  the  honorable  the  Chancellor  rejected  the  prayer  of  the 
said  petition,  by  an  order  passed  on  the  12th  day  of  May,  1825,  as 
will  appear  by  a  copy  of  the  said  order  herewith  filed,  marked  A ; 
and  moreover,  on  the  tenth  day  of  May,  1825,  ordered  an  attach- 
ment against  your  petitioner,  for  not  complying  with  the  order  of 
February  12,  herein  before  mentioned,  and  from  which  said  order 
your  petiticmer  had  api>ealed  in  the  manner  herein  before  set  forth ; 
and  which  said  attachment  issued  accordingly.  May  11,  1825,  was 
made  returnable  before  the  meeting  of  this  Court,  that  is  •  to  q ^j^^ 
say,  forthwith,  as  by  a  copy  of  the  said  attachment  herewith  •''•^ 
filed  marked  B,  will  appear.  Forasmuch  therefore  as  the  honorable 
Chancellor  ha«  determined  to  enfoi*ce  the  aforesaid  order  of  February 
12th,  by  the  actual  imprisonment  of  your  petitioner,  notwithstand- 
ing his  appeal  from  the  same  in  the  manner  hereinfore  stated,  and 
pending  his  said  appeal,  and  forasmuch  as  the  said  appeal  and  bond, 
given  in  the  manner  hereinbefore  stated,  operates,  as  3^our  petitioner 
is  advLsed,  to  suspend  the  jurisdiction  of  the  Court  of  Chancery  on 
the  matter  appealed  from,  pending  the  said  appeal,  by  virtue  of  the 
Act  of  Assembly  in  such  case  made  and  provided ;  and  forasmuch 
also  by  the  general  principles  and  established  usage  of  the  Court  of 
Chancery  of  this  State,  independent  of  the  Act  of  Assembly  afore- 
said, no  order  or  decree  ought  to  be  enforced  pending  an  appeal  from 
such  order  or  decree,  and  forasmuch  also  as  the  principles  of  equity 
and  justice  do  not  in  this  case  require  that  the  said  order  should  be 
enforced  pending  the  said  appeal,  but  on  the  contrary  require  that 
the  same  should  be  suspended  until  the  final  decision  of  the  cause, 
for  the  following  reasons  : 

1st.  Because  the  execution  of  the  said  order  will  not,  and  cannot 
in  any  manner  benefit  the  complainants  in  any  event  of  the  cause, 
inasmuch  as  the  money  will  remain  a  dead  and  unproductive  fund  in 
the  Court  of  Chancery,  until  the  ultimate  decision  of  the  case ;  and 
inasmuch  also,  as  the  money  in  controversy  is  already  abundantly 
secured  by  the  appeal  bond  given  by  your  petitioner,  and  he  is  ready 
and  wilUng,  and  has  oifered,  and  continues  to  offer,  to  make  it  secure 
in  case  the  ultimate  decision  shall  be  against  him,  by  any  additional 
security  that  may  be  deemed  adequate  for  that  purpof^e. 

2d.  Because  the  execution  of  the  said  order  would  subject  your 
petitioner  to  needless  and  ruinous  sacrifices  on  his  part,  without  any 
possible  benefit  or  advantage  to  any  of  the  litigating  parties ;  and  in 
the  event  of  an  ultimate  decision  in  his  favor,  will  moreover  fix  upon 
him  an  inequitable  and  certain  loss  of  the  interest  on  the  large  sum 
of  money  mentioned  in  the  aforesaid  order,  amounting  to  more  than 
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four  thousand  dollars  a  year,  and  for  which  he  can  obtain  no  possible 
redress. 

In  tender  consideration  whereof,  and  inasmuch  also  as  your  [)etL- 
c  tioner  is  advised  that  the  said  order  of  February  •  12th,  is  alto- 
•*  gether  erioneous,  and  contrary  to  the  principles  and  practice  of 
the  Court  of  Chancery,  may  it  please  the  Court  to  grant  to  the  peti- 
tioner an  order,  or  such  other  process  as  they  may  deem  right,  to  be 
directed  to  the  Honorable  Theodobick  Bland,  Chancellor,  com- 
manding and  enjoining  him  to  stay,  surcease  and  suspend,  all  further 
proceedings  on  the  said  order  by  him  made  on  the  twelfth  day  of 
February,  in  the  year  eighteen  hundred  and  twenty-five,  while  the 
aforesaid  appeal  is  here  pending,  or  until  the  pleasure  of  this  honor- 
able Court  shall  be  known  in  the  premises.  And  your  i)etitioner,  a8 
in  duty  bound,  will,  pray,  and  so  forth. 

Notice  of  this  i)etition,  and  of  the  motion  for  the  order  therein 
mentioned,  was  given  to  the  counsel  of  the  complainants  below,  and 
a  day  assigned  by  consent  for  the  argument  of  the  motion,  when  it 
was  argued  before  Buchanan,  C.  J.,  Eable,  Martin,  Stephen*, 
and  Abchek,  JJ. 

Stettart,  Taney^  and  Wirt,  (Attorney  General  of  U.  S.)  cited  1  Uarr. 
Chan.  454;  1  Wooddiaon,  232;  1  Neicl.  Chan.  Pr.  68;  The  Warden  vs. 
Morris,  9  Ves.  316;  Anon.  1  Fe*.  Jr.  92;  Oreen  vs.  Wintery  1  Johns. 
Ch.  Rep.  81 ;  Barrow  vs.  Ehinelander,  3  Ibid,  123;  Snowden  vs.  Dor- 
sey,  Q  H.  dt  J.  114 ;  Buel  vs.  Street,  9  Johns.  Rep.  44S ;  Cowper^s  Plead. 
339;  2  Madd.  Chan.  290;  Bowen  vs.  Cross,  4  Johns.  Chan.  Rep.  377; 
1  Harr.  Chan.  191 ;  Livery  vs.  Wilson,  1  Ves.  dt  Beames^  148 ;  Jefi- 
nings  vs.  Merton  CoUeije,  8  Ves.  79;  Perry  vs.  Philip,  10  Ves.  .13; 
Strange  vs.  Collins,  2  Ves.  db  Beanies,  162;  War  field  vs.  War  field.  5 
H.  dt  J.  459,  467;  3  Blk.  Com.  56;  Huguenin  vs.  Baseley,  15  Ves.  184. 
The  Acts  of  Assembly  of  1713,  ch.  4;  1715,  ch.  41;  1721,  ch.  14, 
•  1729,  ch.  3;  1785,  ch.  72,  s.  27;  and  1818,  ch.  193;  Green  vs. 
o^O  ]Yi filer,  1  Johns.  Chan.  Rep.  81 ;  Consequa  vs.  Mannintf,  3  Johns. 
Chan.  Rep.  364;  S.  C.  Ibid,  590;  Barrow  vs.  Rinelander,  Ibid,  615; 
S^nith  vs.  Smith,  4  Johns.  Chan.  Rep.  447 ;  Holmes  vs.  Remsen,  I  bid,  482 ; 
I^Jden  on  Jnjitnc.  229;  Huguenin  vs.  Baseley,  15  Ves.  184;  The  Warden^ 
dec.  vs.  Morris,  9  Ves.  316;  Gwynn  vs.  Lethbridge,  14  Ves.  585;  Monk- 
home  vs.  The  Corporation  of  Bedford,  17  Ves.  380;  IV  ay  vs.  Foy,  18 
Ves.  452;  Willan  vs.  Willan,  16  Ves.  88,  216;  Waldo  vs.  Caley,  ibid, 
206;  Oreen  et  al.  vs.  Winter,!  Johns.  Chan.  Rep.  77;  Messonier  v^. 
Kaummi,  3  Johns.  Chan.  Rep.  66;  Riggs  vs.  Murray,  fbid,  160;  CvUey 
vs.  Hiekliny  2  Bro.  Chan.  Ca.  182;  Foa- vs.  Maekreth,  li  Bro.  Chan. 
Ca.  45,  (and  note;)  Stramje  vs.  Harris,  Ibi<l,  365. 

Emory,  and  Win<ihester,  ngaiust  the  motion.  In  all  cases  wheiv  a 
defendant  in  Chancery  admits  himself  to  he  a  mere  stakeholder  of 
a  fund  in  controversy,  he  may  be  compelled  to  bring  it  into  Court, 
there  to  await  the  final  disposition  of  the  case.  The  design  of  this 
proceeding  is  to  secure  the  persons  really  int^jrested  from  the  insol- 
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vency  or  dishonesty  of  sach  a  defendant,  and  to  take  from  him  the 
temptation  of  spinning  out  the  controversy.  Owdon  vs.  Rothley,  3 
VeM,  571;  Quarrell  vs.  Beckfard,  14  Ves.  177;  Fox  vs.  Maekreih^  3 

Bro.  Chan.  Ca.  46;  BlaJce  vs.  Bldke^  2  Sch.  iSt  Tjef.  26 ;  Hatch  vs. , 

19  Fe».  116;  Fremnan  vs.  FairUy^  3  j1f(3r.  29;  Bradshaw  vs.  Bradshaw^ 
2  Mer,  492;  1/ynn  vs.  iJwc^,  3  Madd,  Chan.  Rep.  280;  *  Anon.  1 
Ve«.  Jr.  93;  Snowden  vs.  Dorsey,  6  H.  dt  J.IU;  Briscoe  et  al. 
vs.  Farii,  1  H.  cD  J.  165;  3  Blk.  Com.  42,  30;  1  WoocZdwJon'*  Led. 
2:\2',  1  -BZA;.  Cow.  160;  and  Sullivan^s  LecL  413. 

Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  The  first 
question  which  presents  itself  for  consideration,  is  whether  the 
order  of  the  Chancellor,  of  the  twelfth  of  February,  1825,  is  of  such 
a  character  as  to  form  a  fit  subject  of  appeal  to  this  Court  f  That 
an  appeal  will  not  properly  lie  from  every  order  of  the  Court  of 
Chancery,  such  as  mere  practical  orders  made  in  the  progress  of  a 
cause,  or  orders  preparative  of  a  cause  for  final  hearing,  and  which 
do  not  affect  the  rights  of  the  litigating  parties,  is  most  certain, 
and  appeals  of  that  description  will  never  receive  the  countenance 
of  this  Court.  If  it  were  otherwise,  it  would  be  found  difficult,  if 
not  impracticable,  ever  to  bring  a  much  controverted  suit  to  issue, 
at  every  step  in  the  progress  of  which  it  may  be  necessary  to  make 
an  order  of  some  kind  or  other.  There  is,  however,  much  diffi- 
culty in  drawing  a  precise  line  between  such  orders  as  furnish 
sufficient  grounds  of  appeal,  and  such  a<s  do  not,  so  as  effectually  to 
guard  against  the  mischief  of  occasional  •  hardship  and  injus-  qoq 
tice  on  the  one  side,  and  vexatious  delays  on  the  other.  No  •''^^ 
fixed  and  definite  rule  can  well  be  established,  but  every  case  must, 
iu  some  measure,  depend  upon  its  own  peculiar  circumstances.  In 
Snawden^s  Ex^rs  vs.  Dorsey^  decided  in  this  Court  at  the  June  Term, 
1823,  the  order  appealed  from  settled  nothing  in  dispute  between 
the  parties,  it  decided  no  question  of  right  between  them,  but  left 
the  matter  in  controversy  open  for  future  adjudication,  and,  in  the 
words  of  the  Chancellor,  was  only  preparatory  to  a  final  decree,  the 
decision  therefore  was  made  with  a  view  to  the  particular  features 
of  that  order,  which  bore  no  impress  of  the  Chancellor's  judicial 
opinion  upon  the  merits  of  the  case,  consequently  the  party  was  in 
DO  way  aggrieved,  and  there  was  nothing  for  the  authority  of  an 
appellate  Court  to  act  upon. 

But  where  there  is  a  decretal  order  passed  upon  the  issue  iu  a 
cause,  in  relation  to  the  subject-matter  in  controversy,  which  decides 
and  settles  the  question  of  right  between  the  parties,  there  an  api)eal 
will  properly  lie. 

And  whether  an  appeal  will  lie  in  any  given  case,  is  perhaps  a 
question  proper  to  be  decided  by  this  Court  only,  being  a  question 
relating  to  its  jurisdiction  touching  the  rights  of  the  citizen,  which 
can  be  controlled  by  no  other  Court. 
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The  main  queHtion  presented  b^-  the  bill  and  answer  in  this  cause, 
is  whether  the  money  in  controversy  between  the  parties  was  de- 
posited with  Hugh  Thompson  by  Marcus  Heyland,  for  the  use  and 
benefit  of  the  holders  of  certain  bills  of  exchange  which  had  been 
drawn  by  Heyland;  or  was  paid  to,  and  received  by  Thompson  for 
his  own  use,  in  discharge  of  a  debt  due  to  him  from  the  house  of 
William  and  John  Bell  &  Go.    On  that  question  the  parties  are 
directly  at  issue,  the  bill  expressly  charging  that  the  money  was  so 
deposited  for  the  use  and  benefit  of  the  holders  of  the  bills  of  ex- 
change, and  the  answer  of  Thompson  positively  denying  it,  and 
averring  that  it  was  paid  to  him  for  his  own  use,  and  on  a^^couut  of 
a  debt  due  to  him  from  Wilhain  and  John  Bell  &  Go.    The  solution 
of  which  question  depends  upon  the  construction  of  an  agreement 
entered  into  on  th  8the  January,  1811,  between  Thompson  and  Hey- 
land,  and  filed  as  an  exhibit  in  the  cause. 

It  is  obvious,  therefore,  that  a  decision  involving  the  •  con- 
•''^^  struction  of  that  agreement,  is  a  decision  of  the  whole  matter 
in  controversy,  so  far  at  least  as  Thompson  is  concerned. 

The  Chancellor  has  given  a  construction  to  that  agreement,  aud 
in  doing  so  has  expressly  decided,  ^'  that  Thompson  ha^  no  light  or 
title  whatever  to  the  money  "  in  controversy ;  and  on  that  decision, 
the  order  of  the  12th  of  Febniary,  1825,  to  bring  the  money  into 
Court,  is  founded  ;  in  which  order  also  the  Chancellor  says  explicitly, 
that  Thompson  received  the  money  from  Heyland,  for  the  use  of 
Heyland's  creditors,  the  holdei*s  of  the  bills  of  exchange.  The  oitLer 
then  was  passed  upon  the  issue  in  the  cause  relative  to  the  subjei't- 
matter  in  dispute,  and  involves  a  decision  of  the  question  of  right 
tetween  the  parties.  It  is  of  a  character  to  draw  after  it  the  coer- 
cive process  of  the  Court  of  Chancery,  and  as  distinctly  decides  the 
matter  in  controversy,  so  far  as  respects  Thompson,  as  if  it  was  a 
final  decree,  and  if  wrong,  is  as  much  calculated  to  aggrieve  the 
party,  and  therefore  as  properly  the  subject  of  an  appeal. 

The  (]uestion  next  to  be  considered  is,  whether  an  appeal  from  that 
decretal  order  of  the  Chancellor  has  been  regularly  taken,  and  prop- 
erly brought  before  this  Court. 

The  Act  of  1713,  ch.  4,  for  regulating  writs  of  error,  and  grantiug 
appeals  from  and  to  the  Courts  of  Common  law,  &c.  dii*ect«,  (sec.  4, 
3,)  as  the  "method  and  rule  of  prosecuting  appeals  and  writs  of 
error,"  that  the  party  appealing,  or  suing  out  a  writ  of  en'or,  shall 
procure  a  transcript  of  the  full  proceedings  of  the  Court  from  which 
the  appeal  shall  be  made,  or  against  whose  judgment  the  writ  of 
error  shall  be  brought,  under  the  hand  of  the  clerk  of  the  said  Court, 
and  seal  thereof,  and  shall  cause  the  same  to  be  transmitted  to  the 
Court  before  whom  such  appeal  or  writ  of  error  is  or  ought  to  be 
heard,  tried  and  determined ;  and  that  all  appeals  so  made  shall  be 
admitted  and  allowed  by  the  superior  Courts  to  whom  such  appeals 
shall  be  so  made  in  nature  of  a  writ  of  error;  and  that  every  clerk 
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of  a  Court  shall,  at  the  time  of  the  sitting  of  any  Court  to  which  he 
belongs,  and  when  any  appeal  shall  be  demanded,  enter  a  meraoran- 
dum  of  snch  demand,  as  well  in  his  Court's  proceedings,  as  in  the 
fair  records  of  the  proceedings  of  such  Court,  under  a  penalty  pre- 
scribed. •  This  Act,  it  will  be  perceived,  has  no  relation  to  qq^ 
appeals  from  Chancery ;  but  by  the  third  section  of  the  Act  •*•'" 
of  1729,  ch.  3,  appeals  from  the  Court  of  Chancery  to  the  Court  of 
Appeals,  are  directed  to  be  prosecuted  in  the  same  manner  as  appeals 
from  the  Courts  of  common  law  are.  That  manner,  it  is  seen,  is  to 
demand  an  appeal,  to  procure  a  transcript  of  the  proceedings  under 
seal,  and  cause  it  to  be  transmitted  to  the  appellate  Court,  to  be 
there  admitted  and  allowed ;  of  which  demand,  it  is  the  duty  of  the 
clerk  to  enter  a  memorandum  as  well  in  his  Court's  proceedings,  as 
in  the  fair  records  of  the  proceedings  of  such  Court.  All  which  has 
been  done  in  this  case ;  the  appeal  was  demanded  in  the  ordinary 
and  usual  mode,  by  way  of  motion  to  the  Chancellor  to  grant  an  ap- 
peal, which  he  refused. 

A  writ  of  error  is  mandatory,  and  does  not  leave  it  in  the  disci-e- 
tion  of  the  subordinate  tribunal  to  refuse  or  assent  to  the  cause  being 
carried  up.  By  the  laws  of  this  State,  appeals  are  placed  upon  the 
same  footing  with  writs  of  error ;  and  the  same  effect  and  operation 
given  to  them,  with  directions  to  the  appellate  Court  to  admit  and 
allow  them.  It  was  not,  therefore,  necessary  that  the  Chancellor 
should  grant  the  appeal  demanded  in  this  case,  to  enable  the  party 
to  bring  it  up;  he  was  entitled  to  it  as  a  matter  of  right,  which  could 
not  be  withheld,  and  had  nothing  to  do,  but  to  pursue  the  mode  of 
prosecuting  it,  which  is  directed  by  Acts  of  1713,  ch.  4,  s.  4,  5,  and 
1729,  ch.  3,  s.  3.  This  appears  to  have  been  done,  and  he  is,  we 
think,  rectus  in  curia. 

In  England  it  has  been  thought  right  in  principle  that  appeals 
should  lie  from  Chancery  to  a  tribunal  of  ulterior  jurisdiction,  the 
House  of  Peel's,  without  consulting  the  will  of  the  Chancellor  on  the 
subject.  In  this  State  the  same  principle  is  recognized,  and  this 
Court,  the  Court  of  Appeals,  is  constituted  the  appellate  tribunal; 
the  difference  resting  only  in  the  constitution  of  the  respective  ap- 
pellate Courts,  and  in  the  particular  manner  of  carrying  up  or  prose- 
cuting appeals ;  the  mode  there  being  by  petition,  to  the  Court  of 
last  resort,  and  here,  by  demanding  an  appeal  according  to  the  direc- 
tions of  the  Acts  of  Assembly  ;  but  neither  there  nor  here,  is  it  ne- 
cessary that  the  appeal  should  be  allowed  by  the  Chancellor,  nor  is 
any  power  vested  in  him  to  withhold  it;  it  lies  ejc  dehito  justiUw^  and 
is  not  granted  by  the  Chancellor  ea-  gratia.  Indeed,  M*  not  qq^ 
•  distinctly  admitted,  it  was  scarcely  denied  by  the  counsel  ^^' 
who  clased  the  argument  on  the  part  of  the  complainants  in  the  bill 
that  the  appeal  is  properly  before  us.  But  it  is  contended  that  this 
Court,  constituted  as  it  is,  a  mere  appellate  tribunal,  without  any 
original  jurisdiction,  has  no  authority  to  interpose,  by  order  or  other- 
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wise,  to  Raspend  farther  proceedings  in  Chancery,  pending  the  appeal, 
on  the  matter  from  which  the  appeal  is  made. 

It  is  difficult  in  this  State  to  ascertain  what  has  been  the  practice 
at  different  periods  of  our  judicial  history.  Before  the  year  1729,  the 
ultimate  appeal  was  at  one  time  to  the  King  in  Council;  and  by  an 
Act  of  the  Legislature  of  the  then  Province,  passed  in  the  year  1721, 
appeals  were  given  to  the  Governor  and  Council,  but  no  mode  of 
prosecuting  or  carrying  them  up  was  provided,  and  probably  the 
mode  of  carrying  up  appeals  in  England  was  formerly  pursued  here. 

But  be  that  as  it  may,  (and  as  far  as  eoticems  this  case  it  is  unne- 
cessary to  inquire,)  the  manner  of  prosecuting  appeals  does  not  now 
depend  upon  mere  practice,  but  is  expressly*  regulated  by  the  positive 
provisions  of  the  Acts  of  1713,  ch.  4,  s.  4,  5,  and  1729,  ch.  3,  s.  3. 
The  second  section  of  the  Act  of  1713,  ch.  4,  provides,  that  an  execu- 
tion  upon  a  judgment  obtained  in  a  Court  of  common  law,  shall  not 
be  stayed  or  delayed,  or  any  supersedeas  granted  upon  any  appeal 
or  writ  of  error  from  any  such  Court,  unless  at  the  time  of  making 
the  appeal,  or  suing  out  the  writ  of  error,  a  bond  shall  be  given  with 
sufficient  sureties,  such  as  the  justices  of  the  Court  by  whom  the 
Judgment  is  given,  or  the  keeper  of  the  seal,  to  whom  application 
shall  be  made  for  such  writ  of  error,  shall  approve,  in  double  the 
amount  of  the  sum  recovered,  &c.  That  section  is  confined  exclu- 
sively to  judgments  obtained  in  Courts  of  common  law,  and  is  not 
extended  by  the  Act  of  1729  to  decrees  in  Chancery.  There  is,  how- 
ever, a  practice  of  great  antiquity  grown  up  in  Chancery,  to  file  a 
bond,  at  the  time  of  taking  an  appeal  from  a  decree  of  that  Court, 
on  which  all  proceedings  are  stayed  pending  the  appeal.  This  prac- 
tice is  supposed  to  owe  its  origin  to  the  Act  of  1713,  and  to  have  been 
lidopted  in  Chancery  by  way  of  analogy  to  the  provision  of  the 
second  section  of  that  Act,  in  i*elation  to  the  bonds  required  to  be 
given  in  cases  of  appeal  from  judgments  rendered  in  Courts  of  com- 
mon  law,  *  which  probably  was  the  case ;  but  as  no  appeal  or 
99  4>  ^j.j^  Qf  eiTor  will  lie,  except  on  a  final  judgment  in  a  Court  of 
common  law,  that  analogy  can  only  hold  in  cases  of  appeal  from 
final  decrees  in  Chancery ;  and  there  being  nothing  in  the  Act  of 
Assembly  prohibiting  a  stay  of  execution  on  appeals  from  Chancery, 
without  bond,  the  question  is  presented,  whether  if  in  such  a  case 
the  appeal  itself  does  not  operate  as  a  supersedeas,  the  power  to  sus- 
pend proceedings  in  Chancery,  pending  the  appeal,  anywhere  exists, 
and  if  it  does  in  what  tribunal  it  abides  ? 

Formerly  in  England  an  apiieal  to  the  House  of  Lords  had  per  9e 
the  effect  to  stay  proceedings  in  Chancery,  pending  the  appeal. 
That  rule  has  since  been  changed,  and  now  the  general  rule  there  is, 
that  an  appeal  does  not  stay  proceedings  or  execution,  which  can 
only  be  effected  by  order  of  the  Chancellor,  on  application  made  for 
that  purpose,  or  by  a  special  order  of  the  House  of  Lords,  which  ap- 
plications are  made  indiscriminately  to  the  superior  or  inferior  tribu- 
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nal,  though  most  regalarly  to  the  former;  and  the  power  of  the 
Hoase  of  Lords  to  canse  a  suspension,  by  special  order,  of  proceed- 
ings in  the  Oourt  of  Chancery  pending  the  appeal,  is  nowhere  ques- 
tioned, but  is  conceded  as  a  necessary  incident  to  its  appellate 
powers. 

In  the  State  of  New  York  the  old  rule  in  England  has  been  adopted, 
and  there  the  appeal  does  in  the  first  instance  stay  proceedings  on 
the  matt-er  or  point  appealed  from,  and  the  party  wishing  to  proceed 
mnst,  before  he  can  do  so,  apply  to  the  Chancellor  for  leave,  (unless 
the  Court  of  errors  should  at  the  time  be  in  actual  session,  and  in 
possession  of  the  cause,)  which  is  granted  or  not  according  to  the 
circumstances  of  the  particular  case. 

The  constitution  and  principles  of  the  Court  of  Chancery  in  this 
State,  as  in  New  York,  originally  emanated  from  the  Court  of  Chan- 
cery in  England,  from  which  source  we  derive  our  principal  stock  of 
information  in  Chancery  jurisprudence ;  and  the  general  rules  govern- 
ing the  Court  of  Chancery  there,  so  far  they  are  applicable,  have 
been  adopted  here,  and  are  constantly  practised  npon.  In  Hugttenin 
vs.  Basely^  in  15  Vesey^  182,  it  is  said  by  Lord  Eldon,  (in  reterence  to 
the  question  whether  an  appeal  to  the  House  of  Lords  stayed  pro- 
ceedings pending  the  appeal,)  to  be  very  difficult  to  state  positively 
what  the  law  was  before  the  year  1807.  But  by  a  general  order  of 
the  House  of  Lords  made  in  that  year,  in  its  appellate  judicial  qqq 
*  and  not  legislative  character,  and  adopted  in  contbrmity  to  •'•'•' 
the  practice  in  Chancery  for  a  very  long  course  of  years,  the  rule  is 
now  settled,  that  an  appeal  has  not  the  effect  to  stay  proceedings ; 
and  in  the  same  case  the  Lord  Chancellor  observed,  it  was  ''  much 
more  expeilient  that  the  application  for  an  order  to  stay  proceedings 
should  be  made  to  the  House  of  Lords  than  to  the  Court  below.'' 

The  understanding  in  this  State,  (so  far  as  the  practice  of  filing  a 
bond  at  the  time  of  appealing  affords  any  evidence  of  it,)  is,  that 
an  appeal  does  not  of  itself  stay  execution  of  the  decree;  which 
understanding  may  have  originally  been  borrowed  from  the  practice 
at  the  time,  of  the  Court  of  Chancery  in  England,  and  we  have  now 
no  dis|)08ition  to  shake  it,  and  can  perceive  no  sufficient  reason  why 
it  should  not  be  recognized  and  adopted  as  a  fixed  and  settled  rule 
for  the  government  of  the  Court  of  Chancery  here.  But  it  is  mani- 
festly necessary,  to  the  ends  of  justice,  that  there  should  be  a  power 
in  special  cases  to  suspend  proceedings  on  the  matter  appealed  from ; 
therefore  in  adopting  the  rule,  that  an  appeal  does  not  stay  proceed- 
ings, we  adopt  it  with  its  necessary  incidents,  which  are,  that  pend- 
ing the  appeal,  proceedings  may  be  stayed  either  by  order  of  the 
Chancellor,  on  application  made  to  him  for  that  purpose,  or  by 
a  special  order  of  this  Court,  on  such  terms  as  the  peculiar  circum- 
stances of  each  particular  case  may  be  found  to  requii*e. 

The  power  of  the  House  of  Lords,  to  stay  or  suspend  proceedings 
by  special  order  pending  an  appeal,  is  not  an  arbitrarily  assumed 
18  6  H.  &  J. 
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power,  but  is  incidental  to  that  body,  not  in  its  legislative,  but  when 
sitting  in  its  judicial  character  only,  and  it  is  necessarily  incident 
to  this  Court,  to  preserve  the  usefulness  of  its  appellate  jurisdiction. 
If  it  were  otherwise,  cases  might  arise  in  which  the  appeal  would 
be  but  as  a  shadow,  pending  which  the  substance  might  be  lost.  It 
cannot  be  necessary  to  go  into  a  specification  of  cases  of  that  de- 
scription, they  must  present  themselves  to  every  mind. 

In  this  case,  after  the  api)eal  was  made,  an  application  was  pre- 
ferred to  the  Chancellor,  to  suspend  proceedings  on  the  order  ap- 
pealed from,  which  was  refused,  perhaps  without  an  examinatioa 
by  the  Chancellor  into  the  extent  of  his  powers  in  illation  to  that 
subject. 

That  he  had  the  power  to  suspend  further  proceedings  on  the 
matter  from  which  the  appeal  was  made,  on  proper  •  and 
reasonable  terms,  we  have  not  the  smallest  doubt,  and  as 
little,  that  the  same  power  also  rests  with  this  Court,  having  the 
right  of  revision,  we  have  all  the  powers  necessary  to  the  beneficial 
exercise  of  that  right. 

Is  this  then  a  fit  case  for  the  interposition  of  this  Court!  The 
order  of  the  Chancellor  is,  that  the  appellant  shall  bring  into  Court 
an  amount  exceeding  §70,000,  the  use  or  interest  of  which  sum, 
amounting  to  more  than  $4,000  a  year,  would,  by  an  enforcement  of 
the  order  pending  the  ap})eal,  be  wholly  lost  to  him,  without  any 
benefit  whatsoever  to  the  complainants;  whereas  the  injury  to  the 
appellant  would  be  irreparable,  since  in  no  event  of  the  cause  could 
the  lost  interest  be  restored  to  him,  or  any  compensation  for  it  be 
made.  It  is  emphatically  in  such  a  state  of  things,  that  the  power 
of  this  Court,  to  cause  by  special  order  a  suspension  of  proceedings 
on  the  matter  appealed  from,  should  be  exercised,  and  not  lightly, 
or  in  every  cause;  but  where  the  Court  sees  that  if  the  decree  or 
order  appealed  from  should  turn  out  to  be  wrong,  the  enforcement 
of  it,  pending  the  appeal,  would  produce  an  irreparable  injury  to  the 
party  appealing,  it  ought  and  will  interpose  to  prevent  such  injury, 
or  all  the  purposes  of  its  institution,  a^  an  appellate  Court  of  Chan- 
cery, will  not  be  answered.  But  it  will  only  interpose  in  such  man- 
ner, and  on  such  terms,  as  will  not  be  prejudicial  to  the  adverse 
piirty.  Under  the  special  circumstances,  therefore,  of  this  case,  we 
think  that  the  application  by  the  appellant,  for  a  special  order  to 
suspend  [iroceedings  in, the  Court  of  Chancery,  on  the  order  of  the 
twelfth  of  February,  1825,  pending  the  appeal  in  this  Court  from 
that  order,  ought  to  be  gratified,  on  a  bond  being  filed  in  that  Court 
by  the  appellant  to  the  complainants,  with  condition  suited  to  the 
nature  of  the  case,  and  sufficient  sureties  to  be  approved  by  the 
Chancellor. 

The  Court,  therefore,  imss  the  following  order: 
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Western  Shore,  State  of  Maryland,  set 

By  the  Court  of  Appeals,  June  Term,  1825. 
Whereas  it  appears  by  the  recoi*d  of  the  proceedings  of  this 
Court,  that  in  a  certain  suit  depending  in  the  Court  of  Chancery 
for  this  State,  in  which  John  M'Kim,  &c.  are  complainants,  and 
Hugh  Thompson  and  John  Bell  are  defendants,  an  order  was  passed 
by  the  Chancellor,  bearing  •  date  the  12th  day  of  February,   qqr 
1825,  which  is  in  the  following  words,  viz.     [Here  follows  the   •'•'^ 
Chancellor's  order.]    And  whereas  the  said  Hugh  Thompson  hath 
appealed  from  the  said  order  of  the  Chancellor  to  this  Court,  which 
appeal  is  now  here  pending.    It  is  thereupon,  this  11th  day  of  July, 
ID  the  year  1825,  upon  the  petition  of  the  said  Hugh  Thompson,  the 
above  named  appellant,  ordered  by  the  Court  of  Appeals  for  the 
Western  Shore,  that  all  further  proceedings  in  and  upon  the  said 
order,  and  all  process  to  enforce  the  same,  be  stayed  and  suspended 
in  the  Court  of  Chaacery  until  the  said  appeal  he  heard  and  deter- 
mined by  this  Court;  Provided  the  said   Hugh  Thompson  shall  file 
in  the  Court  of  Chancery  a  bond  to  the  complainants  in  the  Court 
of  Chancery,  in  the  penalty  of  one  huncked  and  fifty  thousand  dol- 
lars current  money,  executed  by  the  said  Hugh  Thompson,  with 
sufficient  sureties  to  be  approved  by  the  Chancellor,  conditioned, 
that  if  the  said  Hugh  Thompson  shall  not  prosecute  with  effect  the 
appeal  by  him  made  and  now  depending  in  the  Court  of  Appeals 
(or  the  Western  Shore,  from  an  order  passed  by  the  Court  of  Chan- 
rery,  on  the  twelfth  day  of  February  eighteen  hundred  and  twenty- 
live,  in  a  cause  in  that  Court  depending,  in- which  John  M'Kim, 
Junior,  i&c.  are  complainants,  and  Hugh  Thompson  and  John  Bell 
are  defendants,  ordering  the  said  Hugh  Tbomps^on  to  bring  into  the 
said  Court,  or  or  before  the  fourteenth  day  of  April  then  next,  the 
sum  of  thirty-nine  thousand  five  hundred  and  seven  dollars  and 
eighty-five  cents,  being  the  value  of  eight  thousand  eight  hundred 
and  eighty-nine  pounds  five  shillings  and  four  pence,  sterling,  money 
of  England,  together  with  legal  interest  thereon  from  the  first  day 
of  January,  in  the  year  eighteen  hundred  and  twelve ;  and  shall  not 
perform  and  fulfil  the  said  order  in  case  the  same  shall  be  aJQQrmed 
by  the  Court  of  Appeals ;  and  also  shall  not  perform  and  comply 
with  any  order  or  decree,  which  shall  be  made  on  the  said  appeal  by 
the  Court  of  Appeals,  and  also  shall  not  satisfy  and  pay  to  the  said 
complainants  all  costs  and  damages  that  shall  be  awarded  by  the 
Court  of  Appeals,  then  the  said  bond  to  be  and  remain  in  full  force 
and  virtue,  otherwise  of  no  effect.     And  it  is  further  ordered  by  this 
Court,  that  a  copy  of  this  order,  attested  by  the  clerk  of  this  Court, 
and  certified  under  the  seal  thereof,  be  forthwith  transmitted  by  the 
clerk  to  the  Court  of  Chancery.  Motion  and  order  granted. 
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330  *  Beall's  Lessee  vs.  Ltnn. 

Under  the  Act  of  1766,  ch.  14,  s.  4,  one  Justice  of  the  Peace  has  no  authority 
to  take  the  probate  of  a  letter  of  attorney  for  the  acknowledgment  of 
the  deed  of  a  non-resident  grantor. 

Nor  has  he  any  such  authority  under  any  other  Act  of  Assembly,  or  under 
the  common  law. 

The  probate  before  mentioned  under  the  said  Act  of  1766,  must  be  either 
in  the  Provincial  or  County  Court,  or  before  one  Justice  of  the  Pro- 
Tincial  Court,  or  two  Justices  of  the  County  Court,  where  the  land 
lies,  (a) 

The  safest  course  is  to  prove  the  letter  of  attorney  before  the  same  personB 
who  take  the  acknowledgment  of  the  conveyance;  and  quere,  whether 
it  is  not  the  only  course? 

A  deed  of  a  non-resident  grantor,  acknowledged  by  an  attorney  under  a 
letter  of  attorney  proved  before  one  Justice  of  the  Peace  only,  is  invalid. 

If  possession  has  gone  with  such  a  deed,  yet  if  a  plaintiff  in  ejectment  pro- 
duces the  deed  as  evidence  of  his  title,  there  can  be  no  presumption  that 
the  same  was  legally  executed  and  acknowleged,  though,  if  it  was  not 
produced,  a  legal  conveyance  might  be  presumed,  (h) 

If  a  party  objects  to  the  competency  of  a  witness  offered  on  the  adverse  side, 
and  the  Court  sustain  the  objection,  and  the  party  making  it,  afterwards 
waives  it,  and  consents  that  the  witness  be  examined,  the  party  offering 
the  witness  has  no  right  to  require  of  the  Court  to  decide  that  he  is  com- 
petent independent  of  the  waiver  of  the  objection. 

A  certificate  of  a  clerk  of  a  County  Court,  that  the  two  jjersons,  before 
whom  a  deed  purports  to  be  acknowledged,  were  at  the  time  of  such 
acknowledgment,  and  still  are,  "'two  Justices  of  the  Peace  for  the 
County  aforesaid,  and  to  all  certificates  given  by  them  as  such,  due 
faith  and  credit  is  and  ought  to  be  given,  as  well  in  Courts  of  justice  as 
thereout,  ^^  is  a  sufficient  certificate  to  authorize  the  recording  of  the 
deed  among  the  records  of  the  County  in  which  the  land  conveyed  by 
such  deed  lies,  (c) 

A  mixed  possession  will  not  prevent  the  presumption  of  a  deed,  unless  the 
same  is  held  by  both  parties  claiming  title  to  the  same  land. 

Where  a  plaintiff  in  ejectment  produces  a  patent  to  B.  for  the  land  for  which 
he  sues,  dated  in  1774,  and  produces  a  deed  for  the  same  land  from  C.  to 
F.  dated  the  7th  of  November,  1785,  containing  a  recital  of  a  deed  also 
for  the  same  land,  from  B.  the  patentee,  to  C.  and  proved  a  possession 
in  C.  of  a  part  of  said  land,  until  1785,  and  in  F.  claiming  under  him, 
and  in  the  lessor  of  the  plaintiff  claiming  under  F.  aud  all  claiming  to 


(a)  As  to  the  execution  of  deeds  under  powers  of  attorney,  see  Rev.  Code. 
Art.  44,  sees.  28,  80;  Posner  vs.  Baylesa^  59  Md.  56;  Harper  vs.  Hampton^  1 
H.  &  J.  377,  note  (a). 

(b)  See  outings  vs.  Hall,  1  H.  &  J.  12;  Qai-retson  vs.  Cole,  2  H.  &  McH. 
305. 

(c)  Approved  in  Friend  vs.  Hamill,  34  Md.  802;  MaHow  vs.  McCubbm.  40 
Md.  187.  Cf.  Webster  vs.  Hall,  2  H.  &  McH.  14,  note.  Substance,  and  not 
form,  is  to  control  the  construction  of  legislative  enactments  preecribing  a 
mode  in  which  acts  are  to  be  done.     Young  vs.  State,  7  G.  &  J.  253. 
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hold  such  posseasion  under  a  title  to  the  whole  tract,  a  conveyance  from 
the  patentee  to  C.  may  be  presumed. 

Appeal  from  Washington  County  Court.  Ejectment  for  two 
tracts  of  land,  one  called  Walnut  Bottom,  and  the  other  The 
Brothers,  or  The  Resurvey  on  the  Brothers,  brought  in  Allegany 
County  Court,  and  transmitted  to  Washington  County  Court,  on 
the  suggestion  and  aflidavit  of  the  lessor  of  the  plaintiff  that  a  fair 
and  impartial  trial  could  not  be  had  in  the  former  Court.  The  de- 
fendant, (the  appellee,)  took  defence  for  a  tract  of  land  called 
George's  Adventure,  and  for  one  called  Crooked  Meanders  Besur- 
ve^ed,  as  by  him  located  on  the  plats. 

1.  At  the  trial,  the  plaintiff  offered  in  evidence  the  plats  and 
explanations  returned  in  this  cause,  and  offered  evidence  that  Che 
locations  thereon  by  him  made,  were  truly  made.  The  defendant 
then  offered  in  evidence  the  same  plats  and  explanations,  and  that 
the  locations  thereon  by  him  made  were  also  truly  made.  The  plain- 
tiff then  offered  in  evidence  a  grant  for  the  tract  called  Walnut 
Bottom,  located  on  the  plats,  formerly  lying  in  Prince  George's 
County,  but  then  lying  in  Frederick  County,  made  to  George  Mason 
OD  the  2oth  of  March,  1756.  He  also  gave  in  evidence  that  the 
lessor  of  the  plaintiff,  and  those  claiming  under  him,  had  been  in 
the  possession  of  Walnut  Bottom  ever  since  the  year  1783,  and  con- 
tinually exercised  acts  of  ownership  over  it,  erected  buildings  there- 
on, cleared  and  cultivated  it,  and  sold  a  part,  and  laid  out  the 
town  of  Cumberland  on  it  in  1785;  and  offered  in  evidence  the  loca- 
tions and  explanations  of  the  defendant  on  the  plats.  The  plaintiff 
then,  in  order  to  show  title  in  himself  in  himself  to  this  tract,  offered 
in  evidence  a  deed  for  it  from  George  Mason,  the  patentee  above 
mentioned,  to  the  lessor  of  the  plaintiff'.  This  deed  is  stat-ed  to 
have  been  made  on  the  25th  of  October,  1783,  between  George 
Mason,  of  Fairfax  County,  in  the  Commonwealth  of  Virginia,  of  the 
one  part,  and  Thomas  Beall,  of  Samuel,  of  the  County  of  Washing- 
ton, ♦  in  the  State  of  Maryland,  whereby,  in  consideration  of  QQ»y 
the  sum  of  £1,407  10  current  money.  Mason  conveyed  to  «'•'• 
Beall  a  tract  of  land  called  Walnut  Bottom,  and  also  a  tract  of  land 
called  Lime  Stock  Bock,  the  former  tract  granted  to  the  said  Mason 
on  the  25th  of  March,  1756,  and  the  latter  to  Daniel  Cresa[)  on  the 
10th  of  August,  1753.  Annexed  to  this  deed  was  a  letter  of  attorney, 
executed  by  Mason  on  the  25th  of  October,  1783,  in  the  presence  of 
three  witnesses,  authorizing  and  empowering  Alexander  Clagett  and 
Daniel  Cresap,  Junior,  of  Washington  County,  or  either  of  them,  in 
his  (Mason's)  name  to  acknowledge  the  said  deed  according  to  law. 
On  the  30th  of  October,  1783,  in  Montgomery  County,  Samuel 
Brooke  Beall  of  the  said  county,  one  of  the  subscribing  witnesses 
to  the  above  letter  of  attorney,  made  oath  before  Bichard  Thompson, 
that  he  saw  George  Mason  sign,  seal  and  acknowledge,  the  above 
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power  of  attorney,  as  his  act  and  deed,  »nd  also  that  he  saw  William 
Mason  and  John  Mason,  (the  other  subscribing  witnesses,)  sign  their 
names  as  witnesses  thereto,  &c.  The  clerk  of  Montgomery  County 
Court,  on  the  30th  of  October,  1783,  certified  under  the  seal  of  the 
Court  a.s  follows:  "that  Richard  Thompson,  Esquire,  before  whom 
the  above  probate  is  taken,  and  who  has  thereto  affixed  his  signa- 
ture, was  at  the  time  of  taking  and  affixing  the  same,  and  still  is, 
one  of  the  justices  of  the  peace  for  the  county  aforesaid,  legally 
authorized  and  assigned,  and  to  all  probates,  «&c.  by  him  so  signed, 
due  faith  and  credit  is  and  ought  to  be  given,  as  well  in  justices^ 
Court  as  thereout."  On  the  8th  of  November,  1783,  the  deed  was 
acknowledged  by  "Alexander  Clagett,  attorney  for  the  within  men- 
tioned George  Mason,  and  by  virtue  of  the  authority  in  him  vested 
by'  the  power  of  attorney,"  before  two  justices  of  the  peace  for 
Washington  County,  to  be  the  act  and  deed  of  the  said  Mason.  To 
the  admissibility  of  this  deed,  the  defendant  objected;  and  the 
Court,  [Buchanan,  C.  J.  and  T.  Buchanan,  A.  J.]  sustained  the 
objection,  and  refused  to  sutfer  it  to  l)e  read  in  evidence.  The  plain- 
tiff excepted. 

2.  The  plaintiff  then  off'ered  in  evidence  a  grant  of  a  tract  of  laud 
called  The  Brothers,  lying  in  Frederick  County,  issued  to  Thomas 
French,  (being  a  resurvey  on  Walnut  Bottom,)  on  the  29th  of  Novem- 
ber, 1774.  And  also  a  deed  from  James  Clarke,  of  Baltimore  Town 
and  County,  to  Abraham  •  Faw,  of  Frederick  Town  and 
**•**  County,  dat^d  the  7th  of  November,  1785,  for  the  said  tract 
of  land,  reciting  that  "  Whereas  the  aforesaid  James  Clarke  is  seized 
in  his  demesne  as  of  fee  and  right,  of  and  in  a  tract  or  parcel  of 
land  situate,  lying  and  being  in  Washington  County,  called  The 
Brothers,  containing  by  estimation  nine  hundred  and  forty -three 
acres  of  land,  which  said  tract  of  laud  was  conveyed  to  the  aforesaid 
James  Clarke  by  a  certain  Thomas  French,  on  the  twenty-third  day 
of  October,  one  thousand  seven  hundred  and  seventy-nine,  as  per 
his  deed  will  appear,  and  was  granted  to  the  said  Thomas  French 
by  the  Proprietor  of  the  then  Province  of  Maryland,  by  virtue  of  a 
proclamation  warrant,  as  per  his  patent  will  appear,  bearing  date 
the  twenty-ninth  day  of  November,  one  thousand  seven  hundred 
and  seventy-four,  reference  being  thereunto  had :  And  whereas  the 
said  James  Clarke  hath  bargained  and  contracted  with  the  above 
named  Abraham  Faw,  for  the  sale  of  the  above  said  tract  or  parcel 
of  land,  for  the  sum  of  two  thousand  seven  hundred  pounds  current 
money.  Now  this  indenture  witnesseth,"  <&c.  This  deed  was  ac-' 
knowledged  by  Clarke,  in  Baltimore  County,  on  the  day  of  its  date, 
before  Isaac  Vn.  Bibber  and  Thomas  Bussell,  stating  themselves  to 
be  two  of  the  justices  of  the  peace  for  the  county  aforesaid ;  and 
annexed  to  it  was  a  certificate  of  the  clerk  of  the  Countv  Court  of 
Baltimore,  certifying  "  that  Isaac  Vn.  Bibber  and  Thomas  Bussell, 
gentlemen,  before  whom  the  above  acknowledgment  was  made,  and 
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who  have  thereanto  subscribed  their  names,  were  at  the  day  of  the 
date  thereof,  and  still  are,  two  justices  of  the  peace  in  and  for  the 
coanty  aforesaid,  and  to  all  certificates,  by  them  given  as  snch,  due 
faith  and  credit  is  and  ought  to  be  given,  as  well  in  Courts  of  justice 
as  thereout."    He  also  offered  in  evidence  a  deed  from  Abraham 
Faw  to  Thomas  Beall,  the  lessor  of  the  plaintiff,  for  the  said  tract  of 
land,  dated  the  24th  of  September,  1810,  and  stated  to  be  made 
^^  between  Abraham  Faw,  of  the  Town  of  Alexandria,  in  the  Dis- 
trict of  Columbia,  of  the  one  part,  and  Thomas  Beall,  of  Samuel," 
&c.  reciting,  that  Faw  was  seized  in  fee  simple  of  and  in  a  tract  of 
land  situate,  lying  and  being,  in  Allegany  County,  contiguous  and 
adjacent  to  the  Town  of  Cumberland,  called  The  Brothers,  or  The 
fiesurvey  on  the  Biothei*s,  which  was  conveyed  to  the  said  Faw  by 
James  Clarke,  of  Baltimore  County,  by  deed  dated  •  the  7th   ♦^qq 
of  November,  1785,  and  which  was  conveyed  to  the  said  Clarke   ^^^ 
by  Thomas  French,  then  also  of  Baltimore  County,  by  deed  dated 
the  23d  of  October,  1779,  and  which  tract  was  granted  to  the  said 
French  on  the  29th  of  November,  1774,  &c.    This  deed  was  acknow- 
ledged on  the  24th  of  September,  1810,  before  the  Mayor  of  Alexan- 
dria, who  certified  the  fact  under  the  seal  of  the  corporation.    An- 
nexed to  the  deed  waEi  a  letter  of  attorney  executed  by  Faw  on  the 
24th  of  September,  1810,  authorizing  Boger  Perry,  Esquire,  of  Cum- 
berland, for  him,  and  in  his  name  and .  stead,  to  make  any  acknow- 
ledgment required  by  law  for  the  full  execution  of  the  said  deed ; 
which  letter  of  attorney  appeared,  by  the  certificate  of  the  Mayor  of 
Alexandria,  to  have  been  acknowledged  before  him  by  Faw  on  the 
same  day.    On  the  20th  of  September,  1810,  in  Montgomery  County, 
Thomas  L.  Maccubbin,  one  of  the  subscribing  witnesses  to  the  letter 
of  attorney,  appeared  before  a  justice  of  the  peace  of  that  county, 
and  made  oath  that  he  saw  Faw  sign  and  acknowledge  the  letter  of 
attorney  to  be  his  act  and  deed.    The  clerk  of  Montgomery  County 
Court  certified,  under  his  hand  and  seal  of  the  Court,  on  the  26th  of 
September,  1810,  that  Jesse  Leach,  gentleman,  before  whom  the 
above  probate  apt^eared  to  have  been  made,  and  whose  name  was 
thereto  subscribed,  was  at  the  time  a  justice  of  the  peace  in  and  for 
the  county  aforesaid,  duly  commissioned  and  sworn.    On  the  2d  of 
October,  1810,  before  two  justices. of  the  peace  in  and  for  Allegany 
County,  '*  Roger  Perry,  of  Cumberland,  named  in  the  foregoing  power 
of  attorney,  the  execution  whereof  hath  been  duly  proved,  and  by 
virtae  and  in  pursuance  of  the  authority  thereby  given,"  acknow- 
ledged the  annexed  deed  to  be  the  act  and  deed  of  Abraham  Faw,  &c. 
The  plaintiff  then  offered  to  prove  by  a  certain  George  Hoffman, 
that  the  aforesaid  James  Clarke  was  in  possession  of  the  aforesaid 
tn»ct  called  The  Brothei-s,  fi-om  the  year  1779  to  the  year  1785,  hold- 
ing and  claiming  the  same  as  his  own.    That  the  aforesaid  Abrahdm 
Faw,  after  the  deed  aforesaid  made  to  him,  entered  upon  the  said 
land,  and  held  and  possessed  the  same  as  his  own,  claiming  under 
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the  said  deed  to  him,  until  he  sold  to  Beall,  the  lessor  of  the  plaiu- 
tiff,  and  that  from  the  time  of  the  said  last  mentioned  sale,  the  lessor 
of  the  plaintiff,  and  those  claiming  under  him,  have  held  and  pos* 
Q/f  n  ^^^^^^  ^^^  ^^^^  land,  claiming  *  and  holding  the  same  as  their 
•'^^  own  under  the  said  deed.  The  defendant  then  offered  in  evi- 
dence, from  the  plats  and  explanations,  that  the  plaintiff  had  located 
a  deed  from  the  lessor  of  the  plaintiff  to  said  Hoffman,  for  part  of  a 
tract  of  land  called  The  Brothers,  held  by  the  witness  under  the 
lessor  of  the  plaintiff',  but  which  part  was  clear  of  all  dispute  as  to 
the  location  of  the  tract,  and  objected  that  said  Hoffman  was  not 
a  competent  witness  for  the  plaintiff,  to  prove  the  possession  herein 
before  stated,  and  offered  by  the  plaintiff'  to  be  proved  by  him.  The 
Court,  [Buchanan,  C.  J.,  Shriver,  and  T.  Buchanan,  A.  J.]  sus- 
tained the  objection,  and  refused  to  let  the  said  testimony  go  to  the 
jury.  To  this  opinion  the  defendant  prayed  leave  to  except.  When 
the  exception  was  prepared  and  ready  to  be  signed  by  the  Court,  the 
defendant's  counsel  withdrew  all  objection  to  the  competency  and 
credibility  of  the  said  witness,  which  might  arise  from  the  opinion 
of  the  Court,  or  from  any  other  cause.  The  Court  were  then  of 
opinion,  that  said  witness,  independent  of  the  iidmissious,  above 
stated,  of  the  defendant's  counsel,  was  competent  to  prove  the  facts 
offered  by  the  plaintiff  to  be  proved  by  him.  The  plaintiff,  by  his 
counsel,  refused,  under  the  opinion  above  stated,  to  examine  the  wit- 
ness to  the  facts  to  which  he  had  been  declared  incompetent  by  the 
Coni-t,  in  the  opinion  first  hereinbefore  stated,  and  prayed  the  opinion 
of  the  Court  that  said  witness  was  competent  to  prove  said  facts. 
Which  opinion  the  Court  refused  to  give,  being  of  opinion,  that  with- 
out such  admission  said  witness  would  not  be  competent ;  and  further, 
that  it  was  immaterial  and  unnecessary  to  decide  on  the  competency 
of  said  witness,  aft^r  all  objections  to  him  had  been  withdrawn  by 
the  defendant,  and  an  offer  made  that  the  witness  should  be  sworn 
to  the  jury  without  any  prejudice  to  his  testimony  from  the  opinion 
first  expressed  by  the  Court.    The  plaintiff  excepted. 

3.  The  plaintiff  then  offered  to  swear  James  Hook  as  a  witne&s, 
to  prove  the  possession  of  The  Brothers  by  the  lessor  of  the  plain- 
tiff', and  those  claiming  under  him,  for  twenty-five  years  before  the 
bringing  of  this  suit,  and  that  th^  said  tract.  The  Brothers,  and  the 
tract  called  Walnut  Bottom,  as  located  on  the  plats,  were  correc*tly 
located  by  the  plaintiff.  The  defendant  objected  to  the  admissibility 
of  this  witness,  and  read  in  evidence  a  deed  from  the  lessor  of  the 
plaintiff'  to  John  S.  Hook,  dated  the  16th  of  April,  1816,  which  is 
located  on  the  plats,  being  for  •  a  part  of  the  tract  called  The 
•'^^  Brothers,  and  beginning  in  the  seventeenth  line  of  Walnut 
Bottom.  And  then  swore  said  Hook  on  his  voir  dire^  who  stated 
that  he  did  not  know  whether  or  not  he  was  interested  in  the  event  of 
this  cause,  or  would  gain  or  lose  by  the  event  of  it;  that  he  had  pur- 
chased of  his  father,  John  S.  Hook,  part  of  the  land  mentioned  in 
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the  aforesaid  deed,  and  paid  for  the  same,  and  that  the  pait  he  pur- 
chased is  free  from  this  dispute  as  respects  the  location  of  the  laud. 
That  his  father  has  promised  if  the  land  in  dispute  should  be  recov- 
ered, that  he  will  sell  it  to  him,  but  if  it  is  not  recovered,  he  is  not 
to  have  it,  and  not  to  pa^'  for  it ;  that  his  father's  promise  is  a  verbal 
one,  but  that  he  believed  if  his  father  lives  th^  he  will  fulfil  his 
promise.  The  Court  were  of  opinion  that  the  witness  wa>s  incompe- 
tent, and  refused  to  suffer  him  to  be  sworn  to  the  jury.  The  plain- 
tiff excepted.  After  this  opinion  was  given,  and  the  plaintiff  had 
prayed  leave  to  except,  the  dei'endant  withdrew  all  objections  to  the 
competency  or  credibility  of  the  witness,  that  could  arise  from  the 
opinion  of  the  Court,  or  from  any  other  cause,  and  offered  to  permit 
him  to  be  sworn  to  the  jury,  and  the  Court  were  thereupon  of  opinion, 
and  so  directed,  that  he  might  be  sworn,  to  the  jur3\  But  the  coun- 
sel for  the  plaintiff'  refused,  under  such  an  opinion  from  the  Court, 
to  swear  the  witness  to  the  jury,  and  prayed  the  opinion  of  the  Court 
that  the  witness  was  competent  for  the  purpose  for  which  he  was 
offered,  independent  of  any  admissions  made  by  the  defendant. 
This  opinion  the  Court  refused  to  give,  being  of  opinion,  that  with- 
out such  admission  he  would  not  be  competent,  and  further,  that  it 
was  immaterial  and  unnecessary  to  decide  on  the  competency  of 
the  witness,  after  all  objections  to  him  had  been  withdrawn  by  the 
defendant,  and  an  offer  made  by  him  that  the  said  witness  should  be 
sworn  to  the  jury,  without  any  prejudice  to  his  testimony  from  the 
opinion  first  expressed  by  the  Court.    The  plaintiff  excepted. 

4.  The  plaintiff  then  offered  in  evidence,  by  Benjamin  Wiley,  a 
competent  witness,  that  the  witness  knows  the  tract  of  land  called 
The  Brothers,  and  lived  on  it  in  1782.  In  1782  The  Brothers  was  all 
in  woods.  James  Clarke  lived  in  Baltimore,  and  claimed  title  to  the 
land  as  his  own,  and  agreed  to  lease  a  part  of  it  to  the  witness,  who 
went  on  the  land  in  ihe  summer  of  1782,  under  that  agreement,  and 
cleared  about  an  acre,  and  fenced  it  in  and  built  a  *  cabin  ^^  ^ 
near  the 'lines  of  Walnut  Bottom ;  but  after  seeing  the  lines  •'^'^ 
run,  and  finding  the  lines  of  Walnut  Bottom  then  held  by  George 
Mason  took  in  part  of  the  land  he  expected  to  lease,  he  refused  to 
take  the  lease,  and  left  the  land,  and  went  to  Baltimore,  after  hav- 
ing remained  on  the  land  eight  or  ten  months.  Witness  lived  in 
Baltimore  irom  1783,  at  which  time  he  left  The  Brothers  until  1787, 
when  witness  again  returned  with  his  family.  He  lived  in  Virginia, 
abont  two  and  a  half  miles  from  Cumberland.  In  1782  the  witness 
anderstood  from  James  Clarke  and  Charles  Clinton,  that  the  latter 
was  agent  for  Clarke,  and  had  the  care  of  The  Brothers  as  agent  of 
Clarke;  at  that  time  Clinton  lived  on  Walnut  Bottom,  where  the 
Town  of  Cumberland  now  stands,  and  it  was  Clinton  who  pointed 
out  to  him  the  land  he  was* to  lease  from  said  Clarke,  as  before 
stated,  and  part  of  which  was  found  on  survey  to  be  in  Walnut 
Bottom.    In  1785  witness  went  to  Cumberland,  Clinton  was  then 
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gone.    He  does  not  know  who  at  the  time  had  the  care  of  The 
Brothers,  and  thinks  nobody  was  living  on  it.    Clinton  left  Gam- 
berland  in  1783.    In  1788  or  1789,  David  Watkins  cleared  a  field 
on  The  Brothers,  and  held  the  same  some  years,  claiming  onder 
Thomas  Beall,  the  lessor  of  the  plaintiff.    For  some  time  between 
1790  and  1795,  to  this  time,  Beall,  and  those  claiming  ander  him, 
have  been  in  the  actual  possession  and  occupation  of  different  parts 
of  that  part  of  The  Brothers  lying  to  the  east  of  Wills  Creek,  by 
cutting  timber  and  clearing  when  it  suited  him,  and  leading  out  and 
selling  parts  of  the  said  tract  to  different  persons,  Beall  claiming 
at  the  same  time  title  to  the  whole  tract  as  having  been  purchased 
by  him  i'roni  Faw,  except  where  he  Beall  had  sold  out  parts  of  it. 
Witness  knows  nothing  as  to  the  possession  on  the  west  side  of 
Wills  Creek,  between  1795  and  1800.    James  M'Coy  cleared  a  field, 
claiming  under  Beall.    On  the  cross-examination  by  defendant,  wit- 
ness stated,  that  about  twelve  years  ago  he  saw  some  of  the  lines 
of  The  Brothers  run,  one  of  them  run  into  the  field  of  Colonel  Lamar, 
who  never  claimed  or  held  any  of  his  land,  under  the  title  of  The 
Brothers,  to  the  knowledge  of  the  witness.    This  running  wa«  made 
by  order  of  the  Court.    The  plaintiff  then  offered  in  evidence,  by 
Michael  Fisher,  a  competent  witness,  that  he  went  to  live  in  Cum- 
berland in  1792,  and  has  known  the  land  called  The  Brothers  from 
Q/iQ  *^^*  time,  •  although  he  did  not  know  by  what  name  it  was 
^^^  called  until  1793.    Beall  was  in  the  practice  of  exercising  acts 
of  general  ownership  over  that  part  of  the  land  on  the  east  side  of 
Wills  Creek,  by  cutting  timber  on  it,  and  permitting  others  to  cut 
timber  in  different  places,  cultivating  some  of  it,  and  renting  out 
other  parts,  and  claiming  title  to  the  whole  tract.     The  witness 
does  not  know  the  lines  of  The  Brothers  on  the  west  side  of  Wills 
Creek,  located  on  the  plats,  and  does  not  know  who  possessed  that 
part,  except  the  Town  of  Cumberland,  which  was  laid  out  by  Beall, 
then  part  of  the  meadow  land  on  this  tract  was  enclosed,  and  im- 
proved by  Beall,  and  has  since  been  enclosed  by  him.    The  plain- 
tiff* further  offered  in  evidence,  by  Dickinson  Simkings,  a  compe- 
tent witness,  that  he  has  known  the  land  called  The  Brothers  for 
about  fifty  years.    Witness  went  to  live  in  the  neighborhood  of  the 
land  about  1771,  and  has  lived  in-  that  neighborhood  ever  since. 
About  twenty-six  or  twenty-seven  years  ago,  Beall  laid  off  an  addi- 
tion to  Cumberland  on  the  tract  called  The  Brothers,  on  the  east 
side  of  Wills  Creek,  and  sold  out  the  lots  to  different  persons,  Beall 
at  the  same  time  claiming  title  to  the  whole  tract  as  purchased  from 
Abraham  Faw,  except  where  he  had  sold  out  parts  of  it.    Ever  since 
that  time,  that  is  for  26  or  27  years,  Beall  ha«  been  in  the  habit  of 
exercising  acts  of  general  ownership  over  The  Brothers,  on  the  east 
side  of  Wills  Creek,  by  cutting  timber  on  it  in  different  places,  sell- 
ing, renting  and  improving,  different  parts,  and  claiming  title  to  the 
whole  tract.    The  witness  does  not  know  the  lines  of  The  Brothers  on 
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the  weBt  side  of  Wills  Greek,  and  does  not  know  of  any  acts  of  owner- 
ship by  Beall  on  the  west  side.    The  witness  does  not  know  whether 
or  not  Clarke  or  Faw  was  ever  in  possession  of  The  Brothers,  it  was 
in  woods  when  the  witness  first  knew  it,  and  very  little  improve- 
ment  was  made  on  it  until  Beall  got  it.    The  plaintiff  further  offered 
in  evidence,  by  William  M'Mahon,  a  competent  witness,  that  in  the 
year  1799,  The  Brothers  stood  assessed  to  Abraham  Faw,  and  that 
Beall  paid  the  taxes  on  it.    Witness  was  collector  of  the  taxes  from 
1799  until  1804,  and  until  that  time  Beall  paid  the  taxes.    He  does 
not  know  to  whom  it  was  assessed,  or  who  paid  the  taxes  before 
1799.    The  witness,  on  his  cross-examination  by  the  defendant,  stated 
that  he  has  known  a  particular  field,  located  on  the  plats  near  the 
*  turnpike  road,  and  running,  &c.  to  be  enclosed  by  a  fence,  ^^  ^ 
and  in  the  possession  of  the  defendant,  and  cultivated  b^'  him  ^^^ 
since  some  time  between  the  year  1796  and  1799,  to  the  present 
time;  also  that  he  has  known  another  field,  also  located,  to  be  en- 
closed and  cultivated,  and  possessed  by  the  defendant,  since  the 
year  1801,  and  he  thinks  for  one  or  two  years  before;  also  that  be 
has  known  a  third  field,  also  located,  to  have  been  enclosed  in  the 
year  1804,  and  possessed  by  the  defendant;  he  thinks  it  was  enclosed 
before,  but  how  long  does  not  know.    It  has  not  been  kept  con- 
tinually enclosed  since  the  year  1804,  the  fence  was  taken  away, 
and  rails  put  in  pens  round  some  fruit  trees  that  had  been  planted 
there  by  the  defendant,  who  claimed  it  as  his  own.    Since  the  year 
1804  the  fence  has  been  again  replaced  by  the  defendant,  and  is 
now  in  his  possession.    The  greater  part  of  these  three  fields  were 
cleared  by  the  defendant.    He  began  to  cut  timber  on  the  first  field 
about  the  year  1796,  and  continued  to  cut,  clear,  and  enclose  in  all 
the  fields,  until  they  were  all  cleared  and  enclosed  as  hereinbefore 
stated.    The  lines  of  the  field,  first  mentioned  in  the  testimony  of 
this  witness,  includes  a  part  of  Walnut  Bottom  and  a  part  of  The 
Brothers.    Part  of  said  fields  the  defendant  claims  title  to  under 
'the  witness,  who  bought  it  of  the  lessors  of  the  plaintiff'  in  the  year 
1795,  as  a  part  of  Walnut  Bottom ;  another  part  is  held  and  claimed 
by  the  defendant,  as  part  of  George^s  Adventure;  another  part  as 
a  vacancy  taken  up  by  defendant.    The  name  of  the  land  so  taken 
up  the  witness  does  not  know.     When  witness  bought  of  Beall  in 
the  year  1795,  he  jiroposed  to  purchase  all  the  land  included  in 
Walnut  Bottom,  on  the  west  side  of  the  Town  of  Cumberland,  and 
agreed  to  give  him  $13  \)ev  aci-e  for  all  that  part  of  Walnut  Bottom, 
to  which  the  plaintiff'  agreed.    Witness  bought  the  land  *dH  agent 
for  the  defendant,  and  at  his  request.    The  witness  told  Beall  to 
have  the  deed  prepared ;  when  the  deed  was  about  to  be  executed, 
Beall  said  he  was  afraid  there  was  some  mistake  in  it,  and  if  there 
wa8  more  land  in  Walnut  Bottom  than  was  contained  in  the  deed, 
and  found  to  be  so  on  a  particular  survey,  that  the  witness  must 
pay  him  for  it,  to  which  the  witness  agreed.    The  money  was  paid. 
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and  the  witness  obtained  a  deed  fix>m  Beall,  which  was  offered  in 
evidence,  dated  the  7th  of  November,  1795. 

Q/i  K.       ^^®  witness  afterwards  conveyed  said  laud  to  Lynn ;  •  Lynn 
"^^   went  into  possession  of  the  land  soon  after  the  deed  to  the 
witness;  witness  lives  in  sight  of  the  fields  before  mentioned  by  him. 
and  knows  of  no  act  of  ownership  or  possession  by  Beall,  on  any 
part  of  the  said  fields,  since  the  deed  to  the  witness,  except  occasion- 
ally surveying  said  lands,  on  disputes  between  the  plaintiff  and  de- 
fendant in  Allegany  County  Court  about  the  location  of  their  lands. 
If  any  part  of  the  fields  before  mentioned  by  witness,  are  included 
in  George's  Adventure,  then  the  defiendant  had  possessed  such  part 
of  George's  Adventure,  in  the  manner  l>efore  stated.    Witness  knows 
another  field,  which  he  described ;  some  part  of  that  field  was  en- 
closed about  25  or  26  years  ago  by  Zachariah  Magruder,  as  a  part  of 
George's  Adventure,  but  the  part  so  included  is  not  located  on  the 
plats.     Zachariah  Magruder  from  the  year  1792  until  his  death, 
which  happe)ied  in  the  year  1798,  or  thereabouts,  exercised  acts  of 
general  ownership  over  the  tract  called  George's  Adventure,  by  cat- 
ting timber  in  different  places,  claiming  and  cultivating  in  others, 
and  claiming  title  to  the  whole  tract ;  and  about  12  or  13  years  ago 
the  defendant  entered  into  George's  Adventure,  claiming  under  the 
heirs  of  said  Magruder,  and  has  ever  since  exercised  acts  of  general 
ownership  over  the  said  land,  by  cutting  timber  and  wood,  clearing 
and  cultivating  diff'erent  parts,  and  claiming  title  to  the  whole ;  the 
heirs  of  Magruder  exercised  the  same  sort  of  ownership  over  the 
said  land  from  his  death,  until  the  possession  was  transferred  to  the 
defendant.    The  plaintiff  further  offered  in  evidence  by  Beall  How- 
ard, Esq.  a  competent  witness,  and  one  of  the  counsel  for  the  plain- 
tiff, and  residing  in  Allegany  County,  that  in  1813  or  1817,  witness 
made  a  diligent  search  among  the  records  in  the  office  of  the  Court 
of  Appeals,  with  the  assistance  of  the  clerk  of  that  Court,  for  a 
deed  from  Thomas  French,  the  patentee  of  The  Brothers,  to  James 
Clarke,  for  The  Brothers,  but  without  success;  and  in  1817  or  1818, 
he  made  a  like  search  among  the  land  records  of  Frederick  County 
Court,  but  could  find  no  such  deed,  and  could  find  no  deed  of  any 
kind  from  Thomas  French  to  James  Clarke  on  said  records.    The 
plaintiff  further  offered  in  evidence,  by  Jacob  Myers,  a  competent 
witness,  that  the  witness  is  a  clerk  in  the  office  of  the  clerk  of  Wash- 
ington County  Court,  and  transacts  the  greater  part  of  the  business 
of  that  office ;  he   has  been  12  years  a  clerk  in   the  office,  and   is 
familiar  with   •   its   business.    He  diligently  searched   the 
04:0   records  of  Washington  County  (3ourt,  from  the  beginning  of 
them,  to  the  7th  of  November,  1785,  for  a  deed  from  Thomas  French 
to  James  Clarke,  for  the  tract  called  The  Brothers,  and  could  find  no 
such  deed  on  the  land  records.    The  I'ecords  of  deeds  in  Washington 
County  begin  in  1777,  he  can  find  no  deed  of  any  kind  on  those 
records  from  Thomas  French  to  James  Clarke.    The  defendant  then 
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offered  in  evidence,  by  Boger  Perry,  Esq.  a  competent  witness  in 
this  caQse,thatthe  witness  went  to  Cnmberland,  in  Allegany  County, 
iu  the  year  1794,  to  reside,  and  has  resided  there  ever  since.    That 
the  iield  first  mentioned  in  the  evidence  of  William  M'Mahon,  here* 
inbetbre  stated,  was  cleared,  and  the  wood  cut  off  of  it  in  the  winter 
of  1795,  and  was  enclosed  in  the  spring  of  1796,  by  the  defendant, 
and  has  remained  in  his  possession  ever  since.    That  the  second 
field,  also  mentioned  in  the  testimony  of  William  M'Mahon,  was  en- 
closed, as  the  witness  thinks,  in  1797,  but  that  he  is  certain  it  was 
enclosed  in  1798,  and  in  the  possession  of  the  defendant,  and  has 
eontinaed  to  be  in  his  possession,  by  enclosure,  ever  since.    That 
the  third  field,  mentioned  in  the  said  testimony  of  M'Mahon,  was 
enclosed  by  the  defendant  about   the  year  1799  or  1800,  and  an 
orchard  planted  on  it.    That  about  two  years  after  the  first  enclo- 
sure of  said  field,  the  fence,  or  a  part  of  it,  was  taken  down  to  se- 
cure the  fruit  trees  which  had  survived  the  ravages  of  the  locusts, 
and  as  the  orchard  had  never  been  cultivated,  a  great  number  of 
brushes  grew  up,  the  field  was  thrown  open,  and  remained  open  from 
four  to  six  years,  when  it  was  again  enclosed  by  the  defendant,  and 
still  remains  in  his  possession  by  enclosure  and  cultivation.    That 
part  of  the  last  field,  mentioned  in  the  testimony  of  M'Mahon,  not 
included  within  George's  Adventure,  was  enclosed  by  Lynn  in  1796, 
and  has  remained  in  the  possession,  by  enclosure  and  cultivation,  of 
Lynn,  t.o  the  present  time.    That  part  of  the  last  field,  included 
within  the  lines  of  George's  Adventure,  when  the  witness  first  knew 
it  in  the  fall  of  1794,  except  a  small  part  of  it,  was  enclosed  and  in 
the  possession  of  Zachariah  Magruder,  and  remained  in  his  posses- 
sion until  his  death.    Zachariah  Magruder  resided  on  and  exercised 
general  acts  of  ownership  over  George's  Adventure,  by  cutting  tim- 
ber, and  cultivating  parts  of  it.     About  the  year  1798  Magruder 
died,  and  his  heirs  remained  in  *  possession  until  about  the  ^^  ^ 
year  1802,  when  David  Lynn  purchased  the  said  land  of  a  •''*  • 
trustee  appointed  by  the  Chancellor  for  the  sale  of  the  interest  of  the 
said  heirs,  and  Lynn  then  entered  into  possession  as  aforesaid,  and 
about  the  yeai*  1802  enlarged  his  enclosure  of  that  field,  and  has  re- 
mained in  its  possession,  by  enclosure,  from  that  time  to  the  present. 
Lynn  claims  the  land  described  above,  and  lor  which  he  has  taken 
defence,  part  as  within  the  lines  of  Crooked  Meanders  and  Crooked 
Meanders  Eesurveyed,  part  as  Walnut  Bottom,  purchased  by  Wil- 
liam M'Mahon  of  Thomas  Beall,  and  part  as  George's  Adventure. 
The  defendant  further  offered  in  evidence  the  patent  for  the  tract 
called  George's  Adventure,  located  on  the  plats  granted  to  George 
Fi-ench  of  Thomas,  on  the  21st  of  April,  1775.    And  also  the  patent 
for   Crooked  Meanders,  granted  to  the  defendant  on  the  I9th  of 
November,  1790. 

The  plaintiff'  then  prayed  the  direction  of  the  Court  to  the  jury, 
that  if  they  believed  the  evidence  given  by  the  plaintiff'  and  the  de- 
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fendaiit,  that  they  might  presume  that  Thomas  French,  the  patentee 
of  the  tract  called  The  Brothers,  conveyed  said  tract  to  James  Clarke 
before  the  7th  of  November,  1785.  Which  direction  the  Court  re- 
fused to  irive.  The  plaintiff  excepted,  and  the  verdict  and  jud^ent 
being  against  him,  he  appealed  to  this  Court. 

The  cause  was  argued  at  the  last  June  Term,  before  Eable,  Mar- 
tin, Stephen,  and  Abcheb,  JJ. 

Taney^  for  the  appellant.  •  On  the  points  under  the  first 
"^^  bill  of  exceptions,  referred  to  the  Act  of  1766,  ch.  14,  s.  4. 
Ricard  vs.  WiUiamSj  7  Whsat.  109,  110;  Brydeii  vs.  Tcbylor^  2  H.  d- J. 
396;  Hall  vs.  Gittings,  lb.  112. 

On  the  points  under  the  fourth  bill  of  exceptions,  to  M^Cofuas  vs. 
Bra-dford^  (December,  1813,)  and  Oittings  vs.  Hall^  I  H.  &  J.  27. 

Harper  and  Speed,  for  the  appellee,  on  the  first  bill  of  exceptions, 
also  referred  to  the  Act  of  1766,  ch.  14,  s.  4.  /ft>m  dt  Lee  vs.  Deakins, 
2H.dt  MvH.  46;  and  Hall  vs.  Gittinf/s,  (June,  1809.)  On  the  fourth 
bill  of  exceptions,  to  Gitti'ngsvH.  Hall,  1  H.  d;</.*27;  Cock^  vs.  Smith, 
(June,  1810,)  and  Mtmdell  vs.  ClerJelee,  (December,  1814.) 

Curia  adv.  vult. 

At  this  term  the  opinion  of  the  Court  was  delivered  by 

Martin,  J.  This  was  an  action  of  ejectment,  inst!tut4»d  to  re- 
cover two  tracts  of  land,  the  one  called  Walnut  Bottom,  the  other 
The  Brothers,  or  The  Resurvey  on  The  Brothers.  The  plaintiff  hav- 
ing shown  a  title  to  Walnut  Bottom  in  the  patentee,  George  Mason, 
offered  to  read  in  evidence  to  the  jury  a  deed  from  him  to  Thomas 
Beall ;  the  lessor  of  the  plaintiff,  but  the  Court  were  of  opinion  the 
deed  was  not  legal  evidence,  and  it  was  rejected. 

It  appears  from  the  record,  that  at  the  time  the  deed  from  Mason 
^  was  executed,  Walnut  Bottom  wa«  in  Washington  •  County, 
^^^  and  the  grantor  was  a  non-resident  of  this  State,  and  resided 
in  Virginia.  That  the  deed  was  not  acknowledged  by  Mason  in  per- 
son, but  by  his  attorney,  and  that  the  letter  of  attoiiiey,  giving 
authority  to  make  the  acknowledgment,  was  proved  before  Richard 
Thompson,  who  is  stated  to  be  a  justice  of  the  peace  for  Montgomery 
County. 

It  was  contended,  that  this  deed  could  have  no  legal  operation — 
1st.  Because  one  justice  of  the  peace  had  no  authority  to  take  the 
probate  of  the  letter  of  attorney,  and  therefore  it  was  not  well  and 
sufficiently  proved  according  to  law.  2d.  If  one  justice  of  the  i)eaoe 
had  authority  to  take  probate  of  its  execution,  it  does  not  legally 
appear  that  Richard  Thompson,  before  whom  this  probate  was  made, 
had  authority  to  administer  an  oath,  the  clerk  not  having  certified 
that  he  was  dulv  commissioned  and  sworn. 
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The  privilege  of  acknowledging  a  deed  bj  attorney,  was  conferred 
by  the  Act  of  1766,  ch.  14,  and  we  must  have  recourse  to  that  Act 
to  see  if  the  letter  of  attorney  was  well  and  sufficiently  proved* 
according  to  the  meaning  of  the  Legislature.  After  declaring  how 
deeds  shall  be  acknowledged  and  enrolled,  where  the  grantor  resides 
within  the  State,  the  fourth  section  points  out  the  course  to  be  pur- 
sued, where  the  grantor  is  a  non-resident  of  the  State.  It  declares 
^Hhat  a  deed  made  by  a  non-resident  oi'  the  State  shall  be  acknow- 
ledged by  letter  of  attorney,  well  and  sufficiently  proved,  either  in 
the  Provincial  Court,  or  County  Court  where  the  land  intended  to 
be  conveyed,  or  the  use  thereof  limited  or  declared,  doth  lie,  or 
before  one  justice  of  the  Provincial,  or  two  justices  of  the  County 
Court,  as  aforesaid." 

It  is  perfectly  clear  that  the  tribunal  or  persons  before  whom  the 
acknowledgment  is  made,  may  have  the  witnesses  to  the  letter  of 
attorney  brought  before  them,  and  if  they  are  satisfied  of  the  due 
execution  of  the  power,  take  the  acknowledgment.  Whether  it 
must  be  proved  before  the  same  persons  who  take  the  acknowledg- 
ment, or  may  be  proved  before  one  of  the  tribunals  mentioned  in 
the  Act  of  1766,  and  be  acknowledged  before  another,  as  for  in- 
stance, proved  before  one  Provincial  justice,  and  acknowledged  be- 
fore another  Provincial  justice,  it  is  not  necessary  for  us  now  to 
decide.  The  question  presented  by  the  first  bill  of  exceptions  is, 
whether  one  justice  of  the  peace  had  authority  to  take  the  probate! 

This  Act  of  Assembly,  giving  a  new  remedy,  and  •  confer-  q-^ 
ring  a  special  authority,  ought  perhaps  to  receive  a  strict  ^^^ 
construction ;  but  if  we  give  the  most  liberal  effect  to  the  words 
"well  and  sufficiently  proved;"  they  must  mean,  proved  according 
to  law,  that  is,  proved  hi  the  manner  expressly  required  by  the  Act 
of  1766,  or  before  some  person  or  tribunal  authorized  to  take  its 
probate,  independent  of  that  Act.  It  must  be  conceded,  that  one 
justice  of  the  peace  is  not  empowered  to  take  the  probate,  by  the 
express  words  of  the  Act,  for  no  authority  is  expressly  given  to  one 
justice  of  the  peace  to  do  any  act  whatever  by  that  law.  Where  a 
justice  of  the  peace  is  mentioned,  the  law  always  requires  the  co- 
operation of  two  of  them ;  thus  the  acknowledgment  is  to  be  made, 
not  before  one  but  two  justices  of  the  peace.  If  the  Legislature 
meant  to  invest  one  justice  with  power  to  take  the  probate,  why 
not  also  give  one  authority  to  take  the  acknowledgment  1?  It  surely 
does  not  require  more  talents,  integrity  or  knowledge,  to  take  the 
bare  acknowledgment  of  the  deed,  than  to  receive  the  testimony  of 
the  witnesses,  in  such  a  manner  as  to  give  legal  effect  and  operation 
to  the  letter  of  attorney.  If  then  this  Act  does  not  expressly 
aatborize  one  justice  to  take  the  probate,  from  whence  does  he  derive 
this  power!  If  it  is  by  implication,  still  the  Act  requires  it  to  be 
"  well  and  sufficiently  proved  " — that  can  only  mean,  proved  before 
some  other  tribunal  authorized  to  take  the  probate.    How  does  a 
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justice  of  the  peace  claim  this  right  t  It  is  not  conferred  on  him  hy 
any  other  Act  of  Assembly,  and  we  look  in  vain  to  the  principles  of 
the  common  law  to  find  it.  Suppose  a  letter  of  attorney  had  been 
given  for  any  other  purpose,  for  instance  to  collect  debts,  and  it 
became  necessary,  in  a  trial  at  law,  to  use  it,  to  show  the  authority 
of  the  agent,  what  would  be  legal  evidence  of  its  due  execution ! 
A  certificate  from  a  justice  of  the  peace,  that  he  had  in  pah  ex- 
amined the  witnesses  to  it  f — surely  not — It  must  be  proved  like 
other  deeds.  The  Court,  before  whom  the  cause  was  depending, 
must  have  the  witnesses  before  them,  or  in  their  unavoidable  absence, 
proof  of  their  hand-writing. 

The  construction  we  give  to  the  fourth  section  of  the  Act  is,  that 
the  letter  of  attorney  must  be  proved,  either  before  the  Pro\incial 
or  County  Court,  or  before  one  justice  of  the  Provincial,  or  two 
Justices  of  the  County  Court,  where  the  lands  lie.  It  is  certainly 
the  safest  course  to  prove  it  befoi*e  the  same  persons  who  take  the  . 
•  a<$knowledgment.  But  whether  that  is  required  by  the  Act 
*'^*  is  a  question,  as  before  observed,  not  necessary  now  to  be 
decided,  and  on  which  no  opinion  is  intended  to  be  expressed. 

Having  disposed  of  this  question,  it  is  unnecessary  to  examine 
the' objection  to  the  certificate  of  the  clerk.  The  deed  not  having 
been  legally  acknowledged,  it  is  perfectly  immaterial  whether  that 
<5ertificate  was  correct,  we  therefoi-e  pass  it  without  remark. 

It  was  contended,  by  the  counsel  for  the  appellant,  that  although 
a  justice  of  the  peace  had  no  authority  to  take  the  probate  of  a 
letter  of  attorney,  yet  the  jury  ought  to  presume,  from  the  long  pos- 
session of  the  plaintiff,  and  those  under  whom  he  claims,  that  this 
letter  of  attorney  had  been  duly  and  legally  proved,  or  in  other 
words,  that  it  had  been  proved  as  required  l>y  the  Act  of  1766.  The 
doctrine  of  presumption,  from  long  possession,  is  too  well  established 
to  be  called  in  question  at  this  day.  It  is  a  doctrine  founded  in 
justice,  and  is  intended  to  support  the  title  of  bona  fide  holders  of 
land,  where  from  accident  or  casualty  their  title  papers  may  be  sup- 
posed to  be  lost.  It  quiets  the  possession  of  estates,  and  ought  to 
be  sustained  by  the  Courts,  where  a  proper  foundation  is  laid  for 
the  presumption.  But  to  direct  the  jury  to  presume  a  fact,  in  direct 
opposition  to  the  evidence  produced  and  relied  on  by  the  party,  has 
never  yet  been  countenanced  by  any  decision  we  have  seen.  Had 
the  plaintiff  entirely  withdrawn  this  defective  deed,  and  then  moved 
the  Court  to  instruct  the  jury,  they  might,  from  the  possession  and 
acts  of  ownei^hip,  presume  a  good  deed,  it  would  have  presented  a 
very  different  question.  In  this  case,  the  plaintiff'  offered  in  evi- 
dence a  letter  of  attorney,  proved  in  pais,  before  a  single  justice  of 
the  peace,  and  produced  a  record  to  show  it  was  thus  proved,  and 
yet  calls  on  the  jury  to  presume  it  was  not  proved  as  he  has  estab- 
lished it,  but  in  a  manner  entirely  different ;  every  presumption  that 
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might  have  arisen  from  the  want  or  absence  of  proof,  is  here  rebatted 
and  destroyed  by  the  proof  offered. 

The  second  and  third  bills  of  exceptions  are  in  principle  alike,  and 
do  indeed  present  an  anomaly  in  judicial  proceedings.  Witnesses 
offered  by  the  plaintiff  were  objected  to  by  the  defendant  on  account 
of  interest,  and  the  Court  decided  they  were  incompetent.  The 
defendant  then  withdrew  all  objection  to  the  competency  and  credi- 
bility of  the  •  said  witnesses,  which  might  arise  from  the  q-„ 
opinion  of  the  Court,  or  from  any  other  cause,  and  the  Court  *'^'* 
were  of  opinion,  and  so  directed  the  jury,  that  the  witnesses  might 
be  examined ;  but  the  plaintiff  would  have  them  received  upon  his 
own  terms,  or  not  at  all,  and  took  exception  to  the  procedure  of 
the  Court;  we  see  nothing  in  those  exceptions  on  which  this  Court 
onght  to  hesitate  a  moment.  Whether  the  witnesses  offered  were 
competent,  is  not  a  question  before  us.  The  objection  made  to  them 
was  withdrawn  by  the  defendant,  and  if  the  plaintiff  had  not  the 
benefit  of  their  testimony,  it  was  his  own  fault.  We  sit  here  to 
administer  justice,  and  not  to  settle  points  of  punctilious  etiquette 
between  the  parties. 

The  fourth  bill  of  exceptions  remains  to  be  considered.  This 
ejectment  was  instituted,  as  before  stated,  to  recover  two  tracts  of 
land,  the  one  called  Walnut  Bottom,  the  other  The  Brothers,  the 
defendant  took  defence  for  all  the  land  included  within  the  lines  of 
a  tract  called  George's  Adventure,  and  not  within  the  lines  of 
Walnut  Bottom,  as  located  by  him.  Also  for  the  land  included 
within  the  lines  of  a  tract  called  Crooked  Meanders  Eesurveyed,  as 
comprehended  within  a  deed  from  the  lessor  of  the  plaintiff  to  Wil- 
liam M'Mahon,  and  a  deed  from  the  lessor  of  the  plaintiff  to  the 
defendant,  dated  the  5th  day  of  June,  1813,  and  for  all  the  land 
located  upon  the  plats  as  the  possession  of  the  defendant. 

The  plaintiff,  to  prove  his  title  to  the  tract  called  The  Brothers, 
read  in  evidence  to  the  jury  the  patent  by  which  it  was  granted  to 
Thonjias  French,  on  the  29th  of  November,  1774;  he  then  read  a 
deed  from  James  Clarke  to  Abraham  Faw,  for  this  land,  dated  the 
7th  of  November,  1785,  and  a  deed  from  Faw  to  the  lessor  of  the 
plaintiff  for  the  same  land,  dated  the  4th  of  September,  1810.  Both 
the  deeds  from  Clarke  to  Faw,  and  from  Faw  to  the  lessor  of  the 
plaintiff,  contain  recitals,  stating  that  a  deed  for  this  land  was  passed 
by  Thomas  French,  the  patentee,  to  James  Clarke,  on  the  23d  of 
October,  1779.  This  deed,  however,  was  not  produced,  and  evidence 
was  given  that  no  such  deed  could  be  found  among  the  records.  He 
also  gave  parol  evidence,  (Wiley,  Fisher,  Simkins,  and  M'Mahon,)  to 
prove  that  James  Clarke  claimed  the  land  called  The  Brothers,  and 
-exercised  acts  of  ownership  over  it  in  fche  year  1782,  and  afterwards. 
That  a  tenant  under  him  held  •possession  of  part  of  the  q^q 
land,  and  cleared  it.  That  the  lessor  of  the  plaintiff,  and  ^^^ 
those  claiming  under  him,  have  been  in  actual  possession  of  parts  of 
19  6  H.  &  J. 
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this  land  since  the  year  1792.  That  he  made  an  addition  to  the 
Town  of  Cumberland  more  than  26  years  before  the  institution  of 
this  suit,  by  selling  out  lots  to  different  persons,  from  The  Brothers, 
(claiming  the  whole  tract  under  Abraham  Faw,)  the  possession  of 
which  lots  ha«  never  been  disturbed.  That  in  1799,  this  land  was 
iissessed  to  Faw,  and  the  taxes  were  paid  by  the  lessor  of  the  plain- 
tiff. The  defendant  then  offered  evidence  to  show,  he  had  been  in 
possession  of  part  of  The  Brothers  for  many  years,  claiming  the 
same  not  as  part  of  The  Brothers,  but  as  being  included  within  the 
lines  of  other  tracts  of  land,  to  which  he  was  entitled.  The  counsel 
for  the  plaintiff  then  prayed  the  Court  to  instruct  the  jury,  if  they 
believed  the  evidence  given  on  the  part  of  the  plaintiff  and  defend- 
ant, they  may  ])resume  a  deed  from  Thomas  French,  the  patentee, 
to  James  Clarke,  for  the  Brothers,  bfefore  the  7th  day  of  Noveml)er, 
1785;  which  instniction  the  Court  refused  to  give. 

If  all  the  testimony  submitted  to  the  jury  was  legal  evidence,  and 
the  possession  of  the  defendant  was  not  a  mixed  or  conflicting  pos- 
session, so  as  to  affect  the  title  of  The  Brothers,  it  is  difficult  to 
imagine  a  case  that  would  afford  a  stronger  foundation  to  presume  a 
deed.  The  Court  below  have  not  stated  the  ground  upon  which 
they  rejected  the  prayer,  but  it  is  contended  here,  by  the  counsel  for 
the  appellee,  in  defence  of  their  opinion,  that  there  was  a  mixed 
possession  of  The  Brother  by  the  lessor  of  the  plaintiff  and  the  de- 
fendant, and  therefore  a  deed,  should  not  be  presumed  on  the  posses- 
sion of  either  against  the  other;  and,  although  the  deeds  from 
Clarke  to  Faw,  and  from  Faw  to  the  lessor  of  the  plaintiff,  were  per- 
mitted to  be  read  in  evidence  to  the  jury,  they  were  not  legal  evi- 
dence, and  therefore  ought  to  be  rejected  by  this  Court,  and  without 
their  aid,  there  was  not  a  sufUcient  foundation  to  presume  the  deed. 

If  there  had  been  a  mixed  possession  by  plaintiff  and  defendant, 
both  claiming  under  The  Brothers,  we  are  not  prepared  to  siiy  the 
opinion  of  the  Court  was  erroneous,  nor  is  it  necessary  to  decide 
that  question.  But  in  this  case  it  appears,  that  although  the  de- 
fendant was  in  possession  of  part  of  this  land,  he  did  not  claim  it  as 
being  part  of  The  *  Brothers,  but  as  being  included  within 
^^^  the  lines  of  other  tracts  of  land  to  which  he  was  entitled,  and 
whose  location  interfered  with  The  Bi-others.  (See  the  testimony  of 
Roger  Perry,  who  was  a  witness  pix)duced  by  the  defendant  and  his 
counsel  in  the  cause.)  His  possession  then  did  not  conflict  with  the 
title  of  The  Brothers,  but  with  its  location.  He  claimed,  not  as  the 
proprietor  of  that  land,  but  as  the  owner  of  other  tracts,  wha^e  lines 
took  away  a  part  of  it.  He  might  rightfully  hold  all  the  land  in  his 
possession  under  the  other  tracts,  although  the  plaintiff'  had  a  legal 
title  to  The  Brothers.  His  possession  does  not  affect  the  title  to  The 
Brothers,  but  its  location  only.  When  a  mixed  iKissession  can  lie 
used,  to  prevent  the  presumption  of  a  deed,  that  [Missession  must  be 
held  by  both  parties,  claiming  title  to  the  same  land. 
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It  has  been  arged  that  the  deeds  from  Clarke  to  Faw,  and  from 
Faw  to  the  lessor  of  the  plaintiff,  were  not  legal  evidence,  and  ought 
to  be  rejected  by  this  Court.  The  examination  of  this  part  of  the 
case  presents  two  questions,  1st.  Were  those  deeds,  or  either  of  them, 
legal  evidence  t  2d.  If  they,  or  either  of  them,  are  to  be  rejected, 
was  there  sufficient  evidence,  without  the  aid  of  the  rejected  deed, 
to  8np|x>rt  the  prayer  made  by  the  counsel  for  the  plaintiff? 

The  opinion  of  the  Court  on  the  first  bill  of  exceptions,  is  conclu- 
siTe  upon  the  deed  of  Faw  to  the  lessor  of  the  plaintiff".  Faw  was 
a  Don-resident  of  the  State,  and  the  deed  was  acknowledged  by  letter 
of  attorney;  the  a<;knowledgmeut  was  made  before  two  justices  of 
the  peace  of  Allegany  County,  and  the  letter  of  attorney  was  proved 
before  one  justice  of  the  peace  for  Montgomery  County,  and  before 
the  Mayor  of  Alexandria.  Neither  of  them  had  authority  to  take  such 
probate ;  and  therefore  the  letter  of  attorney  was  not  well  and  suffi- 
ciently proved.  The  deed  from  Clarke  to  Faw  is  not  liable  to  the 
same  objection — Clarke  resided  in  Baltimore  County,  and  the  ac- 
knowledgment was  made  by  him  before  Isaac  Yn.  Bibber  and  Thomas 
Bassell,  who  state  themselves  to  be  two  justices  of  the  peace  for 
that  county ;  the  certificate  of  the  clerk  of  Baltimore  County  is  in 
the  following  woi*ds :  "I  hereby  certify,  that  Isaac  Vn.  Bibber  and 
Thomas  Russell,  gentlemen,  before  whom  the  above  acknowledg- 
ment was  made,  and  who  have  thereunto  subscribed  their  names, 
•  were  at  the  day  of  the  date  thereof,  and  still  are,  two  jus-  q«  « 
tices  of  the  peace  for  the  county  aforesaid,  and  to  all  certifi-  ^^^ 
cate»  by  them  given,  as  such,  due  faith  and  credit  is  and  ought  to  be 
given,  as  well  in  Courts  of  justice  as  thereout."  It  is  objected  that 
this  certificate  is  not  sufficient;  because  it  does  not  state  the  justices 
were  duly  commissioned  and  sworn.  It  has  been  decided  in  the 
second  trial  of  Gittings  and  Hall  in  1809,  that  these  particular  words 
are  not  necessary  to  constitute  a  good  certificate.  The  words  there 
were  ^Megally  authorized  and  assigned,  and  due  faith  and  credit 
ought  to  be  given  to  their  certificates."  Chief  Justice  Chase  says, 
^Hhe  clerk  is  the  person  intrusted  to  make  the  certificate — he  had 
knowledge  of  the  facts  whereon  to  ground  his  certificate,  which  is 
to  authorize  the  recording  the  deed.  The  Court  think  a  substantial 
compliance  with  the  directions  of  the  Act  is  all  that  is  requisite,  and 
the  Court  consider  the  words  of  that  import.  The  words  legally 
aathorized  are  of  the  same  import  as  dul^'  commissioned  and  sworn. 
The  Court  consider  that  the  justices  could  not  be  legally  authorized 
nnless  they  had  been  commissioned  and  sworn."  In  that  case  there 
were  auxiliary  words,  not  to  be  found  in  this — legally  authorized  and 
assigned — and  the  Court  rely  on  those  words,  not  because  there  is 
any  magic  in  them,  but  because  they  import  that  the  justices  must 
have  been  commissioned  and  sworn,  and  are  therefore  a  substantial 
compliance  with  the  Act.  Any  other  words  then,  which  necessarily 
import  that  the^'  were  commissioned  and  sworn,  would  be  as  sub- 
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stantial  compliauce  with  the  Act,  as  legally  authorized  and  assigned. 
But  independent  of  that  decision,  and  if  the  question  was  now  for 
the  first  time  before  us,  we  think  justice  ought  not  to  be  perverted,  and 
the  estates  of  third  persons  defeated,  by  a  mere  clerical  error  in  the 
literal  observance  of  a  form.  Where  the  law  requires  the  clerk  to 
give  a  certificate,  and  he  substantially  complies  with  it,  it  is  suffi- 
cient. This  certificate  states  "  they  were  justices  of  the  peace,  and 
that  due  faith  and  credit  is  and  ought  to  be  given,  as  well  in  Courts 
of  justice  as  thereout,  to  all  certificates  given  by  them  as  justices.'^ 
Now  what  is  the  irresistible  import  of  those  words f  If  they  were 
justices  of  the  i)eace,  they  must  have  been  duly  commissioned,  for 
unless  duly  commissioned  they  could  not  be  justices;  and  if  due  faith 
and  credit  ought  to  be  given  to  their  certificates  •  as  justices, 
^^^  they  must  have  been  sworn,  for  they  are  not  authorized  to 
give  certificates  as  justices  unless  they  had  been  sworn.  We  con- 
sider this  certificate  a  substantial  compliance  with  the  Act,  and  the 
deed  was  proper  evidence  to  be  submitted  to  the  jury. 

Was  there  then  sufficient  evidence  to  justify  the  prayer  of  the 
counsel  for  the  plaintiff,  if  we  retain  the  deed  from  Clarke  to  Faw, 
and  reject  that  from  Faw  to  the  lessor  of  the  plaintiff?  The  Brothers 
was  patented  to  French  in  1774.  In  1782,  although  then  a  great 
part  was  in  woods,  we  find  it  in  the  possession  of  Clarke,  by  his 
tenant  claiming  it  as  his  property,  and  exercising  acts  of  ownership 
over  it.  In  1785  it  is  conveyed  by  Clarke  to  Faw,  who  stands  as- 
sessed for  it  in  1799.  The  taxes  are  paid  by  the  lessor  of  the  plain- 
tiff, who  continues  in  the  possession  of  the  land,  claiming  it,  as  some 
of  the  witnesses  declare,  under  Faw,  from  the  year  1792.  He  adds 
to  the  Town  of  Cumberland,  by  laying  out  lots  from  this  land — he 
sells,  leases,  and  disposes  of  those  lots  at  his  pleasure,  and  the  ik)s- 
session  of  them  remains  undisturt)ed ;  and  during  the  whole  of  this 
peiiod,  from  the  first  possession  by  Clarke,  no  person  setup  an  adver- 
sary claim  to  it.  We  think  this  testimony  afforded  a  sufficient 
foundation  to  presume  the  deed,  and  that  the  Court  ought  so  to  have 
instructed  the  jury. 

We  concur  in  opinion  with  the  Court  below,  on  the  first,  second, 
and  third  exceptions,  and  reverse  the  judgment  on  the  fourth. 

Abgheb,  J.  The  question  arising  on  the  first  bill  of  exceptions 
taken  in  this  cause,  is  as  to  the  admissibility  in  evidence  of  the  deed 
from  George  Mason,  the  patentee  of  Walnut  Bottom,  to  the  lessor  of 
the  plaintiff,  dated  the  25th  of  October,  1783.  Mason,  the  grantor, 
at  the  time  of  the  execution  of  the  deed,  resided  in  the  State  of 
Virginia,  and  on  the  same  day  executed  a  power  of  attorney  to  Alex- 
ander Claggett,  and  Daniel  Cresap,  Junior,  empowering  them,  or 
either  of  them,  to  acknowledge  the  deed  in  his  name,  in  conformity 
with  the  Act  of  Assembly  providing  for  the  acknowledgment  of  deeds 
in  cases  where  the  grantors  resided  out  of  the  State.    One  of  the 
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attesting  witnesses  to  the  power  of  attorney  appeared  before  Eichard 
Thompson,  in  Montgomery  Couaty,  and  made  oath  to  the  ^  ^ 
•  dne  execution  of  the  power,  which  is  certified  by  the  said  •'^  • 
Thomi)son.  To  this  is  annexed  a  certificate  of  the  clerk  of  Mont- 
gomery County,  that  Eichard  Tliompson,  at  the  time  when  the  said 
proof  was  made,  was  a  justice  of  the  peace  of  Montgomery  Connty, 
duly  authorized  and  assigned.  It  further  appears,  that  the  land 
intended  to  be  conveyed  by  said  deed,  lay  in  Washington  County, 
and  was,  by  Alexander  Claggett,  one  of  the  attorneys,  on  the  8th 
day  of  November,  1783,  acknowledged  before  two  justices  of  the 
peace  for  Washington  County,  and  recorded  within  the  time  pre- 
scribed by  law.  Evidence  was  also  given  on  the  part  of  the  plain- 
tiff of  his  full  and  undisturbed  enjoyment  and  ])OSsession  of  the  laud 
described  in  the  deed  from  the  date  thereof  to  the  institution  of  this 
suit,  a  period  of  thirty  years. 

Two  questions  have  been  discussed  in  the  investigation  of  this 
subject. 

1st.  Whether  the  power  of  attorney  is  well  and  sufficiently  proved 
in  conformity  with  the  Act  of  1760,  ch.  14  f    And 

2dly.  Whether  presumption,  from  length  of  possession,  can  $he. 
called  in  aid  of  the  defect,  if  one  exist  f 

It  has  been  urged  by  the  counsel  for  the  defendant,  that  the 
power  of  attorney  must  be»proved  either  before  the  justices  who  take 
the  acknowledgment,  or  before  some  justice  of  the  county  where  the 
land  lies.  To  give  the  construction  to  the  Act,  first  contended  for, 
would  violate  every  rule  of  interpretation.  It  was  obviously  the  in- 
tention of  the  Legislature  to  designate  alone  where  deeds  should  be 
acknowledged,  and  where  recorded,  and  not  to  limit  the  place  where, 
or  the  persons  befoi-e  whom  the  proof  should  be  made.  It  was 
further  the  intention  of  the  Legislature,  in  thoir  enactment  of  the 
fourth  section  of  the  law  of  1766,  ch.  14,  to  facilitate  the  means  by 
which  non-residents  might  transfer  their  lands,  and  to  obviate  the 
difficulties  which  existed  in  the  transfer  of  landed  property  in  cases 
not  provided  for  by  the  Act  of  1715.  Viewing  it  in  this  light,  the 
most  liberal  construction,  to  effectuate  the  object  of  the  Legislature, 
should  be  given  to  the  section.  To  confine  the  proof  of  the  power 
to  the  c*x>unty  where  the  land  lies  would,  if  it  did  not  multipl^v  diffi- 
culties to  the  non-resident  grantor  in  the  transfer  of  his  landed  prop- 
erty, at  least  leave  him  where  it  found  him.  It  certainly  would  be 
wholly  immaterial  *  where  the  proof  was  made,  provided  it  q-^ 
was  made  before  any  person  having  power  by  law  to  adminis-  ^^^ 
ter  an  oath.  The  object  of  the  Legislature,  in  requiring  proof  of  the 
power,  was  certainly  salutary,  but  why  should  we  confine  the  proof 
to  be  made  in  the  county  where  the  land  lies,  when  by  so  doing  no 
object,  beneficial  to  the  parties,  could  be  attained,  and  a  strained 
construction  would  have  to  be  given  to  the  law,  and  when  this 
strained  construction  would  involve  the  Legislature  in  the  just  im- 
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putatiou  of  this  absurdity,  that  they  considered  an  oath  more  obliga- 
tory when  made  in  one  place  than  another. 

The  affidavit  made  by  the  subscribing  witness  to  the  power,  has 
been  considered  as  entirely  voluntary,  inasmuch  as  it  was  made  out 
of  the  county  where  the  laud  lies ;  but  this  presup^ioses  the  fact, 
that  either  the  proof  was  not  required  to  be  made,  or  that  the  justice 
of  Montgomery  had  no  power  to  administer  the  oath,  both  of  which 
propositions  are  considered  equally  groundless.  It  has  also  l)een 
urged,  that  the  justice  possessed  neither  a  special  or  general  jurisdic- 
tion, as  it  regards  the  administration  of  oaths  in  proof  of  the  power. 
I  consider  the  Act  of  17G6  as  requiring  the  proof,  and  not  designat- 
ing before  whom  it  shall  be  taken.  In  such  a  case  there  is  certainly 
a  power  impliedly  granted  to  all  justices  of  the  peace,  and  other 
judicial  officers,  to  take  the  proof  required.  If  it  be  once  iulmitted 
that  the  proof  is  not  limited  to  be  taken  in  the  county  by  the  Act  of 
Assembly,  and  surely  such  is  the  only  rational  construction,  it  would 
seem  necessarily  to  follow,  that  justices  of  the  peace  anywhere  could 
take  the  proof,  otherwise  the  Act  would  in  this  respect  be  nugatory. 

If  then  the  justice  had  the  i>ower  to  take  the  proof,  does  it  suffi- 
ciently appear  to  the  Court  that  he  was  a  justice  of  the  iieac^e  of 
Montgomery  County  ?  The  only  evidence  of  this  is  the  certificate 
of  the  clerk  of  that  county,  and  this,  it  has  been  urged,  is  insufficient, 
no  Act  of  Assembly  expressly  warranting^a  certificate  to  be  given  in 
this  particular  case.  The  original  commissions  to  all  justices  of  the 
peace  are  transmitted  to  the  respective  counties  tor  which  they  are 
appointed.  They  are  required  to  assemble  at  the  respective  Court- 
houses to  take  the  oaths  required  by  the  Constitution  and  the  laws, 
one  of  which  oaths,  at  least,  is,  by  the  Act  of  1777,  required  to  be 
recorded.  By  whom  then  could  their  appointment  and  qualification 
Q  p^o  ^  attested  •  but  by  the  officer  having  charge  of  their  com- 
•'^^  missions,  and  the  evidence  on  record  of  their  qualifications! 
Such  evidence  is  certainly  admitted  in  analogous  cases,  by  express 
legislation.  But  I  consider  the  admissibility  of  this  evidence  as  set- 
tled by  the  decision  of  this  Court,  in  the  case  of  M^Cainas  vs.  Brad- 
ford's Lesseq.  This  cause  was  tried  in  Harford  County  Court,  and  was 
brought  up  by  appeal  to  this  Court.  A  copy  of  a  lease  from  the 
agent  of  the  Lord  Proprietary,  for  99  years,  dated  in  1744,  was  offered 
in  evidence.  It  was  proved  by  the  affidavit  of  the  audit'Or  of  the 
State,  in  whose  office  the  original  was  deposited,  to  be  a  true  copy. 
The  affidavit  was  taken  in  Anne  Arundel  County  before  a  justice  of 
the  peace,  with  a  certificate  of  the  clerk  of  that  county*  annexed, 
that  the  person,  before  whom  the  affidavit  was  taken,  wsi8  duly  com- 
missioned and  sworn.  This  Court,  at  December  Term,  1813,  decided 
that  the  copy  was  competent  evidence.  It  will  be  perceived  by  a 
reference  to  the  Act  of  Assembly  of  1793,  ch.  103,  that  copies  of 
the  books  and  papers  in  the  auditor's  office,  attested  by  that  oflicer, 
and  sworn  to  by  him  to  be  true,  copies  were  made  evidence,  in  the 
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fiame  manner  as  if  the  original  were  prodaced.  That  case,  and  the 
present,  have  but  one  feature  by  which  they  can  be  distinguished. 
The  Act  of  1766, 1  have  endeavored  to  show,  made  no  designation 
of  the  ofQcer  before  whom  the  proof  should  be  made.  The  Act  of 
1793  directed  generally  that  the  auditor  should  be  sworn,  without 
saying  before  whom,  and  in  each  case  the  oath  is  made  in  a  different 
county  from  that  in  which  the  papers  are  adduced  in  evidence.  In 
neither  case  is  there  any  evidence  to  satisfy  the  mind,  that  the  oath 
was  taken  before  a  person  empowered  by  law  to  administer  oaths, 
except  the  certificate  of  the  clerk  of  the  county  where  the  justice 
resided.  The  feature  before  alluded  to,  which  distinguishes  the  two 
cases,  is  that  in  one  certificate  the  justice  is  said  to  be  duly  commis- 
sioned and  sworn,  and  in  the  other  that  he  was  authorized  and  as- 
signed. Since  the  determination  in  the  case  of  Oittinga  cmd  Hall^ 
the  expression  in  either  certificate  is  sufficient,  the  words  being  con- 
sidered equivalent.  No  other  reason  can  be  given  for  the  determi- 
nation of  the  case  of  M^  Comas  and  Bradford's  Lessee^  than  that  this 
Court  considered  the  clerk's  cei*tificate  was  sufficient  to  prove  that 
the  person,  before  whom  the  oath  was  taken,  was  a  justice  of  the 
peace ;  and  governing  in  that  case,  it  *  should  govern  in  this,  q^^ 
An  adherence  to  decisions,  (it  can  scarcely  be  necessary  to  ob-  ^^^ 
serve,)  is  of  great  consequence  to  the  public.  It  would  be  infinitely 
better  to  adhere  to  a  determination,  from  which  no  possible  inconve- 
nience could  flow,  relative  to  the  propriety  of  which  a  reasonable 
doubt  might  be  entertained,  than  by  rescinding  it,  to  open  a  door  to 
endless  litigation.  I  cannot  but  think,  that  the  giving  efficacy  to 
this  deed  is  of  great  importance  to  the  security  of  those  land  titles 
which  are  derived  through  non-resident  grantors.  These  titles  are 
undoubtedly  numerous  in  the  State.  The  cases  of  practice  under 
this  law,  which  .have  come  under  my  observation,  have  generally 
been  conducted  by  counsel,  and  in  these  the  proof  of  the  powers, 
and  the  acknowledgments  of  the  deeds,  have  been  made  in  the 
County  Courts  where  the  lands  lay.  What  has  been  the  popular 
construction  and  practice  with  regard  to  it,  I  am  unable  to  say,  but 
doubtlessly  this  deed  has  many  intimately  allied  to  it  in  the  mode  of 
proof  and  manner  of  execution.  Indeed  this  record  furnishes  us 
with  two  deeds  precisely  of  the  same  character,  from  which  a  deduc- 
tion may  reasonably  be  drawn  that  they  are  more  numerous  than  at 
first  view  might  be  imagined. 

Believing  the  deed  sufficient  on  the  first  ground,  I  do  not  think  it 
necessary  to  make  any  remarks  on  the  power,  which  it  is  urged  the 
Court  would  have,  to  call  in  to  its  support  the  aid  of  presumption. 
So  far  as  regards  the  competency  of  the  witnesses,  whose  testimony 
is  detailed  in  the  second  and  third  bills  of  exceptions,  I  do  not  deem 
it  necessary  to  express  an  opinion ;  I  concur  with  the*  Court  below  in 
rejecting  the  prayers  made  by  the  plaintiff'.  When  all  objections  to 
the  <M>mpetency  of  the  witnesses,  and  to  their  credibility,  were  with- 
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drawn,  the  plaintiff  could  have  had  the  benefit  of  their  testimony  if 
he  had  pleased,  and  the  jury  were  surely  bound  to  respect  it.  To 
call  on  the  Court,  under  these  circumstances,  for  the  expression  of 
their  opinion  '^»  to  the  competency  of  the  witnesses,  waa  asking  the 
Court,  in  effect,  for  a  mere  speculative  opinion,  which  was  properly 
refused. 

The  Court  below  were  called  upon,  in  the  fourth  bill  of  exceptions, 
to  direct  the  jury  that  they  might  presume  a  deed  from  Thomas 
French,  the  patentee  of  the  tract  of  land  called  The  Brothers,  to 
James  Clarke,  before  the  7th  of  November,  1785,  the  date  of  his  con- 
^         veyance  to  Faw,  •  which  conveyance  recited  that  a  deed  had 
^^^    been  made  by  the  patentee  to  Clarke.    Presumption  is  often 
resorted  to  for  the  purpose  of  supplying  defective  evidence,  and  in 
this  country  is  not  oftener  applied  to  any  subject  than  to  supply  defec- 
tive title  to  lands.    It  would  be  difficult  to  make  out  the  titles  to 
many  of  the  elder  tracts  of  land  in  this  State,  by  a  regular  deduc- 
tion of  title  deeds  from  the  patentees  down  to  the  present  proprie- 
tors,  without  resorting  in  some  stage  of  them   to  presumption. 
Records  may  sometimes  be  lost  or  destroyed.    Ancient  title  papers 
may  be  defectively  executed,  or  the  proof  of  them,  from  lapse  of 
time,  may  be  impossible.     Yet  in  all  these  cases  the  possession  may 
have  been  invariably  in  the  person  claiming  the  land,  and  in  those 
from  whom  he  derives  his  title.    In  such  cases  possession,  which  has 
been  long  and  undisturbed,  and  which  is  in  general  the  concomitant 
of  title,  induces  a  belief  in  the  mind,  of  title  little  short  of  that  which 
would  be  produced  by  the  adduction  of  the  most  undeniable  and 
best  authenticated  evidences  of  right.    The  grant  of  incorporeal 
hereditaments  is  often   presumed  from  the  undisturbed  user  thereof 
for  a  length  of  time.     Grants  from  the  crown,  in  England,  are  pre- 
sumed, from  length  of  possession,  and  here  even  PFoprietary  grants, 
under  certain  circumstances,  are  presumed.     In  general  the,se  pre- 
sumptions are  bottomed  upon  the  existence  of  certain  facts,  which 
can  leave  but  little  doubt  upon  the  mind  of  the  truth  of  the  fact 
which  we  are  called  ui)on  to  presume.    They  frequently  too,  derive 
their  force  and  efficacy  from   that  vigilance  with  which   the  law 
guards  ancient  possessions,  which  sooner  than  they  should  be  dis- 
turbed, presumes,  that  they  had  in  contract  a  rightful  commence- 
ment.   In   this  case,  however,  it  has  been  strongly  urged,  that  the 
possession  of  the  plaintiff  was  not  of  such  a  character  that  a  pre- 
sumption could  justifiably  be  founded  upon  it,  and  that  if  it  were 
of  such  a  character,  yet  that  it  has  been  rebutted  by  an  oppasing 
possession  of  the  defendant,  which  would  would  preclude  the  idea 
that  a  conveyance  had  been  made  in  conformity  with  the  prayer. 

In  order  to  \[\y  a  ground  for  a  presumption,  it  certainly  wouhl  not 
be  necessary  that  there  should  have  been  a  possession  by  enclosure. 
Were  this  the  case,  presumption  need  never  be  called  in  aid  of  title, 
for  the  statute  would  protect  the  possession  without  it.     If  one  have 
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the  right  in  i\  tract  of  land,  and  possession  of  part,  his  possession  of 
a  •  part  is  possession  of  the  whole  tract,  according  to  the  true    ^^^^ 
position  and  location  of  the  land.    It  appears  from  the  evi-    ^^^^ 
deuce,  in  addition  to  the  deeds  which  are  contained  in  the  record, 
and  which  were  offered  in  evidence,  that  Clarke  in  the  year  1782 
leased  the  land  to  Benjamin  Wiley,  who  lived  on  it  eight  or  ten 
mouths;  that  in  1788  or  1789,  Watkins  cleared  a  field  on  the  land, 
and  held  it  some  years,  always  claiming  title  under  the  lessors  of 
the  plaintiff,  from  which  period  the  lessora  of  the  plaintiff",  and  those 
from  whom  he  claimed,  and  under  whom  he  claimed,  have  been  in 
the  actual  possession  and  occupation  of  parts  of  the  land,  by  cutting 
timber  thereon,  clearing  land,  leasing  out  and  selling  parts  of  it  to  , 
different  persons,  always  claiming  title  to  the  whole  tract  as  having^ 
been  purchased  of  Faw.    It  is  unaccountable  that  the  patentee,  or 
his  representatives,  should  have  permitted  Clarke  to  take  possession 
of  this  tract  of  land,  hold  it  in  his  possession  for  several  years,  place 
upon  the  records  of  the  country  a  deed  of  conveyance  for  it,  recit- 
ing too  that  the  patentee  had  conveyed  his  title  to  him ;  that  he 
should  have  permitted  Clarke  and  his  grantees,  to  remain  in  the 
quiet  and  undisturbed  possession  of  this  property  for  a  period  of 
thirty-one  years,  without  making  a  single  effort  to  dispossess  them, 
unless  we  believe  he  bad  conveyed  the  lands.    It  is  not  pretended 
that  any  such  effort  ever  was  made  on  the  part  of  the  patentee.    In 
the  absence  then,  of  such  evidence,  the  conveyances  executed  by 
the  persons  in  possession,  the  long  and  uninterrupted  possession  of 
Clarke,  and  those  who  claim  under  him,  furnish  evidence  of  a  char- 
acter sufficiently  strong,  upon  which  to  build  the  presumption  prayed 
for  by  the  plaintiff's  counsel  in  the  Court  below.    The  testimony 
adduced  by  the  defendant  is  not  at  all,  in  my  apprehension,  calcu- 
lated to  lessen  the  weight  of  those  circumstances  which  naturally 
give  rise  to  the  idea  of  a  conveyance  having  been  made.    The  de- 
fendant has  taken  defence  for  George's  Adventure,  Crooked  Mean- 
ders, and  part  of  Walnut  Bottom ;  whether  this  be  from  the  casual 
interference  of  the  lines  of  these  tracts  with  The  Brothers,  or  whether 
the  tracts,  when  originally  taken  up,  were  laid  altogether  upon  The 
Brothers,  under  the  impression  that  it  did  not  extend  as  far  as  now 
laid  down,  and  claimed  by  the  plaintiff  or  that  they  were  vacancies,^ 
are  questions  perhaps  immaterial  to  the  investigation  and  determi- 
nation of  this  subject.    The  *  defendant,  and  those  from  whom   q^^ 
he  claims,  have  been  in  possession  of  three  several  parcels  of  ^^^ 
the  land  for  which   he  takes  defence,  one  from  1795,  another  from 
1797  or  1798,  and  the  third  from  1799  or  1800,  but  he  has  never  claimed 
either  tis  belonging  to  The  Brothers,  but  sets  up  a  right  independent 
of  that  tract,  and  in  no  way,  as  to  title,  connected  with   it,  always 
contending  that  the  just  location  of  the  plaintiff's  tract  would  not 
cover  his  lands.    His  claim  and  pretensions,  his  enjoyment  and  pos- 
session of  these  lands,  are  in  nowise  inconsistent  with  the  plaintiff's 
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right  and  title  to  The  Brothers,  or  with  any  presumption  which  may 
be  made  in  aid  of  the  plaintiff's  defective  title,  except  so  far  as  bv 
the  proper  location  they  may  be  found  to  interfere.  There  has  been 
no  mixed  possession  of  the  tract  which  the  plaintiff  claims,  but  the 
possession  of  each  has  been  of  separate  and  independent  tracts  of 
land,  by  different  names  and  different  grants.  Each  may  have  a 
perfect  title  in  the  several  tracts  which  they  claim,  so  far  as  grants 
and  regular  conveyances  alone  can  confer  a  right;  but  which  is  to 
have  the  precedence  may,  nay,  must  entirely  depend  on  a  questioD 
of  location,  which  is  a  question  of  fact  for  a  jury  alone  to  determine. 
Presumption  is  a  question  of  law,  and  if  the  defendant  had  been 
sufficiently  long  in  the  possession  of  those  tracts,  for  which  he  takea 
defence,  there  could  be  nothing  contradictory  or  inconsistent  in 
allowing  to  each  the  benefit  of  presumption  to  supply  defective  title 
papers.  In  such  a  case  the  determination  of  the  question  of  right 
would  be  made  from  the  seniority  of  their  respective  grants,  and 
their  interfering  locations,  which  would  have  to  be  adjusted  by  the 
Judgment  of  a  jury  from  the  evidence  each  might  adduce.  I  there^ 
fore  think  the  plaintiff  entitled  to  the  direction  he  has  asked  in  the 
fourth  bill  of  exceptions. 

It  has,  however,  been  strongly  urged,  that  two  of  the  deeds  upon 
which  the  plaintiff  grounds  his  evidence,  upon  which  to  make  the 
presumption,  are  defective.  I  believe  the  deed  from  Faw  to  Beall, 
bearing  date  the  24th  of  September,  1810,  good  and  admissible  evi- 
dence, tor  the  reasons  assigned  in  the  consideration  of  the  question 
arising  on  the  first  bill  of  exceptions.  The  other  deed  from  Clarke 
to  Faw,  dated  the  7th  of  November,  1785,  was  acknowledged  before 
two  justices  of  Baltimore  County,  and  the  clerk  of  that  county  has 
certified  that  the  persons  before  whom  the  acknowledgment  was 
^gMM  made  were  justices  of  the  peace,  and  *  that  to  all  their  acts  as 
^^^  such  faith  and  credit  ought  to  be  given.  The  certificate  alone 
is  objected  to,  and  it  is  said  not  to  be  in  conformity  with  the  third 
section  of  the  Act  of  1766,  ch.  14;  that  requires  the  certificate  to 
state,  that  the  persons  before  whom  the  acknowledgment  was  made 
were  justices  of  the  peace,  commissioned  and  sworn.  In  the  case  of 
Oittings  and  Hall^  it  was  determined  that  the  words  of  the  Act  need 
not  be  pursued,  but  that  equivalent  words  would  be  sufficient. 
Faith  and  credit  could  not  be  given  to  their  acts  as  justices  of  the 
peace,  unless  they  were  commissioned  and  sworn,  and  the  assertion 
of  the  former  in  the  clerk's  certificate,  necessarily  implies  the  latter, 
and  bi-ings  the  certificate  within  the  decision  in  the  case  above 
alluded  to.  It  is  therefore  considered,  that  the  deeds  objected  to  are 
admissible  in  evidence,  and  can  form  no  ground  to  support  the  re- 
fusal of  the  Court  below  to  grant  the  prayer  of  the  plaintiff'. 

Judgment  reversed^  and  procedendo  awarded. 


L 
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Lyles  vs.  Digges'  Lessee. 

B.  by  his  will,  devised  as  follows:  Item.  I  give  and  bequeath  all  that  my 
land  or  messuage,  with  the  appurtenances  whereon  I  now  dwell  called 
W.  also  all  that  tract  of  land  called  F.  adjoining  thereto,  to  my  loving 
son  W.  to  hold  to  him,  during  his  natural  life,  and  from  and  after  his 
decease,  I  give  all  the  said  messuage,  lands  and  tenements,  to  my  dear 
grandson  G.  eldest  son  of  the  said  W.  and  from  and  after  the  decease  of 
my  said  grandson  C.  then  to  remain  to  the  first  son  of  my  said  grandson, 
and  the  heirs  of  the  body  of  such  first  son  lawfully  issuing;  and  for 
default  of  such  issue,  then  to  the  use  and  behoof  of  the  second,  third, 
fourth  and  fifth,  and  all  and  every  other  sons  of  my  said  grandson  0.  to 
be  lawfully  begotten,  the  elder  of  such  son  or  sons,  and  the  heirs  of  his 
body  lawfully  issuing,  always  to  be  preferred,  and  to  take  before  the 
younger  of  such  sons,  and  the  heirs  of  his  body,  and  for  default  of  such 
issue,  then  I  give  the  same  to  my  grandson  T.  second  son  of  the  said  W. 
for  and  during  the  term  of  his  natural  life,  and  after  his  decease,  to 
remain  to  his  issue  in  tail,  in  such  manner  as  I  have  limited  the  same  to 
my  grandson  C.  and  his  issue;  and  for  default  of  such  issue,  then  to 
remain  to  my  grandson  G.  third  son  of  the  said  W.  for  and  during  the 
term  of  his  natural  life,  and  after  his  decease,  to  be  and  remain  to  his 
issue  in  tail,  in  the  same  manner  as  before  limited  for  the  issue  of  my 
grandson  C.  and  for  default  of  such  issue,  then  to  remain  to  my  own 
right  heirs  forever.  ^^ — Hdd^  that  T.  took  only  an  estate  for  life  in  the 
premises  devised  to  him.  (a) 


\a)  The  rule  laid  down  in  SheUey^a  Ccute,  1  Rep.  104,  was  that  '^  when  the 
ancestor  by  any  gift  or  conveyance  takes  an  estate  of  freehold,  and  in  the 
same  gift  or  conveyance  an  estate  is  limited,  either  mediately  or  immedi- 
ately, to  his  heirs  in  fee  or  in  tail,  that  always  in  such  cases  the  heirs  are 
words  of  limitation  of  the  estate,  and  not  words  of  purchase.  ^^    This  rule, 
with  its  qualifications,  has  been  so  often  recognized  by  the  Courts  of  this 
State,  that  nothing  short  of  an  Act  of  the  Legislature  can  strike  it  out  of 
our  system  of  real  law.    Shreve  vs.  Shreve^  48  Md.  894;  Thomas  vs.  Higgirm^ 
47  Md.  480.    The  meaning  of  the  rule  is  that  where  a  person  takes  an  estate 
of  freehold,  legally  or  equitably,  under  a  deed,  will,  or  other  writing,  and 
in  the  same  instrument  there  is  a  limitation  by  way  of  remainder,  either 
with  or  without  the  interposition  of  another  estate,  of  an  interest  of  the 
same  legal  or  equitable  quality,  to  his  heirs,  or  heirs  of  his  body,  as  a  class 
of  persons  to  take  in  succession  from  generation  to  generation,  the  limita- 
tion to  the  heirs  entitles  the  ancestor  to  the  whole  estate.    Stumpy^.  Jordan^ 
54  Md.  627.    The  first  principle  of  the  rule  is  that  the  freehold  estate  in  the 
ancestor  and  and  the  remainder  limited  to  his  heirs  shall  unite  and  become 
an  entire  estate  in  the  ancestor,  so  that,  if  the  ancestor  die  intestate,  his 
heirs  shall  take  by  descent  from  him,  and  not  as  purchasers  under  the 
original  limitation.    Fulton  vs.  Harman,  44  Md.  208.    It  is  not  an  impera- 
tive rule  of  law  which  must  control  the  operation  of  a  will,  no  matter  how 
clearly  a  contrary  intention  may  be  expressed  upon  its  face,  but  it  is  a  rule 
of  construction,  which  must  prevail  except  in  cases  where  a  contrary  inten- 
tion satisfactorily  appears  by  the  will  itself.    Chelton  vs.  Henderson^  9  Gill, 
486;  Stump  vs.  Jordan^  supra.     The  Courts  have  applied  the  rule  more 
readily  when  the  devise  is  to  the  ''heirs,''  or  *' heirs  of  the  body,"  than 
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The  rule  in  Shelley's  Case  is  equally  applicable  to  limitations  in  wills  as  in 
deeds. 


where  it  is  to  the  ''issue.'' or '* children,"  of  the  first  taker.    Shreve  vs. 
Shreve,  suprtu     When  the  words,  ''heirs,*'  or  '* heirs  of  the  body."  are 
used,  the  rule  requires  them  to  be  treated  as  words  of  limitation,  and  not  of 
purchase,  and  it  imputes  to  the  grantor  or  testator  in  legal  contemplation  an 
intention  to  use  them  in  their  legal  sense,  and  to  give  them  their  legal  effect, 
though  a  real  intention  to  the  contrary  would  thereby  be  defeated.    Wart 
vs.  Richardson^  3  Md.  505.    Unless  from  subsequent  inconsistent  words  it  is 
made  perfectly  plain  that  the  testator  meant  otherwise.     Clarke  vs.  Smith, 
49  Md.  117.     But  no  expressions  negativing  the  continuance  of  the  devisee's 
estate  beyond  the  period  of  his  life,  however  express  or  unequivocal,  when 
not  combined  with  other  indications  of  intent,  will  be  sufficient  to  exclude 
the  rule ;  for  the  intent  to  give  but  a  life  estate  is  as  clearly  evinced  by  the 
mere  limitation  of  a  life  estate  as  by  any  additional  expressions.    Ibid.   The 
word  "  issue,"  however,  is  of  equivocal  import.     It  is  a  more  flexible  term 
than  *'  heirs. "    It  is  not,  ex  vi  termini,  within  the  rule.    It  may  be  employed 
either  as  a  word  of  purchase  or  of  limitation,  and  it  depends  upon  the  con- 
text whether  or  not  it  will  give  an  estate  tail  to  the  ancestor.     Timanvs  vs. 
Dugan,  46  Md.  417;  Stump  vs.  Jordan,  supra;  Thomas  vs.  Higgins,  47  Md. 
451.    As  a  word  of  limitation,  ''^  issue  '^  is  collective,  signifying  all  the  de- 
scendants in  all  generations,  and  gives  to  the  ancestor  an  estate  tail,  which 
is  enlarged  by  the  operation  of  the  Statute  to  Direct  Descents  to  a  fee  simple. 
But  as  a  word  of  purchase  it  is  a  mere  description  of  the  person,  or  class  of 
persons,  to  take  under  the  devise,  and  when  so  used  the  ancestor  takes  an 
estate  for  life  only.     Timanus  vs.  Dugan,  supra.    But  the  word  '*  issue,"  in 
the  absence  of  qualifying  expressions,  is  generally  treated  as  synonymous 
with  ''heirs  of  the  body;"  and  when  it  cannot  be  inferred  from  the  will 
that  the  testator  did  not  intend  to  use  the  word  technically,  the  technical 
meaning  will  be  applied.    Shreve  vs.  Shreve,  supra;  Dickson  vs.  Satterfidd, 
58  Md.  821.     If,  in  the  case  of  a  limitation  of  the  remainder  to  the  issue  or 
heirs  of  him  to  whom  the  preceding  estate  for  life  is  limited,  the  term 
"issue,"  or  "heirs,"  is  clearly  intended  as  descriptive  merely  of  the  person 
to  take  in  succession,  and  thus  become  the  root  of  a  new  inheritance,  the 
individuals  embraced  by  such  descriptive  terms  take  as  purchasers,  and  are 
not  within  the  rule.    Fulton  vs.  Harmon^  supra.    And  where  an  estate  is 
devised  to  a  person  for  life,  with  remainder  to  his  issue,  with  words  of  limi- 
tation superadded,  the  word  '*  issue  "  will,  in  that  case,  be  construed  to  be 
a  word  of  purchase.    Shreve  vs.  Shrei'P^  .Hupra ;  Timanus  vs.  Dugan^  .viipra. 
In  the  case  of  a  limitation  to  one  for  life,  with  a  power  of  appointment, 
and  in  default  of  appointment,  to  his  right  heirs,  the  remainder  limited  to 
the  right  heirs  becomes,  under  the  rule,  an  executed  fee  in  the  taker  for 
life,  subject  to  be  divested  by  the  execution  of  the  power.     Brown  vs.  Ren- 
show,  57  Md.  78.     If  the  estate  limited  to  the  ancestor  be  an  equitable  or 
trust  estate,  and  that  to  the  heirs  be  a  legal  estate,  the  two  estates  will  not 
coalesce  in  the  ancestor.     Ware  vs.  Richardson,  supra;  Shreve  vs.  Shrere. 
supra.    In  order  to  avoid  the  operation  of  the  rule,  the  word  usually  em- 
ployed in  the  devise  over  after  the  life  estate  is  "children, "and  its  ordinary 
legal  operation  is  as  a  word  of  purchase.    Stump  vs.  Jordan,  54  Md.  630, 681. 
It  will  not  be  construed  as  a  word  of  limitation,  unless  such  clearly  appears 
to  be  the  intent  of  the  testator.    Stonehraker  vs.  ZoUickoffer,  52  Md.  171. 

In  pursuance  of  the  above  mentioned  principles,  the  following  cases  have 
been  held  to  be  within  the  rule  in  Shelley \s  Case.  A  deed  of  trust  limiting 
the  estate  to  A.  for  life,  and  in  default  of  children  or  descendants  of  him- 
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The  word  issue  in  a  will  is  sometimes  a  word  of  limitation,  and  sometimes 
of  purchase,  according  to  the  context  of  the  devise. 

The  rule  in  Shelley^ s  Case^  does  not  apply  where  the  limitation  is  to  indi- 
viduals of  the  family  of  the  person  to  whom  the  life  estate  is  given,  as 
sons  or  children,  but  only  where  the  limitation  is  to  his  heirs,  general  or 
special,  and  so  comprises  the  whole  line  of  described  heirs,  as  a  class  or 
denomination  of  persons  to  take  in  succession. 

Appeal  from  Prince  George's  County  Court,  from  a  pro  forma 
judgment  rendered  in  favor  of  the  plaintiff,  from  which  the  defend- 
ant appealed  to  this  Court.  It  was  an  action  of  ejectment  for  a 
tract  of  land  calied  Frankland.  A  statement  of  facts  was  agreed 
to,  in  which  many  things  were  stated  which  are  unnecessary  to  be 
mentioned  here,  as  the  question  (urned  wholly  on  the  devises  in  the 
will  of  Charles  Digges,  dated  the  28th  of  January,  1741.  The  de- 
vises are  as  follows,  viz.  "  Item.  I  give  and  bequeath  all  that  my 
land  or  messuage,  with  the  appurtenances  whereon  I  now  dwell,  called 
Warbnrton  Manor,  as  also  all  that  tract  of  land  called  Frankland, 
adjoining  thereto,  to  my  loving  son  William  Digges,  to  hold  to  him 
during  his  natural  •  life,  and  from  and  after  his  decease,  I  q^- 
give  all  the  said  messuage,  lands  and  tenements,  to  my  dear  •M'S 

self  or  wife,  and  of  the  appointments  provided  for,  to  A^s  right  heirs. 
Brown  vs.  Renahaw^  supra.  A  devise  to  A.  ^'  during  the  term  of  his  natural 
life,  and  no  longer,  and  after  his  death  to  his  heirs  lawfully  begotten  for- 
ever, to  be  equally  divided  between  them,^'  with  a  power  of  sale  to  A. 
Clarke  vs.  Smithy  49  Md.  107.  A  devise  to  C.  for  life,  and  after  her  death  to 
her  heirs.  Home  vs.  Lyeth^  4  H.  &  J.  381.  See  also  Thomas  vs.  Higgins^  47 
Md.  440;  Simpers  vs.  Simpers,  15  Md.  160;  Dickson  vs.  Saiterfldd,  supra. 

And  the  following  cases  have  been  held  not  to  be  within  the  rule,  and  to 
give  the  first  taker  only  a  life  estate.  A  devise  to  A.  for  life,  remainder  to 
his  issue  lawfully  begotten,  amd  their  heirs  forever.  Because  the  superadded 
words  of  limitation  had  the  effect  of  annexing  the  inheritance  to  the  person 
or  persons  answering  the  description  of  issue,  so  that  the  inheritance  was  in 
the  issue  and  not  in  the  first  taker.  Shreve  vs.  Shreve,  supra.  A  devise  to 
A.  for  life,  and  if  he  leave  lawful  issue,  to  the  said  issue  in  fee,  but  if  he  die 
without  lawful  issue,  remainder  over,  (the  words  '^  in  fee,'^  being  regarded 
as  equivalent  to  the  words '*  their  heirs  forever.^'  in  the  preceding  case.) 
IHmcmus  vs.  Dugan,  supra.  A  devise  to  A.  for  life,  and  after  his  death  the 
proceeds  of  the  estate  to  be  equally  divided  among  his  lawful  heirs,  with 
directions  as  to  the  mode  of  equalizing  the  distribution.  Fulton  vs.  Harmxin, 
supra.  A  devise  to  A.  for  life,  remainder  to  her  children  if  she  have  any, 
and  in  the  event  of  her  death  without  lawful  issue,  devise  to,  &,c.  (the 
word  ''  issue  ^'  in  the  last  clause  not  being  effectual  to  enlarge  the  meaning 
of  the  word  ^' children, ^^  previously  used,  from  a  word  of  purchase  to  a 
word  of  limitation. )  Stump  vs.  Jordan,  supra.  A  deed  to  A.  .in  trust  for  B. 
during  her  life,  and  after  her  death,  to  and  for  the  use  and  benefit  of  her 
legal  heirs,  (the  life  estate  being  an  equitable  one.  and  the  estate  of  the  heirs 
legal.)  Ware  vs.  Richardson,  supra.  See  also  Clagett  vs.  Worthington,  8 
Gill,  83;  Chdtoji  vs.  Henderson,  9  Gill,  432;  Tongue  vs.  Nutwdl,  13  Md.  415; 
Griffith  vs.  Plummer,  82  Md.  74;  Browne  vs.  Trustees,  37  Md.  108;  Golds- 
borough  vs.  Martin,  41  Md.  503;  Stonebraker  vs.  Zollickoffer,  52  Md.  161. 
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graudsoii  Charles  Digger,  eldest  son  of  the  said  William  Digges,  and 
i'rom  and  atter  the  decease  of  ni.v  said  grandson  Charles,  then  to 
remain  to  the  first  son  of  my  grandson,  and  the  heira  of  the  body  of 
such  first  son  lawfully  issuing;  and  for  default  of  such  issue,  then 
to  the  use  and  behoof  of  the  second,  third,  fourth  and  fifth,  and  all 
and  every  other  sons  of  my  said  grandson  Charles,  to  be  lawfully 
begotten,  the  elder  of  such  son  or  sons,  and  the  heirs  of  his  body 
lawfully  issuing,  always  to   be  preferred,  and  to  take   before  the 
younger  of  such  sons,  and  the  heirs  of  his  body ;  and  for  default  of 
such  issue,  then  I  give  the  same  to  my  grandson  Thomas,  second  son 
of  the  said  William  Digges,  ibr  and  during  the  teim  of  his  natural 
life,  and  after  his  decease  to  remain  to  his  issue,  in  tail,  in  such  man- 
ner as  I  have  limited  the  same  to  my  grandson  Charles,  and  to  his 
issue ;  a;id  for  default  of  such  issue,  then  to  remain  to  my  grandson, 
George,  third  son  of  the  said  William  Digges,  for  and  during  the 
term  of  his  natural  life,  and  after  his  decease  to  be  and  remain  to 
his  issue,  in  tail,  in  the  same  manner  as  before  limited,  for  the  issue 
of  my  grandson  Charles;  and  for  default  of  such  issue,  then  to  re- 
main to  my  own  right  heirs  forever/'    The  testator  died  about  the 
month  of  May,  1744,  and  after  bis  death  his  eldest  son  William 
Digges,  entered  upon  and  was  seized  of  the  land  in  the  declaration 
mentioned,  claiming  and  holding .  the  same  under  the  aforegoing 
clause  in  the  will  of  his  father.    He  continued  seized,  holding  and 
claiming  the  same  under  the  said  will,  and  without  making  any  dis- 
position thereof  till  after  his  death,  which  happened  about  the  year 
1783.     After  the  death  of  William  Digges,  his  son  Charles,  men- 
tioned in  the  will  aforesaid,  having  died  in  the  year  1760,  Thomas  A. 
Digges,  in  the  said  will  named,  and  second  grandson  of  the  testator, 
entered  upon  the  said  lands,  claiming  and  holding  the  same  under 
the  said  will ;  and  being  seized  thereof,  he  the  said  Thomas  A.  Digges, 
on  the  25th  of  May,  1803,  by  his  deed  of  bargain  and  sale,  oonveyed 
the  laud  in  question  to  Thomas  Harris,  who  on  the  same  day  recon- 
veyed  to  the  said  Thomas  A.  Digges,  by  deeds  duly  executed,  ac- 
knowledged and  recorded.    Thomas  A.  Digges  afterwards,  on  the 
9th  of  July,  1806,  duly  executed  and  acknowledged  a  deed  to  Wil- 
liam  Lyles,  •  which  was  duly  i^ecorded,  conveying  to  him  part 
ooo  Qf  ^jj^  tract  of  land  called  Franklin,  for  which  this  action  was 
brought.    It  was  admitted  that  the  defendant  acquired  the  legal 
title  to  whatever  estate  in  said  land  was  conveyed  to  the  grantee  in 
the  said  last  deed,  by  the  will  of  William  Lyles,  da  toil  the   26th  of 
August,  1800.    The  defendant,  and  those  under  whom  he  claims, 
have  been  in  the  seizin  and  possession  of  this  land  ever  since  the 
execution  of  the  said  deed.    Thomas  A.  Digges  died  in  December, 
1821,  without  having  had  any  issue.    George  Digges,  third  son  of 
the  testator's  son  William,  and  who  is  named  in  the  clause  of  the 
said  will  hereinbefore  set  forth,  died  before  the  said  Thomas  A. 
Digges,  leaving  issue  the  lessor  of  the  plaintiff,  his  only  son  and  heir 
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male,  who  claims  the  premises  in  the  declaration  mentioned,  under 
the  devise  aforesaid  in  the  will  of  the  before  named  Charles  Digges. 
Lease,  entry  and  ouster,  were  admitted. 

The  cause  was  argued  in  this  Court  before  Buchanan,  C.  J., 
Earle,  Martin,  Stephen,  and  Archer,  J  J. 

Magrnder  and  F.  S.  Key,  for  the  appellant,  contended,  that  under 
the  will  of  Charles  Digges,  his  grandson  Thomas  took  an  estate  tail, 
which  was  destroyed  by  his  deed  to  Harris.  They  cited  and  relied 
CD  the  rule  in  Shelley^s  Case,  1  Coke,  93,  1(U;  1  Feame  on  Cont  Rem. 
170,  191  to  196, 198  to  201 ;  Thomas^  Coke  lAtt  150,  378;  2  Blk.  Com. 
173;  Preston  on  Estates,  271  to  276,  2^3,  381,383,  359,  362,  263;  CoU. 
Jurid.  221 ;  4  Cruisers  Dig.  299 ;  Backhouse  vs.  Wells,  1  Fq.  Ca.  Ah. 
184,  pi.  27 ;  Dodson  vs.  (irew,  2  Wils.  322 ;  Robinson  vs.  Robinson,  1 
Burr.  38;  Legat  vs.  Setcell,  1  Fq.  Ca.  Ab.  395;  Jones  vs.  Morgan,  1 
Brottn^s  Chan.  Rep.  206;  Laiigley  vs.  Baldwin,  X  Fq.  Ca.  Ab.  185; 
Attorney- General  vs.  Sutton,  1  P.  Wms.  57;  Archer^s  Ca^e,  1  Coke,  ^^\ 
Lowe  vs.  Davies,  2  Ld.  Raym.  1561 ;  Hopkins  vs.  Hopkins,  1  Ves.  268, 
&  C  1  A//r.  581 ;  Qoodlittle,  dem.  Sweet  vs.  Hearing,  1  ^a«^,  264 ;  Lisle 
vs.  Orcy,  iStr  T.  Raym.  278,  392,  315;  Doe  vs.  Ai^pttw,  4  7^  R.  82; 
Ooodright  vs.  i^Myn,  2  Zd.  Raym.  1438;  Doe  vs.  Cooper,  1  ^a«<,  229; 
iVatt'n  Lessee  vs.  Flamer,  5  H.  d^  J.  10 ;  /Sayer  vs.  Jlfo^^man,  Ambl. 
344;  Poote  vs.  iWte,  3  So«.  d?  P««.  620;  Dmn.  vs.  PttcAtey,  5  T.  R. 
290,  305;  Coryton  •  vs.  Helyar,  2  Cojr,  340;  and  IVyMawi  vs.  ^^^ 
Wyi^aw,  18  Ves.  420.  ,  8®  • 

Jones,  Taney,  and  Marshall,  for  the  appellee,  referred  also  to  the 
cases  cited  by  the  appellant's  counsel,  and  to  2  Inst.  110, 112 ;  2Blk. 
Com.  116, 117 ;  Feame,  148,  154, 155,  152,  153, 194, 192, 150,  149,  196, 
197,  90 ;  Preston,  295,  266,  379,  380,  381 ;  Harg.  L.  T.  506;  Doe  vs. 
Ixxmingj  2  Burr.  1100 ;  Doe  vs.  Collis,  4  T.  R.  294;  Lodington  vs.  Kime^ 
1  SaUc.  224;  Doe  vs.  Perryw,  3  T.  R.  484;  Doc  vs.  Mulgrave,  5  7^  /?. 
320;  Bamfield  vs.  Popham,  1  P.  Wm.  54;  Po«^  vs.  Romney,  11  ^a«^ 
603,  (fto^e;)  Hay  vs.  Coventry,  3  7\  jf^.  86;  and  4  CVi/ive,  298  to  300. 

Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  This  case 
depends  upon  the  construction  of  the  will  of  Charles  Digges,  dated 
the  28th  of  January,  1742,  which  inter  alia  has  the  following  devise : 
'^  Item,  I  give  and  bequeath  all  that  my  land  or  messuage,  with  the 
appurtenances  whereon  I  now  dwell,  called  Warburton  Manor,  as 
also  all  that  tract  of  land  called  Frankland,  adjoining  thereto,  to  my 
loving  son  William  Digges,  to  hold  to  him  during  his  natural  life  ; 
and  from  and  after  his  decease,  I  give  all  the  said  messuage,  lands 
and  tenements,  to  my  dear  grandson  Charles  Digges,  eldest  son  of 
the  said  William  Digges,  and  from  and  after  the  decease  of  my  said 
grandson  Charles,  then  to  remain  to  the  first  son  of  my  said  graud- 
SOD,  and  the  heirs  of  the  body  of  such  first  son  lawfully  issuing ;  and 
for  default  of  such  issue,  then  to  the  use  and  behoof  of  the  second, 
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thirds  fourth  and  fifth,  and  all  and  every  other  sons  of  my  said  grand- 
son Charles,  to  be  lawfully  begotten,  the  elder  of  such  son  or  sous, 
and  the  heirs  of  his  body  lawfully  issuing,  always  to  be  preferred, 
and  to  take  before  the  younger  of  such  sons,  and  the  heirs  of  his 
body,  and  for  default  of  such  issue,  then  I  give  the  same  to  my 
grandson  Thomas,  second  son  of  the  said  William  Digges,  for  and 
during  the  term  of  his  natural  life,  and  after  his  decease,  to  remain 
to  his  issue  in  tail,  in  such  manner  as  I  have  limited  the  same  to  my 
grandson  Charles,  and  his  issue;  and  for  default  of  such  issue,  then 
to  remain  to  my  grandson  George,  third  son  of  the  said  WilUam 
Digges,  for  and  during  the  term  of  his  natural  life,  and  after  his  de- 
cease, to  be  and  remain  to  his  issue  in  tail,  in  the  same  manner  as 
QAfi  ^^^<^re  limited,  for  the  •  use  of  my  grandson  Charles ;  and  for 
^"^  default  of  such  issue,  then  to  remain  to  my  own  right  heirs 
forever."  And  the  question  is,  whether  Thomas  Digges  took  an 
estate  for  life  only,  or  an  estate  tail  f  In  the  exposition  of  wills, 
it  is  a  general  rule,  that  the  intention  of  a  testator  expressed  in  his 
will,  shall  prevail,  if  consistent  with  the  settled  rules  of  law. 

For  the  appellant  it  is  contended,  that  the  devise  to  Thomas 
Digges,  &c.  is  within  the  rule  laid  down  in  SheUey^s  Case^ ''  that  where 
the  ancestor  takes  an  estate  of  freehold  by  any  gift  or  conveyance, 
and  in  the  same  gift  or  conveyance  an  estate  is  limited  either  medi- 
ately or  immediately  to  his  heirs,  in  fee,  or  in  tail,  the  word  heirs, 
is  a  word  of  limitation  of  the  estate,  and  not  a  word  of  purchase," 
which  as  a  known  and  established  rule  of  law  controls  and  governs 
it,  and  that  he  took  an  estate  tail. 

The  first  inquiry  to  be  made  is,  how  the  devise  to  Thomas  Digges 
should  be  construed  in  relation  to  the  previous  devise  to  Charles 
Digges  ?  that  is,  whether  it  is  to  be  taken  as  an  entirely  unconnected 
disposition,  to  be  construed  alone,  without  reference  to  any  other, 
the  words  to  '^  remain  to  his  issue  in  tail,"  denoting  not  only  the 
estate  intended  to  be  passed,  but  the  manne^  also  in  which  it  should 
pass,  and  the  subsequent  words  ^Mn  such  manner  as  I  have  limited 
the  same  to  my  grandson  Charles  and  his  issue,"  as  explanatory  only 
of  the  previous  limitations  to  Charles  and  his  heirs.  And  it  seems 
to  be  perfectly  clear,  that  the  latter  words  were  introduced  by  way 
of  reference  to  the  limitation  to  Charles  Digges,  and  his  sons;  for  the 
meaning  of  the  testator,  in  the  use  of  the  words,  ^'to  remain  to  his 
issue  in  tail,"  after  the  limitation  to  Thomas  Digges  for  life;  and 
construed,  as  it  should  be  with  that  reference,  the  whole  clause  must 
be  understood,  as  if  in  place  of  the  words  "  his  issue  in  tail,"  the 
words  of  the  preceding  limitations  to  Charles  Digges,  and  his  first 
and  other  sons,  &c.  were  particularly  repeated,  which  is  at  variance 
with  no  known  principle  of  construction.  On  the  contrary,  it  is  a 
rule  in  the  interpretation  of  wills,  that  the  whole  of  the  instrument 
shall  be  taken  and  examined  together,  in  order  to  arrive  at  the  in- 
tention of  the  testator,  which  shall  prevail  if  there  be  apt  words  to 
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^ffectaate  it;  and  it  is  settled  that  even  the  technical  word  "heirs" 
may  by  reference  to  a  preceding  distinct  limitation,  be  qaalified 
•  and  restrained  to  mean  "sons."  The  words  "  in  such  man-  q^^ 
ner  as  I  have  limited  the  same  to  my  grandson  Charles,  and  ^^^ 
his  issue,"  are  manifestly  words  of  relation,  and  mean  ^'  to  the  first 
son  of  Thomas,"  &c.  and  so  on,  as  in  the  words  of  the  limitations, 
to  the  first  and  other  sous  of  Charles,  the  word  "  issue  "  there  used 
being,  by  reference,  synonymous  to  sons ;  and  whatever  estate  Charles 
Digges  took,  whether  in  tail,  or  for  life  only,  the  same  estate  was 
given  to  Thomas.  What  estate  then  did  Charles  Digges  take  under 
the  will  of  his  grandfather  ?  Admitting  the  rule  iu  Shelley's  Case, 
though  in  terms  applied  to  conveyances  by  deed,  to  be  equally  appli- 
cable to  limitations  in  wills,  as  it  certainly  is,  it  remains  to  be  seen 
whether  this  case  is  within  that  rule. 

To  bring  it  within  the  rule,  the  word  "issue,"  "  for  default  of  such 
issue,"  is  resorted  to  to  explain  the  sense  in   which  the  word  "son  " 
is  used,  as  a  word  of  more  extensive  signification,  and  is  relied  upon 
as  being  synonymous  to  the  word  heirs.    That  word,  in  the  place 
where  it  is  first  found,  immediately  following  the  limitation  to  the 
first  son  of  Charles  Digges,  and  the  heirs  of  his  body,  is  used  in 
relation  to  the  heirs  of  the  body  of  that  son,  and  by  force  of  the 
relative  word  such,  is  to  be  understood  to  mean  "heirs;"  that  is, 
the  heirs  of  the  body  of  the  first  son  of  Charles,  which  sui^ly  can 
have  no  effect  upon  the  sense  in  which  the  words  "  first  son "  are 
used.     Or  if  it  should  be  construed  to  relate  to  the  first  son  of 
Charles,  as  well  as  to  the  heirs  of  the  body  of  such  first  sou,  still  it 
would  be  restrained  by  the  same  relative  term  "such,"  to  mean 
"son."    And  the  same  word  afterwards  used,  and  explained  by  the 
accompanying  word  "such,"  relates  to,  and  is  restrained  to  mean 
the  first  and  other  sons  of  Charles  Digges,  and  the  heirs  of  the 
bodies  of  such  sons  respectively;  but  if  it  were  not  so,  it  by  no 
means  follows  that  the  word  "issue"  would  have  the  effect  to  bring 
this  case  within  the  rule  in  Shelley^s  Case^  being  sometimes  a  word  of 
limitation,  and  sometimes  of  purchase,  in  a  will,  according  to  the 
context,  and  to  borrow  the  language  of  Mr.  Feame,  "of  less  techni- 
cal force"  than  the  word  "heirs"  in  the  plural  number,  and  is  not 
ex  vi  termini  within  the  rule. 

It  is  not,  however,  our  purpose  to  inquire  minutely  to  what  cases 
the  rule  is,  or  is  not  applicable,  that  would  lead  to  an  almost  endless 
examination;  but  briefly  whether  this  •  pai*ticular  case  is  q.^^ 
within  it.  And  in  order  to  arrive  at  a  correct  conclusion,  it  «*  •  ^ 
would  seem  to  be  only  netressary  to  look  to  the  leading  principle  of 
the  rnle;  which  is,  that  the  limitation  must  not  be  to  an  individual 
or  individuals  of  the  family  of  the  person  to  whom  the  life  estate  is 
given,  as  a  son,  sons  or  children,  but  must  be  to  his  heirs,  general 
or  special,  and  so  extend  to  and  comprise  the  whole  line  of  described 
heirs,  ^^  ^  class  or  denomination  of  persons  to  take  in  succession,  as 
20  6  H.  &  J. 
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that  the  ))er80D  who  takes  after  the  tenaut  for  life,  whoever  he  may 
be,  must  be  one  who  indiscriminately  answers  the  relative  descrip- 
tion of  heirs,  general  or  special,  (as  the  case  may  be,)  of  the  ancestor 
referred  to,  and  takes  rx)  nomine,  or  technically  in  that  character 
onl3';  and  that,  there  must  be  nothing  in  the  limitation  to  restrain 
the  operation  of  it  to  the  person  so  first  taking,  or  his  representa- 
tives as  snch,  but  that  it  must  reach  to  and  equally  comprehend  all 
other  i)ersons  successively  answering  the  same  relative  description, 
and  entitle  them  to  take  under  it  eo  nomine  and  by  virtue  only  of 
such  relation  to  the  ancestor.  Doe  vs.  Colyear,  11  Eastj  564;  PresUm 
on  EstnteSy  ch.  3;  Fearn/e  on  Remaind^rSj  sec.  5.  As  in  the  particular 
case  of  Shelley^  where  the  limitation  was  "to  Edward  Shelley  for 
the  term  of  his  life,  without  impeachment  of  waste ;  and  after  his 
decease  to  the  use  of  Mr.  Caril  and  others,  for  24  years;  and  after 
the  said  24  years  ended,  then  to  the  use  of  the  heirs  males  of  the 
body  of  the  said  Edward  Shelley  lawfully  begotten,  and  of  the  heirs 
males  of  the  body  of  such  heirs  males  lawfully  begotten;  and  for 
default,"  &c. 

There  the  limitation  to  the  use  of  the  heirs  male  .of  the  body  of 
Edward  Shelley  lawfully  begotten,  not  being  confined  to  one  or  more 
persons,  in  whom  the  character  of  heirs  should  first  be  fulfilled,  but 
embracing  all  i)ossib1e  heirs  of  the  given  description,  as  a  class  of 
persons  to  take  successively,  and  in  that  character  only,  Edward 
Shelley  was  held  to  take  an  estate  tail,  notwithstanding  the  super- 
added words  of  limitation  "  to  the  heirs  males  of  the  body  of  such 
heirs  males  lawfully  begotten,"  &e,  they  being  of  the  same  import 
with  the  preceding  words  of  limitation,  and  virtually  included  in 
them,  and  not  inconsistent  with  the  nature  of  the  descent  pointed 
out  by  them. 

But  if  they  had  provided  a  difi'erent  order  of  succession  trom  that 

^  described  by  the  first  limitation  "to  the  use  of  •  the  heiT» 
•*•  *  males  of  the  body  of  Edward  Shelley  lawfully  begotten,"  and 
could  not  have  been  construed  to  mean  the  heirs  in  succession  of 
the  first  named  heirs,  as  heirs  of  Edward  Shelley,  then  Edward 
Shelley  would  have  taken  an  estate  for  life  only.  As  in  the  case  put 
by  Anderson  in  Slielley^s  Case  of  a  limitation  to  the  use  of  A  for  life, 
remainder  to  the  use  of  his  heirs,  and  of  their  heirs  female;  the 
superadded  words  of  limitation,  "and  of  their  heirs  female,''  de- 
noting a  different  species  of  heirs  from  that  described  by  the  pre* 
ceding  words  "  his  heirs,"  the  one  being  a  limitation  in  fee  simple, 
and  the  other  in  tail  female;  the  superadded  words  of  limitation, 
in  such  a  case,  manifesting  the  intention  of  the  testator,  that  the 
first  taker  should  only  have  an  estate  for  life,  and  that  the  words 
"  his  heirs,"  were  only  used  to  designate  those  who  should  form  the 
root  of  a  new  inheritance. 

Where  there  is  a  limitation  to  an  individual  or  individuals  of  the 
family  of  the  first  taker,  as  to  a  son,  sons  or  children,  with  saper- 
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added  words  of  limitation  to  his  or  their  heirs  in  lee  or  in  tail,  such 
selection  being  a  manifestation  of  the  testator's  intention  to  consti- 
tute the  person  or  persons  selected,  a  stock  from  which  the  inherit- 
ance shall  be  deduced,  there  can  be  no  doubt  that  the  ancestor 
referred  to,  will  take  an  estate  for  life  only,  notwithstanding  the 
person  or  persons  so  selected  may  also  fill  the  character  of  heir  or 
heirs  to  such  ancestor;  as  in  the  case  of  a  limitation  in  strict  settle- 
ment on  first  and  other  sons. 

la  Lisle  vs.  Orey,  Sir  T.  Raym.  Rep.  278 ;  Feame  on  Rem.  161,  the 
covenantor  covenanted  to  stand  seized  to  the  use  of  himself  for  life, 
and  after  his  decease,  to  the  use  of  E,  his  son,  for  life,  and  after  his 
decease,  to  the  use  of  the  first  son  of  the  body  of  E,  and  the  heirs 
male  of  the  body  of  such  first  son;  and  for  default  of  such  issue,  to 
the  use  of  the  second  son  of  the  body  of  E,  and  the  heirs  male  of 
the  body  of  siich  second  son;  and  for  default  of  such  issue,  to  the 
nse  of  the  third  son  of  the  body  of  E,  and  the  heirs  male  of  such 
third  son ;  and  for  default  of  such  issue,  to  the  use  of  the  fourth  son 
of  the  body  of  E,  and  the  heirs  male  of  the  body  of  such  fourth 
son ;  and  so  severally  and  respectively  to  every  of  the  heirs  male  of 
the  body  of  the  said  E,  and  the  heirs  male  of  the  bodies  of  such 
heirs  male  according  to  their  ages  and  senioiities  ^  and  for  default 
of  such  issue,  remainder,  &c.  and  it  was  held,  that  the  words  ^'  and 
80,"  &c.  were  words  of  relation,  and  meant  in  the  •  same  q,^^ 
manner  as  the  Ipur  first  sons  took,  and  that  E  took  only  an  •*• '^ 
estate  for  life,  the  general  import  of  the  word  heirs  being  qualified 
by  the  preceding  particular  limitations  to  the  first  and  other  sons. 
And  thus  construed,  it  stood  as  if  it  had  been  in  terms  a  limitation 
to  E  for  life,  remainder  to  his  first,  second,  and  other  sons,  and  the 
heirs  male  of  the  bodies  of  such  sons  respectively.  In  Lowe  vs. 
Davies,  2  Ld,  Raym.  1561,  the  devise  was  ^'  to  B,  and  his  heirs  law- 
fully to  be  begotten;  that  is  to  say,  to  his  first,  second  and  third, 
and  every  son  and  sons  successively,  lawfully  to  be  begotten  of  the 
body  of  said  B,  and  the  heirs  of  the  body  of  such  first,  second, 
third,  and  every  other  son  ai^d  sons  successively,  lawfully  issuing, 
as  they  should  be  in  seniority  of  age  and  priority  of  birth,  the 
eldest  always,  and  the  heirs  of  his  body,  to  be  preferred  before  the 
youngest,  and  the  heirs  of  his  body ;  and  in  default  of  such  issue 
then  over,"  &c.  In  that  case  the  words  "  his  heirs  "  were  considered 
as  being  explained  by  the  words  "that  is  to  say,"  to  mean  first, 
second,  and  other  sons,  &c.  And  it  was  decided  that  B  took  only 
an  estate  for  life,  that  being  the  manifest  intention  of  the  testator. 
In  Sweet  vs.  Herring ^  11  East^  264,  the  devise  was  to  Margaret  Davie 
for  life,  and  after  her  decease  to  the  heirs  male  of  her  body  to  be 
begotten,  severally,  successively  and  in  remainder,  one  after  another, 
as  they  and  every  of  them  should  be  in  seniority  of  age  and  priority 
of  birth,  the  elder  of  such  sons,  and  the  heirs  male  of  his  body  law- 
fully issuing,  being  always  preferred,  and  to  take  before  the  younger 


308  LYLES  vs.  DIGGES.— 6  H.  &  J. 

of  such  SOD  and  sons,  and  the  heirs  male  of  his  and  their  bodies; 
and  for  want  and  in  default  of  such  issue,  then  over,"  &c.  There  it 
was  held,  that  the  words  •'  heirs  of  her  body,"  were  not  used  in  their 
strict  technical  sense  as  words  of  limitation,  but  were  explained  and 
qualified  by  the  subsequent  words  *'the  elder  of  such  sons,"  by 
which  they  were  plainly  designated  by  the  devisor  as  ])urchaser8  to 
take  in  their  own  right,  and  not  by  descent  from  their  mother;  and 
thus  explained,  the  whole  clause  was  viewed  as  if  it  had  been  a 
devise  to  her  for  life,  and  after  her  decease  to  her  first  and  other 
sons  successively  in  tail,  male. 

Now  what  is  this  case  f  Why  a  devise  to  Charles  Digges,  and 
after  his  decease  to  his  first,  second,  and  third  sons  in  succession, 
and  the  heirs  of  their  bodies  respectively,  in  no  respect  dififering  in 
principle  from  either  of  the  •  cases  cited.  In  each  of  those 
^••*  cases,  to  be  sure,  the  word  *' heirs"  is  used,  which,  if  unex- 
plained by  the  context,  would  have  been  a  word  of  limitation,  and 
have  operated  to  give  to  the  first  taker  an  estate  tail;  but  here  is 
not  that  word,  and  this  case  is  clear  even  of  that  difficulty,  and 
which  was  the  only  difficulty  raised  in  either  of  them ;  the  case  of 
Bamfield  vs.  Fophamj  1  R.  WilliamHy  54,  is  directly  in  point.  But 
here  the  words  ^^  for  default  of  such  issue,"  are  relied  upon  as  con- 
trolling the  sense  in  which  the  word  ^<  son  "  is  used,  and  explaining 
it  to  mean  "  issue."  I  have  endeavored  to  show,  that  they  have  no 
such  operation,  and  it  will  be  seen,  that  in  Lisle  vs.  Oreyj  and  Swee^ 
vs.  Herring^  the  very  same  words  are  used,  though  no  such  effect 
was  attempted  to  be  ascribed  to  them.  But  if  the  word  ''son  "  was 
not  in  this  devise,  and  in  the  place  of  it  the  word  ^Mssue"  had  in 
fact  been  used,  it  would  have  made  no  difference. 

In  Backhoxise  vs.  Wells^  1  Cases  in  Equity  Abridged^  184,  pL  27,  the 
devise  was  to  one  for  life,  and  after  his  decease  to  the  issue  male  of 
his  body,  and  to  the  heirs  male  of  the  bodies  of  such  issue,  and  the 
first  taker  was  held  to  have  only  an  estate  for  life,  the  word  ^^  issue  " 
not  being  ex  vi  termini  a  word  of  limitation,  and  the  words  of  limita- 
tion grafted  upon  it,  as  in  this  case,  showing  that  it  was  used  as  a 
word  of  purchase,  and  as  descriptive  of  the  person  who  was  to  take 
the  estate  tail.  In  the  case  of  Check  vs.  Day,  2  RoU.  Ab.  417,  where 
the  devise  was  to  a  woman  for  life,  and  after  her  death,  to  her  heir, 
and  the  heirs  of  such  heir,  it  was  held  that  she  took  only  an  estate 
for  life.  And  so  in  Archer^s  Case,  1  Coke,  63,  where  the  limitation  was 
to  one  for  life,  and  after  his  death  to  his  next  heir  male,  and  the 
heirs  male  of  the  body  of  such  next  heir  male.  In  both  of  those 
cases  the  wonl  ^^heir"  being  used  in  the  singular  number,  the  super- 
added words  of  limitation  restrained  it  to  a  word  of  purchase,  which 
is  stronger  than  the  case  of  a  limitation  to  one,  and  after  his  death 
to  his  "  issue,"  and  to  the  heirs  of  sucU  *'  issue."  The  case  of  Legate 
vs.  Sewellf  1  P.  Wins,  87,  1  Cases  in  Equity  Abridged,  395,  has  been 
urged  to  show,  that  sons  taking  by  seniority,  and  in  succession,  may 
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still  take  as  heirs ;  but  that  case  will  be  found  to  have  no  bearing 
on  this.  There  the  devise  was  "  to  WiUiam  Legate  lor  life,  and  after 
his  decease,  to  the  heirs  male  of  his  body  lawfully  to  be  begotten,  and 
the  •  heirs  male  of  the  body  of  every  such  heir  male,  severally  Qiy^i 
and  successively  as  they  should  be  in  priority  of  birth,"  &c.  •* •* 
In  that  case  the  limitation  was  to  the  heirs  male,  &c.  and  though 
they  were  directed  to  take  severally  and  successively,  there  was 
nothing  explanatory  of  the  words  "  heirs  male  of  the  body,"  and 
showing  that  the  testator  used  them  in  any  other  than  their  techni- 
cal sense ;  whereas  in  this  case  the  limitation  is  to  the  first  son,  &c. 
and  the  word  "heirs  "  never  used.  And  in  Lisle  vs.  Grey,  Loice  vs. 
BavieSj  and  JSiceet  vs.  Herring,  the  sense  in  which  the  woi*d  "  heirs" 
is  ased,  is  explained  by  the  context,  which  shows  the  meaning  an- 
nexed to  it  by  the  testator  himself,  and  that  he  used  it  in  the  same 
sense  as  first,  &c.  sons.  What  has  been  said  of  the  case  of  Legate 
vs.  Sewell,  may  equally  be  said  of  Jones  vs.  Morgan,  1  Brown^s  Chan. 
Rep.  206,  Fearne,  134,  which  was  also  relied  on  in  argument.  And 
the  cases  of  Langley  vs.  Baldwin,  1  Cases  in  Equity  Abridged,  185, 
and  The  Attorney- General  vs.  Sutton,  1  P.  Wms.  754,  are  not  more 
applicable.  In  each  of  those  cases,  after  a  limitation  to  some  only 
of  the  sons  of  the  first  taker  successively  in  tail,  there  is  a  remainder 
over,  on  the  death  of  the  first  taker  without  issue  male  of  his  body, 
which  of  itself  was  held  to  give  him  an  estate  tail.  In  Robinson  vs. 
Robinson,  1  Burr.  38,  and  Dodson  vs.  Qrew,  2  Wils.  Rep.  324,  it  was 
held  to  be  an  estate  tail  in  the  first  taker,  in  order  to  give  efiect  to 
the  manifest  general  and  more  weighty  intention  of  the  testator, 
which  could  not  stand  with  the  particular  intention,  and  must  have 
been  sacrificed,  if  the  minor  particular  intention  had  been  gratified. 
And  they  were  not  decided  on  the  ground  that  they  were  within  the 
rule  in  Shelley^s  Case,  but  on  the  cy  press  doctrine,  which  has  been 
carried  quite  far  enough  in  another  country.  Here  there  is  no  gene- 
ral intention  to  be  sacrificed  at  the  shrine  of  a  particular  intent,  and 
this  case  is  clear  of  the  principle  governing  that  class  of  cases. 

It  was  manifestly  the  intention  of  the  testator  to  give  to  his  grand- 
son, Charles  Digges,  an  estate  for  life,  and  no  more.  He  begins  with 
giving  an  estate  for  life  to  his  son  William  Digges,  the  father  of 
Charles ;  he  next  gives  an  estate  for  life  to  Charles,  his  grandson, 
and  then  goes  on  to  limit  an  estate  to  the  first,  second,  &c.  and  all 
and  every  other  son  of  Charles,  in  succession,  and  the  heirs  of  their 
bodies  respectively.  Now  if  it  was  not  his  intention  that  •  the  Qiy  e 
first  and  other  sons  of  Charles  should  take  the  estate  succes-  «*  •  ^ 
sively  each  in  his  own  right,  as  the  root  of  a  new  inheritance,  and 
that  Charles  should  take  only  an  estate  for  life,  why  did  he  not  follow 
the  devise  to  William  Digges  for  life,  with  a  limitation  to  Charles, 
his  son,  in  tail !  This  he  has  not  done,  and  his  avoiding  to  do  it, 
clearly  shows  what  his  intention  was.  Besides,  the  limitation  in  tail 
general  to  the  first  and  other  sons  in  succession,  of  Charles  Digges, 
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is  in  exclusion  of  the  (laughters  of  Charles ;  whereas  if  he  took  an 
estate  tail  general,  it  might  eventually  go  to  his  daughters,  (if  he 
had  anj',)  as  persons  belonging  to  the  class  of  described  heirs,  which 
was  not  the  intention  of  the  testator.  He  meant  to  give  Charles 
Digges  only  an  estate  for  life,  otherwise,  he  would  have  grafted 
words  of  limitation  on  the  devise  to  him,  as  he  did  immediately  afttn* 
on  the  hmitation  to  his  first  son,  &c.  and  that  intention  may  l)e 
grafted  without  violating  any  positive  rule  of  law. 

That  the  words  "  to  his  issue  in  tail,"  in  the  devise  to  Thomas 
Digges,  are  contiolled  by  the  next  following  words,  "in  such  manner 
as  I  have  limited  the  same  to  my  grandson  Charles,  and  his  issue,'* 
are  explained  to  inean,  to  the  first  son,  &c.  of  Thomas,  as  in  the  limi- 
tation to  Charles,  and  his  first  and  other  sons,  is  a  position  i'ully  sus- 
tained by  the  case  of  JAsle  vs.  Orey^  where  the  words  ''  and  so  sever- 
ally and  resi)ectively  to  every  the  heirs  male  of  the  body  of  the  said 
E,"  immediately  after  the  limitations  to  the  first,  second,  third,  and 
fourth  sons  of  the  said  E.  and  the  heirs  male  of  their  bodies  res^tec- 
tively,  were  held  to  be  words  of  relation,  and  meant,  in  the  same 
manner  as  the  four  first  sons  took,  the  words  ^'and  so"  being  the 
same  lus  eodem  modo.  We  are  therefore  of  opinion,  that  Thomas 
Digges  took  only  an  estate  for  life  in  the  premises  devised  to  him. 

Judgment  affirmed. 


The  Mayok,  &c.  of  Baltimoee  m.  Moobe  &  Johnson. 

Under  the  2nd  sec.  of  the  Act  of  1797,  ch.  54,  the  corporation  of  the  City  of 
Baltimore,  have  no  power  to  tax  any  particular  part  of  the  city,  for 
paving  the  streets,  lanes  and  alleys,  in  such  part,  unless  such  paving  is 
for  the  benefit  of  such  part  especially,  (a) 

If  the  corporation,  in  the  preamble  to  an  Ordinance  to  provide  for  the  pave- 
ment of  streets,  states  the  object  to  be  one  of  general  benefit  to  the  city, 
they  cannot  in  the  same  Ordinance  tax  exclusively  the  particular  part 
of  the  city  in  which  the  streets  are  located,  (b) 

If  such  an  Ordinance  is  passed  without  its  stating  what  the  object  of  the 
pavement  is,  the  legal  presumption  is,  that  it  is  the  especial  benefit  of 
the  part  of  the  city  where  the  streets  are  situated. 

(a)  Approved  in  Baltimore  vs.  Hughes^  1  G.  &  J.  491,  and  Baltimore  vs. 
Scharf^  54  Md.  514.  Of.  Annapolis  vs.  Harwood^  32  Md.  471.  In  Baltimore 
vs.  Hopkins  Hospital^  56  Md.  28,  the  Court  said,  that  in  the  case  in  the  text 
and  Hoicard's  Cojte^  post,  m.  p.  383,  the  power  of  taxing  particular  diBtricts 
for  local  benefits  was  first  considered  by  the  Ck>urts  of  this  State.  ^^  It  fol- 
lows from  these  decisions  that  the  question  whether  the  improvement  will 
benefit  the  particular  district,  is  left  to  the  judgment  of  the  Mayor  and  City 
Council,  and  their  determination  in  the  premises-  is  final  and  conclusive. 
The  law  has  provided  no  appeal  from  that  determination,  and  the  Courts 
have  no  power  to  review  it  at  the  instance  of  property  owners  who  are 
specially  taxed . '  ^ 

(b)  Approved  in  Bums  vs.  Baltimore,  48  Md.  198. 
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Appeal  from  Baltimore  County  Court.    Assumpsit  for  money  due 
for  paving  taxes,  imposed  upon  the  pro.perty  of  •  the  defend-    Qiy^ 
ants,  (the  appellees.)    They  pleaded  non  asmmpsit    At  the   ** •" 
trial  of  the  pliiintififs,  (now  appellants,)  gave  in  evidence  an  Act  of 
Assembly  of  this  State,  passed  at  November  Session,  1796,  ch.  G6^ 
entitled,  "An  Act  to  erect  Baltimore-Town,  in  Baltimore  County, 
into  a  city,  and  to  incorporate  the  inhabitants  thereof,"  and  also  an- 
other Act  of  the  General  Assembly  aforesaid,  passed  at  November 
Session,  1797,  ch.  54,  entitled,  ^'A  supplement  to  the  Act,  entitled, 
An  Act  to  erect  Baltimore-Town,  in  Baltimore  County,  into  a  city, 
and  to  incorporate  the  inhabitants  thereof.''     And  also  the  following 
Ordinances  of  the  Mayor  and  City  Council  of  Baltimore,  to  wit,  "An 
ordinance,  entitled.  An  Ordinance  to  apf)oint  City  Commissioners, 
and  prescribing  their  duties ;  an  ordinance,  entitled,  An  Ordinance 
directing  the  paving  of  a  part  of  Dulany  street,  in  the  City  of  Bal- 
timore; and  an  ordinance,  entitled.  An  Ordinance  for  paving  Wilkes 
street,  Washington  street,  Castle  alley,  and  County  street,  within 
ciertain  distances,  and  i'or  other  purposes,  so  as  more  effectually  to 
preserve  the  navigation."    And  the  plaintiffs  further  gave  in  evi- 
dence, certain  paving  tax  warrants,  signed  Henry  Stouffer,  James 
Martin,  and  Nathaniel  Hynson,  the  City  Commissioners  for  the  year 
1817,  and  approved  by  George  Stiles,  Esq.  the  Mayor  of  the  City  of 
Baltimore  for  the  year  last  aforesaid.    And  also  gave  in  evidence, 
that  the  said  paper  writings  are  the  warrants  issued  by  the  City 
Commissioners,  under  the  ordinances  hereinbefore  mentioned.    And 
further  gave  in  evidence,  that  at  the  time  of  the  passing  the  said 
ordinances,  the  said  Philip  Moore,  one  of  the  defendants,  was,  and  ever 
since  hath  been  seized  in  fee  of  one  undivided  moiety  of  certain  lots 
of  ground  in  the  said  warrants  mentioned,  which  moiety  had  be- 
longed to  his  deceased  wife,  as  one  of  the  heirs  of  William  Fell,  who 
was  former  owner,  and  died  seized  in  fee  of  the  whole  of  said  lots; 
and  that  the  said  Thomas  Johnson,  the  other  defendant,  at  the  time 
of  the  passing  the  ordinance  aforesaid,  did  hold,  and  ever  since  hath 
held,  as  tenant  by  the  courtesy,  the  other  undivided  moiety  of  the 
said  lots,  in  right  of  his  deceased  wife,  who  was  the  other  heir-at- 
law  of  said  Fell ;  and  that  the  amount  of  the  said  paving  taxes,  so 
charged  upon  the  said  lots  of  gi-ound,  so  held  by  the  said  defend- 
ants, are  as  follow,  to  wit :  On  Dulany  street  f  3,500.28,  on  Wilkes 
street  from  Market  street  to  Washington  •  street  $969.56,  on   ^^^ 
Washington  street  $116.55,  and  on  Wilkes  street  from  Wash-   «*  •  • 
ington  street  to  County  street,  $415.80.    And  the  plaintiffs  further 
gave  in  evidence,  that  the  City  Commissioners,  on  the  26th  day  of 
June,  1817,  contracted  for  the  paving  Dulany  street  between  Bond 
street  and  Castle  alley,  and  for  placing  kirb  stones  and  flag  or  step- 
pini^  stones  thereon ;  and  that  on  the  14th  day  of  April,  1817,  they 
contracted  for  the  paving  of  Wilkes  street  between  Market  street 
and  Washington  street,  and  placing  kirb  stones  thereon ;  and  also, 
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that  on  the  21st  day  of  July,  1817,  they  contracted  for  the  paving  of 
Washington  street  between  Fleet  street  and  and  the  north  side  of 
Wilkes  street,  and  placing  kirb  and  flag  stones  thereon ;  and  also, 
that  on  the  2Cth  October,  1817,  they  contracted  for  the  paving  of 
Wilkes  street  from  Washington  to  County  street,  and  placing  kirb 
and  flag  stones  thereon ;  all  which  contracts  were  made  in  the  name 
and  on  behalf  of  the  Mayor  and  City  Council  of  Baltimore.  And 
further  gave  in  evidence,  that  Dulany  street  from  Bond  street,  east- 
ward to  Market  street,  was  paved  in  the  fall  of  the  year  1817,  for  the 
paving  of  which  part  there  is  no  <jharge  or  claim  against  the  defend- 
ants, they  having  no  property  or  lots  on  said  part ;  that  the  paving 
of  the  residue  of  said  street  under  said  contract,  was  commenced  in 
April,  1818,  and  finished  in  the  fall  of  that  year;  that  the  paving  of 
Wilkes  street  between  Market  and  Washington  streets,  was  begun 
and  finished  in  the  summer  and  fall  of  1817 ;  and  that  tbe  paving  of 
the  other  parts  of  the  streets  in  said  contracts  mentioned,  were 
begun  in  April  or  May,  1818,  and  finished  in  that  year;  but  that  the 
same  had  been,  in  the  year  1817,  dug  down  and  filled  up  in  different 
parts,  as  t  he  unevenness  of  the  ground  rendered  necessary,  prepara- 
tory to  being  paved  under  the  said  contracts.  And  the  plaintiffs 
further  gave  in  evidence,  that  the  City  Commissioners  caused  that 
part  of  Castle  alley,  mentioned  in  the  ordinance  last  recited,  to  be 
paved  according  to  said  ordinance;  and  that  the  part  of  County 
street,  mentioned  in  the  said  ordiuiince  was,  at  the  time  of  the  mak- 
ing the  same,  a  small  distance,  not  exceeding  a  hundred  yards,  out 
of  the  then  limits  of  the  City  of  Baltimore;  and  that  before  the 
passing  of  the  ordinance  aforesaid  for  paving  Dulany  street,  that 
part  of  said  street,  from  Castle  alle^'  eastward  to  the  old  city  line, 
had  been  gravelled  and  put  in  good  order  by  •  and  at  the  ex- 
•*•  ^  pense  of  the  Baltimore  and  Havre-de-Grace  Turnpike  Road 
Company.  The  defendants  gave  in  evidence  the  Act  of  Assembly  of 
1791,  ch.  59;  the  Act  of  1816,  ch.  218;  and  of  1817,  ch.  148.  And 
also  gave  evidence,  that  the  Mayor  and  City  Council  of  Baltimore 
have  not  by  themselves,  the  City  Commissioners,  or  other  agents, 
contracted  for  the  paving  of  any  other  street,  part  of  street  or  place 
directed  by  the  said  ordinances,  other  than  those  mentioned  in  the 
aforesaid  contracts,  and  that  the  matters  and  w^ork  directed  to  be 
done  bv  the  said  ordinances  have  not  been  otherwise  or  further 
executed  than  asset  forth  in  said  contracts,  and  hereinbefore  stat^^l. 
And  also  gave  evidence,  that  the  ancient  eastern  boundary  line  of 
the  City  of  Baltimore,  called  in  the  aforesaid  ordinance  the  old  city 
line,  crosses  Dulany  street  about  200  feet  eastward  of  Castle  alley, 
that  said  street  has  not  been  paved  from  said  alley  eastward  to  the 
said  old  city  line.  And  also  gave  evidence,  that  the  description  or 
designation  of  persons  in  the  said  several  warrants,  as  *'  Fell's  heirs  *• 
or  ''  Fell's  h'rs,"  is  meant  and  intended  to  designate  and  describe  the 
heirs  of  the  said  William  Fell,  deceased,  who  was  the  owner,  and 
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died  seized  of  the  several  lota  of  ground  so  designated  in  the  said 
warrants;  and  that  the  said  deceased  wife  of  the  said  Johnson,  men- 
tioned in  the  plaintiff's  evidence,  died  intestate,  leaving  a  son  Wil- 
liam Fell  Johnson,  and  a  daughter,  Ann  Johnson,  her  heirs-at-law, 
to  whom  her  moiety  in  fee  of  said  lots  descended,  and  who  are  seized 
of  the  same  in  representation  of  their  mother,  as  heirs  of  the  said 
William  Fell,  and  that  they  reside  in  Baltimore  County.    And  they 
further  offered  evidence,  that  the  several  alterations,  from  the  origi- 
nal manuscript  of  the  said  warrants,  in  the  names  or  description  of 
persons  therein  charged  with  the  paving  taxes  aforesaid,  by  insert- 
ing in  a  different  hand-writing  from  the  said  originals,  the  names  or 
words  "P.  Moore  for  Fell's  heirs,"  "Moore  and  Johnson  for  Fell's 
heirs,"  whether  connectedly  or  separately  used  and  applied,  were  so 
written,  altered  and  made,  by  the  authority  of  the  City  Commis- 
sioners at  the  time  being,  and  done  after  the  institution  of  this  suit 
at  the  term  previous  to  the  trial  thereof.    And  they  further  offered 
evidence,  that  the  said  City  Commissioners  never  did  make  return^ 
under  their  hands  and  seals,  or  otherwise,  to  the  register  of  the  city, 
a  certificate  or  other  writings,  of  the  pitching,  levelling,  or  ^m^ 
•  grading  of  the  said  streets,  or  any  of  them,  or  cause  the  •*  •  «^ 
same  to  be  done,  and  that  the  said  several  warrants  were  issued,  and 
the  paving  aforesaid  done,  without  the  consent  of  the  proprietors  of 
a  majority  of  the  ground  fronting  on  the  said  streets,  or  either  of 
them,  or  the  consent  of  the  majority  of  the  proprietors  of  ground 
fronting  thereon,  or  on  either  of  them ;  and  that  the  said  charge  for 
paving  said  streets  is  made  at  the  rate  of  nine  cents  for  every  square 
foot  of  pavement  in  said  streets,  in  front  of  the  lots  or  ground  of 
individuals  thereon,  except  the  parts  allotted  for  footways,  which  are 
paved  at  the  expense  of  the  owners  of  the  lots  fronting  thereon,  at 
what  the  work  and  materials  may  cost.    The  defendants  then  prayed 
the  direction  of  the  Court  to  the  jury,  that  the  plaintiffs  were  not 
entitled  to  recover ;  which  direction  the  Court  [Hanson  and  Wabd^ 
A.  J.]  gave.    The  plaintiffs  excepted,  and  the  verdict  and  judgment 
being  against  them,  they  appealed  to  this  Court. 

The  cause  was  argued  at  the  last  June  Term,  before  Buchanan, 
C.  J.,  Eable  and  Mabtin,  J  J. 

Taney  and  Scott,  for  the  appellants,  contended — 1.  That  the  plain- 
tiff, had  the  right  to  impose  the  taxes  stated  in  the  declaration  and 
bill  of  exceptions.  2.  That  that  right  had  been  properly  exercised. 
3.  That  the  action  was  proi)erly  brought,  and  that  the  plaintiffs 
were  entitled  to  recover.  On  the  first  and  second  points  they  re- 
ferred to  the  Acts  of  Assembly  of  1796,  ch.  68,  and  1797,  ch.  54,  s.  2, 
and  the  several  ordinances  passed  by  the  City  Council  of  Baltimore 
on  the  subject  of  paving  streets,  &c.  Mayor  of  London  vs.  iS'ory, 
Carthewj  92;  6  Bac.  Ab.  tit  Statute,  381,  382,  3S4;  Fisher  vs.  Blight,  2 
Cranch,  386,  399;  Eeje  vs.  Loxdale,  1  Burr.  447;  Church  vs.  Crockery 
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3  Mass.  Rep.  21 ;  1  Bac.  Ab.  tit.  By-Laws^  544 ;  Rex  vs.  Spencer^  3 
Burr.  1837 ;  Martin  vs.  Mansfleld,  3  Mass.  Rep.  419 ;  Af'  Culloh  vs. 
Maryland,  4  W/«ea<.  316.  On  the  third  point,  they  referred  to  1  Esp. 
Dig.  6,  7;  5  Mass.  Rep.  325;  Tilden  vs.  MetcalJ)  2  Day^s  Rep.  259; 
Beatty  vs.  Marine  Insurance  Company,  2  Johns.  Rep.  109. 

Harper,  R.  Johnson,  and  Howard,  contended,  1.  The  action  had 
not  been  rightfull}-  conceived.  2.  The  right  to  lay  the  tax  was  a 
special  authority,  and  •  the  corporation  had  no  power  to  dele- 
&9\9  g^^Q  tijg  authority  to  the  City  Commissioners.  3.  The  pav- 
ing warrants  being  altered  after  the  institution  of  this  action,  wa« 
fatal  to  the  plaintiffs.  4.  The  warrant  is  made  the  contract.  5.  The 
plaintiffs  bad  no  right  to  recover  because  the  work  had  not  beeu 
done.  On  the  fii-st  point  they  referred  to  the  Act  of  1796,  ch.  68, 
s.  10 ;  1  Chitty^s  Plead.  339.  On  the  second,  to  Rex  vs.  Spencer,  3 
Burr.  1837 ;  Rex  vs.  Cutbushy  4  Burr.  2204 ;  The  King  vs.  Oinever, 
^  T.  R.  732 ;  Rex  vs.  Crode,  1  Cowp.  26. 

Curia  adv.  tuU. 

Buchanan,  C.  J.  at  this  term,  delivered  the  judgment  of  the 
Court.  The  decision  of  this  case  involves  the  construction  of  the 
second  section  of  the  Act  of  1797,  ch.  54,  a  supplement  to  the  Act 
incorporating  the  City  of  Baitimore.  That  section  of  the  Act,  after 
conferring  upon  the  corporation  full  power  and  authority  to  enact 
and  pass  all  ordinances  necessary  for  paving  and  keeping  in  repair 
the  streets,  lanes  and  alleys,  in  the  City  of  Baltimore,  gives  the 
further  power  "to  tax  any  particular  part  or  district  of  the  city,  for 
paving  the  streets,  lanes  or  alleys  therein,  or  for  sinking  wells,  or 
erecting  pumps,  which  may  appear  for  the  benefit  of  such  particular 
part  or  district."  The  question  arises  upon  this  latter  clause,  which 
is,  whether  authority  is  given  to  the  corporation  to  tax  any  par- 
ticular part  or  district  of  the  city  for  paving  the  streets,  lanes  or 
alleys  therein,  unless  such  paving  shall  appear  to  be  for  the  benefit 
of  that  particular  part  or  district;  or  whether  the  word  "which'' 
relates  to  wells  or  pumps  only  f  And  we  think  it  extends  as  well 
to  the  paving  the  streets,  lanes  and  alleys,  as  to  the  sinking  of  wells 
and  erecting  pumps.  A  general  and  unlimited  paving  power  is 
before  given  to  the  corporation,  and  it  is  difficult  to  suppose  that 
the  Legislature  meant  to  authorize  the  imposition  of  a  special  tax, 
on  any  particular  part  of  the  city,  for  any  paving  which  should  not 
be,  or  appear  to  be,  for  the  benefit  of  such  part.  Such  a  power 
might  be  attended  with  evil  consequences,  and,  in  many  cases,  woric 
very  great  injustice.  Where  a  street  is  directed  to  be  paved  for  the 
benefit  of  a  particular  part  or  district  of  the  city,  it  is  perhaps 
proi)er  that  ♦  such  part  or  district  should  be  taxed  for  the  pur- 
^^'^  pose;  but  where  the  paving  is  for  the  general  benefit,  and  not 
of  the  immediate  district  in  which  the  street  lies,  it  ought  to  be  paid 
for  out  of  the  general  fund;  and  there  would  be  much  injustice  in 
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imposing  a  special  tax  on  the  particular  district  for  that  object, 
which  could  not  have  been  the  intention  of  the  Legislature.  And 
where  a  law  is  of  doubtful  construction,  that  interpretation  should 
be  given  it,  so  far  as  it  can  be  done,  which  is  pregnant  with  the  least 
mischief.  This  view  of  the  second  section  of  the  supplement  to  the 
charter  of  the  City  of  Baltimore,  brings  us  to  an  examination  of  the 
two  ordinances  of  the  10th  of  April,  1817,  on  which  this  suit  is 
founded.  Each  of  these  ordinance8  has  a  preamble  setting  out  the 
pu-pose  for  which  it  was  passed.  The  first,  that  for  paving  a  part 
of  Dulany  street,  after  reciting  in  the  preamble  that  it  is  a  public 
highway  leading  into  the  city,  which  ought  to  be  kept  in  the  most 
perfect  state  of  repair,  and  good  condition,  but  has  become  in  many 
places  dangerous  to  travellers  passing  in  carriages  after  dark,  and 
that  there  is  an  imperious  necessity  for  having  it  paved,  proceeds  to 
direct  the  City  Commissioners  to  pave  it,  in  order  to  remove  those 
inconveniences  to  travellers,  and  imposes  a  tax  on  that  particular 
district  of  the  city  for  that  purpose.  The  title  of  the  other  is, 
"An  Ordinance  for  paving  Wilkes  street,  Washington  street,  (3astle 
alley  and  County  street,  within  certain  distances,  and  for  other  pur- 
poses, so  as  more  effectually  to  preserve  the  navigation."  The  pre- 
amble states  the  object  to  be  the  protection  of  the  navigation  from 
injury  by  the  wash  coming  down  the  hills,  and  also  to  remove  the 
injury  and  inconvenience  exi^erienced  by  many  individuals  from  the 
same  cause,  and  that  no  alternative  presents  itself,  but  the  pay- 
ing the  streets  mentioned,  for  which  purpose  a  tax  is  imposed  on 
the  particular  districts  in  which  they  lie. 

If  these  ordinances  were  without  preambles,  though  the  paving 
directed  to  be  done  is  no  where  said  to  be  for  the  benefit  of  the  par- 
ticular parts  or  districts  in  which  the  streets  lie,  yet  such  an  exer- 
cise of  the  special  taxing  power,  in  the  absence  of  any  thing  to  the 
contrary,  would  be  taken  to  have  been  in  pursuance  of  the  authority 
conferred  by  the  charter.  The  City  Council  would  be  presumed  not 
to  have  exceeded  their  powers,  but  to  have  imposed  the  tax,  for  that 
purpose  only  for  which  the  charter  authorizes  •  it  to  be  im-  q^^ 
posed;  and  with  no  other  guide  the  mind  would  come  to  the  •'^'^ 
conclusion,  that  it  did  appear  to  them  to  be  for  the  benefit  of  those 
particular  districts,  and  it  is  not  necessary  that  it  should  be  expressly 
so  stated. 

Bat  it  is  a  settled  principle,  that  in  the  exposition  of  statutes, 
every  part  should  be  taken  into  consideration,  in  order  to  arrive  at 
the  intention  of  the  Legislature,  which,  when  it  plainly  appears, 
ongbt  to  prevail.  It  is  also  a  general  rule,  that  the  preamble  of  a 
statute  is  a  key  to  its  construction,  and  should  be  resorted  to,  to 
unlock  the  mind  of  the  makers,  but  not  to  restrain  the  general 
words  of  an  enacting  clause,  wiiich,  understood  according  to  their 
genuine  and  natural  import,  clearly  and  plainly  express  the  meaning 
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of  the  Legislature.    And  the  same  general  rules  of  construction  are 
equally  applicable  to  the  ordinances  of  a  corporation. 

In  the  enacting  clauses  alone,  of  the  ordinances  under  considera- 
tion, not  a  word  is  to  be  found  expressive  of  the  opinion  of  the 
makers,  that  the  paving  directed  would  be,  or  appeared  to  them  to 
be,  for  the  benefit  of  the  particular  districts,  they  only  direct  the 
streets  to  be  paved,  and  impose  the  ta?:  for  that  purpose.    And  look- 
ing to  these  clauses  alone,  the  mind  is  left  to  labor  to  discover  why 
these  particular  districts  are  so  taxed,  and  to  conjecture  that  the 
paving  appeared  to  the  corporation  to  be  for  their  benefit,  but  if  we 
apply  the  preamble  as  a  key,  the  mind  of  the  makers  is  at  once 
opened,   and  the  intention   clearly  disclosed,  by  which  it  plainly 
appears,  that  the  paving  wa«  meant  in  one  case  for  the  benefit  of 
travellers,  and  the  improvement  of  a  public  highway  leading  into 
the  cit3',  and  in  the  other,  to  preserve  the  navigation;  both  of  which 
objects  were  matters  of  general  concern,  and  it  was  not  considered 
to  be  for  the  benefit  of  either  particular  district,  or  intended  for  that 
purpose,  and  nothing  is  left  to  construction.    The  keeping  in  repair 
a  public  highway  leading  to  the  city,  which  is  declared  by  the  pre- 
amble to  be  the  object  of  one  of  the  ordinances  in  question,  and  the 
preservation  of  the  navigation,  the  declared  object  of  the  other,  are 
clearly  matt-ers  of  public  and  general  concern,  and  in  the  latter  case 
of  peculiar  benefit  to  the  parts  or  districts  of  the  city  contiguous  to 
the  harbor;  and  there  would  be  much  hardship  in  taxing  any  par- 
ticular part  or  district  of  the  city  for  doing  what  is  for  the  benefit  of 
•  another  part,  or  for  the  benefit  of  the  whole,  the  burden  of 
f39U  which  should  be  borne  by  the  whole.    The  taxing  the  par- 
ticular districts,  therefore,  in  this  case,  not  for  their  benefit,  but  for 
the  benefit  and  convenience  of  the  whole  city,  was  unauthorized, 
and  the  ordinances  so  far  nugatory  and  void,      ffxidgment  affirmed. 


The  Mayor,  &c.  of  Baltimore  vs.  Howard. 

The  possession  of  a  power  by  a  corporation  to  do  an  act,  is  of  itself  the 
possession  of  the  right  to  provide  for  the  doing  of  that  act  bj  agents. 
But  the  giving  a  power  to  a  corporation,  and  the  giving  authority  to 
provide  for  the  exercise  of  a  power,  are  different — the  authority  to  pro- 
vide for  the  exercise  of  a  power  not  being  the  possession  of  the  power 
itself,  but  a  right  only  to  confer  it,  or  to  authorize  tbe  exercise  of  it  by 
others,  (a) 

All  statutes  made  in  pari  materia  are  to  be  taken  and  construed  together,  as 
if  they  were  one  system  *,  and  that  though  not  expressly  referring  to 
each  other,  and  even  after  one  has  expired  or  been  repealed.  (&) 


(a)  Approved  in  Baltimore  vs.  Hopkins  Hospital,  56  Md.  35. 

(b)  Cited  in  State  vs.  Kirkly,  29  Md.  108. 
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Where  an  Act  of  Assembly  authorizes  the  collection  of  taxes  imposed  bj 
such  Act,  by  distress  or  action  of  debt,  or  where  an  Act  authorizes  the 
tax,  but  gives  no  remedy,  in  either  case  an  action  of  assumpsit  will  lie, 
on  the  principle  that  where  the  law  gives  a  claim  to  one  against  another,  it 
raises  an  implied  a88umi)sit  on  the  legal  obligation  to  pay.  (a) 

The  giving  a  remedy  by  distress  or  action  of  debt,  is  cumulative  only,  and 
does  not  take  away  the  action  arising  by  implication  on  the  legal  obliga- 
tion to  pay  a  claim  created  by  law.  (5) 

• 

Appeal  Irom  Baltimore  County  Court.    Assumpsit  to  recover  a 
sum  of  money  due  for  paving  taxes  imposed  by  the  plaintiffs,  (the 
appellants,)  on  the  defendant,  (the  appellee.)    Plea  non  <i88umpgit 
At  the  trial,  the  plaintiffs  gave  in  evidence  an  Act  of  the  General 
Assembly,  passed  at  November  Session,  1796,  ch.  68,  entitled,  *'An 
Act  to  erect  Baltimore  Town,  in  Baltimore  County,  into  a  city,  and 
to  incorporate  the  inhabitants  thereof."    They  also  gave  in  evidence, 
another  Act  of  the  Oeneral  Assembly,  passed  at  November  Session, 
1797,  ch.  54,  entitled,  ^'A  supplement  to  the  Act,  entitled.  An  Act  to 
erect  Baltimoi-e  Town,  in  Baltimore  County,  into  a  city,  and  to  in> 
corporate  the  inhabitants  thereof."    They  further  gave  in  evidence, 
an  ordinance  of  the  Mayor  and  City  Council  of  Baltimore,  approved 
March  9th,  1807,  entitled,  "An  Ordinance  to  appoint  City  Commis- 
sioners, and  prescribing  their  duties."    And  also  gave  in  evidence, 
the  following  notice,  signed  by  Stouffer,  Hynson  and  Martin,  the 
City  Commissioners  and  Commissioners  of  Health,  on  the  1st  of 
April,  1817.    "  Notice  is  hereby  given,  that  the  office  of  the  City  Com- 
missioners and  the  commissioners  of  health  is  kept  in  the  chamber 
of  the  Port  Wardens,  over  the  Mayor's  office,  where  the  board  will 
sit  every  Monday  morning,  at  9  o'clock,  for  the  purpose  of  commu- 
nicating and  receiving  information  and  applications  from  the  citizens 
relative  to  the  duties  required  of  them  by  the  ordinances  of  the  city 
corporation,  and  for  the  accommodation  of  the  public.     Samuel 
Young,  their  clerk,  will  attend  at  the  office  daily,  from  the  hours  of 
9  o'clock,  A.  M.  to  1  P.  M.  and  from  3  o'clock,  P.  M.  to  5,  except 
when  engaged  with  the  board  on  out-door  duties,  and  in  that  case, 
the  orders  and  applications  are  requested  •  to  be  left  at  the   q^ - 
office,  and  will  be  duly  attended."    And  proved  also,  that  the  384 
said  notice  was  published  in  the  Federal  Gazette  and  American 
newspapers.    They  also  gave  in  evidence,  that  during  the  year  1817, 
Henry  Stouffer,  Nathaniel  Hynson  and  James  Martin,  were  City  Com- 
missionerH,  duly  appointed  and  qualified.    And  they  further  gave  in 
evidence,  that  the  following  petition  was  made  to  the  said  commis- 
ftioners  on  Monday  the  7th  day  of  April,  1817  :     '*The  honorable  the 
Mayor  and  City  Council  of  Baltimore.    Gentlemen — We,  the  under- 


(a)  Affirmed  in  Tax  Cmirt  vs.  B.  R,  Co,  50  Md.  295,  and  Daahiell  vs.  Balti- 
more^ 45  Md.  621.    Cf.  Uordon  vs.  Baltimore^  5  Gill,  243. 
(6)  Approved  in  Dvgan  vs.  Baltimore,  1  G.  &  J.  502. 
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signers,  property  holders  and  tenants  of  the  ground  and  premises 
lying  on  each  side  of  Hanover  street,  between  Lee  and  Hill  streets, 
beg  leave  to  state  to  your  honors,  that  they  are  desirous  the  street 
above  mentioned,  to  wit,  Hanover,  should  l>e  paved."  (Signed  by 
four  peraons.)  And  the  following  entries  made  in  the  books  of  said 
commissioners :  '*  Monday,  April  7th.  1817.  The  full  board  met. 
Received  an  application  for  paving  Exeter  street  from  Great  York 
street  to  Wilkes  street,  and  one  lor  paving  Green  street  fmm  Pitt  to 
Great  York ;  also  one  for  paving  Hanover  street  between  Lee  and 
Hill  street."  "  Monday,  May  12, 1817.  The  full  board  met.  Re- 
ceived pro])osals  from  S.  W.  Bay  ley  for  paving  Hanover  street  from 
Lee  to  Hill  street."  "  Monday,  June  25th,  1817.  The  board  met. 
Present  Messrs.  Martin  and  Hynson.  Sent  to  the  collector  warrant 
for  paving  tax  on  Hanover  street."  And  they  further  gave  parol 
evidence,  that  upon  said  application,  the  said  commissioner^  decided 
to  pave  said  street,  and  obtained  the  verbal  assent  of  the  Mayor  of 
said  city  to  such  pavement;  they  also  offered  evidence  by  parol, 
that  the  signers  of  said  petition  constituted  a  majority  of  the  pro- 
prietors and  tenants  inhabiting  on  said  street,  between  the  limits 
required  to  be  paved.  They  also  gave  in  evidence,  the  following 
warrant :  "  City  of  Baltimore,  88,  The  City  Commissioners  to  Thomas 
Rogei-s,  Esq.  City  Collector.  Whereas  a  majority  of  the  proprietors 
of  lots  bounding  on  Hanover  street,  between  Lee  street  and  Hill 
street,  and  tenants  residing  thereon,  by  a  written  application  to  the 
City  Commissioners,  bearing  date  the  tenth  day  of  March  last,  re- 
quested that  the  said  street  should  be  paved,  and  the  said  commis- 
sioners having  determined  on  the  propriety  thereof,  did  cause  to  be 
made  the  following  list  of  the  names  of  the  persons  who  are  liable 
to  pay  the  tax  by  law  directed  to  be  levied  for  paving  said  street, 
and  the  •  amount  of  the  same  respectively  due  from  each  per- 
3®®  son,  as  follows,  to  wit :  John  B.  Howard,"  &c.  "  We,  the  City 
Commissioners  do  therefore  in  pursuance  and  by  virtue  of  an  ordi- 
nance, entitled,  'An  Ordinance  to  appoint  City  Commissioners,  and 
prescribing  their  duties,'  hereby  authorize,  direct  and  require  yon  to 
collect  from  the  several  persons  above  named,  the  sums  of  money 
annexed  to  their  respective  names,  for  the  pnrpose  above  mentioned; 
and  for  so  doing  this  shall  be  your  sufficient  warrant.  Given  under 
oiu"  hands  and  seals,  this  23d  day  of  June,  1817. 

Nathaniel  Hynson,  [Seal.] 
James  Mabtin,  [Seal.] 
Approved  the  23d  June,  1817.  Geo.  Styles,  Mayor J^ 

And  also  gave  in  evidence  that  the  said  street  then  was,  and  still 
is  a  street  within  the  City  of  Baltimore;  the  plaintiffs  further  offered 
in  evidence,  that  all  that  part  of  Hanover  street  north  of  Lee  street, 
had  been  previously  paved,  (which  is  several  squares,)  and  that  one 
square  of  the  City  of  Baltimore  extends  from  Lee  street  to  Hill  street; 
and  also  gave  in  evidence  a  plot  thereof,  which  had  been  made  by 
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• 


the  City  Commissioners,  and  that  the  City  Commissioners  caused  that 
part  of  Hanover  street,  between  Lee  and  Hill  streets,  to  be  paved, 
aDd  that  the  proportion  of  said  paving  tax,  chargeable  to  the  de- 
fendant, amounted  to  $789.85.  And  the  defendant,  by  cross-exami- 
nation of  the  plaintiffs'  witness,  proved  that  Hanover  street  extended 
some  distance  on  both  sides  of  the  part  for  the  paving  of  which  the 
petition  was  presented,  and  also  that  all  the  petitioners  resided  be- 
tween Hill  street  and  Busy  alley,  an  intermediate  alley  between  Lee 
and  Hill  streets.  The  defendants  then  prayed  the  Court  to  instruct 
the  jury  that  the  plaintiffs  were  not  entitled  to  recover;  which  in- 
struction the  Court  [Dobsby,  C.  J.,  Hanson  and  Wabd,  A.  J.]  gave 
to  the  jury.  The  plaintiffs  excepted,  and  the  verdict  and  judgment 
being  against  them,  they  prosecuted  this  appeal. 

The  cause  was  argued  in  this  Court  at  the  last  June  Term  before 
Buchanan,  C.  J.,  Eable  and  Mabtin,  JJ. 

Taney  and  Scotty  for  the  appellants,  contended,  1.  The  ordinance 
of  March  9th,  1807,  conferred  the  power  on  the  City  Commissioners 
to  pave  the  street,  and  apportion  the  tax  in  the  manner  they  have 
done,  provided  the  proper  number  of  inhabitants  applied. 

•  2.  The  proper  number  of  inhabitants  did  apply,  and  the  q^^ 
power  is  well  executed.  3.  The  action  of  assumpsit  is  a  •»^" 
proper  remedy. 

Harper,  R.  Johnson^  and  Howard,  for  the  appellee. 

This  cause  was  argued  in  connexion  with  the  case  of  The  Mayor, 
lire,  of  Baltimore  vs.  Moore  dt  Johnson,  {ante  375.)  . 

CuHa  adv.  vult 

Buchanan,  C.  J.  at  this  term,  delivered  the  opinion  of  ths  Court. 
This  case  differs  essentially  from  the  case  of  The  Mayor,  dte.  of  Bal- 
timore vs.  Moore  and  Johnson,  {a/nte  375.)  In  that  case  the  streets 
were  directed  to  be  paved,  and  the  taxes  imposed  by  special  ordi- 
nances passed  for  that  purpose.  And  in  this  case  the  paving,  for 
which  the  amount  of  the  tax  sued  for  was  imposed,  was  determined 
on  by  the  City  Commissioners,  under  the  authority  of  the  ordinance 
of  the  9th  of  March,  1807,  "  to  appoint  City  Commissioners,  and  pre- 
scribing their  duties ; "  and  it  is  objected,  on  the  part  of  the  appellee, 
that  no  such  authority  could,  under  the  charter,  be  conferred  upon 
them,  and  therefore,  that  the  ordinance  itself  is  void,  and  the  pro- 
ceedings of  the  commisssioners  nugatory ;  which  makes  it  necessary 
to  inquire  into  the  powers  of  the  corporation  in  that  respect. 

By  the  ninth  section  of  the  charter,  (1796,  ch.  68,)  it  is  enacted, 
'^  that  the  powers  and  authority  vested  in  the  town  commissionei-s, 
special  commissioners,  and  port  wardens,  heretofore  appointed  by 
law  for  Baltimore-Town,  except  the  authority  of  the  town  commis- 
sioners to  hold  elections  agreeably  to  the  Constitution  and  form  of 
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government,  shall  cease  and  determine  as  soon  as  this  Act  shall  be 
in  force  and  operation ;  and  the  corporation  of  the  City  of  Baltimore 
are  hereby  declared  to  possess,  and  may  provide  for  the  exercise  of 
all  powers  and  authorities  now  vested  in  the  said  tow^n  commissioners, 
special  commissioners,  and  port  wardens,  except  the  holding  elections 
for  delegates  to  the  General  Assembly."  Now,  by  the  sixth  section 
of  the  Act  of  1782,  ch.  17,  the  special  commissioners  of  Baltimore 
were,  or  a  majority  of  them,  directed  and  emi)owered  "  from  time  to 
time,  as  often  as  there  might  be  occasion,  to  meet  and  consult  together 
respecting  what  streets,  or  parts  of  streets,  and  what  lanes  or  alleys, 
were  to  be  paved ; "  '^  to  contract  for  all  the  materials  for  the  purpose, 
Qfi«y  *^^^  ^^  *  employ  such  and  as  many  workmen  as  they  should  judge 
••^  ■  necessary,"  &c.  B3'  that  Act  unlimited  discretionary  power 
was  vested  in  the  special  commissioners  of  Baltimore,  to  determine 
what  streets  should  be  paved,  &c.  By  the  ninth  section  of  the  char- 
ter, the  corporation  is  authorized  "  to  provide  for  the  exercise "  of 
the  same  power.  Provide  for  the  exercise,  how?  Why,  if  neces- 
sary, by  some  other  person  or  persons,  and  not  exclusively  by  them- 
selves ;  the  very  conferring  of  the  power  upon  them,  being  of  itself 
a  provision  for  the  exercise  of  it  by  them,  and  rendering  the  express 
authority  "  to  provide  for  the  exercise  of  them  "  unnecessary,  if  by 
it  the  exercise  of  it  by  themselves  is  meant.  The  eighth  section  of 
the  charter  also  gives  ^^  full  power  and  authority  to  the  corporation 
to  pass  all  ordinances  necessary  to  give  effect  and  operation  to  all 
the  powers  vested  in  them,"  which  surely  was  sufficient  authority  to 
them  to  pass  any  ordinances  necessary  to  the  exercise  of  the  powers 
conferred  by  the  ojnth  section,  no  matter  what  these  powers  might 
be.  The  provision  of  the  ninth  section,  therefore,  authorizing  the 
corporation  to  provide  for  the  exercise  of  them,  was  wholly  unneces- 
sary, unless  it  was  intended  to  give  them  the  power  to  provide  for 
the  exercise  of  them  by  some  other  persons  or  agents.  The  possess- 
ing a  power,  and  having  authority  to  exercise  a  power,  are  one  and 
the  same ;  and  the  vesting  in  the  corporation  all  the  powers  and 
authorities  of  the  special  commissioners,  was  an  ample  provision  by 
the  Legislature  for  the  exercise  of  those  powers  by  the  corporation, 
and  full  authority  for  them  to  do  so.  But  ^'  the  giving  a  power," 
and  the  giving  authority  "  to  provide  for  the  exercise  of  a  power," 
are  not  the  same,  but  different — the  authority  to  pro\ide  for  the  exer- 
'Cise  of  a  power  not  being  the  possession  of  the  power  itself,  but  a 
right  only  to  confer  it,  or  to  authorize  the  exercise  of  it.  In  this 
case  the  intention  of  the  Legislature  was  not  to  authorize  the  cor- 
poration to  provide  for  the  exercise  of  the  powers  of  the  special  com- 
missioners, by  paitsiug  ordinances  giving  authority  to  themselves  to 
exercise  these  powers,  that  authority  being  before  fully  vested,  bat 
having  so  clothed  them  with  these  powers,  to  give  them  the  further 
power  "  to  provide  for  the  exercise "  of  them,  by  their  authorized 
agents,  in  such  manner  as  in  their  judgment  might  be  best.    The 
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exercise  of  a  power,  and  providing  for  the  exercise  of  a  power,  are 
very  *  different  things.  The  passing  an  ordinance  directing  ^^^ 
any  particular  street  to  be  paved,  would  be  an  exercise  by  the  ^^^ 
corporation  of  the  power  and  authority  transferred  to  them  from  the 
special  commissioners,  to  determine  what  streets  shall  be  paved. 
But  the  passing  an  ordinance,  as  in  this  case,  authorizing  the  City 
Oommissioners  to  meet  and  determine  what  streets  shall  be  paved, 
would  be  a  providing  "  for  the  exercise,"  by  the  City  Commissioners, 
of  that  power  originally  confided  to  the  special  commissioners.  If 
the  corporation  has  no  right  *'  to  provide  for  the  exercise,"  by  the 
City  Commissioners  or  others,  of  the  powers  formerly  possessed  by 
the  special  commissioners,  that  clause  of  the  ninth  section  of  the 
charter,  authorizing  them  "to  provide  for  the  exercise"  of  these 
powers,  is  perfectly  nugatory,  since  without  it  they  possessed  all  the 
powers  of  the  special  commissioners,  with  authority  to  exercise  them 
themselves,  (which  is  the  same  thing,  there  being  no  difference  be- 
tween the  power  to  do  a  thing,  and  authority  to  exercise  the  power 
of  doing  it,)  and  also  in  the  language  of  the  eighth  section  of  the 
charter,  "  full  power  and  authority  to  pass  all  ordinances  necessary 
to  give  effect  and  operation  to  those  powers,"  and  consequently  to 
make  any  provision  by  ordinance,  necessary  to  their  due  exercise  of 
them.  The  words  and  meaning  of  one  part  of  a  statute  may  some- 
times lead  to  and  furnish  au  explanation  of  the  sense  of  another ; 
and  it  is  a  rule  in  the  exposition  of  statutes,  that  one  part  should  be 
taken  with  another,  and  the  whole  be  considered  together,  and  so 
construed  as  that  no  clause,  sentence  or  word,  shall  if  it  can  be 
avoided,  be  superfluous  or  insignificant.  The  clause  in  question  of 
the  ninth  section  of  the  charter,  was  intended  to  have  some  mean- 
ing ;  to  construe  it  to  mean,  that  the  corporation  shall  have  authority 
to  provide  for  the  exercise  by  themselves  only  of  the  "  powers  and 
authority  "  before  confided  in  the  special  commissioners,  would  be  to 
render  it  superfluous,  provision  for  the  exercise  of  them  by  the  cor- 
poration, being  before  made  by  the  same  section,  in  conferring  upon 
the  corporation  all  those  powers  and  authorities ;  and  also  the  right 
to  provide  for  the  exercise  of  them,  by  the  general  and  full  ix>wer 
and  authority  given  to  the  corporation  by  the  eighth  section,  "  to 
pass  all  ordinances  necessary  to  give  effect  and  operation  to  all  the 
powers  vested  in  them."  \  And  it  cannot  be  taken  to  have  been  used 
without  meaning,  but  was  *  intended  by  the  Legislature  to  *^^^ 
perform  some  office,  and  by  construing  it  to  mean  that  the  ^^^ 
corporation  may  provide  for  the  exercise  of  those  powers  by  their 
authorized  agents,  or  in  any  manner  best  suited  in  their  judgment 
to  the  end  intended,  it  will  be  rendered  neither  superfluous,  nor  in- 
significant, but  a  sensible  effect  and  operation  will  be  given  to  it,  not 
inconsistent  with  any  of  the  provisions  of  the  charter.  And  other 
clauses  of  the  charter  show  that  to  be  the  sense  in  which  it  was  used, 
by  showing  that  it  would  be  supei'fluous  if  differently  construed. 
21  6  H.  &  J. 
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The  special  commissioners  had  power  and  authority  to  determine  on 
the  mode  of  paving,  to  contract  for  materials,  and  with  such  and  as 
many  workmen  as  they  might  judge  necessary  to  be  employed:  the 
same  power  is  vested  in  the  corporation.  And  can  it  be  said,  that 
they  have  no  right  to  authorize  the  City  Commissioners,  or  other 
agents,  to  exercise  that  power?  If  they  have  the  right,  and  if  they 
can  authorize  the  City  Commissioners  to  contract  for  materials  for 
paving,  to  determine  on  the  mode  of  paving,  and  to  contract  with 
such  workmen  as  they  may  judge  necessary,  why  may  not  the  cor- 
poration empower  them  to  determine  what  streets  shall  be  paved  f 
One  equally  with  the  other  is  an  employment  of  the  mind,  an  exer- 
cise of  the  judgment.  Why  can  they  "  provide  for  the  exercise  "  by 
the  City  Commissioners,  of  one  of  the  powers  of  the  special  commis- 
sioners more  than  another?  Is  there  any  thing  in  the  charter 
authorizing  such  a  discrimination  ?  If  there  is,  we  have  not  been 
able  to  discover  it.  Moreover,  by  the  second  section  of  the  Act  of 
1797,  ch.  54,  the  supplement  of  the  charter,  <^  full  power  and  au- 
thority are  given  to  the  corporation  to  pass  all  laws  and  ordinances 
necessary  for  paving  and  keeping  in  repair  the  streets.''  This  is  a 
general  and  sweeping  power,  an  absolute  discretionary  power  to  pass 
any  ordinance  which  in  their  judgment  may  be  necessary  for  paving 
the  streets,  &c.  In  the  exercise  of  which,  it  is  not  required  of  them 
to  incorporate,  in  any  ordinance  they  may  pass,  a  declaration  or 
expression  of  their  opinion  of  the  necessity  for  passing  it.  The  ordi- 
nance itself,  if  nothing  api>ears  to  the  contrary,  must  in  general  be 
taken  as  evidence  of  their  thinking  it  necessary ;  yet  if  it  should 
appear  upon  the  face  of  it  to  be  unnecessary,  it  would  in  such  case 
be  an  excess  of  authority,  and  void.  But  is  that  the  case  here?  AH 
^  ^  ordinances  are  passed  by  the  City  Council,  who  sit  only  once 
a^%9  «  3^  year,  and  though  it  is  true  they  may  be  convened  by  the 
Mayor  whenever,  in  his  opinion,  the  public  good  may  require  it,  yet 
there  is  an  expense  and  inconvenience  attending  their  frequent  meet- 
ings, that  would  be  burdensome  to  the  city,  and  vexatious  to  the 
individual  members  of  the  City  Council,  which  it  may  be  expedient 
to  avoid,  and  which  the  ordinance  in  question  is  calculated,  and  was 
probably  intended  to  obviate,  the  City  Commissioners  being  by  it 
directed  to  meet  twice  in  every  month,  who  are  thus  enabled  to  jjro- 
vide  for  exigencies  as  they  may  arise.  And  there  may  be  a  neces- 
sity every  month  in  the  year,  or  ol tener,  for  paving  or  repairing  some 
street  or  other  iii  the  city,  which  could  not  well  be  attended  to  by 
the  City  Council.  If  then  such  an  ordinance  was  necessary  for  pav- 
ing and  keeping  in  repair  the  streets,  it  was  authorized  by  the  gene- 
ral and  full  power  given  by  the  supplement,  'Ho  pa.ss  all  laws  and 
ordinances  necessary,"  &c.  and  is  free  from  the  objection,  that  it 
delegated  to  the  City  Commissioners  powers  which  the  corporation 
had  no  right  to  transfer.  It  is  not  a  power  to  impose  a  duty,  or  to 
make  a  law  directing  a  street  to  be  paved,  that  the  corporation  conid 
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not  delegate,  and  can  only  exercise  themselves,  but  merely  an  au- 
thority to  ascertain,  as  the  agents  of  the  corporation,  what  streets 
ought  to  be  paved. 

The  original  Act,  and  the  supplement,  are  to  be  considered  as  one 
system,  and  the  provision  of  the  ninth  section  of  the  former,  author- 
izing the  corporation  ^'  to  provide  for  the  exercise  "  of  the  powers  of 
the  special  commissioners,  and  the  general  power  given  to  them  by 
the  latter,  to  pass  all  ordinances  necessary  for  paving  and  keeping 
iQ  repair  the  streets,  &iG.  to  be  construed  as  if  they  formed  one  sec- 
tion or  clause,  giving  full  power  and  authority  ^<  to  provide  for  the 
exercise  "  of  all  the  powers  and  authorities  which  had  been  confided 
to  the  special  commissioners,  by  passing  any  ordinances  necessary 
for  paving  and  keeping  in  repair  the  streets,  &c.    And  so  construed, 
the  passing  an  ordinance,  empowering  and  directing  the  City  Com- 
missioners to  meet  from  time  to  time,  to  ascertain  and  determine, 
(which  is  all  that  the  ordinance  does,)  as  the  agents  of  the  corpora- 
tion, what  streets,  &ic,  ought  to  be  paved  or  repaired,  will  be  found  to 
be  no  abuse  or  excess  of  power  by  the  corporation.    But  in  truth 
there  is  no  discretionary  power  delegated  to  the  City  Commissioners 
to  say  what  streets,  &c.  shall  be  •  paved.    The  language  of 
the  ordinance  is  "  that  the  City  Commissioners,  or  a  majority  of  •'*'  * 
them,  on  the  first  and  third  Mondays  in  every  month,  at  such  time 
and  place  as  they  may  appoint,  shall  meet  and  consult  together, 
respecting  the  levelling,  pitching,  and  paving  or  repairing  the  streets, 
&c.  within  the  city;"  ^'and  that  the  said  commissioners  may,  with 
the  approbation  of  the  Mayor,  from  time  to  time,  proceed  to  the  pav- 
ing of  such  streets,  &c.  only,  as  a  majoi^ity  of  the  proprietors  and 
tenants  inhabiting  thereon  shall  require."    The  directions  to  the 
commissioners  are  to  meet  and  consult  together,  but  with  authority 
to  pave  no  street  without  the  approbation  of  the  Mayor,  nor  unless 
it  shall  also  be  required  by  a  majority  of  the  proprietors  and  tenants 
inhabiting  thereon. 

Thus  the  approbation  of  the  Mayor,  and  the  request  of  a  majority 
of  the  proprietors  and  tenants,  are  made  a  rule  for  the  government 
of  the  commissioners.  They  are  made  the  evidence  (by  which  the 
commissioners  are  to  be  governed,)  of  the  propriety  of  paving  any 
street,  in  the  absence  of  which  they  could  proceed  to  pave  none. 

It  i8  a  determination  of  the  corporation,  expressed  by  ordinance, 
that  the  approbation  of  the  Mayor,  and  the  request  of  a  majority  of 
the  proprietors  and  tenants  inhabiting  thereon,  is  sufficient  evidence 
o£  the  propriety  of  paving  a  street,  with  authority  only  to  the  com- 
missioners to  proceed  under  such  circumstances  to  the  paving  of  it. 
It  was  not  denied  in  argument,  and  is  therefore  taken  as  conceded, 
that  the  authority  given  to  the  commissioners  was  in  this  case  regu- 
larly pursued.  As  to  the  tax,  it  was  not,  as  has  been  imagined,  im- 
posed by  the  commissioners ;  they  had  no  authority  to  do  so,  nor 
could  the  corporation  confer  upon  them  such  a  power,  but  it  was  im- 
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posed  by  the  ordinance  itself,  and  the  assessing  and  levying  of  it  by 
them,  as  directed  by  the  ordinance,  was  only  an  apportionment  of 
it — a  mere  matter  of  figures  and  calculation,  a  ministerial  act  to 
carry  the  law  into  eiFect,  which  it  was  the  duty  of  the  commissioners 
to  i)erform.  In  the  case  of  7'he  Mayor,  dbc.  of  Baltimore  vs.  Moore 
and  Johnson,  it  was  held,  that  the  corporation  could  not  tax  any  par- 
ticular part  or  district  of  the  city  for  paving,  unless  such  paving  ap- 
peared to  be  for  the  benefit  of  that  particular  part  or  distnct.  But 
in  any  ordinance  directing  a  sti'eet  to  be  paved,  and  imposing  a  tax 

on  the  district  for  that  purpose,  •  it  need  not  be  stated  to  be 
aVA  f-Qj,  |;jj^  benefit  of  such  district,  but  will  be  so  taken  if  nothing 
appears  to  the  contrary.  Here  the  paving  wa«  under  the  authority 
of  a  general  ordinance,  on  the  application  of  a  majority  of  the  pro- 
prietors and  tenants  residing  on  the  street,  and  with  the  approbation 
of  the  Mayor,  as  required  by  the  ordinance.  The  paving  of  streets 
is  prima  fOfCie  for  the  benefit  of  the  parts  or  districts  of  a  town 
through  which  they  pass,  and  more  especially  when  applied  for  by  a 
majority  of  the  immediate  inhabitants;  and  in  directing  a  tax  to  be 
levied  on  such  districts  for  that  purpose,  the  corporation  must  be 
considered  as  having  a(*.ted  on  that  principle,  nothing  appearing  in 
the  ordinance  to  the  contrary.  And  though  in  particular  instances 
it  may  turn  out  not  to  be  practically  for  the  benefit  of  the  immediate 
district,  yet  that  cannot  aflFect  the  validity  of  the  ordinance,  which 
had  such  benefit  in  view.  The  objection  that  the  application  to  the 
commissioners  to  have  the  street  in  question  paved,  was  not  made 
by  the  proi)rietors  of  a  majority  of  the  property  lying  on  the  street, 
cannot  be  sustained ;  it  was  made  by  a  majority  of  the  proprietors 
and  tenants  inhabiting  thereon,  in  the  language  of  the  ordinance, 
and  the  Act  of  1817,  ch.  148,  s.  18,  declaring  "that  the  Mayor  and 
City  Council  shall  not  be  authorized  to  cause  any  unpaved  street,  &c. 
to  be  paved,  without  the  avssent.  in  writing,  of  the  proprietors  of  a 
majority  of  the  ground  binding  and  fronting  on  such  street,'"  &c. 
must  be  understood  as  having  a  prospective  operation  only,  and  not 
applying  to  his  case,  the  assessment  having  been  made,  and  a  list  of 
the  persons  liable  to  pay  the  tax,  with  the  amount  to  be  paid  by  each 
person,  delivered  to  the  City  Collector  for  collection,  and  contracts 
also  entered  into  for  paving  the  street,  before  the  law  was  passed. 

The  objection  that  the  ordinance  of  the  9th  of  March,  1807,  does 
not  designate  the  persons  who  are  liable  to  pay  the  paving  tax,  at 
first  view  has  more  force;  but  however  strong  it  might  be  considered, 
construing  the  ninth  section  by  itself,  it  must  yield  to  the  principle, 
that  all  statutes  made  in  pari  materia  are  to  be  taken  and  constmcHi 
together,  as  if  they  were  one  system.  6  Bac.  Ah.  tit.  Statute,  382; 
Bex  vs.  Loxdale,  1  Burr.  447;  Gtirch  vs.  CroJcer^  3  Ma^.  2?ep.  21. 
And  that  though  not  expressly  referring  to  each  other,  and  even  aftier 

one  has  expired  or  *  been  repealed.    By  the  first  section  of  the 
393  ordinance  of  the  6th  of  March,  1800,  it  is  directed  that  the 


MAYOR,  &o.  OF  BALT.  V8.  HOWAED.— 6  H.  &  J.     325 

taxes  imposed  for  paving  any  street,  &c.  directed  to  be  paved,  shall 
be  levied  and  collected  from  the  owners  of  lots  on  each  side  of  such 
street;  thus  clearly  designating  the  persons  who  are  to  pay  such 
taxes.  This  ordinance  was  repealed  by  the  ordinance  of  the  lOtli 
of  April,  1807,  but  was  in  full  force  when  the  ordinance  of  the  9th 
of  March,  1807,  was  parsed,  and  therefore  to  be  considered  as  in  the 
view  of  the  City  Council  at  the  time,  and  being  in  pari  materia^  is  to 
be  taken  together  with  the  ordinance  of  the  9th  of  March,  1807, 
which  so  taken  together,  must  be  construed  as  if  the  provision  of  the 
ordinance  of  the  6th  of  March,  1800,  designating  the  persons  liable 
to  pay  the  tax,  was  transcribed  into  it.  And  so  construed,  "  the 
owners  of  the  lots  on  each  side  of  a  street,  directed  to  be  paved," 
are  designated  by  the  ordinance  as  the  persons  liable  to  pay  the  tax, 
and  the  duty  of  the  commissioners,  in  making  out  the  list,  is  merely 
ministerial.  The  circumstance,  that  the  ordinance  of  the  6th  of 
March,  1800,  has  since  been  repealed,  does  not  affect  the  construc- 
tion of  the  ordinance  of  the  9th  of  March,  1807.  Whatever  was 
the  intention  of  the  makers  at  the  time,  furnished  the  rule  of  con- 
struction, and  whatever  was  the  correct  and  legal  construction  then, 
is  the  true  construction  now,  the  construction  of  a  law,  being  the 
law  itself.  It  is  said  that  the  ordinance  of  the  29th  of  April,  1797, 
may  as  well  be  called  in  aid  of  the  construction  of  the  ordinance  of 
the  9th  of  March,  1807,  (the  language  being  the  same,)  as  the  ordi- 
nance of  the  6th  of  March,  1800.  But  the  ordinance  of  the  29th  of 
April,  1797,  is  virtually  repealed  by  the  ordinance  of  the  6th  of 
March,  1800,  which  provides  a  different  mode  of  assessment,  and 
that  new  mode  of  assessment  is  adopted  by  the  ordinance  of  the 
9th  of  March,  1807,  which  shows,  that  it  was  to  the  ordinance  of 
the  6th  of  March,  1800,  then  in  force,  that  the  City  Council  looked 
when  they,  passed  the  ordinance  of  the  9th  of  March,  1807. 

There  is  nothing  in  the  objection,  that  it  does  not  appear  that  the 
return  directed  by  the  second  section  of  the  ordinance  of  the  9th  of 
March,  1807,  to  be  made  by  the  clerk  to  the  register  of  the  cit^',  of 
the  proceedings  of  the  commissioners,  was  ever  made.  The  omis- 
{Kion  to  do  so,  although  an  act  of  negligence,  does  not  vitiate  what 
was  correctly  •  done,  or  exonerate  the  appellee  from  the  pay-  q^^ 
ment  of  the  tax  imposed,  the  liability  to  which  did  not  in  any  ••^^ 
manner  depend  upon  the  discharge,  by  the  clerk  or  the  commis- 
sioners, of  that  branch  of  their  duty,  but  was  created  before,  and 
existed  independently  of  it. 

The  objection  that  the  action  was  improperly  conceived,  is  founded 
on  the  tenth  section  of  the  Act  of  1796,  the  Act  of  incorporation, 
which  authorizes  the  collection  of  the  taxes  imposed  in  virtue  of 
that  Act,  by  distress  or  action  of  debt,  on  the  supposed  ground  that 
they  can  be  recovered  in  no  other  way.  But  the  tax  in  this  case  was 
imposed  under  the  supplement,  the  Act  of  1797,  ch.  54,  which 
aathorizes  the  tax,  but  gives  no  remedy ;  and  where  no  particular 
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remedy  is  given,  the  action  of  assumpsit  will  lie,  on  the  principle, 
that  where  the  law  gives  a  claim  to  one  against  another,  it  raises  an 
implied  assumpsit  on  the  legal  obligation  to  pay.  But  if  the  tax  in 
question  was  in  fact  imposed  in  virtue  of  the  original  Act  of  incor- 
poration, it  would  make  no  difference,  for  the  giving  a  remedj'  by 
distress  or  action  of  debt,  is  cumulative  only,  and  does  not  take  away 
the  action  arising  by  implication  on  the  legal  obligation  to  pay  a 
claim  created  by  law. 

We  are  upon  the  whole  of  opinion,  that  the  appellants  are  entitled 
to  recover,  and  therefore  reverse  the  judgment. 

Judgmefit  reversed. 


Febguson  vs.  (^appeau,  Adm'x  of  Cappeau. 

In  an  action  against  a  ship  owner,  for  the  loss  of  goods  which  he  had  en- 
gaged to  transport  for  freight,  it  is  not  necessary  to  aver  in  the  narr.^ 
the  payment  of  the  freight,  or  the  tender  of  it. 

A  contract  made  by  the  master  of  a  general  ship,  is  in  law  the  contract  of 
the  owner,  the  master  being  considered  the  duly  constituted  agent  of 
the  owner  for  that  purpose. 

A  bill  of  lading,  signed  by  the  master,  for  goods  delivered  on  board  his 
vessel  for  transportation,  is  the  contract  of  the  owner  of  the  vessel,  (a) 

If  the  bill  of  lading  contains  an  exception  ''of  the  dangers  of  the  seas/" 
such  exception  must  be  stated  in  the  declaration. 

Every  proviso  in  a  contract,  which  goes  to  discharge  the  liability  under  it 
entirely,  must  be  stated  in  the  declaration,  otherwise  if  it  only  goes  to 
diminish  the  liability,  (b) 

A  surety  in  an  administration  bond,  is  a  competent  witness  for  the  adminis- 
trator, (c) 

The  judgment  for  costs  against  a  plaintiff  administrator,  is  never  de  bonis 
testatoris^  and  the  administration  bond  is  not  liable  for  such  costs. 

Appeal  from  Baltimore  County  Court.  This  wa^s  an  action  of 
assumpsit,  instituted  by  Charles  Cappeau,  the  appellee's  intestate, 
against  the  appellant,  to  recover  the  value  of  four  cases  and  three 
bales  of  dry  goods,  shipped  on  board  a  vessel  of  the  appellant,  called 
the  Cecil,  by  the  said  intestate,  to  be  transported  for  freight  from 
Baltimore  to  Norfolk,  and  which  the  declaration  alleges  were  wholly 
lost  by  the  negligence  of  the  appellant.  The  declaration  states, 
"  that  heretofore,  to  wit,  on  the  eleventh  day  of  October,  in  the  year 
one  thousand  eight  hundred  and  fifteen,  at  Baltimore  County  afore- 
said, in  consideration  that  the  said  Charles  Cuppeau,  at  the  special 

(a)  But  the  master  has  no  authority  to  sign  a  bill  of  lading  for  goods  not 
actually  put  on  board  the  vessel.     R.  R.  Co.  vs.  Wilketix,  44  Md.  23. 
(6)  AfSrmed  in  Karthaus  vs.  ChHngs,  2  G.  &  J.  442. 
(c)  Cited  in  Owens  vs.  CoUinHon,  3  G.  &  J.  84. 
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instance  aud  request  *  of  the  appellant,  had  shipped  and   qok. 
pat  on  board  a  certain  vessel  of  the  appellant,  called  the  ^^^ 
Cecil,  then  lying  in  the  port  of  Baltimore,  in  the  county  aforesaid, 
whereof  a  certain  William  Pennington  was  then  and  there  master 
and  commander,  certain  goods  and  merchandise,  to  wit,  four  cases 
and  three  bales  of  dry  goods,  of  him  the  said  Charles  Gappeau,  of  a 
large  value,  to  wit,  of  the  value  of  two  thousand  dollars,  lawful 
money,  to  be  safely  and  securely  carried,  transported,  and  conveyed 
by  water,  in  the  said  vessel,  irom  the  said  port  of  Baltimore  to  Nor- 
folk, in  the  State  of  Virginia,  upon  freight,  to  be  therefore  paid  him 
the  appellant  by  the  said  Charles  Gappeau,  he  the  appellant  under- 
took, and  then  and  there  faithfully  promised  the  said  Charles  Cap- 
peau,  safely  and  securely  to  carry,  transport,  and  convey  by  water, 
in  his  aforesaid  vessel,  the  said  goods  and  merchandise  of  the  said 
Charles  Cappeau,  from  the  said  port  ot  Baltimore  to  Norfolk,  in  the 
said  State  of  Virginia,  and  there  safely  and  securely  to  deliver  the 
same  to  the  use  of  the  said  Charles  Cappeau ;  yet  the  said  Charles 
Cappeau  in  fact  saith,  that  the  said  appellant,  not  regarding  his  said 
promise  and  undertaking,  so  by  him   in  manner  and  form,  in  this 
behalf  made  as  aforesaid,  but  contriving  and  fraudulently  intending, 
craftily  and  subtilely,  to  deceive  and  defraud  the  said  Charles  Cap- 
peau in  this  behalf,  hath  not  as  yet,  safely  and  securely  carried, 
transported  or  conveyed,  the  isaid  goods  and  merchandise  of  him  the 
said  Charles  Cappeau,  from  the  said  port  of  Baltimore  to  Norfolk 
aforesaid,  and  there  safely  and  securely  delivered  the  same  to  the 
use  of  the  said  Charles  Cappeau,  according  to  the  tenor  and  efil'ect 
of  the  said  promise  tind  undertaking  of  the  said  appellant,  although 
a  reasonable  time   for  that  purpose  has  long  since  elapsed,  and 
although  so  to  do,  he  hath  been  often  requested  by  the  said  Charles 
Cappeau ;  but  on  the  contrary  thereof,  he,  the  said  appellant,  before 
the  impetration  of  the  writ  original  of  the  said  Charles  Cappeau  in 
this  cause,  to  wit,  on  the  first  day  of  November,  in  the  year  aforesaid, 
at  the  county  aforesaid,  so  negligently  and  carelessly  managed  and 
conducted  himself  in  the  premises,  and  took  so  little  and  so  bad 
care  of  the  said  goods  and  merchandise  of  the  said  Charles  Cappeau, 
that  the  same  became,  and  were,  and  still  are,  wholly  lost  to  the  said 
Charles  Cappeau,  to  wit,  at  the  county  aforesaid,  to  the  damage  of 
the  said  Charles  Cappeau,  in  the  sum  of  four  ♦  thousand  dol-   ^^^ 
lars,"  &c.    After  the  filing  of  the  declaration  Charles  Cap-  •**'•' 
peau  died,  and  the  appellee,  as  his  administratrix,  was  made  a  party. 
The  appellant  pleaded  non  assumpsit     At  the  trial,  the  appellee 
proved,  1.  That  one  Joseph  Cappeau,  a  merchant  of  Baltimore,  on 
the  11th  of  October,  1815,  by  order,  and  for  and  on  account  of  Charles 
Gappeau,  the  intestate  of  the  appellee,  and  a  resident  merchant  of 
Noj'folk,  shipped  four  cases  and  three  bales  of  dry  goods,  on  board  a 
sloop  called  the  Cecil,  the  property  of  the  appellants,  and  one  of  a 
line  of  packets  belonging  to  the  defendant,  and  running  between 
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Baltimore  and  Norlolk.  One  Walton  Gray,  the  agent  for  tliat  pur- 
pose of  the  ap|ieliant<  on  the  delivery  of  the  goods  on  board  the 
sloop,  gave  to  Joseph  Cappeau  the  following  bill  of  lading::  "Shipi>ed 
in  good  order  and  well  conditioned,  by  Joseph  Oappenn,  by  order 
and  for  account  of  Charles  Cappeau,  of  Norfolk,  in  and  upon  the 
sloop  or  vessel  (tailed  the  Cecil,  whereof  William  Pennington  is  mas- 
ter, now  in  the  port  of  Baltimore,  and  bound  to  the  i)ort  of  Norfolk, 
four  cases  and  three  bales  of  drj'  goods,  to  be  delivered  in  the  like 
good  order  and  condition  at  the  port  of  Norfolk  aforesaid,  (the  dan- 
gers of  the  sea«  only  excepted,)  unto  the  aforesaid  Charles  Cappeau, 
or  his  assigns,  he  or  they  paying  freight  fen*  said  goods,  as  is  custo- 
mary. In  witness  whereof  T  have  affirmed  to  three  bills  of  lading 
of  the  same  tenor  and  date,  (one  of  the  cases  being  wet,  not  to  he 
answerable  in  ca«e  of  damage.) 

Given  under  my  hand,  at  Baltimore,  the  7th  October,  1815. 

Walton  Gkay,  Agent  for  Wm.  Pennington.'' 

The  goods  of  the  value  of  ^2,055.14  cents.  The  defendant  ottered 
no  evidence,  either  to  show  that  the  said  goodvS,  were  ever  trans- 
ported to  the  port  of  Norfolk,  or  that  they  were  ever  ready  there  to 
be  delivered  to  Charles  Cappeau,  or  to  his  order.  On  these  facts, 
the  appellant,  by  his  counsel,  moved  the  Court  to  direct  the  jury, 
that  the  appellee  was  not  entitled  to  recover  unless  proof  was  ofl^ered 
to  the  jury  that  the  freight  for  the  goods  had  been  tendered.  This 
direction,  [Hanson  and  Ward,  J.]  gave;  the  appellee  excepted. 
2.  The  appellee  then  gave  e\idence  that  Joseph  Cappeau  had  a  con- 
versation with  William  Pennington,  the  master  of  the  sloop,  after 
his  return  to  Baltimore,  in  the  presence  of  the  "api^ellant,  in  which 
^  he  asked  Pennington  •  what  he  had  done  with  the  goods, 
••^  ■  who  replied  he  had  delivered  them  to  a  Frenchman  of  low 
stature  and  dark  complexion,  who  presented  the  bill  of  lading  for 
them.  The  appellant,  by  his  counsel,  again  i)rayed  the  Court  to 
direct  the  jury,  that  the  appellee  was  not  entitled  to  recover.  Which 
direction  the  Court,  [Hanson  and  Ward,  J.]  refused  to  give.  The 
appellant  excepted.  3.  The  appellee  further  gave  in  evidence  to  the 
jury,  that  at  the  time  of  shipping  the  goods,  as  stated  in  the  previous 
exceptions,  the  appellant  gave,  b}*  his  agent,  three  bills  of  lading,  of 
the  same  tenor  and  date  as  the  one  inserted  in  the  first  bill  of  ex- 
ceptions, one  of  which  was  retained  by  the  appellant  or  his  agent, 
another  delivered  to  Joseph  Cappeau,  and  the  third  enclosed  in  a 
letter  from  Joseph  Cappeau  to  Charles  Cappeau,  at  Norfolk,  and  put 
into  the  letter  box  of  said  sloop  Cecil,  which  wa»s  an  open  box,  and 
that  upon  the  return  of  the  Cecil  from  Norfolk,  Joseph  Capi>eau 
having  understood  that  the  goods  had  not  been  delivered  to  Charles 
Cappeau,  inquired  of  Pennington,  the  captain  of  the  sloop,  what  he 
had  done  with  them,  who  replied  that  he  delivered  them  at  Norfolk, 
to  a  i)erson  whom  he  did  not  know,  but  who  seemed  to  be  a  Fi-ench- 
man,  and  a  low  man,  of  dark  complexion,  who  presented  a  bill  of 
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lading,  and  paid  the  freight.  Joseph  Cnppeau  farther  inquired  of 
Pennington  where  the  bill  of  lading  was,  who  replied  that  he  did 
not  know,  he  had  it  not.  The  appellant,  by  his  counsel,  then  prayed 
the  opinion  of  the  Court  to  the  jury,  that  the  appellee  was  not 
entitled  to  recover.  Which  opinion  the  Court,  [Hanson  and  Ward, 
J.]  refused  to  give.  The  appellant  excepted.  4.  The  only  question 
raised  in  the  fourth  exception,  which  was  before  this  Court,  was, 
whether  Joseph  Capi)eau,  who  was  one  of  the  sureties  on  the  ad- 
ministration bond  of  the  appellee,  was  a  competent  witness  for  the 
appellee.  He  was  also  one  of  the  distributive  representatives  of  the 
appellee's  intestate,  but  the  objection  to  his  competency  on  that 
account  was  removed  b^'  a  release.  The  Court  below,  [Hanson  and 
Ward,  J.J  were  of  opinion,  that  the  witness  was  competent,  and 
suffered  him  to  be  examined.  The  a|)i>ellant  excepted;  and  the 
verdict  and  judgment  being  against  him,  he  prosecuted  this  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  and 

^K(>HER,  cJif. 

•  J,  Glenn  and  R.  Johnson,  for  the  appellant,  cited  2  Phill.  ^^^^ 
Ev.  82,  (note  A;)  Hyde  vs.  The  Trent  d;  Mersey  Navi<)ation  Co.  •^^^ 
5  T.  B.  389,  396,  per  Buller,  J.;  1  Com.  Cont.  358;  Morton  vs.  Lamb, 
7  7'.  R,  121;  Colonel  vs.  Briggs,  1  Salk.  112;  Bawson  et  al,  vs.  John- 
son, 1  East,  203 ;  Waterlwuse  vs.  Skinner,  2  Bos.  d;  Pull.  447 ;  Toicson 
vs.  The  Havre-deOrace  Bank,  (ante  47;)  Hudson  vs.  Ooodicin,  5  H. 
ik  J.  115;  and  Slacum  vs.  Pomery,  6  Cran^h,  211;  1  Chitty  Plead. 
134,  300;  2  Went.  263,  265;  Abbot  an  Shipping,  287,  c/r.  4;  Ibid,  132, 
140,  291;  Atty  et  al.  vs  Parrish  et  al.  4  Bos.  ct*  Pull.  104:  Peake  vs. 
Carrington,  2  Brod.  tit  Bing.  399,  (6  Serg.  tO  Jx>wb.  169;)  Samuel  vs. 
Darsh,  2  Starkie,  62,  (3  Serg.  &  IjOicb.  245;)  Hatham  et  al.  vs.  The 
Bast  India  Co.  1  T.  R.  638;  2  Jac.  L.  D.  230;  Clay  vs.  Willan  et  al. 
1  H.  Blk.  298;  and  4  Campb.  20;  Beanos  Ex^r  vs.  Jenkins^  Adm^r,  1 
H.  d"  J.  135 ;  Wallace  vs.  Britten,  I  bid,  478 ;  1  Bac.  Ab.  tit.  Baron  dt 
Feme,  (P.)  485;  Riddle  vs.  Moss,  7  Cranch,  206;  Carter  vs.  Pearce,  1 
T.  i?.  163;  IT.  R.  163;  2  Burn^s  Eccl.  Law,  641 ;  Archbishop  of  Can- 
terbury vs.  Wills,  1  Salk.  316.  The  Act  of  1785,  ch.  80,  s.  1.  Carter 
vs.  Pearce,  1  T.  R.  163,  Buller,  J.  The  Act  of  1798,  ch.  101,  sub-ch. 
8,  8.  5;  sub-ch.  3,  s.  11.  2  Harr.  Ent.  693;  2  Esp.  on  Evid.  265;  1 
Phill.  Evid.  160.  (158,)  and  2  Phill.  Evid.  82. 

Meredith,  and  Wirt,  (Attorney-General  (T.  S.)  for  the  appellee, 
<;ited  2  Went  Plead.  273;  •  1  Seltv.  N.  P.  339;  Hunter  vs. 
Prinsip  et  al.  10  East,  377 ;  Dewell  vs.  MoHcon  et  al.  1  Taunt.  ^^^ 
390;  Laics  on  Char.  Part.  ch.  3,  pages  371,  373;  Hothan  vs.  The  East 
India  Co.  1  T.  R.  638;  1  Saund.  233,  (note  2;)  1  (7/n'«.  Plead.  228; 
/yane  vs.  Pennyman,  4  jVo«».  iiJep.  91;  6*ir  Anthony  Wane^s  Case,  5 
€\)«-e,  21.  The  Acts  of  1798,  ch.  101,  sub-ch.  8,  s.  5;.  1785,  ch.  80. 
Wallace  vs.  Britten,  1  H.  dt  J.  478;  Bac.  Ab.  tit.  Baron  d:  Feme,  (F.) 
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Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  This  case 
comes  up  on  three  bills  of  exception,  taken  on  the  part  of  the  appel- 
lant, who  was  defendant  below,  being  the  second,  third,  and  fourth 
bills  of  exceptions  contained  in  the  record ;  the  second  and  third  ou 
the  refusal  by  the  Court  to  direct  the  jury,  that  the  plaintifif,  the 
appellee,  was  not  entitled  to  recover.  To  which  four  objections  are 
raised.  The  Ist.  That  there  ought  to  have  been  an  averment  in 
the  declaration,  that  the  freight  was  paid,  or  tendered  to  be  paid. 
The  2d.  That  the  payment,  or  tender  of  the  freight,  ought  to  have 
been  proved.  The  3d.  That  there  was  no  evidence  in  the  cause  to 
entitle  the  appellee  to  recover;  and  the  4th.  That  the  bill  of  lading 
shows  a  material  variance  between  the  declaration,  and  the  contract 
of  the  parties.  There  appears  to  be  very  little  in  the  three  first  of 
these  objections.  The  action  was  not  merely  for  a  refusal  to  deliver 
the  goods,  but  for  the  entire  loss  of  them  to  the  appellee,  by  the 
carelessness  and  negligence  of  the  appellant,  by  which  he  was  ren- 
dered unable  to  deliver  them.  It  is  not  like  the  case  of  a  contract 
of  sale,  where  there  are  dependent  conditions,  in  which  the  perform- 
ance of  one,  depends  upon  the  previous  performance  of  the  other; 
or  where  there  are  mutual  conditions  to  be  performed  at  one  and  the 
'  same  time,  and  neither  party  has  •  done  any  thing  to  exempt 
^^^  the  other  from  performance  on  his  part. 

But  the  declaration  presenting  a  case  in  which  no  freight  had 
been  earned,  and  consequently  no  obligation  to  pay  any,  it  would 
not  only  have  been  nugatory  to  aver  either  a  payment  or  tender^ 
but  such  an  averment  would  have  been  inconsistent  with  the  other 
allegations  in  the  declaration,  showing  that  the  appellant  was  en- 
titled to  no  freight,  and  that  an  independant  cause  of  action  existed 
for  the  negligently  losing  the  goods,  on  the  undertaking  safely  and 
securely  to  carry  and  transport  them  from  Baltimore  to  Norfolk. 

The  second  objection,  "that  payment,  or  a  tender  of  the  freight, 
ought  to  have  been  proved,  to  entitle  the  appellee  to  recover,"  is 
obnoxious  to  the  same  answer;  for  if  the  goods  were  either  in  fact 
negligently  lost,  or  safely  conveyed  to  Norfolk,  and  delivered  by  the 
master  to  a  wrong  person,  though  by  mistake,  or  if  any  other  act 
was  done  by  him,  rendering  a  delivery  of  them  to  the  appellee  im- 
practicable, the  appellant  was  entitled  to  no  freight,  and  of  conse- 
quence the  appellee  was  under  no  obligation  to  pay  or  to  tender 
any.  A  declaration  by  the  master,  that  he  had  delivered  the  goods 
to  a  Frenchman,  who  presented  the  bill  of  lading  for  them,  appears 
in  the  second  bill  of  exception ;  and  in  the  third,  that  he  had  de- 
livered them  at  Norfolk  to  a  man  he  did  not  know,  who  api>eaped 
to  be  a  Frenchman,  and  who  presented  the  bill  of  lading,  and  paid 
the  freight.  There  does  not  appear  to  have  been  any  endorsement 
or  assignment  of  the  bill  of  lading;  and  if  the  person  to  whom  they 
were  delivered  was  not  the  appellee,  nor  authorized  to  receive  them, 
it  was  a  delivery  by  the  master  to  a  wrong  person,  by  which  they 
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became  lost  to  the  appellee,  and  there  existed  no  demand  on  him 
for  freight.  As  to  the  third  objection,  as  it  relates  to  the  evidence 
alone  in  the  cause,  unconnected  with  the  pleadings,  the  Court  cer- 
tainly did  right  in  refusing  to  instruct  the  jury  that  the  appellee 
was  not  entitled  to  recover;  the  question,  whether  the  goods  were 
safely  carried  to  Norfolk,  and  delivered  to  the  appellee,  or  other  per- 
son having  anthority  to  receive  them,  being  clearly  a  question  of 
fact  proper  for  the  decision  of  the  jury,  on  the  evidence  contained 
in  both  the  second  and  third  bills  of  exceptions. 

•The  fourth  objection,  that  there  is  a  variance   between  ^^^ 
the  declaration  and  the  contract  proved,  arises  out  of  the  ^"* 
general  prayer  to  the  Court  in  each  bill  of  exceptions,  to  instruct  the 
jury,  that  the  plaintiff  was  not  entitled  to  recover. 

It  is  a  settled  rule  in  pleading,  that  in  an  action  founded  upon  a 
contract,  if  there  be  in  the  contract  a  proviso  or  condition  which 
operates  only  in  defeasance  of  it,  or  merely  respects  the  liquidation 
of  damages  after  a  right  to  them  has  arisen  by  a  breach  of  the  con- 
tract, it  is  not  necessary  to  be  stated  in  the  declaration,  but  should 
come  from  the  other  side;  but  that  if  there  be  a  condition  precedent^ 
or  a  proviso  or  other  matter  which  qualifies  the  contract,  or  goes  in 
discharge  of  the  liability  of  the  defendant,  it  must  be  stated. 

The  master  of  a  vessel,  being  the  authorized  agent  of  the  owner,, 
the  principle,  that  a  contract  made  by  the  master  of  a  general  ship,, 
for  the  conveyance  of  merchandise,  is  considered  in  law  to  be  made 
with  the  owner  also;  and  that  each  is  separately  bound  to  the  per- 
formance of  it,  is  too  well  established  now  to  be  questioned.  The 
terms  of  a  bill  of  lading,  signed  by  the  master,  constitute  the  engage- 
ment or  contract  of  the  owner,  for  the  breach  of  which  he  is  liable 
to  be  sued,  subject  to  such  exceptions  as  it  may  contain,  restraining 
the  general  responsibility  to  which  he  would  otherwise  be  liable  as 
a  carrier. 

The  bill  of  lading  in  this  case  has  an  exception  ^<  of  the  dangers 
of  the  seas,"  which  does  not  merely  respect  the  amount  of  damages 
to  be  recovered,  but  it  limits  and  restrains,  it  changes  the  general 
obligation,  and  qualifies  the  particular  contnict|  of  which  it  is  as 
much,  and  as  material  a  part,  as  any  clause  in  it,  and  the  general 
obligation  being  thus  restricted,  the  appellant,  as  owner,  is  only 
answerable  on  his  special  undertaking,  as  evidenced  by  the  bill  of 
lading.  What  then  is  that  special  undertaking!  Why,  to  dehver 
the  goods  in  good  order  and  condition  at  the  port  of  Norfolk,  the 
dangers  of  the  seas  only  excepted ;  not  a  general  undertaking  at  all 
events  to  deliver  them,  but  only  to  deliver  them,  if  not  prevented 
by  the  dangers  of  the  seas,  a  strictly  qualified  contract;  and  the 
declaration  charges  a  general  undertaking  to  transport  the  goods 
safely  and  securely  to  Norfolk,  and  there  to  deliver  them  to  the 
appellee,  without  any  restriction  or  qualification.  The  ♦  plea 
is  nan  assumpsit,  deuymfi;  the  contract  as  laid  down  in  the  ^^^ 


332  FERGUSON  vs.  CAPPEAU.— 6  H.  &  J. 

deelaratioD,  against  which  alone  the  appellant  comes  to  defend  him- 
self, and  the  bill  of  lading  showing  a  different  and  qualified  under- 
taking,  is  produced  in  evidence  by  the  appellee. 

It  is  an  established  general  rule,  that  when  the  contract  proved 
varies  I'rom  that  stated  or  described  in  the  declaration,  the  plaintiff 
must  be  non-suited. 

The  contract  proved  here  is  essentially  different  from  that  declared 
upon,  and  we  think  the  variance  fatal. 

The  question  arising,  on  the  fourth  bill  of  exceptions,  is  whether 
Joseph  Oappeau,  being  one  of  the  sureties  in  the  administration 
bond  of  the  appellee,  was  a  competent  witness  in  her  behalf,  the 
objections  growing  out  of  the  circumstances  of  his  being  also  entitled 
to  a  distributive  proportion  of  the  estate  of  Charles  Cappeau,  being 
removed  by  the  release  tiled  in  the  cause.     Whatever  force  there 
might  have  been  in  the  objection,  if  he  could  have  been  made 
answerable  ibr  the  costs  of  this  suit,  in  an  action  against  him  on  the 
administration  bond,  that  objection  falls  to  the  ground,  when  it  is 
perceived  that  no  action  for  the  costs  could  be  sustained  on  the 
administration  bond,  either  against  him,  or  the  appellee,  the  princi- 
pal in  the  bond.    In  England,  costs  are  sometimes  given  against  an 
executor  or  administrator  plaintiff',  in  his  individual  character;  as 
if  he  names  himself  executor  or  administrator  in  an  action,  where  he 
may  sue  in  his  individual  capacity;  there  if  he  fails  he  is  personally 
liable  for  costs,  as  in  an  action  for  trover  and  conversion  after  the 
death  of  the  testator  or  intestate.  &c.    But  where  he  is  obliged  to 
sue  in  his  representative  character,  the  judgment  for  costs  is  never 
4e  bonis  testatoris,  &c.  and  the  Act  of  1798,  ch.  101,  sub-ch.  8,  sec.  5, 
makes  no  difference  in  the  form  of  the  judgment  against  the  exe- 
cutor or  administrator  plaintiff,  but  he  is  to  be  answerable  for  costs  in 
the  same  manner  as  the  decreased  would  have  been,  that  is  in  his  indi- 
vidual character.     That  Act  does  not  give  a  judgment  for  costs 
de  bonis  testatoris^  in  the  case  of  a  plaintiff'  executor  or  administrator, 
but  leaves  the  judgment  to  be  entered  de  bonis  propriis^  as  it  is  in 
England,  in  cases  where  a  plaintiff'  executor  or  administrator  is 
liable  for  costs,  but  goes  farther  than  the  practice  in  England,  and 
gives  cost  to  defendants  in  every  case,  by  extending  that  judgment 
yinQ  ^^  bonis  ptvpriis  for  *  costs  against  executors  and  administra- 
'*^**  tors,  to  all  cases  in  which  they  are  plaintiffs.    And  this  con- 
struction of  the  Act  is  sustained  by  that  clause  of  the  same  section, 
which  provides  that  executors  and  administrators  shall  be  allowed 
in  their  accounts  for  the  cost  so  awarded  against  them,  provided  the 
Courts  awarding  them  shall  certify  that  there  were  probable  grounds 
for  instituting,  prosecuting,  or  defending  the  suits,  &c.  for  if  the  judg- 
ment was  to  be  de  bonis  testatjori^^  that  clause  would  be  wholly  nuga- 
tory.   And  there  is  no  hardship,  nor  anything  unreasonable  in  this, 
since  at  the  same  time  that  it  prevents  the  wsist^  of  the  estates  of 
deceased  i>ei'sons,  in  frivolous  and  vexatious  suits,  which  executors 
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and  administrators  might  be  tempted  to  bring,  if  they  were  exempted 
from  all  liability  for  costs,  affords  them  ample  protection  in  the  an- 
thority  given  to  the  Orphans'  Courts  to  make  them  an  allowance  for 
casts  in  the  settlement  of  their  accounts,  whenever  such  allowance 
shall  appear  to  be  proper. 

When  costs  awarded  against  an  executor  or  administrator  plain- 
tiff, are  allowed  by  the  Orphans'  Court,  ou  the  certificate  of  the 
Coart  in  which  the  suit  was  tried,  he  becomes  legally  entitled  to 
retain  them  out  of  the  assets  in  his  hands,  and  is  not  answerable  for 
them  on  his  bond ;  and  if  they  are  not  allowed,  they  cannot  be  levied 
de  bonis  testatarin,  the  judgment  being  against  the  executor  or  admin- 
istrator d^  bonis  proprm^  and  the  assets  of  the  deceased,  altogether 
nnafPected  by  it.  And  in  no  event  can  the  sureties  in  an  adminis- 
tration, or  t.estamentary  bond,  be  answerable  for  costs  awarded 
against  an  administrator  or  executor  plaintiff;  Joseph  Cappeau, 
therefore,  was  a  competent  witness. 

Judgment  reversed^  and  procedendo  awarded. 


RiGDEN  vs.  Martin. 

Arbitrators  must  give  the  parties  concerned  notice  of  the  time  and  place  of 
their  meetitig  on  the  arbitration,  (a) 

it  is  not  necessary,  however,  that  the  award  itself  should  state  that  such 
notice  was  given.  (6) 

To  impeach  an  award  for  the  want  of  notice,  or  on  account  of  any  other 
fact,  de  h<yi*8  the  award,  an  application,  supported  by  affidavit,  must  be 
made  to  set  it  aside,  (c) 

Where  arbitrators  are  authorized,  on  their  differing  in  opinion,  to  call  in  a 
third  person,  they  may  call  him  in  immediately,  and  before  they  differ. 
id) 

An  award  is  not  vitiated  by  the  arbitrators  joining  with  the  umpire  in  mak- 
ing it. 

Where  a  decree  states  that  the  cause  was  ready  for  hearing,  it  will  be  pre- 
sumed by  the  Appellate  Court  that  it  was,  though  it  does  not  appear  to 
have  been  set  down  for  hearing,  (e) 


(a)  Affirmed  in  Einei*y  vs.  Oivings,  7  Gill,  497,  and  Young  vs.  Reynolds^  4 
Md.  381.    So  held  in  WUsoa  vs.  Boor,  40  Md.  483. 

(6)  Approved  in  Lutz  vs.  lAnthicum.  8  Peters,  179. 

(c)  But  exceptions  to  an  award  for  defects  apparent  on  its  face,  need  not 
be  verified  by  affidavit.     Martin  vs.  Thomas,  4  Md.  514. 

id)  Approved  in  Lutz  vs.  Linthienm,  8  Peters,  178,  and  so  held  in  Canal 
Co.  vs.  Su^ann^  5  Howard,  83. 

(e)  Affirmed  in  Johnson  vs.  Robertson,  81  Md.  490*,  Heck  vs.  Volmer,  29  Md. 
510;  Scott  vs.  Scott,  17  Md.  90;  Kvnkel  vs.  Sjwoner,  9  Md.  469:  Fitzhugh  vs. 
McPherson,  9  G.  &  J.  71.  In  matters  which  are  merely  formal,  the  recital 
of  a  fact  in  the  body  of  the  decree,  in  the  absence  of  all  direct  proof  to  the 
contrary,  will  be  taken  as  sufficient  evidence  of  the  truth  thereof.  Johnson 
VB.  Robertson,  supra. 
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Appeal  from  a  decree  of  Baltimore  County  Court.  The  bill, 
^hich  was  filed  by  the  appellee,  (the  compIainaDt  below,)  was  for 
A  i\/§  ^^  account,  and  to  recover  from  the  defendant,  •  (the  appel- 
^^^  lant,)  the  balance  that  might  be  found  due  by  him  to  the 
complainant.  It  is  unnecessary  to  state  the  facts  set  forth  in  the 
bill;  they  were  substantially  denied  by  the  answer.  A  commission 
was  issued  to  take  testimony,  which  was  executed  and  returned. 
The  cause  was  afterwards  referred  to  two  arbitrators,  who  were,  if 
they  disagreed,  to  choose  a  third  person^  and  they,  or  any  two  of 
them,  after  adjusting  the  dispute  between  the  parties,  were  directed 
to  return  their  award,  in  writing,  to  the  Court.  The  arbitrators  did 
select  a  third  person,  without  its  appearing  that  they  had  first  difiered 
in  opinion,  and  the  three  returned  this  award;  ^'The  above  named 
referees  J.  W.  Collins  and  Josh.  Jamison,  having  chosen  Robt.  C. 
Long  as  a  third  person  in  the  above  case,  said  persons  have  agreed 
to  the  following  award,  that  is,  that  Jno.  E.  Rigden,  in  their  judg- 
ment, (agreeably  to  the  papers  and  other  circumstances,)  is  indebted 
to  Jno.  Martin,  for  carpenter's  work,  &c.  on  the  house  in  St.  Paul's 
street,  the  sum  of  five  hundred  and  fifty  dollars,  and  costs  of  suit. 
As  witness  our  hands,  this  2nd  of  November,  1822.  Charges  to  he 
paid  to  referees,  exclusive  of  above,  fifteen  dollars — total  five  hun- 
dred and  sixty-five  dollars.  Jas.  W.  Collins, 

Jos.  Jamison, 
RoBEBT  Cabet  Long." 
To  this  award  the  appellant  filed  several  objections,  which  the 
Court  below,  [Hanson,  J.]  overruled,  and  passed  the  following  de- 
<;ree:  John  Martin  vs.  John  JE.  Rigden.  Baltimore  County  Court, 
sitting  as  a  Court  of  equity.  This  cause  standing  ready  for  hearing, 
the  bill,  answer,  exhibits  and  award,  being  read  and  considered,  it 
is  by  this  Court,  and  authority  thereof,  this  7th  of  December,  1822, 
adjudged,  ordered  and  decreed,  that  the  said  defendant,  John  £. 
Rigden,  pay  to  said  John  Martin,  the  sum  of  five  hundred  and  fifty 
dollars,  with  interest  from  the  second  day  of  November,  eighteen 
hundred  and  twenty-two,  and  costs  of  suit,  including  the  costs  of  the 
arbitrators.  Chs.  W.  Hanson. 

From  this  decree  the  appellant  appealed.  The  nature  of  the  objec- 
tions to  the  award  sufficiently  appears  in  the  points  made  by  the 
appellant's  counsel,  and  hereafter  mentioned. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Mabtjn, 
StjSphen,  and  Abcheb,  JJ. 

-^  *  R.  Johnson,  for  the  appellant,  cited  Kyd  on  Awards^  91; 
****^  Walker  x&.  Frohisher,  6  Vez.  70;  Hood  vs.  Le^ke,  12  Vez.  412; 
Cressey  vs.  Carrington,  1  Vern.  469. 

J.  Glenn,  for  the  appellee,  cited  Caldwell  on  Arbitr(Uion,  123,  124; 
Spriggins  vs.  Na>sh,  5  Maule  &  Selw.  193 ;  Kyd  on  Awards,  6 :  Hatckins 
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vs.  Colclotigh^  1  Burr,  274  5  Ryan  cfe  Moody^s  N.  P.  Rep.  17 ;  Oeorge  vs. 
I>>i«%,  8  East,  13 ;  TOZard  vs.  Fisher,  3  H.  d  McH.  118. 

Mabtin,  J.  delivered  the  opinion  of  the  Court.  A  bill  was  filed  on 
the  equity  side  of  Baltimore  County  Court,  by  John  Martin  against 
John  E.  Rigden,  on  a  contract  entered  into  between  them,  and 
others,  who  had  associated  themselves .  together  to  build  certain 
houses  in  the  City  of  Baltimore.  After  testimony  had  been  taken 
under  a  commission  returned  to  the  Court,  upon  the  application  of 
the  parties,  all  matters  in  dispute  in  the  cause  depending  were  i-e- 
ferred,  by  order  of  the  Court,  to  James  W.  Collins  and  Joseph  Jamison, 
and  if  they  should  disagree,  to  choose  a  third  person ;  and  an  award 
made  by  them,  or  any  two  of  them,  in  writing,  should  be  final  be- 
tween the  parties.  The  arbitrators  returned  to  the  Court  an  award 
in  the  following  words :  (He  here  stated  the  award.)  A  motion 
was  made  to  set  aside  this  award ;  and  two  objections  are  made  to 
the  validity  of  it.  1st.  It  does  not  appear  notice  was  given  to  the 
parties  of  the  time  the  arbitrators  were  to  meet.  2d.  It  does  not 
appear  that  the  original  referees  disagreed,  before  a  third  person 
was  appointed,  or  that  he  acted  only  after  such  disagreement. 

•  The  award  is  in  general  terms;  it  sets  out  neither  the  ^^^ 
submission,  notice,  or  any  disagreement.  It  states  them  to  be  ^^^ 
referees,  and  the  appointment  of  Rol)ert  C.  Long,  as  a  third  person, 
^.  and  it  is  signed  by  all  three. 

It  has  not  been  contended,  that  it  is  necessary  to  state  those  facts 
in  the  award,  but  that  they  must  be  proved,  and  unless  proved,  the 
award  will  not  be  enforced  by  the  Court. 

That  the  parties  ought  to  have  notice  of  the  time  of  meeting,  is  a 
position  so  strongly  supported  by  common  justice,  that  it  would  seem 
not  to  require  the  aid  of  authorities.  Every,  man  ought  to  have 
an  opportunity  afforded  him  to  be  heard  in  defence  of  his  rights ; 
and  it  is  with  surprise  we  find  in  one  case.  Lord  Hardwicke  is  made 
to  say,  notice  is  not  necessary.  3  Atk,  529.  This  opinion,  however, 
is  overruled  by  many  authorities.  In  Kyd  on  Awards,  95,  it  is  stated, 
^  when  the  person  to  whom  the  parties  have  agreed  to  refer  the  mat- 
ters in  dispute,  has  consented  to  undertake  the  office,  he  ought  to 
appoint  a  time  and  place  for  examining  the  matter,  and  give  notice  of 
such  appointment  to  the  parties,  or  their  attorneys."  So  in  96 — 
^^The  arbitrators  may  adjourn  from  time  to  time,  giving  notice,  as  af 
first,  of  the  time  and  place  of  every  subsequent  meeting."  And  in 
101 — "  If  an  umpire  is  chosen,  he  must  also  give  notice  to  the  par- 
ties of  the  time  and  place  of  meeting."  See  also  Caldwell  on  Arbitra- 
iion,  45 ;  Falconer  vs.  Montgomery  et  ah  4  Dallas,  232. 

It  is  equally  clear,  the  original  referees  may  choose  the  third  per- 
son before  they  disagree,  and  this  course  is  recommended  by  some 
of  the  Judges.  Kyd,  87;  Caldwell,  40;  Roe  vs.  Doe,  2  Term  fiep.  644, 
645 ;  Harding  vs.  Watts,  15  East,  556. 
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Whether  Lonfj  acted  before  or  after  the  disagreeiueut  of  Collins 
aud  Janiisou,  is  unimportaut  iu  this  case.  Had  the  award  been 
signed  by  Long/  aud  only  one  of  the  original  referees,  it  would  then 
have  been  necessary  to  consider  that  question ;  here  it  was  signed 
by  all  three  of  them.  The  submission  did  not  authorize  an  umpire 
to  be  appointed ;  for  an  umpire,  technically  speaking,  when  he  takes 
charge  of  the  cnse,  takes  it  exclusively  to  himself,  and  divest-a  the 
original  arbitrators  of  all  power  to  proceed  in  it,  and  the  award  is  to 
be  made  by  him  alone.  3  Bll\  Com.  15.  The  submission  in  this 
case  is  different.  If  Collins  and  Jamison  could  not  agree,  they  were 
to  choose  a  third  person.  Their  *  power  to  proceed  did  not 
■*^  •  cease  upon  this  appointment,  but  they  were  to  go  on  con- 
jointly with  him,  and  the  award  of  all  three,  or  any  two  of  them, 
was  to  be  binding  on  the  parties. 

If  they  disagreed,  before  Long  acted,  there  can  be  no  doubt  the 
award  was  good,  because  it  was  strictly  within  the  terms  of  the  sub- 
mission. If  they  had  not  disagreed,  it  would  be  the  award  of  the 
two  original  referees.  Being  signed  by  Long  would  be  surplusage, 
and  would  not  vitiate  it.  CaldweU,  42;  Soukby  vs.  Hodgnon^  {IS.  C\) 
3  Burr.  1474;  I  Wm.  Bl.  Rep.  463;  4  Taunt.  232;  2  Jolim.  Ch.  Rep. 
353.  These  authorities  establish  the  position,  that  ^'  where  arbitra- 
tors, having  chosen  an  umpire,  afterwards  join  with  him  in  making 
the  award,  this  does  not  vitiate  it;  since  in  law  it  is  the  award  of 
the  umpire  only,  who  may  take  what  advice,  opinion  or  asse^soi-s,  he 
will " — and  e  converno^  the  umpire  signing  the  award,  does  not  vitiate 
it;  it  would  be  the  award  of  the  original  referees,  who  might  take 
what  advice,  opinion  or  assessors,  they  choose. 

The  consideration  of  these  questions,  however,  is  not  necesi^ary  in 
deciding  the  case  now  before  us,  because  the  defendant  did  not  pur- 
sue the  course  below,  to  bring  them  properly  before  that  Court.  The 
award  is  silent,  both  as  to  notice  and  the  disagreement  of  the 
referees,  and  of  course  these  objections  do  not  appear  on  the  face  of 
it.  If  they  can  be  established,  it  must  be  by  testimony  de  horn  the 
award,  and  in  that  case,  an  application  to  set  it  aside,  must  be 
founded  on  affidavit.  Caldwell,  177,.  178;  2  IHdd's  Prac.  762,  835; 
Dick  vs.  Milliganj  2  Ven,  Jun.  28.  In  this  last  case,  it  is  said,  '•  if  you 
proceed  upon  anything  arising  on  the  face  of  the  award,  compared 
with  the  proceedings  in  the  cause,  by  which  it  appears  there  is  some- 
thing in  the  award  which  ought  not  to  be  there,  or  something  omitted 
which  ought  to  be  in  it,  that  is  proper  matter  for  exception.  Any- 
thing de  horn  the  award  must  come  upon  affidavit.  This  doctrine  is 
confirmed  by  a  decision  of  this  Court  at  June  Term,  1823,  in  the  ttai^e 
of  Cromwell  vs.  Owings,  (ante  12,  13.)  No  affidavit  api>eai\s  in  the 
record,  and  the  motion  was  not  properly  before  the  Court. 

There  is  nothing  in  the  objection,  that  the  decree  was  passed  with- 
out setting  the  cause  down  for  hearing.    The  Court  stated  the  cruise 
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then  stood  ready  for  hearing,  and  we  will  presume  all  pre-requisites 
were  complied  with.  Decree  affirmed. 
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Policies  of  insurance,  charter  parties,  or,  instruments  of  like  nature,  may 
be  explained  by  parol  evidence  of  the  usages  of  the  trade  to  which  they 
relate,  whether  such  usages  regard  the  course  of  the  voyage  or  not. 
Parol  evidence  of  usage  admissible  to  prove  the  meaning  of  the  words 
in  a  policy  that  in  case  of  loss,  the  same  was  to  be  paid  in  ninety  days 
after  proof  and  adjustment  thereof,  (a) 

An  action  cannot  be  maintained  on  a  policy  containing  the  above  clause, 
about  proof  and  adjustment  of  loss,  unless  such  proof  is  first  exhibited 
to  the  underwriters. 

The  proof  to  be  thus  exhibited  in  the  case  of  a  partial  loss,  is  the  protest, 
bill  of  lading  and  invoice,  or  such  equivalent  proof  as  the  nature  of  the 
loss  admits  of,  that  being  the  kind  of  proof  usually  required. 

Whether  in  the  case  of  a  partial  loss  on  the  cargo  in  a  valued  policy,  the 
assured  is  to  be  indemnified  according  to  the  valuation  in  the  policy,  or 
to  the  actual  value  of  the  cargo  at  the  f>ort  of  shipment?  If  the  cargo, 
however,  be  a  mixed  one,  no  adjustment  can  be  made  without  proof  of 
its  value  at  the  port  of  purchase. 

If  the  underwriters  in  a  policy  having  the  clause  relating  to  proof  of  loss 
and  adjustment,  before  stated,  inform  the  assured  that  they  will  not  pay 
his  loss,  without  saying  that  it  is  because  of  the  want  or  deficiency  of 
the  preliminary  proof,  they  will  be  held  to  waive  the  necessity  for  the 
proof,  (b) 

If  the  underwriters  refuse  to  -paj  the  loss  of  the  assured,  his  right  of  action 
immediately  accrues,  although  there  be  a  clause  in  the  policy  that  pay- 
ment is  not  to  be  made  until  ninety  days  after  proof  and  adjustment  of 
the  loss,  and  that  in  case  of  dispute  that  the  same  be  settled  by  arbitra- 
tors, (c) 

The  agreement  to  arbitrate  does  not  divest  Courts  of  justice  of  their  juris- 
diction, {d) 

The  defendant's  counsel  prayed  the  opinion  of  the  Ck)urt,  that  the  plaintiff 
was  not  entitled  to  recover  unless  he  proved  that  he  had  exhibited  to  the 


.  _«._. 


(a)  Affirmed  in  Ins,  vs.  Co.  Wilson,  2  Md.  241.  As  to  admissibility  of  evi- 
dence of  usage,  and  presumption  as  to  knowledge  thereof,  see  Bank  of  Co- 
lumbia vs.  Magnider,  ante^  146;  Allegre  vs.  Ins.  Co-  2  G.  &  J.  186;  Given  vs. 
Charron,  15  Md.  502;  Lyon  vs.  George^  44  Md.  295;  Barker  vs.  Borzone.  48 
Md.  474:  Ins,  Co.  vs.  Wright,  1  Wallace,  471. 

(6)  Affirmed  in  Edwards  vs.  Ins.  Co,  3  Gill,  185;  Ins.  Co.  vs.  Hammill.  5 
Md.  182;  Ins.  Co.  vs.  Coates,  14  Md.  295;  Land  Co.  vs.  Doll,  35  Md.  101;  //w. 
Co.  vs.  Ice  Co.  36  Md.  118.  Approved  in  Tayloe  vs.  Ins.  Co.  9  Howard,  405. 
See  also  as  to  waiver  of  preliminary  proof,  and  other  conditions  in  policy  of 
insurance,  Ins.  Co.  vs.  Evans,  9  Md.  1;  Ins.  Co.  vs.  Loney,  20  Md.  20;  Ins. 
Co.  vs.  Gusdorf,  43  Md.  506;  Ins.  Co.  vs.  Mispdhom,  50  Md.  180;  Ins.  Co.  vs. 
Warehouse  Co.  93  U.  S.  527;  Rokes  vs.  Ins.  Co.  51  Md.  512. 

(c)  Cited  in  Ins.  Co.  vs.  Catlett,  12  Wheaton,  393. 

(d)  Approved  in  Contee  vs.  Dawson,  2  Bl.  276.  Cf.  Ins.  Co.  vs.  Morse^  20 
Wallace,  445. 

6  H.  &  J. 
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defendants,  before  instituting  his  suit,  as  a  part  of  his  preliminary 
proof,  his  invoice,  the  usage  of  producing  the  invoice  was  not  denied  by 
the  counsel  for  the  plaintiff,  the  Court  gave  the  opinion,  to  which  the 
plaintiff  ^s  counsel  asked  leave  to  except.  While  drawing  the  exception, 
they  were  asked  by  the  Court  if  they  intended  to  go  on  with  the  cause, 
or  whether  this  opinion  would  end  it;  they  replied  that  it  would;  when 
the  Court,  with  the  consent  of  the  counsel  on  both  sides,  discharged  the 
witnesses.  Before  the  jury  retired,  the  plaintiff's  counsel  denied  the 
usage  of  exhibiting  the  invoice,  and  refused  to  insert  it  in  the  exception; 
the  counsel  on  the  other  side  then  called  a  witness,  who  had  been  dis- 
charged, by  whom  they  proved  the  usage.  The  plaintiff  ^s  counsel 
offered  then  to  go  on  with  the  cause,  and  to  prove  that  the  invoice  had  ' 
been  in  fact  exhibited;  but  the  Court  refused  to  permit  them,  and  com- 
pelled them  either  to  be  non-suited,  or  to  take  a  verdict  for  the  defend- 
ants.   Held,  that  the  Court  erred. 

Appeal  from  Baltimore  Coanty  Coart.  Covenant  on  a  policy  of 
insurance.  Plea,  Non  inf regit  conventionem.  The  facts  are  sufficiently 
stated  in  the  opinion  of  this  Coort.  The  cause  was  tried  in  the 
Court  below,  before  Archeb,  C.  J.  and  Hanson  and  Ward,  JJ.  and 
came  to  this  Court  on  three  bills  of  exceptions,  taken  to  their  opinions 
by  the  appellant,  who  was  the  plaintiff  below. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Martin,  Ste- 
phen, and  Dorset,  JJ. 

Mayer^  J.  Olenn^  and  Taney^  for  the  appellant,  contended,  1.  That 
no  preliminary  proof  of  loss  was  necessary.  2.  That  parol  evidence 
was  inadmissible  to  prove  what  kind  of  preliminary  proof  had  been 
usually  required.  3.  That  no  usage  was  admissible  to  show  that  the 
proof  required  was  of  a  higher  nature  than  would  be  necessary 'to 
sustain  an  action  on  the  policy  in  a  Court  of  justice.  4.  If  the  prelimi- 
nary proof  was  required  at  all,  it  had  been  waived  by  the  appellees, 
or  had  been  duly  exhibited  ]  and  5.  That  the  Court  erred  in  refusing 
to  permit  the  plaintiff,  under  the  circumstances  stated  in  the  third 
exception,  to  produce  evidence  that  such  proof  had  been  given. 
Shep,  .Touch.  380,  tit.  Obligation;  2  Martth.  on  Ins.  617;  Xohle  vs. 
Kennotcay^  Doug.  513;  Heaton  vs.  Rucker,  3  Burr.  1707;  Parle  on  Ins. 
470;  Phillipps  on  Ins.  17,  312,313,  (note;)  Bean  vs.  Stupart,  Doug.  12, 
(note  4;)  Mumford  vs.  Hallett^  1  Johns.  Bep^  433;  (Jgden  vs.  The  Col 
Ins.  Go.  10  Johns.  Bep.  273;  Vos  vs.  Bobinson^  9  Johns.  Rep.  192;  2 
Marsh.  716,  (note;)  Talcat  vs.  The  Marine  Insurance  Co.  2  Johns. 
^^^  Bep.  130',  Haddour  vs.  Parry,  3  Taunt.  303-,  J^f  Andrew  vs.  Bell, 
1  Esp.  Bep,  373. 

Lloyd,  and  Wirt,  (Attorney-General  U.  S.)  for  the  appellees,  cited 
Lenox  vs.  The  United  Insurance  Co.  3  Johns.  Cas.  224;  1  Marsh.  138, 
201;  Park,  116;  2  Marsh.  631;  Munson  vs.  The  Marine  Ins.  Co.  4 
Mass.  Bep.  116;  Johnson  vs.  Tlie  Col.  his.  Co.  7  Johns.  Bep.  315;  1 
Marsh.  226;  2  Marsh.  707,  (note;)  Ibid,  672;  Phill.  on  Ins.  499. 
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• 

DoBSEY,  J.  delivered  the  opinion  of  the  Gourt.  The  counsel  on 
both  sides,  in  the  ar^ment  of  this  cause,  have  displayed  great  pro- 
fessional ability,  and  much  labor  of  research ;  and  the  deep  interest 
which  the  commeroial  part  of  our  community  take  in  subjects  of 
this  qature,  have  induced  the  Court  to  give  the  matters  in  contro- 
versy their  most  serious  consideration.  In  the  progress  of  the  trial 
in  Baltimore  County  Court,  three  bills  of  exceptions  were  taken  by 
the  counsel  for  the  plaintiff,  the  first  of  which  presented  the  follow- 
ing statement  of  facts  on  his  part:  ^^That  on  the  23d  of  May,  1820, 
he  obtained  insurance  on  the  cargo  of  the  brig  Eugene,  from  Bio  de 
la  Plata  to  Havana,  valued  at  $6,000;  the  policy  of  which  being  for 
the  most  part  in  the  usual  form,  contained  the  following  clause : 
^And  in  case  of  loss,  such  los3  to  be  paid  in  ninety  days  after 
proof  and  adjustment  thereof,  the  amount  of  the  note  given  for  the 
premium,  if  unpaid,  being  first  deducted;  and  it  is  mutually  agreed, 
that  if  any  dispute  shall  arise  relating  to  a  loss  on  this  policy,  it 
Hhall  be  referred  to  two  persons,  the  one  to  be  chosen  by  the  assured, 
the  other  by  The  Maryland  Insurance  Company ;  which  two  persons 
shall  have  power  to  adjust  the  same;  but  in  cvise  they  cannot  agree, 
then  those  two  persons  shall  choose  a  third,  and  any  two  of  them 
agreeing,  their  determination  shall  be  obligatory  on  both  parties.' 
That  on  the  8th  of  July  following,  the  cargo,  consisting  of  one  hun- 
dred and  six  mules  and  four  jack  asses,  was  laden  on  board,  the  brig 
being  then  safe  and  staunch ;  and  whilst  on  the  voyage,  by  one  of 
the  perils  insured  against  b^'  the  policy*,  all  the  mules,  save  twelve, 
were  lost.  That  a  protest. was  made  in  due  ibrm,  sworn  to  by  the 
captain  and  three  of  the  crew,  detailing  •  minutely  all  the  ^  -  ^ 
particulars  of  the  shipment  of  the  cargo  on  board  the  brig,  ■*-*^ 
her  sailing  on  the  voyage,  and  the  loss  sustained  as  aforesaid.  That 
this  prot-est,  together  with  the  usual  bill  of  lading,  were  delivered 
to  the  defendants  by  the  plaintiff,  as  his  preliminary  proofs,  before 
the  bringing  of  this  action.  Sometime  after  the  receipt  whereof  by 
the  defendants,  they  caused  the  following  letter  to  be  written  tg^the 
plaintiff: 
'  Mr.  J.  B.  Allegro, 

Sir — ^I  am  instructed  by  the  directors  of  this  company,  to  inform 
you,  that  the  claim  you  make  for  the  insurance  on  the  cargo  of  the 
brig  Eugene,  has  had  their  particular  attention,  and  also  that  of 
Mr.  Pinkney  and  Mr.  Purviance,  the  result  of  which  is,  that  the 
company  decline  the  payment,  under  a  persuasion,  sanctioned  by 
those  gentlemen,  that  the  company  are  not  answerable  for  the 
same.  Very  respectfully,  &c. 

John  Hollins,  President.'  " 

That  after  this  testimony  had  been  given,  the  defendants  ofl'ered 
to  prove,  that  it  was  the  '^  uniform  and  established  usage  for  a  vessel 
sailing  from  the  port  of  shipment,  to  have  on  board  a  bill  of  lading, 
and  invoice  of  cargo,  showing  its  prime  cost  and  value,  and  that 
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such  invoice  is  a  document  which  the  insurer  is  in  the  habit  of 
demanding,  and  the  assured  of  producing;,  on  the  settlement  of  all 
partial  losses,  although  such  losses  may  be  claimed  under  a  valued 
policy;"  to  the  admission  of  which   proof,  the  plaintift'-s  counsel 
objected ;  but  the  Court  overruled  the  objection,  and  permitted  the 
testimony   to  be  given;   to  which  opinion  the  plaintiff  excepted. 
In  this  case  the  plaintiff,  having  omitted  to  abandon,  and  claim  for 
a  total  loss,  brought  the  present  action  of  covenant,  to  recover  for  a 
paitial  loss.    Is  there  error  in  permitting  this  usage  to  be  proved,  to 
explain  the  meaning  of  the  words  '^  proof  of  loss  and  adjustment 
thereof?"  is  the  question  arising  on  this  bill  of  exceptions.    It  ha^ 
been  conceded  throughout  the  argument,  that  usages  of  trade  are 
admissible  in  evidence  to  explain  the  meaning  of  expressions  con- 
tained in  policies  of  insurance,  charter  parties,  or  instruments  of 
like  nature.    But  it  was  contended  that  such  proof  could  only  be 
received  of  usages,  which  relate  exclusively  to  the  course  of  the 
voyage.    In  support  of  this  assumed  distinction,  no  decision  has 
been  adduced,  not  even  an  obiter  dictum;  nor  has  any  reasons  been 
*  submitted  to  show  why  the  terms  of  a  policy  of  insurance 
^^  '    may  not  be  as  well  explained  by  any  other  commercial  usage 
as  b^'^  usages  of  trade,  applicable  only  to  the  course  of  the  voyage. 
For  solemn  adjudications  to  the  contrary,  see  the  cases  of  Cutter  vs. 
Powellj   6   T.  R.  320;   Masmi  vs.  Skurray^  1  Marsh.  Im.  226;  and 
Gibson  vs.  Colt  and  others,  7  Johns.  Rep.  385.    In  none  of  which 
cases  were  the  usages  proved,  as  explanatory  of  the  terms  of  the 
contract,  usages  of  trade  which  related  to  the  course  of  the  voyage. 
The  second  bill  of  exceptions  contains  the  facts  proved  by  the 
plaintiff',  and  the  proof  on  the  paii;  of  the  defendants  of  the  usage 
mentioned  in  the  first  bill  of  exceptions ;  which  usage  was  proved 
by  David  Winchester,  President  of  The  Baltimore  Insurance  Com- 
pany, and  well  acquainted  with  the  mode  of  adjusting  losses  on  poh- 
cies  of  insurance.    Whereupon  the  plaintiff,  by  his  counsel,  prayed 
the  Court  to  instruct  the  jury,  that  no  proof  is  required  on  this  trial 
tha^  he  exhibited  to  the  defendants,  before  instituting  this  suit,  any 
preliminary  proofs,  or  that  if  such  proofs  be  necessary,  the  protest 
and  bill  of  lading  are  sufficient  preliminary  proofs,  or  that  said  letter 
from  the  defendants  was  a  waiver  of  such  proof.     Which  direction 
the  Court  refused  to  give ;  and  to  such  refusal  the  plaintiff  excepted. 
It  is  a  rule  of  law,  that  in  construing  written  instruments  the 
Court  should  give  some  meaning  and  operation  to  every  clause  and 
word  of  the  instrument,  provided  it  can  be  done  consistently  with 
the  intentions  of  the  parties.    Let  this  rule  be  applied  to  the  first 
branch  of  this  exception,  viz.    Is  it  necessary,  on  a  trial  at  law,  ou 
such  a  policy  as  the  present,  for  the  assured  to  pix)ve  that  he  ex- 
hibited any  preliminary  proofs  to  the  insurer  before  he  commenced 
his  action  for  indemnity  for  a  partial  loss.    It  appears  somewhat  a 
matter  of  surprise,  that  the  human  mind  could  be  prevailed  upon  to 
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doubt  on  this  subject.  In  support  of  the  affirmative  of  this  proposi- 
tion, the  language  of  the  policy  is  so  explicit,  the  intentions  of  the 
parties  so  obvious,  that  it  almost  becomes  a  self-evident  proposition. 
B}^  sanctioning  the  negative,  you  reject,  as  inoperative  and  super- 
flaoas,  all  that  is  said  about  "  proof  of  loss,"  contrary  to  every  known 
principle  of  construction. 

The  second  branch  of  this  exception,  viz.  '*  Was  the  exhibition  to 
the  insurer  of  the  protest  and  bill  of  lading  sufficient  ♦  pre-  ^  -  ^^ 
liminary  proofs  ?  "  is  a  question,  the  answer  to  which  is  by  no  **  -* 
means  so  obvious.  There  is  not  that  perspicuity  and  precision  in  the 
language  used,  which  silence  all  doubt  as  to  the  meaning  of  the 
parties.  The  requisition  of  "  proof  of  loss"  is  distinct  and  undeni- 
able, but  the  obligation  of  the  assured,'  to  furnish  the  customary 
proofs  of  interest,  and  the  quantum  of  loss,  which  forms  the  basis  of 
an  adjustment,  is  certainly  not  so  apparent.  But  when  we  advert 
to  the  nature  and  circumstances  of  the  contract  itself,  the  manifest 
design  of  the  parties,  in  introducing  this  clause,  that  all  adjustment 
of  losses  should  be  made  by  themselves,  the  sedulous  precaution  with 
which  they  have  endeavored  to  provide  against  all  litigation,  by 
declaring  that  if  they  cannot  adjust  the  loss  among  themselves,  that 
arbitrators  shall  be  chosen  for  that  purpose;  that  in  no  event,  within 
the  contemplation  of  the  parties,  was  the  assured  to  be  authorized  to 
sue  at  law.  The  Court  think  that  the  true  construction  of  this  clause 
of  the  policy  is,  that  the  insured  is  bound  to  offer,  as  his  preliminary 
proofs,  such  documentary  proofs  in  his  possession  as  are  usually  re- 
quired in  adjusting  a  partial  loss ;  that  is,  the  protest,  bill  of  lading 
and  invoice,  or  such  equivalent  proofs  as  the  nature  of  the  case  is 
susceptible  of.  These  proofs  remain  with  the  assured  only,  or  his 
agents ;  the  burthen  of  producing  them  therefore  rests  on  him. 

The  Court  forbear  to  express  any  opinion  on  the  question  so  warmly 
contested  in  the  argument,  ^'  whether,  in  the  case  of  a  partial  loss  on 
the  cargo  in  a  valued  policy,  the  assured  is  to  be  indemnified  accord- 
ing to  the  valuation  in  the  policy,  or  the  actual  value  of  the  cargo 
at  the  port  of  shipment  ¥  "  Let  the  question  be  settled  as  it  may, 
if  the  cargo  be  a  mixed  one,  proof  of  its  actual  value  at  the  port  of 
purchase  must  be  produced,  before  an  adjustment  upon  either  princi- 
ple can  be  made. 

"  Was  the  letter  of  the  defendants  to  the  plaintiff  a  waiver  of  such 
preliminary  proofs!"  is  the  last  question  arising  on  this  exception; 
and  the  Court  are  of  opinion  that  it  was.  Good  faith  and  fair  dealing 
is  of  the  very  essence  of  all  contracts  of  insurance,  and  should  per- 
vade every  proceeding  under  them.  If  then  the  insurer,  in  writing 
this  letter,  intended  to  reject  the  claim  of  the  insured,  merely  because 
the  invoice  had  not  been  produced,  the  writing  of  this  letter  was  a  fraud 
upon  the  assured,  a  deception  •  utterly  inconsistent  with  the  ^  ^  #» 
spirit  and  meaning  of  the  contract;  a  species  of  conduct  ^'■^ 
which  this  Court  will  never  impute  to  the  underwriters,  while  their 
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acts  are  susceptible  of  a  different  interpretatioD.  If  they  intended 
to  refuse  payment  of  the  lass,  because  the  invoice,  a  customary-  part 
of  the  preliminary  prooi's,  had  not  been  laid  before  them,  it  was  their 
duty  so  to  have  informed  the  insured ;  and  their  failure  to  do  so,  and 
the  writing  of  such  a  letter,  was  a  waiver  of  all  further  preliminary 
proofs.  The  letter  itself  is  a  plain  unequivocal  notification  to  the 
plaintiff,  that  his  claim  for  iudemnity  will  not  be  adjusted  by  the  de- 
fendants; and  by  necessary  implication  gives  him  to  understand, 
that  all  further  offers  of  preliminary  proofs  would  be  useless. 

The  agreement  to  arbitrate  does  not  oust  Courts  of  justice  of  their 
jurisdiction.  The  parties  then  stand  in  an  attitifde  not  contem- 
plated by  them.  Their  stipulation,  that  the  loss  is  only  to  be  i)aid 
in  ninety  days  after  proof  of  loss  and  adjustment,  looks  only  to  the 
case  of  an  amicable  adjustment  by  themselves.  When  then  by  the 
acts  of  the  defendants  that  cannot  be  made,  the  plaintiff  is  absolved 
from  the  operation  of  this  stipulation,  and  his  right  of  action  imme- 
diately accrues.  His  case  comes  completely  within  the  principle  set- 
tled in  the  case  of  Ogden  vs.  llie  Columbia  Inmranee  Company^  10 
Johm.  Rep.  273,  where,  under  a  proviso  in  the  iwlicy,  that  the  assured 
should  not  abandon  until  six:  months  after  capture  and  detention, 
the  condemnation  taking  place  in  one  month  after  capture,  the  Court 
determined,  that  the  right  to  abandon  was  immediate  upon  the  con- 
demnation, a  new  case  having  arisen  not  contemplated  by  the  parties 
in  their  contract. 

The  third  bill  of  exceptions  presents  a  new  point  to  the  considera- 
tion of  the  Court,  not  at  all  involving  any  question  as  to  the  merits 
of  the  matters  in  controv^ersy  between  the  parties  in  the  cause.  The 
bill  of  exceptions  states,  that  after  the  plaintiff  had  given  his  evi- 
dence, a«  stated  in  the  first  bill  of  exceptions,  and  having  declared 
his  intention  to  relinquish  the  claim  for  a  total  loss,  and  to  claim  in 
this  action  for  a  partial  loss,  the  defendants,  by  their  counsel,  prayed 
the  Court  to  instruct  the  jury,  that  according  to  the  covenants  con- 
tained in  the  policy,  in  order  to  maintain  the  present  action,  the 
plaintiff  was  bound  to  prove,  that  previous  to  the  institution  of  this 
suit,  he  had  exhibited  to  ♦  the  defendants,  among  the  prelimi- 
'^'■^  nary  proofs  of  loss,  and  for  the  purpose  of  adjustment,  the 
invoice  showing  the  prime  cost  of  the  cargo,  for  the  loss  of  which  he 
was  now  claiming ;  the  defendants'  counsel  insisting  in  argument, 
that  in  a  case  like  this,  it  was  the  constant  usage  of  insurance  com- 
panies, among  such  preliminary  proofs,  to  require  the  production  of 
such  invoice,  and  of  the  insured  to  produce  it,  which  usage  was  not 
denied  by  the  plaintiff's  counsel  in  argument,  and  by  not  being 
denied,  was  supposed  by  the  Court,  and  defendants'  counsel,  to  be 
admitted;  the  Court  accordingly  instructed  the  jury,  that  it  was  in- 
cumbent on  the  plaintiff'  to  show,  that  among  the  preliminary  proofs 
he  had  exhibited  the  said  invoice  of  cargo,  and  unless  he  should 
prove  this  fact,  he  could  not  support  the  present  action.    To  this 
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instruction  the  plaintiff,  by  his  counsel,  declared  that  he  would  ex- 
cept, and  proceeded  to  draw  his  bill  of  exceptions;  while  engaged 
in  drawing  it,  the  plaintiff's  counsel  were  asked  by  the  Court,  whether 
it  was  their  intention  to  go  on  with  the  cause,  or  whether  this  in- 
struction would  put  an  end  to  it  ?  To  which  the  counsel  nnswered, 
that  it  was  not  their  intention  to  go  on  with  the  cause ;  whereupon 
the  Court,  with  the  concurrence  of  the  counsel  on  both  sides,  openly 
discharged  the  witnesses  who  were  in  attendance  on  the  part  of  the 
defendants  and  plaintiff*  also ;  the  witnesses  being  discharged,  and 
having  left  the  Court-house,  but  the  jury  remaining  undischarged  in 
their  box,  the  plaintiff's  counsel  denied  the  usage  before  stated,  and 
refused  to  have  it  inserted  in  the  bill  of  exceptions ;  whereupon  the 
defendants'  counsel,  for  the  purpose  of  satisfying  the  plaintiff's  coun- 
sel and  the  Court,  that  it  ought  to  be  inserted  in  the  bill  of  excep- 
tions, sent  for  David  Winchester,  a  resident  of  the  City  of  Balti- 
more, and  one  of  the  witnesses  who  had  been  so  as  aforesaid  dis- 
charged, but  who  had  been  previously  summoned  for  the  purpose  of 
giving  evidence  in  the  cause,  who  did  expressly  prove  the  usage  as 
above  stated ;  after  which  the  plaintiff's  counsel  offered  to  proceed 
with  the  cause,  and  to  adduce  evidence  that  the  said  invoice  had 
been  exhibited  to  the  underwriters  among  the  preliminary'  proofs,  to 
wit,  on  the  23d  day  of  May,  \xi  the  year  1820;  but  the  Court,  uuder 
the  circumstances  of  the  case,  refused  to  permit  the  cause  to  pro- 
ceed, and  put  it  to  the  counsel  for  the  plaintiff'  either  to  submit  to  a 
non-suit,  or  to  a  verdict  for  the  defendants  j  from  which  opinion  of 
the  Court  the  plaintiff  excepted. 

•  Had  the  facts  been  inserted  in  this  bill  of  exceptions,  _• 
which  actually  occurred  in  the  Court  below,  as  stated  by  the  ^'■^ 
defendants'  counsel  in  the  argument  of  this  case,  the  conduct  of  that 
Court  might  have  appeared  free  from  all  error  or  ground  of  excep- 
tion. But  this  Court  must  form  their  opinion  upon  the  facts  as 
stated  in  the  record,  and  cannot  look  beyond  it.  In  this  case  then, 
as. thus  presented  to  their  consideration,  the  Court  think  there  is 
error  in  the  proceedings  of  the  Court  below.  The  discretionary 
powers  of  Courts  of  law  are  confined  within  fixed  and  well  established 
limits,  and  are  to  be  exercised  to  further,  not  prevent,  the  adminis- 
tration of  public  justice.  The  County  Court  had  not  a  right  of 
their  own  mere  motion,  (and  no  other  motive  for  their  conduct  here 
appears,)  to  refuse  permission  to  the  plaintiff  to  proceed  in  the  trial 
of  his  cause;  the  right  to  such  objection  belonging  to  the  defend- 
ants, and  not  the  Court.  In  the  exercise  of  this  right,  the  defend- 
ants must  state  the  grounds  of  their  objection ;  of  the  sufficiency  of 
which  the  Court  are  to  judge.  If  they  had  alleged  the  absence  of 
their  witnesses,  occasioned  by  the  proceedings  which  had  taken 
place,  they  must  have  stated  what  they  expected  to  prove  by 
them,  that  the  plaintiff,  if  he  sees  fit,  may  admit  the  facts,  and 
proceed  with  the  trial;  and  should  he  refuse  to  make  the  admission, 
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it  woald  then  become  the  duty  of  the  Goart  to  put  him  to  his  elec- 
tion, either  to  consent  to  withdraw  a  juror,  take  a  verdict  against 
him,  or  non-suit  his  case. 

The  Court  concur  with  the  opinion  of  the  County  Court  on  the 
first  bill  of  exceptions,  and  on  the  two  first  divisions  of  the  second 
bill  of  exceptions,  but  they  dissent  from  their  opinion  on  the  last 
alternative  of  the  second  bill  of  exceptions,  and  from  the  opinion 
given  on  the  third  exceptions. 

Let  the  judgment  therefore  be  reversed,  and  a  procedendo  awarded. 

ffudgment  reversed^  and  procedendo  atcarded. 


Fen  wick's  ^dm'r  vs.  Fobrest. 

An  executor  is  a  competent  witness  to  prove  transactions  between  himself 
and  the  guardian  of  the  children  of  the  deceased,  in  an  action  against 
such  guardian  by  a  third  person. 

In  an  action  of  covenant  by  A.  against  B.  on  B'S  warranty  to  defend  certain 
slaves  sold  by  him  to  A.,  parol  evidence  is  admissible  to  prove  a  para- 
mount title  in  another  person  to  such  slaves. 

Where  no  objection  is  taken  to  the  sufficiency  of  evidence  offered  at  the 
trial,  the  Court  will  not  instruct  the  jifty  as  to  the  sufficiency  of  such 
evidence  to  prove  a  particular  fact. 

Appeal  from  Saint  Mary's  County  Court.  This  is  the  same  case 
reported  in  5  H.  d:  J.  414,  and  sent  back  ♦  to  the  County  Court 
"**"   for  a  new  trial  under  a  writ  of  procedendo. 

1.  At  the  new  trial  in  the  County  Court,  the  plaintiff,  (now  appel- 
lee,) read  in  evidence  the  articles  of  agreement,  and  the  record  from 
Baltimore  County  Court,  which  were  given  in  evidence  on  the  former 
trial,  and  then  gave  in  evidence,  that  the  negroes,  in  the  articles  of 
agreement  mentioned,  were  the  descendants  of  a  negro  woman 
called  Sail,  once  the  property  of  Nicholas  Sewall.  That  the  said 
Sewall,  sometime  between  1800  and  1803,  informed  the  witness, 
that  after  Sail's  intermarriage  with  David  Sommerville,  he  agreed 
that  she  should  attend  her  husband  to  Baltimore,  and  that  if  he 
would  pay  him,  after  a  certain  time,  which  the  deponent  did  not 
now  recollect,  a  sum  o('  money,  the  amount  whereof  the  deponent 
does  not  recollect,  that  Sail  should  be  the  property  of  her  husband. 
That  Sail  left  the  said  Sewall's  house,  and  went  to  Baltimore  with 
her  husband.  The  plaintiff  then  gave  evidence,  that  between  180^ 
and  1813,  David  Sommerville,  and  Nicholas  Sewall  in  his  life-time, 
had  an  interview,  in  which  Sommerville  expressed  his  fears  that 
his  wife  might  be  interfered  with  as  a  slave  and  itinaway:  and  that 
it  was  then  understood  between  the  said  Sommerville  and  Sewall^ 
that  the  contract,  in  relation  to  the  said  negro  woman,  was  affirmed, 
in  consideration  of  having  raised  two  children  which  he  was  either 
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to  seu<l  home,  or  had  -sent  home,  to  the  said  Sewall,  and  a  sum  of 
money  which  was  then  paid.  The  defendant  then  gave  in  evidence, 
that  the  said  negroes,  in  the  agreement  mentioned,  were  paid  over  by 
Eaphael  Neale  and  Lewis  Ford,  executoi-s  of  Nicholas  Sewall,  to  the 
defendant  as  guardian  to  the  children  of  the  said  Nicholas  Sewall. 
Whereupon  the  plaintiff  offered  to  give  evidence  by  Kaphael  Neale, 
one  of  the  executors  as  aforesaid ;  to  the  competency  of  which  witness 
to  give  evidence  the  defendant  objected;  but  the  Court,  [Stephen,. 
0.  J.]  would  not  sustain  the  said  objection,  but  was  of  opinion  that 
the  said  witness  was  competent  togiveev^idence,  and  did  permit  him 
to  give  evidence.    The  defendant  excepted. 

2.  The  plaintiff  then  proved  by  Thomas  Lynch,  a  witness  sworn 
on  his  part,  that  between  the  first  and  the  tenth  of  May,  1817,  six 
negroes  were  brought  on  board  his  vessel  lying  at  Baltimore,  and 
were  brought  by  him  to  the  house  of  the  defendant,  and  delivered 
to  him,  and  claimed  •  by  him  as  his  property ;  that  he  after-  ^^^ 
wards  heard  the  defendant  say,  that  some  of  those  negroes  ^'-^ 
were  in  dispute  in  Baltimore,  and  that  the  plaintiff  was  concerned. 
He  then  gave  in  evidence,  by  Peter  Gough,  th^t  the  defendant  in- 
formed him  that  he  was  present  at  a  conversation  between  Gen. 
Winder  and  the  plaintiff*  in  August,  1817,  in  which  the  plaintiff 
instructed  Gen.  Winder,  who  had  appeard  as  counsel  in  the  action 
of  replevin  before  mentioned,  that  he  would  not  authorize  him  any 
longer  to  appear  at  his  instance  Und  request  to  defend  the  said  writ. 
By  consent  of  the  parties,  a  record  of  the  proceedings  in  the  Court 
of  Appeals,  on  the  former  appeal,  was  given  in  evidence. 

The  jury  then  retired,  and  after  some  time  engaged,  caused  the 
following  paper  to  be  transmitted  to  the  Court.  *'The  jury  will 
thank  the  honorable  Court  to  instruct  them  which  of  the  parties  was 
legally  bound  to  defend  the  suit  of  replevin  of  Sommervilh  vs.  Fen- 
mck  in  the  record  mentioned."  Whereupon  the  Court,  [Stephen, 
C.  J.  and  Plater,  A.  J.]  by  consent  of  counsel  engaged  in  the  cause^ 
ordered  the  jury  to  the  box,  and  gave  them  the  following  direction 
and  instruction:  That  the  plaintiff  in  this  cause  not  being  a 
party  to  the  action  of  replevin,  in  the  said  record  mentioned,  could 
not  defend  said  action,  and  was  not  bound  to  do  so.  That  Fenwick, 
the  defendant  in  the  said  action  of  replevin,  and  the  defendant  in 
this  cause,  was  not  bound  to  defend  the  said  action  of  replevin,  un- 
less he  thought  fit,  but  if  he  did  not  defend  the  same,  he  would  be 
liable  to  the  plaintiff  in  this  action,  if  the  plaintiff'  prove  a  para- 
mount title  in  the  plaintiff  in  the  said  action  of  replevin,  by  parol  or 
other  evidence.  The  defendant  excepted ;  and  the  verdict  and  judg- 
ment being  against  him,  he  appealed  to  this  Court. 

The  appellant  having  died  after  the  appeal,  his  administrator  ap- 
peared. The  cause  was  argued  l>efore  Buchanan,  C.  J.,  Eable^ 
Mabtin,  and  Akcher,  JJ.  by 


/ 
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Gav»in  and  F.  S.  Key,  for  the  appellant,  and  by 
Ma{irtider  and  Taney,  for  the  appellee. 

Mabtin,  J.  delivered  the  opinion  of  the  Court.  This  action  was 
founded  on  a  covenant,  by  which  the  defendant  warrants  and  defends 
the  negroes  mentioned  in  it,  against  all  persons  whatsoever,  to  be 
the  property  of  the  plaintiff;  and  the  breach  amgned  is,  that  they 
-  ^  were  the  property  of  •  one  Sommerville,  who  dispossessed  the 
^'-^  plaintiff'  of  them.  In  a  former  trial  of  this  case  in  1822,  this 
Court  decided  that  the  plaintiff'  might  sustain  his  action,  by  proving 
a  paramount  title  to  the  negroes  in  Sommerville,  and  that  fact  might 
be  established,  either  by  a  recovery  in  a  Court  of  law,  or  by  any 
other  written  or  parol  evidence.  In  the  second,  trial  the  same  testi- 
moiiy  was  offered  to  the  jury  that  had  beien  submitted  to  them  in  the 
first,  and  also  additional  parol  evidence,  intended  to  show  a  para- 
mount title  in  Sommerville.  Ko  objection  whatever  was  made  by 
the  defendant  to  the  competency  of  this  evidence,  (except  that  given 
by  R.  ^Neale,)  nor  was  any  prayer  preferred  to  the  Court  upon  its 
sufficiency  to  sustain  the  action.  After  the  jury  had  retired,  a  diffi- 
culty occurre<l  to  them,  and  by  the  consent  of  the  parties  they  re- 
turned to  receive  the  instruction  of  the  Court.  The  question  pro- 
pounded by  the  jury  was,  who  was  bound  to  defend  the  replevin  in 
Baltimore  County  Court.  The  Court  directed  them,  that  neither  the 
plaintiff  nor  defendant  was  bound  by  law  to  defend  that  suit,  but 
that  the  plaintiff'  was  not  confined  to  that  testimony  alone,  to  sus- 
tain his  action.  If  he  could  prove  a  paramount  title  in  Sommerville, 
by  any  other  evidence,  written  or  parol,  it  was  sufficient.  We  see  no 
error  in  this  instruction,  it  is  in  substance,  if  not  literally  the  law,  as 
declared  by  this  Court  in  the  first  trial  in  1822. 

It  has  been  contended,  that  the  evidence  submitted  tothejur}* 
was  not  sufficient  to  prove  a  paramount  title  in  Sommerville,  and  it 
was  error  in  the  Court  that  they  did  not  so  instruct  them.  No  ob- 
jection was  offered  to  its  sufficiency  at  the  trial.  Had  an  application 
been  made  to  the  Court  upon  that  question,  then,  and  then  only,  was 
it  their  duty  to  act  upon  it. 

The  bill  of  exceptions  appeared  to  be  almost  abandoned  in  the 
argument.  The  record  certainly  does  not  aff'ord  proof  to  prevent  R. 
Neale  from  being  a  competent  witness.  Judf/ment  affirmed. 


Kky's  Ex'r  vs.  Parnham. 

A  written  agreement  cannot  be  explained  by  a  subsequent  letter  of  one  of 

the  parties,  [a.) 
Where.  uxx)n  the  face  of  an  agreement,  one  of  the  contracting  parties  ap- 

pears  plainly  to  be  acting  as  the  agent  of  another,  the  stipulations  of  the 

(«)  Of.  Stockham  vs.  Stockham,  82  Md.  196. 
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agreement  operate  solely  to  bind  the  principal,  unless  it  manifestly 
appears  that  the  agent  intended  to  superadd  or  substitute  his  own  re- 
sponsibility for  that  of  his  principal,  (a) 

Ad  agreement,  that  '^  I  have  this  9th  of  January,  1817,  hired  of  G.  P.  the 
following  slaves,  for  the  use  of  R.  K.  H.  to  give  J?80  as  wages  for  each 
of  the  slaves,  and  to  furnish  them  with  all  necessary  clothing  and  food, 
(then  stating  the  names  of  the  slaves,)  and  signed  P.  K."— HJeW,  not  to 
bind  P.  K.  personally. 

Appeal  from  Saint  Mary's  County  Court.  Action  of  assumpsit. 
The  declaration  contained  four  counts. — 1.  •  That  Key,  the  --^^ 
defendant's  tevStator,  (now  appellant,)  had  hired  of  the  plain-  "**" 
tiff,  (the  appellee,)  sundry  slaves  for  the  use  of  E.  K.  Heath,  in  con- 
sideration whereof.  Key  then  and  there,  in  writing,  undertook  and 
faithfully  promised  the  plaintiff  to  pay  him  880  for  each  and  every 
slave,  amounting  in  the  whole  to  $480.  2.  That  Key  was  indebted 
to  the  plaintiff  for  the  hire  and  wages  of  sundry  slaves,  &c.  3.  Quan- 
tum meruit  for  the  hire  of  slaves,  &c.  4.  That  E.  K.  Heath  was 
indebted  to  the  plaintiff  in  -$480,  in  consideration  of  the  premises; 
and  that  the  plaintiff,  at  the  request  of  Kej',  would  forbear  and  give 
time  to  Heath,  for  payment  until  the  1st  of  January,  1818.  Key 
undertook  and  promised  to  pay  the  plaintiff  on  that  day,  &c.  The 
defendant  pleaded  non  assumpsit  tetttatorw.  At  the  trial,  the  plaintiff 
offered  in  evidence  the  following  written  agreement :  "I  have,  this 
9th  of  January,  1817,  hired  of  George  Pambam,  Esq.  the  following 
six  negro  men,  for  the  use  of  Eichard  Key  Heath,  of  Baltimore 
County,  and  for  and  during  the  |)re8ent  year,  and  agree,  on  behalf 
of  the  said  Heath,  to  give  eighty  dollars  as  wages  for  each  of  the 
said  negroes,  and  to  furnish  them  with  all  necessary  clothing  and 
IVhmI,  viz.  Juba,  Davy,  James,  Eichard,  Michael  and  Shadrick. 

Philip  Kky." 
Which. wiis  admitted  to  be  in  the  hand-writing  ef  the  testator  .And 
proved  that  the  slaves  mentioned  in  said  writing  were  sent  to  Heath, 
and  hired  by  him  agreeably  to  the  terms  of  the  agreement.  The 
plaintiff  also  produced  the  following  letter,  admitted  to  be  in  the 
hand-writing  of  the  defendant's  testatol*:  "Dear  Sir,  Mrs.  Key  is 
anxious  I  should  hire  your  sister's  woman  lor  Mrs.  Heath.  If  then 
she  will  take  no  less  than  JJJ25,  and  the  woman  can  go  up  with  the 
other  hands,  you  will  send  her  up,  and  I  will  be  answerable  for  the 
wages,  clothing  and  food.  The  woman  will  have  a  tender,  good  mis- 
tress; and  indeed  I  know  that  great  care  will  be  taken  of  the  whole 
of  them.  '  P.  Key. 

Indian  Town,  12  January,  1817." 

The  defendant  then  produced  a  witness,  who  prove<l  that  Key 
showed  to  the  witness  a  letter  from  Heath,  requesting  Key  to  hire 


\a)  Affirmed  in  McClernan  vs.  Hall,  33  Md.  396.    Of.  McDonough  vs.  Tetn- 
pleman,  1  H.  &  J.  104. 
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for  him  a  large  number  of  bauds.    Tbis  was  in  the  winter  of  1817,  and 
before  the  hiring?  of  fbe  negroes  mentioned  in  the  agreement ;  the 
price  of  the  hands  was  not  limited,  but  Key  was  requested  not  to 
exceed  $80  each,     •  The  defendant  also  proved,  that  Heath 
resided,  at  the  time  of  the  agreement,  in  the  neighborhood  of 
Baltimore,  and  bad  done  so  long  before  and  did  long  after ;  and  that 
Heath  wa«  always,  up  to  the  year  1819,  generally  known  as  a  man 
of  character  and  of  high  pecuniary  credit.    That  the  intestate,  at 
the  time  of  making  the  agreement,  communicated  to  the  plaintiff 
that  the  slaves  were  for  the  use  of  Heath,  and  that  he  was  author- 
ized  by  Heath  to  hire  them ;  and  further,  that  Heath  had  been  at 
Ghaptico,  in  Saint  Mary's  County,  the  year  before  the  agreement 
was  made,  and  hired  a  good  many  slaves  in  the  said  county.    The 
defendant  then  prayed  the  opinion  of  the  Court  to  the  jury,  that  the 
letter  of  Key,  the  defendant's  testator,  was  not  evidence  in  the 
cause,  and  that  said  testator  was  acting  as  agent  in  making  said 
agreement,  and  therefore  was  not  liable  in  this  action.     But  the 
Court,  [Plater,  A.  J.]  refused  to  give  this  opinion,  and  allowed 
said  letter  to  be  read  in  evidence  to  the  jur^^ ;  and  further  directs 
the  jury,  that  it  was  the  opinion  of  the  Court,  from  the  face  of  the 
agreement,  and  the  other  evidence,  that  the  plaintiff  was  entitled  to 
recover.    The  defendant  excepted;  and  the  verdict  and  judgment 
being  for  the  plaintiff,  the  defendant  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Martin, 
Stephen,  Archeb,  and  Dorsev,  JJ. 

»j  Ashton,  the  appellant,  in  person,  relied  upon  M^Donotigh  vs.  Temple- 
man,  1  E.  dt  J.  156;  The  Mechanics  Bank  vs.  The  Bank  of  Columbia^ 
1   Wheat.  326. 

Stone^  for  the  appellee,  submitted  the  ca«e  to  the  Court  without 
argument. 

DORSEY,  J.  delivered  the  opinion  of  the  Court.  After  stating 
the  facts,  and  the  opinion  of  the  Court  below,  he  proceeded : 

To  this  opinion  of  the  Court  the  defendant  excepted  ;  and  it  ap- 
pears to  this  Court,  not  without  cause.  Let  it  for  the  moment  be 
admitted,  that  matter  de  hors  the  written  instrument  itself  may  be 
resorted  to  in  explanation  of  the  meaning  of  the  agreement  of  the 
9th  of  January,  yet  the  letter  of  the  12th  of  January  cannot  be 
receive<l  for  that  purpose ;  it  is  no  part  of  the  re«  gesta  intended  to 
be  contained  in  the  agreement  on  which  this  action  has  been  insti- 
tuted; it  is  a  proceeding  subsequent  in  point  of  time,  relating  en- 
AOt  ^^^^^y  ^^  *  different  subject,  and  being  irrelevant  •  to  the  mat- 
^'^''  ter  in  issue  in  the  cause,  is  wholly  inadmissible  as  e\idence 
before  the  jury. 

In  refusing  the  prayer  of  the  defendant  as  to  the  agency  of  the 
testator,  and  in  instructing  the  jury  that  the  plaintiff  was  entitled 
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to    recover,   this  Court  think   that   the   County  Court  also  erred. 
Wherever,   upon   the   face  of  an  agreement^  a  party   contracting 
plainly  appears  to  be  acting  as  the  agent  of  another,  the  stipula- 
tions of  the  contract  are  to  be  considered  as  oi>erating  solely  to  bind 
the  principal;  unless  it  manifestly  api)ear8  by  the  terms  of  the  in- 
strument that  the  agent  intended  to  superadd  or  substitute  his  own 
res|X)nsibility  for  that  of  his  principal.    In  such  case,  and  in  such 
case  only,  if  acting  within  the  scope  of  his  powers,  is  he  personally 
answerable.    No  such  intention  is  manifested  by  the  present  agree- 
ment; it  states  that  the  negroes  were  hired  for  the  use  of  Richard 
K.  Heath,  and  the  stipulation  to  paj^  is  made,  in  so  many  terms  on 
his  behalf;  thereby  repelling  any  inference  that  might  otherwise  he 
drawn,  to  involve  him  personally  on  this  contract.    A  much  stronger 
case  than  the  present  was  decided  by  the  Court  of  Appeals  of  this 
State  at  June  Term,  1804,  reported  in  1  H.  ct  J.  156,  M^Donough 
vs.    Templeman.    There,  although  in  the  introductory  part  of  the 
agrreement  the  defendant  describes  himself  as  acting  on  behalf  of 
his  principal,  j^et  when  he  stipulates  for  the  payment  of  the  hire  of 
the  negroes,  without  any  express  reference  or  allusion  to  his  princi- 
pal, he  binds  himself  in  precisely  the  same  terms  that  he  would  have 
nsed  had  it  been  the  intention  of  the  parties  that  he  alone,  and  not 
those  for  whom  he  contracted,  was  to  be  bound  for  the  debt.    Yet 
the   Court  of  Appeals,  looking  to  the  intentions  of  the  parties,  as 
deducible  fix)m  the  relative  situation  in  which  they  stood,  determined 
that  the  engagements  of  the  defendant,  although  by  the  expressions 
nsed  involving  himself  only,  were  to  be  understood  as  referring  to 
his    representative   character,  and  not  as  inducing  any   personal 
liability  on  him.    In  the  case  at  bar,  the  defendant's  testator,  in  the 
very  clause  of  the  agreement  on  which  this  action  is  founded,  states 
in  express  terms,  that  he  agrees  on  behalf  of  his  principal  to  pay ; 
thereby  evincing  the  most  unequivocal  intention  not  to  pledge  his 
own  personal  responsibility. 

The  Court  dissent  from  the  opinions  given  by  the  Court  below, 
and  therefore  reverse  their  judgment.  Judgment  reversed. 


•  Lambobn  vs.  Moore.  422 

A  Ji,  fa,  on  a  judgment  obtained  by  B.  vs.  L.  was  placed  in  the  hands  of  M. 
a  sheriff,  and  by  him  laid  upon  the  land  of  L.     At  the  sale,  L.  perceiv- 
ing that  the  land  would  not  sell  for  its  real  value  at  that  time,  entered 
into  an  agreement  with  W.  that  he  should  bid  it  off,  for  account  of  L. 
with  the  consent  of  M.  to  enable  L.  thereby  to  gain  time  to  raise  the 
amount  of  the  judgment.     W.  did  bid  it  off  for  less  than  its  value,  with 
M's  consent,  but  conceiving  the  design  of  converting  the  purchase  to  hi^ 
own  profit,  entered  into  a  fraudulent  agreement  with  M.  to  retain  the 
land  for  their  mutual  advantage,  and  then  refused  to  relinquish  it  to  L^ 
who  had  raised  money  enough  to  satisfy  the  amount  of  the  judgment 
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In  an  action  on  the  case  by  L.  vs.  M.  the  sheriff,  for  the  breach  of  this 
agreement — Held^  that  the  agreement  was  within  the  Statute  of  Frauds, 
and  that  the  plaintiff  could  not  recover,  (a) 

Appeal  from  Hart'ord  CouDty  Court.    This  was  a  special  action  ou 
the  case.    The  declaration  stated,  that  the  defendant,  (now  appellee,) 
on  the  19th  of  August,  1817,  was  sheriff  of  Harford  (bounty,  and  as 
such  had  sundry  executions  against  the  property  of  the  plaintiff, 
(now  appellant,)  placed  in  his  hands  for  collection,  and  which  were 
issued  out  of  Harford  County  Court,  on  sundry  judgments  therein 
rendered,  against  the  plaintiff,  in  favor  of  a  certain  Buckler  Bond, 
amounting  in  the  whole  to  about  the  sum  of  $4,500,  and  which  execa- 
tions  the  defendant  had  laid  upon  the  plaintiff's  property,  and  did 
then  and  there  proceed  to  advertise  the  same  for  sale  at  public 
vendue,  to  satisfy  said  executions,  to  wit,  on  the  said  19th  of  August 
aforesaid.    And  that  thereupon,  the  plaintiff,  in  order  to  prevent 
his  said  property  from  being  sacrificed  and  sold  for  less  than  its 
value,  did  then  and  there,  at  the  time  and  place  of  said  sale,  agree 
with  a  certain  John  Watson,  to  bid  in  said  property  for  the  plaintiff, 
and  to  endeavor  to  obtain  from  the  defendant,  until  the  Monday 
then  next  following,  to  pay  the  amount  of  the  money  due  upon  said 
executions.    And  the  plaintiff  averred,  that  the  said  Watson,  in 
conformity  with  said  agreement,  did  at  the  sale  aforesaid,  bid  in  the 
said  property  for  him,  and  upon  his  account,  for  the  sum  of  $5,000, 
as  he  understood,  and  then  and  there  verily  believed.    The  plaintiff 
further  averred,  that  after  the  said  sale  was  over,  the  defendant  did 
then  and  there  agree  to  give  the  plaintiff',  and  the  said  Watson, 
until  the  Monday  then  next  following,  to  raise  the  money  and  pay 
said  executions.    Yet  the  defendant,  not  regarding  his  said  agree- 
ment and  undertaking,  but  intending,  craftily  and  fraudulently,  to 
deceive  and  injure  the  plaintiff  in  this  particular,  and  to  prevent 
the  plaintiff  from  retaining  said  property,  or  from  selling  it  for  what 
it  was  fairly  and  reasonably  worth,  and  of  paying  said  executions 
out  of  the  proceeds  thereof,  and  of  retaining  the  balance  for  him- 
self, but  that  the  same  might  be  held  and  retained  by  the  said  Wat- 
son, by  virtue  of  his  bid,  for  a  small  part  of  its  actual  value,  to  the 
great  prejudice  and  injury  of  the  plaintiff,  the  defendant  did  then 
and  there,  at  the  county  aforesaid,  on  tlie  day  and  year  last  aforesaid, 
secretly  collude  with,  counsel,  advise  and  aid  the  said  Watson,  to  hold 
said  •  property  by  virtue  of  his  said  bid,  that  thereupon  and 
^'^•'  thereby   they  the  defendant  and  Watson,   might  sell  the 
same  for  a  larger  sum,  to  wit,  for  the  sum  of  $$8,000,  which  had  been 
offered  for  it  previous  to  said  sale,  upon  their  own  account,  and  for 
their  own  benefit,  and  share  the  profit  thereof  between  them.    And 

(a)  See  Lambom  vs.  Watson,  ante^  m.  p.  252;   Baker  vs.  Waimcnght.  36 
Md.  336. 
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the  plaintiff  fnrther  averred,  that  he  did  obtain  the  means  of  pay- 
ing said  executions  to  said  Bond,  for  which  the  said  property  had  been 
sold,  by  the  time  agreed  upon  with  the  defendant,  and  did  apply 
to  the  defendant  to  receive  the  full  payment  thereof  with  the  said 
Bond,  and  as  he  the  said  Bond  had  agreed,  and  was  willing  and 
desirous  to  receive  the  same,  and  did  require  that  the  said  execu- 
tions should  be  discharged,  and  the  property  released ;  but  the  de- 
fendant then  and  there  totally  and  absolutely  refused  to  receive  the 
money  for  said  executions,  a^  the  said  Bond  had  agreed  with  the 
plaintiff,  although  thereto  requested  by  the  plaintiff  and  the  said 
Bond  to  whom  the  whole  of  the  money  on  said  executions  was  due, 
and  to  be  paid  over  by  the  defendant;  bnt  the  defendant  did  then 
and  there  claim  the  said  property,  and  hold  the  same  for  the  said 
Watson,  by  virtue  of  his  said  bid  at  the  sale  aforesaid,  whereby  tbe 
plaintiff  was  deprived  of  the  power  of  selling  said  property  for  a 
much  larger  snm  which  had  been  offered  for  it,  and  of  benefiting 
himself  with  the  balance  thereof,  after  paying  the  executions  afore- 
said ;  but  by  reason  thereoi',  he  totally  lost  the  same,  and  was  other- 
wise greatly  injured,  and  entirely  broken  up  in  his  business,  and 
rendered  unable  to  pay  his  debts;  and  by  reason  thereof,  was  after- 
wards compelled  to  petition  for  the  benefit  of  the  insolvent  laws  of 
this  State.  And  the  plaintiff'  fnrther  averred,  that  the  defendant 
afterwards  did  return  the  proi>erty  sold  to  the  said  Watson,  and  satis- 
fied said  executions;  and  that  the  defendant  procured  hifnself  to 
be  made  trustee  of  the  plaintiff,  for  the  benefit  of  his  creditors,  and 
did  afterwards  proceed,  at  sundry  times,  to  advertise  all  the  plain- 
tiff's right,  title  and  interest,  in  and  to  said  property,  for  sale,  at 
public  auction,  and  after  the  said  sale  to  the  said  Watson,  and 
did  fraudulently  cause  the  plaintiff's  right  and  interest  in  said 
property  to  be  sold  for  the  sum  of  4^300.  By  reason  of  all  which 
t  premises,  the  plaintiff  had  been  greatly  injured,  and  suffered  great 
loss  and  damage,  to  wit,  the  sum  of  $5,000,  &c.  The  defendant 
pleaded  non  aamnnpsity  to  •  which  there  was  a  general  demur- 
rer  and  rejoinder.  The  County  Court  ruled  the  demurrer  ^'^^ 
good,  and  that  the  defendant  answer  over.  The  defendant  then 
pleaded  not  guilty,  and  issue  was  joined. 

At  the  trial  the  plaintiff  proved  the  several  matters  stated  in  his 
declaration;  and  the  defendant  proved,  that  the  property,  mentioned 
in  said  declaration,  was  land  and  real  estate,  and  that  the  under- 
standings and  agreements  in  said  declaration  stated,  had  relation 
to  said  land  and  real  estate,  and  to  no  other  property ;  and  also  that 
the  said  understandings  and  agreements  were  not,  nor  were  either 
ef  them  reduced  to  writing,  or  any  memorandum,  or  other  writing, 
made  of  the  same,  nor  was  there  any  money  paid  for  or  on  account 
of  the  same,  or  the  said  land,  by  the  plaintiff,  or  by  any  one  else  lor 
him,  to  the  defendant.  The  defendant  then  prayed  the  opinion  of 
the  Court  to  the  jury,  that  the  plaintiff  was  not  entitled  in  law  to 
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recover.  Which  opiDiou  the  Court,  [Hanson  aud  Ward,  A.  J.] 
gave.  The  plaintiff  excepted;  and  the  verdict  and  judgment  being 
against  him,  he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Barle  and 
Stephen,  JJ. 

Mitchell  and  Kennedy^  for  the  appellant,  cited  Pasley  vs.  Freeman^ 
3  T.  R,  51;  Earner  vs.  Alexander^  5  Bos.  db  Pull.  241;  Eyre  vs. 
Dumford^  1  East^  327;  Hart  vs.  Tallmad{fe,  2  Day,  •  381;  Bur 
^"^^  ton  vs.  Loydj  3  Esp.  Rep.  208;  and  RvsseU  vs.  Clarkj  7  Cranch^ 
92;  Rob.  on  Frauds,  104,  120,  130, 135,  137;  Strickland  vs.  Aldridfje, 
9  F6«.  519;  Hamar  vs.  Alexander,  5  J5o«.  cf:  Ptii/.  241;  J5?yrc  vs.  Duns- 
ford,  1  -Ka^^,  327;  Mark  vs.  Laicrence,  5  JI.  ct*  J.  64;  Turner  vs.  Pwi- 
daU,l  Cranchj  136,  137;  1  Sellon's  Pr.  513;  i>aroK6?  vs.  JFVinntnf/,  2 
Joi^TW.  CAan.  ie^i?.  264,  269,  270;  Ex  parte  BenneU,  10  Ve^.  381,  394; 
Edmunds  vs.  Wateon,  7  Taunf.  5 ;  1  SelUm^s  Pr.  525 ;  and  Simonds  vs. 
Catlin,  2  Caine^s  Rep.  61. 

i?.  Johnson  and  GiW,  for  the  appellee,  relied  upon  Xamftom  vs.  >fa/- 
smij  {ante  252;)  i7teee  vs.  Galward,  5  T.  JB.  148,  151;  1  ^icYuf.  312, 
{note  c;)  1  Chitty^s  Plead.  133,  368;  Boring  vs.  Lemmon,  5  JJ.  d'J. 
223 ;  -Bt*//  vs.  Sheredine,  1  H.  dt  J.  410 ;  Barney  vs.  Patterson,  {ante 
182.) 

Earle,  J.  delivered  the  opinion  of  the  Court.  This  is  an  action 
on  the  case  in  nature  of  a  deceit,  and  is  grounded  on  the  facts  alleged 
and  proved,  that  the  lands  of  the  plaintiff  wei^e  sold  by  the  defend- 
ant, as  sheriff  of  Harford  County,  under  sundry  writs  of  fieri  facias, 
issued  on  judgments  obtained  against  him  by  Buckler  Bond,  and  bid 
in  at  a  sum,  greatly  below  their  value,  by  a  certain  John  Watson, 
who,  to  prevent  a  sacrifice  of  his  property,  and  gain  time  for  the 
plaintiff,  agreed  with  him  to  purchase  the  lands  for  his  benefit.  That 
after  the  sale  was  over,  the  defendant  agreed  to  give  the  plaintiff 
and  Watson,  until  the  Monday  next  following  the  sale,  to  raise  the 
mone^^  and  pa}'  the  executions;  that  not  regarding  his  agreement 
and  undertaking,  but  fraudulently  intending  to  deceive  and  injure 
the  plaintiff,  he  colluded  with,  advised  and  aided  Watson,  to  hold 
the  property  by  virtue  of  his  bid,  that  he  and  Watson  might  sell  the 
same  for  a  larger  sum  upon  their  own  account,  and  for  their  own 
benefit,  and  share  the  profits  between  them ;  and  that  in  execution 
of  their  fraudulent  design,  the  defendant  refused  to  receive  the  money 
for  the  executions  offered  to  him  by  the  plaintiff  by  the  time  agreed 
on,  but  claimed  the  property,  and  held  the  same  for  Watson  by 
virtue  of  his  bid,  and  afterwards  returned  the  property  sold  to  Wat- 
son, and  satisfied  the  executions. 

•  The  greater  part  of  these  facts  were  examined  by  this 
^^^  Court,  in  deciding  Lamborn  and  Watson  at  the  last  term ;  like 
this  case  it  was  in  form  an  action  founded  on  a  deceit,  bat  was 
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clearly  intended  to  recover  damages  for  a  fraud,  in  the  non-perform- 
ance of  what  may  perhaps  he  called  a  fair  agreement  between  the 
parties.  That  agreement  being  a  verbal  one  for  the  sale  of  the  land, 
was  determined  by  the  Court  to  be  within  the  Statute  of  Frauds, 
and  by  its  operation,  to  be  a  void  contract ;  and  it  was  decreed,  that 
the  attempt  to  recover  for  the  fraud,  subsequently  conceived  and 
practised,  in  withholding  an  execution  of  the  agreement,  was  eva- 
sive of  the  statute,  and  could  not  avail.  Can  this  action  then,  grow- 
ing out  of  the  same  contract,  be  in  law  supported  ? 

The  defendant  here  was  not  a  contracting  party  in  the  agreement 
anterior  to  the  sale,  but  he  is  charged  with  secretly  colluding  with, 
advising  and  aiding  Watson,  to  hold  the  property  by  virtue  of  his 
bid,  that  they  might  sell  the  same  for  a  larger  sum  on  their  own  ac- 
count, and  for  their  own  benefit,  and  share  the  x>rofits  between  them 
and  with  retaining  the  property  sold  to  Watson,  and  satisfying  the 
executions.  This  is  the  gist  of  the  action,  and  is  in  substance  the 
same  facts  that  formed  the  ground-work  of  the  suit  against  Watson. 
Notwithstanding  the  fraud  that  supervened,  the  non-execution  of 
the  agreement  by  him  was  pronounced  not  to  be  actionable,  and  his 
counsellor,  however  reprehensible  we  think  him,  cannot  be  exposed, 
to  greater  liabilities.  To  the  adviser  the  same  law  must  be  meted  as 
was  measured  to  the  advised.  They  are  in  pari  delicto^  and  a  higher 
punishment  ought  not  to  await  the  one  than  the  other,  and  if  the 
breach  of  Watson's  contract  is  unsusceptible  of  being  enHbrced  for 
one  purpose,  it  should  be  so  deemed  for  every  purpose.  Whatever 
abhorrence,  therefore,  we  may  feel  for  the  conduct  of  Moore,  as  por- 
trayed in  the  record,  we  must  decide,  that  the  action  against  him  is 
not  supported. 

There  is  one  particular  in  which  this  case  may  be  said  to  difiPer 
from  that  against  Watson,  although  in  our  opinion  it  does  not  lead  to 
a  different  result.  Moore  is  charged  with  violating  his  agreement, 
to  give  the  plaintiff  and  Watson  until  the  Monday  following  the  sale 
to  raise  the  money,  and  pay  off  the  executions,  and  it  was  insisted 
on  the  argument  to  be  the  {joundation  of  this  suit.  But  it  evidently 
•  cannot  be  so  considered;  and  from  the  complexion  of  the  m^^ 
case,  is  plainly  an  item  of  the  deceptions  conduct  imputed  to  ^-^  • 
the  defendant,  as  manifesting  a  disposition  in  him  to  aid  Watson  in 
defrauding  the  plaintiff'.  If  it  was  viewed,  however,  as  a  substan- 
tive ground  of  action,  we  cannot  see  how  it  could  be  made  to  sup- 
port t^e  plaintiff's  case.  It  is  not  an  undertaking  to  the  plaintiff 
singly,  but  to  him  and  Watson,  and  the  latter  at  least  was  not  for 
exacting  an  observance  of  it. 

We  concur  with.  Harford  County  Court  in  the  instructions  given 
to  the  jury,  and  affirm  the  judgment.  Judgment  affirmed. 
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Williams  vs.  Ellioott. 

A  provisional  trustee  is  bound,  when  demanded,  to  deliver  over  to  the  per- 
manent trustee  the  estate  and  effects  of  the  insolvent. 

If  be  was  entitled  to  a  reasonable  compensation  for  his  services  as  a  provi- 
sional trustee,  (and  qnere^  if  he  was  so  entitled?)  he  forfeited  any  claim 
which  he  might  have  so  had  by  refusing  to  deliver  over  the  estate  and 
effects  to  the  permanent  trustee. 

For  the  same  reason  he  is  liable  for  interest  on  the  amount  of  funds  in  his 
hands. 

The  United  States  could  not,  in  case  of  a  delivery  by  a  provisional  trustee  of 
the  estate  and  effects  of  an  insolvent  debtor,  to  the  permanent  trustee, 
maintain  their  right  of  priority,  so  as  to  subject  the  provisional  trustee 
to  personal  liajoility  by  reason  of  his  having  so  delivered  the  effects, 
without  first  discharging  a  debt  due  to  the  Oovernment  from  the  insol- 
vent. 

Appeal  from  the  equity  side  of  Baltimore  County  Court.    The 
facts  appearing  by  the  bill  and  answer,  were  these :    On  the  30th 
day  day  of  August,  1819,  the  appellant  was  appointed  provisional 
trustee  for  the  benefit  of  the  creditors  of  Amos  A.  Williams,  under 
the  Act  of  Assembly,  entitled,  '^  An  Act  relating  to  insolvent  debtors 
in  the  (Mty  and  County  of  Baltimore,"  1816,  chap.  221.    On  the  15th 
October,  1819,  the  appellee  wa«  appointed  permanent  trustee  under 
the  same  law.     Under  an  expectation  that  the  party,  applying  for 
the  benefit  of  the  insolvent  laws,  would  be  enabled  to  make  au 
arrangement  with  his  creditors,  whereby  his  application  for  such 
benefit  would  be  withdrawn,  the  appellant,  when  called  on  by  the 
appellee  to  deliver  over  to  him  the  etfects,  &c.  of  the  insolvent,  de- 
clined to  do  so,  and  assigned,  as  a  reason  lor  such  refusal,  that  the 
arrangement  with  the  creditors  was  in  progress,  and  that,  when  it 
was  finally  disposed  of,  the  delivery  would  be  made.    In  December, 
1819,  the  negotiation  ceased,  the  creditors  having  declined  to  accept 
the  proposition  of  the  debtor,  under  circumstances  which,  the  appel- 
lant conceived,  (as  stated  in  his  answer  to  the  bill  of  complaint,} 
Justified  him  in  refusing  to  deliver  the  efifects  to  appellee,  until  com- 
pelled to  do  so  in  due  course  of  law.    The  appellant  also  alleged,  as 
a  cause  of  such  refusal,  that  the  United  States  were  creditors  of  the 
insolvent,  and  that  he  would  not  deliver  the  effects,  until  thQ  claim 
of  the  Government  was  first  satisfied  thereout.    The  County  Court, 
after  ratifying  the  payments  by  the  •  appellant  to  the  Gk)vem- 
"*  ^^   ment,  (by  the  assent  of  the  counsel  for  the  appellee,)  gave  a 
decree  for  the  entire  balance  in  the  hands  of  the  api)ellant,  including 
interest  thereon,  and  refused  to  allow  to  him  any  commission,  as 
trustee,  a  commission  of  8  p.  cent,  (the  usual  commission  allowed  to 
trustees  acting  under  the  insolvent  laws,)  having  been  charged  as 
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an  item  in  the  accoant  filed  with  the  answer  of  the  appellant  in  the 
Court  below.  From  this  decree  the  appellant  appealed.  The  cause 
was  argned  before  Buchanan,  C.  J.,  Eable,  Maktin,  Stephen, 
and  AfiCHER,  JJ. 

Taney,  for  the  appellant,  contended,  First,  That  inasmuch  an  the 
r  •  nited  States  have  a  priority  to  be  paid  out  of  an  insolvent's  estate, 
of  which  assignees,  and  other  persons,  are  required  to  take  notice, 
the  appellant  was  bound,  as  trustee,  to  see  to  the  payment  of  the 
United  States,  out  of  the  estate  in  his  hands,  before  he  transferred 
the  estate  to  the  second  or  permanent  trustee.  ColvivCs  Edit  Acts 
of  Congress,  1797,  eh.  368,  sec.  7,  &  1799,  ch.  128,  h.  06;  Fisher  vs. 
Blight,  2  Granch,  359 ;  United  States  vs.  Bowland,  4  Wheat  108,  and 
(noU-  118;)  Thelluson  vs.  Smith,  2  Wheat  396.  But  stated  to  the 
Court,  that  he  owed  it  to  candor  to  acknowledge,  that  on  this  point 
he  did  not  mainly  rely. 

Secondly.  That  on  the  principles  of  equity,  and  according  to  the 
.spirit  of  the  insolvent  laws,  the  appellant  is  entitled  to  the  usual 
commission  for  the  time  he  administered  the  insolvent  estate,  (which 
extended  to  15th  of  October,)  before  the  appointment  of  a  perma- 
nent trustee,  and  until  December,  by  the  assent  of  such  permanent 
trustee,  at  which  latter  date,  a  large  amount  of  the  estate  was 
duly  and  faithfully  administered,  as  he  contended. 

R.  B.  Magrndtr,  for  the  appellee,  contended,  that  the  record  could 
present  but  a  single  question,  all  the  other  points  being  wrapt  up  in 
that.  It  was  this,  viz.  Could  the  United  States,  in  case  of  a  de- 
livery by  the  appellant  as  provisional  trustee,  of  the  estate,  effects, 
&c.  of  the  insolvent,  to  the  appellee,  the  permanent  trustee,  in  obe- 
dience to  the  provisions  of  the  Acts  of  Assembly,  have  so  asserted 
und  maintained  their  right  of  priority,  as  to  have  •  subjected  -q^ 
the  appellant  to  personal  liability  by  reason  of  his  having  so  ^•'^ 
delivered  the  effects,  without  first  discharging  the  debt  due  to  the 
Government  T  If  this  question  should  be  decided  affirmatively,  then 
there  could  be  no  doubt  that  interest  could  not  be  claimed  against 
the  appellant,  and  a  Court  of  equity  would  do  its  utmost  to  allow 
him  compensation,  either  in  the  shape  of  a  commission,  or  in  some 
other  mode.  He  contended,  that  as  provisional  trustee,  technically  so- 
called,  the  appellant  was  entitled  to  no  compensation,  that  officer 
being  a  creature  of  the  Act  of  1816,  ch.  221,  and  no  provision  being 
made  thereby  for  any  commission,  he  being  regarded  by  the  law  sis 
a  mere  depositary  for  a  short  time,  subject  to  no  risk,  bound  to  the 
performance  of  no  duties,  Tind  being  as  it  were,  simply  a  stakeholder 
for  the  benefit  of  creditors,  and  in  practice  remaining  such  but  a 
very  few  days.  Kennedy  vs.  Boggs,  5  II.  cfc  J.  408.  He  contended 
further,  that  if  it  was  attempted  to  assimilate  the  provisional  trus- 
tee, to  trustees  acting  under  deeds  of  trust,  a  Court  of  Chancery 
could  not,  consistently  with  established  usage,  supported  by  author- 
ity, allow  him  any  thing  by  way  of  commission,  even  if  he  behaved 


350  WATKINS  vs.  STOCKETT.— 6  H.  &  J. 

well,  unless  indeed  a  provision  could  be  shown  to  have  been  made  in 
the  deed  of  trust,  allowing  such  compensation  ;  and  there  could  be 
no  more  reason  why  an  omission  in  the  Act  of  Assembly  to  provide 
for  such  compensation,  should  be  supplied  by  a  Court  of  Chancery, 
than  such  an  omission  in  a  deed  of  trust,  should  be  supplied  by  it. 
Eobinsofi  vs.  Pett,  2  P.  Wms.  250;  2  Fonbl.  176,  185,  6;  2  FoM.  172, 
book  2(Z,  sec.  2d,  (note  c.)  The  question,  therefore,  still  was,  whether 
the  appellant  had  misbehaved!  And  for  the  purpose  of  showing 
that  he  had,  the  counsel  referred  to  the  Statute  of  Bankruptcy,  5 
Geo.  II,  ch.  30,  s.  30,  (page  96  of  Gooperh  Bankrupt  Laws^)  which 
imposed  upon  the  provisional  assignee  a  fine  of  £200  for  a  refusal  to 
surrender  the  estate  of  the  bankrupt  to  the  permanent  assignees ; 
and  he  cited  also  the  Act  of  Congress  of  the  U.  S.  1800,  ch.  173,  sec. 
7,  (ColvMs  Ed.  vol.  3;)  Dallas'  remarks  in  Fisher  vs.  Blighty  2  Cranch^ 
381,  and  the  Act  of  Congress,  1789,  ch.  20,  sec.  34,  vol.  3d,  page  70. 

.  .  The  Coubt.  Without  determining  the  question  how  far 
^••^  this  Court,  as  a  Court  of  equity,  or  the  Court  in  which  the 
decree  was  passed,  had  power  to  allow  to  a  provisional  trustee  a 
proper  compensation  for  his  services,  in  a  case  in  which  he  should 
appear  to  be  clearly  entitled  to  compensation,  upon  which  point  tbe 
Court  do  not  intend  to  give  any  opinion,  we  think,  that  even  suppos- 
ing that  the  appellant  might  have  been  entitled  to  a  reasonable  com- 
pensation for  his  services,  befoi^e  his  refusal  to  deliver  over  the  estate 
and  efifects  of  the  insolvent,  he  forfeited  any  claim  which  he  might 

-  have  so  had,  by  reason  of  his  having  so  refused  to  •  deliver, 
^••^  as  the  Court  have  no  doubt  he  was  bound  to  do,  upon  the 
demand  made  on  him  by  the  appellee  as  permanent  trustee.  For 
the  same  reason  he  is  liable  for  interest.  Decree  affirmed. 


Watkins  vs.  Stockett's  Adm'r  d.  b.  n.  et  al. 

Fraud  may  be  inferred  from  facts  and  circumstances,  from  the  character  of 
the  contract,  or  from  the  condition  and  circumstances  of  the  parties,  (a) 

Parol  evidence  is  inadmissible  to  vary  or  contradict  the  clear  import  of  a 
written  instrument,  as  well  in  equity  as  at  law,  except  where  fraud  is 
charged,  or  in  cases  of  trust.  (&) 

(a)  Approved  in  Davis  vs.  Banks,  3  Md.  Oh,  139.  Cf.  Brogden  vs.  W'oflfaer, 
2  H.  &  J.  249;  Baltimore  vs.  Williams,  6  Md.  2g5;  Long  vs.  Long,  9  Md.  348: 
Tyson  vs.  Tyson,  37  Md.  567;  CJierhonnier  vs.  Eintts,  56  Md.  296. 

(b)  Affirmed  in  McElderry  vs.  Shipley,  2  Md.  35;  Farrell  vs.  Bean^  10  Md. 
217;  Timms  vs.  Shannon,  19  Md.  313;  Criss  vs.  Withers,  26  Md.  570;  Dixon 
vs.  Clayville,  44  Md.  578;  Thompson  vs.  Corrie,  57  Md.  200.  Approved  in 
Bobeook  vs.  Wyman,  19  Howard,  300.  Distinguished  in  Wolfe  vs.  Hauver, 
1  Gill,  91,  and  Craivford  vs.  Brooke,  4  Gill,  219.  Cf.  Smith  vs.  Darts,  49  Md. 
470,  and  Wesley  vs.  Thomas,  ante,  25. 
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Unless  fraud  in  obtaining  a  contract  is  charged  in  the  complainant's  bill, 
parol  evidence  of  it  cannot  be  received,  (a) 

Where  the  defendants  answer  to  a  bill  alleging  a  contract  to  have  been 
entered  into  by  mistake,  denies  the  mistake,  the  strongest  proof  is 
necessary  to  destroy  the  effect  of  the  denial,  (b) 

S.  executes  in  favor  of  W.  an  absolute  deed,  on  its  face,  of  his  real  and  per- 
sonal estate,  for  a  certain  moneyed  consideration  stated  by  the  deed  to 
have  been  paid  by  W.  and  then  dies.  In  a  bill  filed  by  S's  representa- 
tives, stating  that  the  deed  was  intended  as  a  mortgage  only,  and  pray- 
ing to  redeem,  and  W.  in  his  answer,  denying  that  the  deed  was  in- 
tended as  a  mortgage,  and  insisting  that  it  was  designed  to  be  an  abso- 
lute conveyance — He/d,  under  all  the  circumstances,  that  the  complain- 
ants were  not  entitled  to  relief. 

Neither  fraud  nor  an  original  intention  to  execute  a  mortgage  can  be  in- 
ferred from  the  grantor  ^s  remaining  in  possession. 

A  Court  of  equity  will  not  measure  the  size  of  men^s  understanding:  there 
being  no  such  thing  as  an  equitable  incapacity  where  there  is  a  legal 
capacity,  (c) 

Appeal  from  the  Court  of  Chancery.  The  bill  of  complaint  in 
this  case  was  tiled  by  L.  Stockett,  the  executrix  and  devisee  of  John 
Stockett,  and  on  her  death  a  bill  of  revivor  was  filed  in  the  names  of 
the  administrator  de  bonis  nan  of  John  Stockett,  and  of  the  executor 
and  devisee  of  L.  Stockett,  (now  appellees.)  The  original  bill  was 
for  the  purpose  of  redeeming  a  tract  of  land,  and  somes  slaves, 
which  were  conveyed  by  John  Stockett  to  the  defendant,  (now  appel- 
lant,) by  deed  dated  the  28th  of  June,  1816.  The  deed  purports,  on 
its  face,  to  be  an  absolute  conveyance,  but  is  alleged  by  the  bill  to 
have  been  intended  as  a  mortgage,  and  to  have  been  executed  to 
secure  the  repayment  of  a  sum  of  money  which  the  defendant  lent 
to  Stockett  about  the  time  the  deed  was  executed. 

A  full  statement  of  the  case  is  given  in  the  opinions  delivered  by 
the  Chancellor,  and  by  this  Court. 

KiXiTY,  C.  (December  Term,  1820.)  This  case  was  fully  argued  at 
an  early  period  of  the  present  term,  and  has  remained  on  a  sugges- 

(a)  Affirmed  in  Grove  vs.  Reiitch^  26  Md.  377. 

(b)  Affirmed  in  Shoman  vs.  Miller,  6  Md.  485;  BecUl  vs.  Oreenwadt,  9  Md. 
193:  McDowell  vs.  MUholland,  48  Md.  544.  Cf.  Beard  vs.  Hubble,  9  Gill,  420: 
Ins,  Co.  vs.  Crane,  16  Md.  261;  Ellinger  vs.  Crowl,  17  Md.  361.  A  Court  of 
equity  will,  upon  parol  proof  of  fraud,  surprise  or  mistake,  reform  the 
written  agreements  of  parties.  Farrell  vs.  Bean,  10  Md.  217;  Cooke  vs. 
Husband,  11  Md.  492.  It  is  incumbent  however  upon  the  party  seeking  to 
reform  a  written  instrument  to  show  by  conclusive  proof  that  it  does  not 
embody  the  final  intention  of  the  parties.  Equity  will  not  rectify  it  unless 
it  was  executed  under  a  common  mistake — both  parties  having  done  that 
which  neither  of  them  intended.  A  mistake  on  one  side  may  be  ground  for 
rescinding,  but  not  for  reforming  a  written  agreement.  Didany  vs.  Rogers^ 
50  Md.  525. 

(c)  Approved  in  Wilson  vs.  Fnrquharson,  5  Md.  139.  See  Wilson  YS.Wntts^ 
9  Md.  356. 
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tioii  made  by  the  Court,  as  to  the  parties,  which  has  been  acted  on 
by  the  counsel  on  each  side.  The  object  of  the  bill  is  to  coni|)el  the 
defendant  to  reconveythe  property  mentioned  in  the  deed  exhibited, 
on  the  repayment  of  the  sum  intended  to  be  secured.  The  deed  is 
in  form  an  absolute  conveyance,  but  is  alleged  to  have  been  in- 
tended a«  a  mortgage.  The  defendant,  in  his  answer,  states  the 
execution  of  the  deed,  and  charges,  that  on  the  day  he  advanced 
and  lent  to  J.  Stockett  the  sum  mentioned  as  the  consideration,  but 
that  there  were  other  sums  due.  I  consider  this  part  of  the  answer 
conclusive  as  to  the  deed  being  in  the  nature  of  a  mortgage,  and  the 
property  redeemable,  notwithstanding  the  allegation  in  another  part 
of  the  answer  that  the  deed  was  declared  by  J.  Stockett  to  be  an 
absolute  convevance;  and  it  will  be  observed,  there  is  an  admission 
.  that  it  wai3  underetood  between  •  the  parties  that  the  prop- 

4:00  ^j.j^^y  yr^Q  ^Q  |)g  ygg^  j^jj(l  eujoycd  by  J.  Stockett  during  his  life. 

It  appeared  to  be  admitted  also  in  the  argument,  that  there  was 
not  a  purchase  or  sale  in  the  ordinary  way,  nor  a  full  consideration 
expressed,  and  that  therefore  debts  were  afterwards  paid  by  N. 
Watkins. 

The  evidence  taken  on  the  commission  is  contradictory,  but  need 
not  be  recapitulated,  as  it  would  be  extraordinary  if  any  could  be 
produced  sufficient  to  counteract  the  effect  of  the  answer.  The  com- 
plainant is  therefore  entitled  to  relief  upon  the  terms  which  he  offers, 
to  wit,  the  payment  of  the  sum  intended  to  be  secured,  with  inte- 
rest ;  and  to  ascertain  what  that  sum  is,  an  account  will  be  neces- 
sary. Decreed,  that  the  parties  account  with  each  other  touching 
the  matters  referred  to  in  the  premises,  and  that  the  auditor  state 
an  account  between  them  in  the  usual  manner,  and  return  the  same 
to  this  Court  for  further  order  or  decree. 

The  auditor  reported  sundry  accounts  stated  by  him,  numbere«l 
A,  B,  and  C.  The  complainants  excepted  to  accounts  A  and  C,  and 
insisted  that  account  B  was  the  correct  one.  The  defendant  excepted 
to  all  of  the  accounts. 

Johnson,  C.  (July  Term,  1822.)  On  the  28th  of  June,  181(i,  John 
Stockett,  in  consideration  of  §810  paid,  conveyed  to  Nicholas  Wat- 
kins  two  pieces  of  land,  and  six  slaves.  The  conveyance,  on  the 
face  of  the  deed,  was  absolute.  John  Stockett  remained  in  the  j)os- 
ssession  of  all  the  property  until  his  death.  The  present  bill  was 
filed  by  his  widow,  the  devisee  and  executrix,  to  redeem  the  land  on 
the  payment  of  the  sum  of  money  found  due  to  the  defendant,  on  the 
foundation  that  the  deed  wa»s  executed,  not  on  a  sale  of  the  land,  but 
to  secure  the  payment  of  a  sum  of  money  due  to  the  defendant.  On 
the  hearing  of  the  cause,  my  predecessor  wa«  of  the  opinion  the 
deed  must  be  considered  only  as  a  mortgage,  and  on  the  28th  of 
February,  1821,  passed  an  interlocutory  decree  for  an  account;  in  pur- 
suance thereof,  on  the  21st  of  Sepiember  following,  a  re|)ort  was 


WATKINS  vs.  STOOKBTT.— 6  H.  &  J.  359 

made  by  the  auditor,  which  contains  three  statement-s ;  the  fii*st 
4iccount  A,  prepared  in  compliance  with  the  instractions  of  the  de- 
fendant, makes  the  sum  due  to  him  to  be  $4,430.i;{;  account  6, 
prepared  in  pursuance  of  the  complainant's  directions  makes  the 
♦  sum  due  to  the  defendants  $1,064.21 ;  and  by  account  C,  -  ^^ 
made  out  by  the  auditor,  in  conformity  with  the  view  taken  ^•' ■ 
by  him  of  the  cause,  the  sum  due  amounts  to  $2,333.94.  As  then 
the  deed  in  question  can  only  be  considered  a  mortgage,  several 
questions  naturally  arise  :  First.  Supposing  the  deed  on  its  face  had 
purported  to  secure  the  sum  of  $810  as  then  due  from  the  mortgagor, 
<;ould  any  proof  be  received  to  increase  that  debt,  by  claims  taking 
their  origin  anterior  to  its  execution?  Second.  If  such  evidence, 
under  any  circumstances,  is  admissible,  is  there  in  this  cause  any 
proof  that  can  enlarge  the  debt  ?  And,  Third.  Will  the  circumstance 
of  the  deed  being  absolute,  when  it  should  only  have  been  a  mort- 
gage, vary  the  case  so  as  to  admit  of  proof  that  would  have  been  re- 
jected, if  the  true  nature  of  the  transaction  had  been  disclosed  on 
the  face  of  the  deed  I 

When  men  of  sufficient  understanding  come  to  a  settlement  of 
their  various  transactions,  and  enter  into  solemn  instruments  of 
writing  purporting  to  settle  the  amount  due  from  the  one  to  the 
other,  such  adjustments  should  not  be  shaken  except  on  the  most 
irrefragable  proof,  that  adhering  to  the  settlement  would  be  produc- 
tive pf  clear  and  evident  injustice.  It  is  not  the  retaining,  in  the 
possession  of  one  of  the  parties,  papers  and  documents  that  ought 
to  have  been  delivered  to  the  other,  that  will  be  sufficient  to  defeat 
the  settlement^  the  party 'complaining,  before  he  can  effect  the  ad- 
justment that  has  taken  place,  must  surcharge  and  falsify,  that  is, 
he  must  establish  that  just  and  sustainable  claims  on  his  part  had 
not  been  brought  into  the  settlement,  and,  as  I  conclude,  give  some 
valid  reason  why  they  were  not  so  brought  in ;  or  must,  by  evidence 
<2lear  and  incontrovertible,  prove  that  some  of  the  items  admitted 
were  false.  These  principles  must  be  adhered  to,  or  settlements, 
which  ought  to  be  of  vast  importance,  must  pass  away  as  of  little 
importance  in  dealings  between  man  and  man.  If  then  the  deed  in 
question  had  puri>orted  to  secure  the  payment  of  the  sum  stated  as 
its  consideration,  before  any  evidence  could  have  been  received  to 
establish  a  larger  or  a  smaller  sum  to  be  due,  the  sum  must  stand, 
until  defeated  in  the  manner  before  mentioned.  The  converse  course 
of  putting  the  parties  to  ascertain  the  items  by  which  the  aggregate 
was  ma^le  up,  could  not  be  resorted  to,  as  such  a  rule  would  of 
necessity  give  no  effect  whatever  to  the  settlement  that  had  been 
made. 

*  It  may  then  l>e  asked,  is  there  any  evidence  by  which  it    . 
appears  how  the  sum  of  $810,  the  consideration  for  the  deed,   ^•'^ 
was  made  out?     The  auditor,  in  his  account,  conjectures  certain 
items  as  being  component  parts  of  that  sum  ;  but  even  with  them  he 
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is  driven  again  to  conjecture  how  the  difference  l>etweeTJ  the  items 
he  mentionvS,  and  the  sum  stated  for  the  consideration,  wan  made 
out ;  but  by  such  a  process  of  reasoning  the  settlement  it«elf  is  not 
to  be  shaken,  and  of  course  it  must  follow  that  the  sum  explicitly 
stated  to  be  due,  if  the  deed  had  been  so  drawn,  would  have  stood 
and  remained  immovable.  Is  there  then  in  this  cause,  admitting 
that  under  some  circumstances  evidence  is  properly  admissible  to 
enlarge  the  claim,  such  as  can  enlarge  it?  The  question  ha^  nearly, 
if  not  entirely,  been  determined  by  what  has  preceded,  and  yet  on 
its  consideration  it  may  be  proper  to  take  a  more  minute  notice  of 
the  evidence  itself. 

Except  with  what  is  disclosed  in  regard  to  the  proof  on  exhibit  D, 
which  relates  to  a  transaction  as  early  us  the  21st  of  April,  1808,  no 
dealings  appear  between  John  Stockett,  deceased,  and  the  defend- 
ant, and  the  claim  set  up  on  that  account,  by  the  exceptions  on  the 
part  of  the  defendant,  was  at  the  argument  abandoned.  The  first 
dealings  then,  having  a  relation  to  the  cause  commenced  on  the  10th 
of  February,  1812,  when  the  exhibit  B  of  that  date  was  executed, 
and  by  which  John  Stockett  is  made  to  transfer  his  claim  on  John 
Bawlings,  for  250  acres  of  land,  sold  by  the  former  to  the  latter  at  £5 
pr.  acre,  the  whole  amounting  in  dollaiN  to  3,333.33.^  cents,  in  consid- 
eration of  f  500  alleged  to  be  i)aid  t.o  him  by  N.  Watkins,  and  this 
transfer,  as  well  as  the  deed  before  mentioned,  is  absolute ;  and  yet, 
exclusive  of  other  proof,  there  is  on  the  face  of  the  instrument  itself 
sufficient  to  create  very  reasonable  doubts  whether  it  was  not  exe- 
cuted merely  to  enable  N.  Watkins  to  collect  the  claim  for  John 
Stockett.  There  is  nothing  in  the  cause  *to  prove  that  John  Raw 
lings  had  paid  any  part  of  the  debt  before  assignment. 

John  Stockett,  (to  use  the  language  of  Thomas  H.  Bowie,  a  wit- 
ness on  the  part  of  the  defendant,)  *'was  a  very  weak  man,  and  very 
intemperate,  incoherent  and  wild,  in  his  conversation,"  more  than 
four  years  after  he  had  employed  (because  not  adequate  of  himself,) 
JS".  Watkins,  the  defendant,  who  is  the  reverse  of  a  weak  man,  corner 
to  a  •  settlement  with  him,  and  executes  a  deed,  that  has 
'**'^  been  determined  was  to  secure  the  sum  due;  what  sum!  cer- 
tainly the  whole  amount;  and  therefore,  if  any  thing  more  waa  then 
due,  it  would  have  been  inclnded  in  the  consideration. 

On  an  examination  of  all  the  items  demanded  by  N.  Watkins, 
even  including  the  exhibit  D,  it  will  be  found  they  will  not  amount 
to  the  avssigned  claim  on  llawlings,  supposing  the  whole  to  have  been 
due  when  assigned,  and  no  evidence  of  a  payment  appears. 

On  the  19th  of  February,  ISIO,  Stockett  gave  his  note  to  N.  Wat- 
kins for  ^500,  only  nine  days  after  the  assignment,  and  for  the  same 
sum  as  is  exprcvssed  for  the  consideration  of  the  debt  itself.  On  the 
20th  of  March,  1812,  the  notes  from  Stockett  to  Nicholas  Watkins, 
for  £74  11  (>,  which  afterwards  came  into  the  hands  of  John  Davall, 
the  administrator  of  Bawlings,  the  debtor  of  Stockett.  was  taken  up 
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by  him,  and  accounted  for  in  his  settlement  with  N.  Watkins,  the 
attorney  in  fact  of  Stockett,  the  real  creditor  of  Kawlings,  by  dis- 
counting, no  doubt,  the  one  from  the  other.    The  note  for  the  $500, 
as  well  as  the  claim  on  account  of  the  debt  due  from  Stockett  to 
Nicholson,  were  no  doubt  embraced  in  the  settlement  made  lietween 
Stockett  and  N.  Watkins  on  the  22d  of  February,  1814,  when  the 
latter  obtaine<l  from  the  former  a  receipt  in  "  full  amount  of  my 
claims  against  John  Bawlings'  estate  for  the  land  sold  to  said  Baw- 
lings."    See  the  defendant's  exhibit  D.    When  the  $40  were  paid  to 
Thomas  H.  Bowie,  and  the  $63.10  to  B.  Welsh,  does  not  appear;  and 
before  they  can  be  added  to  the  mortgage  debt  they  must  have  been 
made  after  the  deed  Was  executed,  or  they  must  come  in  under  evi- 
dence surcharging  and  falsifying.    On  the  whole  of  the  case,  if  the 
manner  the  deed  was  drawn  and  eze(;uted  does  not  vary  the  cause 
from  the  predicament  it  would  have  stood  in,  supposing  the  deed  to 
have  purported  to  have  been  a  mortgage,  then  the  sum  stated  to  be 
secured,  and  no  other,  could  have  been  demanded.    In  respect  to 
the  third  question,  I  shall  only  remark,  that  the  concealment  of  the 
real  nature  of  a  transaction  can  [never  give  to  the  party  concealing 
an  advantage,  that  a  full  disclosure  of  the  truth  of  the  case  would 
have  deprived  him  of;  and  therefore,  in  this  case,  as  in  the  event  of 
the  deed  having  disclosed  itself  to  have  been  a  mortgage,  there  is  no 
evidence  that  •  could  justify  a  departure  from  the  sum  men-   ^mg^ 
tioned;  so  will  not  the  deed,  as  it  stands,  vary  the  cause.    The  ^^^ 
exceptions  taken  on  the  part  of  the  complainants,  are  ruled  good, 
and  those  by  the  defendant  overruled.     But  in  order  to  raise  the 
money  due  to  the  defendant,  and  as  stated  in  account  B — Decreed, 
that  unless  the  complainants  bring  into  Court,  to  be  paid  to  the  de- 
fendant, $1,064.21,  with  interest  on  $810,  a  part  thereof,  from  the 
21st  of  September,  1821,  on  or  before,  &c.  the  laud  and  property  in 
the  deed  from  John  Stockett  to  the  defendant,  dated  the  28th  of 
June,  1816,  or  so  much  thereof  as  shall  be  sufficient,  shall  be  sold, 
&c.     From  these  decreas  the  defendant  appealed  to  this  Court. 

The  cause  was  argued  at  June  Term  last,  before  Buchanan,  C.  J., 
Earle,  Mabtin,  and  Abchek,  J  J. 

T.  B.  .Dorsey^  (Attorney-General,)  and  Ridout,  for  the  appellant, 
cited  Wesley  vsi.  Thomas^  {ante  24;)  Powell  on  Mori,  399,  400,  405. 

Magriider  and  JBoyte,  for  the  appellees,  referred  to  Taylor  vs.  Ha^^- 
Un^  2  Bro,  Chan.  ("a.  310;  Johnson  vs.  Curi\s,  3  Bro.  Chan,   Ca.  266; 
Stapilton  vs.  Stapilton,  1  Ath  1;  •  2  Fonbl  263,  {note  h;)  Eng- 
land  vs.  Codrington^  1  Bden,  169.  Cur.  adv.  vult.       *^* 

Archeb,  J.  at  this  tenn,  delivered  the  opinion  of  the  Court.  In 
this  case  the  appellees  filed  a  bill  in  the  Court  of  Chancery,  stating 
that  John  Stockett,  on  the  28th  day  of  June,  1816,  executed  an  abso- 
lute deed,  purporting  to  convey  to  Nicholas  Watkins  of  Thomas^ 
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sundry  parcels  of  land,  and  several  negroes,  and  charges,  that  it  was 
the  intention  of  the  parties  that  it  should  be  only  a  mortgage,  and 
that  it  was  designed  to  secure  the  payment  of  a  sum  of  money 
loaned  by  Watkins  about  that  time  to  Stockett.  That  Stockett,  not- 
withstanding the  conveyance,  remained  in  possession  until  the  time 
of  his  death,  and  that  the  consideration  was  greatly  less  than  it  was 
really  worth.  The  bill  prays  a  reconveyance  of  the  property  to  the 
complainant,  who  is  the  devisee  and  executrix  of  John  Stockett, 
upon  the  repayment,  with  interest,  of  the  sum  actually  intended  to 
be  secured  by  said  deed;  and  the  respondent  is  particularly  interro- 
gated and  required  to  answer  what  sum  of  money  was  loaned  by  him 
to  John  Stockett,  at  what  times,  and  for  what  purpose. 

The  answer  of  Watkins  states,  that  on  the  day  of  the  execution 
of  the  deed,  he  advanced  and  lent  to  Stockett  the  consideration  ex- 
pressed in  the  deed;  that  Stockett  was  in  debt  to  him  in  other  and 
large  sums  of  money,  for  services  i-endered,  and  for  moneys  ad- 
vanced and  paid,  and  also  for  the  sum  of  $500,  lent  to  him  on  the 
19th  of  February,  1810,  for  which  he  held  the  respondent's  note; 
and  expressly  states,  that  the  deed,  at  the  time  of  its  execution,  was 
considered  and  declared  to  be  by  Stockett  an  absolute  conveyance, 
and  was  executed,  not  only  in  consideration  of  the  sum  therein  ex- 
pressed, but  in  consideration  of  the  services  rendered,  and  the  sums 
advanced,  as  above  stated;  and  that  it  was  understood  between 
Stockett,  and  himself,  that  the  land  and  negroes  conveyed  were  to 
be  possessed,  used  and  enjoyed,  by  Stockett,  during  his  life,  and  that 
at  his  death  they  were  to  vest  in  the  respondent  in  fall  property  and 
possession. 

By  the  evidence  in  the  cause,  it  appears  that  Stockett  and  Wat- 
kins both  applied  to  a  conveyancer  to  draw  a  deed  for  the  laud;  that 

-  instructions  were  given  by  one  or  both,  both  •  being  present, 
^^"^  to  draw  an  absolute  deed ;  that  Stockett,  previous  to  the  exe- 
eution  of  the  deed,  had  declared  to  several  persons  his  determina- 
tion that  his  relatives  should  enjoy  no  benefit  from  his  property, 
having  been  illy  treated  by  them,  and  that  he  meant  to  convey  it  to 
one  of  Watkins'  children ;  that  he  was  a  weak  man,  and  intemperate; 
that  upon  several  occasions,  when  claims  were  presented  to  him  for 
payment,  he  declared  he  had  no  property,  that  what  he  was  in  pos- 
session of,  belonged  to  Watkins.  That  Watkins,  at  different  times 
after  the  execution  of  the  deed,  declared  to  several  persons,  among 
others  to  Mrs.  Stockett,  after  the  death  of  her  husband,  that  he  had 
an  absolute  conveyance  for  the  land  and  slaves,  and  that  he  spoke 
of  claims  which  he  had  against  the  estate  of  Stockett  after  his  death. 
The  property  conveyed  is  proved  to  have  been  worth  about  $2,700. 
The  claims  which  Watkins  had  against  Stockett  are  variously  repre- 
sented. He  stated  an  account  against  him  which,  even  excluding 
the  consideration  money  mentioned  in  the  deed,  amounted  to  up- 
wards of  ft<2,70(). 


WATKINS  V8.  STOCKETT.— 6  H.  &  J.  363 

By  the  auditor's  report,  claims  were  allowed  to  Watkins,  which, 
with  interest  on  them  from  their  date  to  the  day  of  the  execution  of 
the  deed,  would  amount  to  about  the  sum  of  tl,700.  Some  of  Wat- 
kins'  claim,  consisting  of  items  of  a  considerable  amount,  were  dis- 
allowed by  the  auditor  a«  of  a  doubtful  character,  the  proof  adduced 
in  their  support  being  deemed  by  that  officer  insufficient.  The  Chan- 
cellor considered  the  deed  to  be  a  mortgage,  and  having  ascertained 
the  amount  of  Watkins'  claim  against  Stockett,  decreed  the  land, 
conveyed  by  the  deed,  to  be  sold  for  the  payment  of  the  claim. 
From  this  decree  the  present  appeal  has  been  taken. 

It  is  an  admitted  principle  that  fraud  may  be  inferred  from  facts 
and  circumstances,  from  the  character  of  the  contract,  or  from  the 
condition  and  circumstances  of  the  parties.  Chciiterfield  vs.  Jannen^ 
1  Vea.  155 ;  Newh  on  Cont  352. 

The  evidence  ui)on  which  the  fraud  in  this  case  is  attempted  to  be 
founded,  arises  from  the  inadequacy  of  the  price,  the  state  of  mind 
of  the  grantor  in  the  deed,  and  from  the  circumstance  of  the  gran- 
tor's remaining  in  possession  of  the  property  after  the  execution  of 
the  deed,  until  his  death.    Mere  inadequacy  of  price,  unaccompa- 
nied with  any  circumstances,  indicating  that  the  grantor  •  did  ^  ^  q 
not  understand  his  bargain,  or  was  so  oppressed  that  he  was  ^^•' 
glad  to  make  it,  knowing  its  inadequacy,  may  be  a  sufficient  indica- 
tion  of  fraud.     Heathcoat  vs.   Fagnon^  2  Bro,  Cha.    Ca.  175.     The 
ignorance  of  the  grantor  can  be  inferred  neither  from  the  inadequacy 
of  the  consideration,  nor  from  any  evidence  in  the  cause,  but  on  the 
contrary  is  expressly  contradicted.    The  conveyancer  was  especially 
instructed,  either  by  him  or  in  his  presence,  to  pass  an  absolute 
estate.    No  room  is  left  for  the  inference  of  circumvention  or  fraud. 
He  transferred  his  estate  with  his  eyes  acknowledgedly  open  to  the 
nature  and  quality  of  the  estate,  which  was  transferred,  and  was  in- 
tended to  be  transferred.    He  does  not,  it  is  true,  appear  to  be  a  man 
possessing  dexterity  in  the  management  of  his  affairs,  on  the  contrary 
is  said,  in  the  language  of  one  of  the  witnesses  in  the  cause,  to  have 
been  a  weak  man ;  but  the  nature  and  character  of  that  mental  im- 
becility is  unknown  to  the  Court.    It  nowhere  appears  that  he  was 
incapable  of  transacting  the  ordinary  affairs  of  life,  or  was  peculiarly 
liable  to  imposition  from  the  artful  and  designing,  nor  does  it  appear 
that  any  efforts  were  made  to  take  advantage  of  this  alleged  imbe- 
cility.   In  the  case  of  Clarlcson  vs.  Hanway,  2  P.  Wins.  213,  a  deed 
wiis  set  aside,  where  the  inadequacy  of  price  was  of  so  glaring  a 
character  that  it  would  be  impossible  to  state  it  to  a  man  of  common 
sense,  without  an  exclamation  at  its  inequality,  and  when  proof  was 
exhibited  that  the  grantor  was  of  weak  mind,  of  great  age,  and 
easily  imposed  upon;  but  in  this  determination  much  stress  was  laid 
upon  the  absence  of  all  evidence  to  show,  that  the  grantor  had  ever 
given  any  instructions  to  the  conveyancer  to  prepare  the  deed,  and 
that  they  had  in  fact  been  given  bj' the  grantee;  which  circumstances 
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were  pointed  at  as  strongly  evincive  of  fraud.  In  Griffin  vs.  Jkve- 
uillej  3  P.  Wms.  103,  (note,)  the  Lord  Chancellor  remarks,  that  iu 
almost  every  case  upon  this  subject,  a  principal  ingredient  is  a  degree 
of  weakness  little  short  of  legal  incapacity.  The  party  must  be  more 
liable  to  imposition  than  the  generality  of  mankind.  It  was  ob- 
served by  a  distinguished  jurist,  Sir  Joseph  Jekyll,  that  where  a 
weak  man  gives  a  bond,  if  there  be  no  fraud  nor  breach  of  trust  in 
its  obtention,  equity  will  not  set  aside  the  bond,  for  the  weakness  of 
MM^  the  obligor  alone,  if  he  be  compos  mentis.  •  Nor  will  a  Court 
'*'*'*  of  equity  measure  the  size  of  men's  understanding  and  capa- 
city, there  being  no  such  thing  as  an  equitable  incapacity  where 
there  is  a  legal  capacity.  This  is  undoubtedly  the  safest  dot'>trine, 
where  there  is  a  total  absence  of  all  fraud  and  imposition. 

Neither  fraud  nor  an  original  intention  to  execute  a  mortgage, 
could  be  inferred  from  the  grantor's  remaining  in  possession.  As 
against  creditors,  that  circumstance  might  furnish,  in  connexion  with 
other  testimony,  evidence  of  an  original  fraudulent  intent.  But  it 
is  difficult  to  conceive  how  the  gi'antor's  remaining  in  possession, 
with  the  toleration  and  by  the  permission  of  the  grantee,  and  from 
mere  forbearance  towards  him,  will  enable  his  devisee,  or  legal  repre- 
sentatives, to  set  up  fraud  from  this  circumstance.  Fraud  cannot  be 
intended  or  presumed,  (per  Lord  Oh.  J.  Treby,  in  Bath  vs.  Montague^ 
3  Cha,  Ca.  106.)  To  set  aside  the  deed,  or  give  it  a  different  efficacy 
from  that  which  it  naturally  and  legally  imports,  so  far  as  the  gran- 
tee, or  his  legal  representatives,  are  concerned,  would,  against  the 
defendant's  answer,  require  not  only  the  allegation,  but  the  most  un- 
equivocal evidences  of  fraud  on  the  part  of  the  grantee. 

Where  fraud  exists  equity  will  interpose,  and  make  the  contract 
conformable  to  the  intention  of  the  parties.  It  has  been  decided, 
that  where  a  ])laintiff  filed  a  bill  to  redeem  an  annuity,  and  it  be- 
came a  question  whether  parol  evidence  could  be  admitted  to  show 
the  intention  of  the  parties  that  the  annuity  should  be  redeemable, 
but  no  clause  to  that  effect  had  been  inserted  in  the  deed,  thait  if  the 
clause  had  been  omitted,  or  varied  by  fraud,  the  evidence  would  be 
admissible.  1  Bro.  Cha.  Ca.  91.  Parol  evidence  is  inadmissible  to 
vary  or  contradict  the  clear,  certain,  and  unequivocal  import-  of  a 
written  instrument;  and  the  rule  of  evidence  is  the  same  at  law  as 
in  equity,  except  where  fraud  is  charged,  or  in  cases  of  trusts  where, 
iu  order  to  get  at  the  real  intention  of  a  trust,  or  use  declared  under 
deeds  for  the  sake  of  justic^e  and  equity,  an  inquiry  will  be  permitted 
into  the  real  merits  of  the  case.  2  Atkins^  229.  It  would  indeed 
lead  to  infinite  mischief  if  writings,  which  show  clearly  the  agree- 
ment of  i)arties,  were  permitted  to  be  contradicted,  and  new  stipula- 
tions interpolated.  There  would  be  no  security  in  property,  and  no 
faith  *  reposed  in  the  most  solemn  conventions.  Indeed  where 
445  fraud  is  charged,  and  the  evidence  establishes  it,  it  has  been 
remarked,  that  the  statute  of  frauds  may  very  properly  be  put  out 
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of  the  way,  since  the  object  of  such  evidence  is  not  properly  to  con- 
tradict the  instrument,  but  to  raise  an  equity  de  hors  the  instrument, 
iD  contradiction  of  an  intent  which  ng  law  or  statute  will  be  sufi^red 
to  assist  or  protect ;  and  so,  where  mistakes  are  proved  to  exist, 
a  Court  of  equity  will  reform  the  contract.  The  cases  under  this 
head  are  digested  in  Sugden^  and  the  iK)wer  of  the  Court  to  inter- 
fere seems  to  be  indisputable. 

The  decree  of  the  Court  of  Chancer^'  seems  to  be  bottomed  on  the 
answer  of  the  defendant,  as  containing  an  admission  of  the  original 
intent  of  the  parties  that  the  instrument  should  have  been  a  mort- 
gage. It  is  inconceivable  upon  what  ground  this  deduction  could 
have  been  made.  The  respondent  is  specially  interrogated  by  the 
bill  as  to  the  amount  of  the  moneys  loaned.  The  answer  states  the 
amount  loaned,  at  the  time  of  the  execution  of  the  deed,  as  previous 
thereto,  and  it  explicitly  declares,  that  these  sums,  and  other  debts 
at  the  time  existing,  constituted,  unitedly*,  the  consideration,  and 
that  an  absolute  deed  was  expressly  agreed  to  be  made. 

It  must  be  remarked,  that  fraud  is  not  alleged  as  a  ground  for  the 
interposition  of  a  Court  of  equity  in  this  case^  and  without  this 
allegation,  proof  of  fraud  would  be  inadmissible,  according  to  the 
determination  of  this  Court  in  the  case  of  Westly  vs.  Thomas,  And 
if  we  infer  the  allegation  of  a  mistake  from  the  general  charge  of 
the  bill,  the  evidence  conclusively  shows  the  original  design  to  have 
been  to  execute  an  absolute  conveyance.  The  answer  denies  the  ex- 
istence of  a  mistake,  and  in  such  eases  there  should  be  the  strongest 
possible  proof.  Lord  Thurlow,  in  Irnham  vs.  Cliild^  1  Bro.  Cha,  Ca, 
92,  said,  that  the  proof  of  a  mistake  should  be  established  us  much 
to  the  satisfaction  of  the  Court  as  if  it  were  admitted,  and  that  the 
difficulty  of  doing  this  is  so  great,  that  there  is  no  instance  of  its 
prevailing  against  a  party  insisting  there  is  no  mistake. 

Decree  reversed. 
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Under  the  Act  of  1795,  ch.  56,  no  attachment  can  isBue  except  the  attaching 
creditor  appears  by  the  proceedings  to  be  a  citizen  of  this  State,  or  of 
some  other  of  the  U.  States,  (a) 

It  is  not  sufficient  that  he  appears  to  be  a  citizen  of  the  U.  States. 

One  may  be  a  citizen  of  the  District  of  Ck>lumbia,  or  of  either  of  the  other 
territories  of  the  U.  States,  and  not  be  a  citizen  of  any  one  of  the  States, 

(a)  But  by  Rev.  Code,  Art.  67,  IV,  sec.  1,  every  person  who  has  the  right 
to  become  a  plaintiff  in  any  proceeding  before  any  judicial  tribunal  in  this 
State,  may  be  a  plaintiff  in  an  attachment  against  a  non-resident  or  abscond- 
ing debtor.  The  case  in  the  text  is  approved  in  Wet'er  vs.  Baltzell,  6  G.  &  J. 
343,  and  Bruce  vs.  Cook,  Ibid,  348. 
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within  the  meaning  of  the  said  Act  of  1795,  ch.  56;  and  no  citizen  of 
the  said  district,  or  of  the  territories,  can  issue  an  attachment  under 

that  Act. 

> 

Appeal  from  Moutgomery  County  Court.  The  uow  appelant,  h8 
plaintiff'  in  the  Court  below,  in  order  to  obtain  an  attachment  under 
the  Act  of  1795,  ch.  56,  produced  to  the  clerk  of  that  Court  an  afli- 
davit,  with  a  promissory  note  thereto  annexed,  together  with  a  war- 
rant from  a  justice  of  the  peace  of  that  county,  directing  the  attach- 
ment to  be  issued.  The  affidavit  is  as  follows :  "  State  of  Maryland, 
Montgomery  County,  to  wit :  On  this  fourth  day  of  February,  1819, 
personally  appeared  before  me,  the  subscriber,  a  justice  of  the  i)eace 
for  the  county  aforesaid,  John  Yerby,  a  citizen  of  the  Ignited  States 
of  America,  and  made  oath  on  the  Holy  Evangels  of  Almighty  God, 
that  Craven  P.  Deeding  is  Justly  and  bona  fide  indebted  to  him  in 
the  full  and  just  sum  of  three  thousand  seven  hundred  and  tifty-eight 
dollars  current  money,  over  and  above  all  discounts.  And  the  siiid 
John  Yerby  further  made  oath  at  the  same  time,  that  the  said  Cra- 
ven P.  Beediug,  to  his  certain  knowledge,  is  not  a  citizen  of  the  Stat* 
of  Maryland,  and  doth  not  reside  therein.  Jesse  Lea('H.'' 

An  attachment  was  issued  in  the  usual  form  on  the  4th  of  Feb- 
ruary, 1819,  and  was  laid  upon  sundry  parcels  of  land  claimed  by 
Beeding  in  right  of  his  wife,  and  also  laid  in  the  hands  of  the  execu- 
tors of  James  Lackhind,  and  of  James  C.  Lackland,  as  garnishees, 
on  the  18th  of  February,  1819,  who  appeared  and  pleaded  nuUa  Ipoiut, 
To  this  plea  there  was  a  general  replication,  and  i^rtain  interroga- 
tories were  exhibited  to  the  garnishees,  which  they  answered. 

At  the  trial  it  was  agreed,  that  James  Lackland,  deceased,  die<l 
in  the  year  1814,  having  by  his  will,  dated  the  9th  of  Dctober,  1813, 
devised,  among  other  things^  as  follows :  "  I  will  and  devise,  that 
all  my  estate,  both  real  and  personal,  remain  under  the  care  and 
control  of  my  executors  hereinafter  named,  until  all  my  children 
arrive  at  full  a^e;  and  after  they  all  arrive  at  age,  and  two-thirds 
of  them  demanding  a  division,  I  will  and  devise,  that  all  my  estate, 
real  and  personal,  shall  be  equally  divided  between  all  my  children 
or  their  heirs,  and  that  those  of  my  children  to  whom  I  have  made 
advancements  shall  bring  such  advancements  into  hotchpot,  as  a 
part  of  my  estate,  before  such  division  takes  place.  1  further  will 
and  devise,  that  if  my  executors  hereinafter  named,  shall  be  of 
*  opinion  that  they  can  make  any  advancements  to  my 
^"^  •  son  Dennis  Lackland,  out  of  the  profits  arising  from  my 
estate,  after  supporting  my  children  that  are  single,  that  they  may 
in  their  discretion,  advance  him  any  sum  as  a  part  of  his  portion 
of  my  estate,  so  as  not  to  exceed  his  full  portion  of  my  estate ;  and 
provided  any  of  my  children  should  marry  before  a  division  of  my 
estate  takes  place,  I  hereby  authorize  and  empower  my  executors  to 
inake  such  advancements  to  either  of  my  children  so  marrying,  so 
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as  not  to  exceed  their  portion  of  my  estate,  as  they  in  their  discre- 
tion may  think  proper."    James  Lackland  left,  at  the  time  of  his 
death,  eight  children,  his  devisees,  to  take  his  estate  real  and  per- 
sonal, according  to  the  terms  and  conditions  of  his  said  will,  and 
the  youngest  child  arrived  at  the  age  of  21   years  in  May,  1820. 
Bosetta  Beeding,  then  Kosetta  Lackland,  was  one  of  the  children 
and  devisees  of  James  Lackland,  and  the  property  mentioned  in  the 
schedule  of  the  sheriff  in  this  case  was  a  part  of  the  estate  of  James 
Lackland  at  the  time  of  bis  death.    In  the  spring  of  the  year  1810, 
Craven  P.  Beeding  intermarried  with  Kosetta  Lackland,  one  of  the 
daughters  and  devisees  as  aforesaid  of  James  Lackland,  and  at  the 
time  of  their  intermarriage,  and  at  the  several  times  hereinafter 
mentioneil,  the  estate,  real  and  personal,  of  James  Lackland,  was 
held  by  the  devisees  in  common,  and  undivided,  under  the  care  of 
the  executors  named  in  the  will,  according  to  the  terms  and  provi- 
sions of  the  same.     After  this  marriage  Craven  P.  Beeding  received 
from  the  estate  of  James  Lackland,  at  various  periods  and  dates, 
personal  projierty  to  the  value  of  $1,129.10.    In  February,  1818,  the 
real  estate  of  James  Lackland,  being  then  held  in  common  under 
the  will  aforesaid,  and  the  devisees  of  the  age  of  twenty-one  finding 
it  impossible  to  have  a  sale  or  division  of  the  real  estate,  without 
legislative  interference,  they  the  said  children  and  devisees,  with 
the  aid  and  consent  of  the  guardians  of  those  under  age,  procured 
the  passage  of  an  Act  of  Assembly  of  this  State,  1817,  ch.  215,  en- 
titled, *'An  Act  to  appoint  trustees  for  the  sale  of  the  real  estate  of 
James  Lackland,  late  of  Montgomery  County,  deceased."    By  this 
Act,  William  Darue  and  Dennis  Lackland  were  appointed  trustees 
to  make  sale  of  all  the  I'eal  estate  of  James  Lackland,  upon  certain 
terms  and  conditions,  tirst  giving  bond,  with  security  to  be  approved 
by  the  Orphans'  Court  of  the  county.    The  money  •  arising    m  m^ 
from  the  sale  of  the  said  lands,  after  the  payment  of  expenses  '*'*^ 
and  the  debts  due  by  the  estate  of  James  Ijackland,  was  directed 
to  be  paid  over  to  his  devisees,  or  to  his,  her  or  their  guardian  or 
guardians,  representative  or  representatives,  in  equal  proportions. 
The  trustees  entered  into  bond,  agreeably  to  the  directions  of  this 
Act  of  Assembly,  on  the  15th  of  August,  1818,  but  had  not  sold  any 
part  of  the  land  therein  mentioned  at  the  time  the  attachment  in 
this  case  was  laid  on  the  property  in  question.     After  the  passage 
of  the  Act  ol  Assembly,  but  before  any  sale  was  made  under  it,  C. 
P.  Beeding,  and  Kosetta  his  wife,  executed  and  delivered,  on  the 
21ftt  day  of  February,  1818,  and  which  was  duly  acknowledged  and 
recorded,  an  indenture,  conveying  and   transferring  to  James  C, 
Lackland  all  their  right  and  title  to  one-eighth  part  of  the  real 
estate  of  James  Lackland,  deceased,  ^'to  have  and  to  hold  the  said 
estate  and  interest  so  as  aforesaid  described,  and  hereby  bargained 
and  sold,  or  meant,  mentioned,  or  intended  hereby  so  to  be,  and 
every  part  and  parcel  thereof,  to  the  said  James  C.  Lackland,  his 
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heirs  and  assigns,  for  ever,  in  tnist  for  the  intent  and  purpose^  that 
he  hold  the  same,  and  receive  the  reni»,  issues  and  profits,  for  the 
separate  and  exclusive  use  and  benefit  of  the  said  Bosetta  L.  Seed- 
ing herein  named ;  and  that  if  the  said  estate  shall  be  sold  under  an 
authority  from  the  Maryland  Legislature,  or  by  an}-  other  legal 
authority,  that  then  he  the  said  James  C  Lackland,  shall  have  and 
receive  the  proceeds  of  the  sale,  so  far  as  they  the  said  Craven  P. 
Beeding  and  Bosetta  L.  Beeding,  or  either  of  them,  would  be  en- 
titled if  the  sale  had  been  so  authorized  and  made  before  the  execu- 
tion of  this  instrument  of  writing;  and  the  said  proceeds,  so  re- 
ceived, he  the  said  James  C.  Lackland,  and  his  heirs,  shall  hold 
and  employ  for  the  sole,  separate  and  exclusive  use  and  benefit  of 
the  said  Bosetta  L.  Beeding,  and  her  heirs  and  assigns,  for  ever.'- 
On  the  19th  of  September,  1818,  Craven  P.  Beeding,  duly  executed, 
acknowledged,  delivered  and  recorded,  an  indenture,  conveying  and 
transferring  to  James  C.  Lackland  all  his  personal  property,  sund 
directing  the  same  to  be  sold,  and  out  of  the  proceeds  to  pay  cer- 
tain of  his  creditors,  and  the  residue,  if  any,  to  be  divided  amongst 
all  his  other  creditors,  &c.  On  the  15th  of  October,  1818,  Craven 
P.  Beeding  drew  certain  drafts  on  William  Dame  and  Dennis  Lack- 
-  land,  as  trustees  under  •  the  Act  of  Assembly  aforesaid,  one 
'*'*^  in  favor  of  A.  Taney,  admitted  to  be  for  a  valuable  considera- 
tion, and  the  other  in  favor  of  James  C.  Lackland,  which  were  by 
them  accepted,  with  the  following  proviso:  "provided  however,  that 
it  shall  not  be  payable  by  us  until  a  sale  of  the  estate  of  James 
Lackland,  deceased,  and  not  then  unless  allowed  by  the  Court,  which 
shall  hereafter  govern  us  in  the  payment  of  the  money  falling  due 
for  Bosetta  L.  Beeding's  part.  And  provided  also,  that  if  the  con- 
veyance to  James  C.  Lackland  should  be  sustained  as  valid  for  the 
whole  interest  conveyed,  or  the  draft  in  said  Lackland's  favor,  this 
day  by  us  accepted,  be  sustained  in  the  whole,  then  this  acceptance 
shall  be  void."  In  the  summer  or  fall  of  1819,  C.  P.  Beeding  became 
an  insolvent  debter  in  the  County  of  Washington,  in  the  District  of 
Columbia,  where  he  then  lived,  and  had  lived  for  more  than  three 
years  before,  and  obtained  from  one  of  the  Judges  of  the  Circuit 
Court  for  the  county  aforesaid,  a  discharge  according  to  law,  nnder 
the  Acts  of  Congress  provided  for  the  relief  of  insolvent  debtors. 
It  was  also  agreed,  that  the  promissory  notes  filed  with  the  affidavit 
made  by  the  plaintiff',  were  drawn  by  C.  P.  Beeding,  and  delivered 
to  the  plaintiff*,  and  that  C.  P.  Beeding  was  not  a  citizen  of  the 
State  of  Maryland  when  the  affidavit  in  this  cause  was  made  by  the 
plaintiff,  and  the  attachment  was  issued  and  laid.  Also  that  the 
plaintiff*  resides,  and  always  has  resided  in  George-Town,  in  the 
District  of  Columbia;  and  that  after  the  said  notes  were  drawn  and 
delivered,  they  were  (jis  it  had  been  intended  they  should  be,)  en- 
dorsed by  the  plaintiff'  and  James  Melvir,  and  son,  and  discounted, 
for  the  accommoflation  of  Beeding,  at  the  Bank  of  Columbia,  in 
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renewal  of  certain  other  notes  of  the  same  amount,  and  simihirly 
drawn  and  endorsed,  and  discounted  before  them,  and  which  had 
been  continued  in  said  bank,  as  an  accommodation  to  Beeding,  for 
a  year  previous  to  the  date  of  those  now  tiled;  and  that  when  the 
said  last  notes  fell  due,  they  were  not  paid  by  Beeding,  but  taken  up 
and  paid  by  the  plaintiff,  Beeding  ha\ing  then  failed  or  stopped  pay* 
ment,  and  having  been  considerably  indebted  for  some  time  before  and 
at  the  time  of  his  conveyances  and  drafts  hereinbefore  mentioned. 
It  was  further  agreed,  that  the  affidavits  of  the  several  defendants, 
relative  to  the  real  and  personal  estate  of  James  Lackland,  and  the 
proceeds  and  profits  thereof,  and  •  Beeding's  interest  therein, 
should  be  considered  a  part  of  this  statement.    On  these  facts  ^^^ 
the  plaintiff  prayed  the  Court  to  instruct  the  jury,  that  the  deed  from 
Graven  P.  Beeding,  and  Bosetta  his  wife,  to  James  C.  Lackland, 
dated  the  21st  of  February,  1818,  and  the  draft  in  favor  of  James 
C.  Lackland,  were  fraudulent  and  void  as  against  the  plaintiff;  that 
Beeding,  by  his  intermarriage  with  his  said  wife,  became  seized  of 
an  interest  in  the  lands  of  which  her  father  died  seized  as  aforesaid, 
and  ux>on  that  interest  the  plaintiff  had  a  right  to  lay  an  attach- 
ment, and  having  laid  it  thereon,  was  entitled  to  a  condemnation 
thereof  in  satisfaction  of  the  amount  of  his  claim ;  as  also  for  the 
sums  stated  to  be  and  to  have  been  in  the  hands  of  the  defendants, 
as  garnishees,  for  the  rents  and  profits  thereof,  at  the  time  of  laying 
the  attachment,  and  since.    The  Court,  [Ridgelt  and  Kilgour, 
A.  J.]  gave  the  following  opinion :    The  plaintiff  hath  prayed  the 
Court  to  direct  the  jury,  upon  the  aforegoing  statement  of  facts, 
that  the  deed  from  Beeding,  and  wife,  to  James  C.  Lackland,  dated 
on  the  21st  of  February,  1818,  and  also  the  order  in  favor  of  James 
C.  Lackland,  bearing  date  on  the  15th  of  October,  1818,  drawn  on 
Darne  and  D.  Lackland,  are  fraudulent  and  void  as  against  the 
plaintiff.    That  Beeding,  by  his  intermarriage  with  his  wife,  became 
seized  of  an  interest  in  the  lands  of  which  her  father  died  seized, 
and  upon  that  interest  the  plaintiff  had  a  right  to  lay  an  attach- 
ment, and  is  entitled  to  condemnation  thereof,  in  satisfiiction  of  his 
claims;  also  condemnation  lor  the  amount  of  all  sums  of  money 
stated  to  be  and  to  have  been  in  the  hands  of  the  defendants,  as 
garnishees,  arising  from  the  rents  and  profits  of  said  testator's  real 
estate  at  the  time  of  laying  said,  attachment  and  since.     Upon  this 
application  to  the  Court  three  questions  arise  for  their  consideration 
and  direction — First.  Whether  the  deed  I'rom  Beeding  and  wile  to 
James  C.  Lackland,  dated  on  the  21st  of  February,  1818,  and  the 
order  drawn  by  Beeding  on  Darne  and  D.  Lackland,  dated  the  15th 
of  October,  1818,  and  conditionally  accepted  by  them  on  the  19th 
of  the  same  month,  are  fraudulent  and  void  against  the  plaintiff? 
The  Court  are  of  opinion,  that  fraud  is  a  fact  that  may  as  properly 
be  inquired  into  in  a  Court  of  law  as  in  a  Court  of  equity.    That  by 
the  intermarriage  of  Beeding  and  wife,  (there  being  no  previous 
24  6  H.  &  J. 
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marriage  contract  between  them,)  •  he  the  husband,  in  virtue 
^^*  of  his  marital  rights,  acquired  an  interest  in  the  wife's  pro- 
portion of  her  father's  real  estate,  subject  to  the  terms  prescribed 
in  the  father's  will.  That  it  being  admitted  by  the  parties  that 
Beeding  wais  indebted  to  the  plaintiff,  (at  the  time  of  the  execution 
of  the  said  deed  and  at  the  time  the  said  order  was  drawn,)  to  the 
amount  for  which  this  suit  is  brought,  and  the  said  deed  appearing 
on  the  face  of  it  to  be  a  voluntary  deed  without  valuable  considera- 
tion, it  is  therefore  declared  by  the  Court  to  be  void  against  the 
plaintiff,  an  antecedent  creditor,  and  of  no  legal  effect  to  defeat  the 
plaintiff's  claim  in  the  present  suit;  and  that  the  order  drawn  on 
Dame  and  D.  Lackland  by  Beeding,  in  favor  of  James  C.  Lackland, 
as  trustee  for  the  separate  use  of  his  wife,  (being  founded  on  the 
supposed  right  of  the  husband  to  make  such  a  disposition,  although 
previously  involved  in  debt,)  and  being  in  pursuance  of  and  in  con- 
formity of  the  deed  of  trust  aforesaid,  is  also  deemed  by  this  Court 
to  be  null  and  void,  so  far  as  the  plaintiff'  may  be  affected  a^  a 
creditor. 

With  respect  to  the  second  question,  whether  the  plaintiff'  had  a 
light  to  lay  his  attachment  on  the  undivided  interest  in  the  real 
estate  acquired  by  Beeding's  wife  under  the  will  of  her  father,  and 
have  condemnation  thereof  in  this  suit?  will  depend  on  the  present 
condition  of  the  real  estate.  By  the  Act  of  Assembly  of  1817,  re- 
ferred to,  the  real  estate  of  the  testator,  James  Lackland,  was  placed 
under  the  power  and  control  of  trustees,  who  accepted  the  trust, 
gave  bond  and  security  for  their  faithful  performance,  and  who  have 
proceeded  to  execute  the  same  long  before  the  present  attachment 
was  laid  upon  the  lands.  It  is  therefore  the  opinion  of  the  Court, 
that  the  trustees  have  acquired  such  a  disposing  power  and  inte- 
rest in  the  lands,  that  the  present  attachment  cannot  affect  or  bind 
the  same,  even  if  it  had  been  laid  in  their  hands,  and  they  had  been 
made  parties  to  the  suit.  That  the  plaintiff  has  no  remedy  in  the 
present  suit  against  the  said  real  estate,  but  his  relief  is  in  a  Court  of 
equity,  where  trusts  are  alone  cognizable. 

In  relation  to  the  third  question  respecting  the  rents  and  profit<s, 
&c.  received  by  the  defendants,  the  Court  are  of  opinion,  that  what- 
ever sum  or  sums  of  money  which  were  in  the  hands  of  the  defend- 
ants as  executors,  and  received  as  the  wife's  proportion  of  the  rents 
and  profits,  or  in  the  •  hands  of  the  defendant  James  C.  Lack- 
^^^  land,  as  tnistee,  are  liable  to  be  affected  by  the  present  attach- 
ment, and  condemnation  may  be  rightfully  had  thereon,  not  only 
the  moneys  in  their  hands  at  the  time  of  laying  the  attachment,  but 
all  moneys  respectively  received  by  them  since  that  period  to  the 
present  time.  After  this  opinion  was  given,  it  was  further  admitted. 
that  the  defendants,  James  C.  and  George  L.  Lackland,  had  in  their 

hands,  at  the  time  the  attachment  was  laid,  the  sum  of ,  which 

had  been  received  on  account  of  the  rents  and  profits  of  the  lands  of 
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the  testator,  and  retained  as  Eosetta  BeediDg's  share  of  the  same; 

and  that  since  then  they  have  received  the  further  sum  of , 

and  retained  the  same,  (or  paid  it  over  to  Mr.  Beeding,)  on  the  same 
account.    It  was  also  admitted,  that  of  the  lands  of  the  testator,  one 

tract  called  ,  was  sold  by  Dame  and  D.  Lackland  in  May, 

1820,  for  $2,000,  and  that  out  of  that  sum  $600,  with  the  interest 
on  that  part  of  the  purchase  money  from  the  time  of  the  sale,  was 
retained  on  account  of  a  debt  due  from  the  testator,  which  debt  had 
been  either  actually  paid,  or  the  funds  as  aforesaid  retained  for  that 
purpose,  and  that  there  was  no  other  debt  known  or  believed  to  be 
outstanding  against  the  estate ,  and  that  Mrs.  Beeding^s  share  or 
interest  in  the  balance  Qf  the  purchase  money  was  in  the  hands  of 
Dame  and  D.  Lackland,  the  trustees  appointed  by  the  Act  of  Assem- 
bly, and  had  not  been  paid  over  to  Beeding  or  Mrs.  Beeding,  or  to 
James  C.  Lackland,  but  remained  in  their  hands  to  be  paid  over  to 
James  G.  Lackland,  as  her  trustee,  on  the  determination  of  this  suit, 
in  case  the  deed  to  him  from  Beeding  and  wife,  or  the  draft  and 
acceptance  of  the  trustees  aforesaid,  should  be  sustained  as  valid 
against  the  plaintiff.  It  was  further  agreed,  that  of  the  lands  of 
the  testator  some  were  occupied  by  the  defendants,  George  L.  Lack- 
laud,  and  some  by  James  C.  Lackland,  under  an  agreement  with 

the  other  heirs  to  pay  rent  of ,  annually,  and  that  some  of 

said  lands  were  rented  out  by  defendants  to  others,  and  that  some 
were  in  wood  and  untenanted.      That'  the  said  lands  lie  in  this 

county,  &c.  and  that  the  yeariy  value  of  them  is ,  and  the 

gross  value  of  those  still  remaining  unsold  is  $12,800.  (Jpon  this 
statement,  and  the  affidavits  of  the  defendants,  the  plaintiff  prayed 
the  Court  to  instruct  the  jury,  that  the  defendants  had  no  right  to 
set-off  against  •  the  plaintiff's  claim  for  the  rents  coming  into  -  -  ^ 
the  defendants'  hands  after  the  laying  of  the  attachment,  their  '♦So 
demand  for  the  $300  stated  in  their  affidavit  to  have  been  over-paid 
Beeding  on  account  of  the  personal  estate.  But  the  Court  refused 
to  give  the  said  instruction  as  prayed,  but  instructed  the  jury,  that 
the  defendants  might  retain  and  apply  the  said  rents,  as  they  came 
into  their  hands,  to  the  credit  of  their  said  claim,  on  said  Beeding. 
To  this  refusal  and  opinion,  as  also  to  the  opinion  before  delivered 
by  the  Court,  the  plaintiff  excepted;  and  the  verdict  and  judgment 
being  for  the  defendants,  he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eakle,  Martin, 
and  Stephen,  J. 

F.  S.  Key,  for  the  appellant. 

Magruder,  for  the  appellees,  relied  on  Shivers  vs.  TFtteon,  5  H,  cD  Jj 
130.  * 

Eable,  J.  delivered  the  opinion  of  the  Court.  In  the  only  bill  of 
exceptions  filed  in  this  cause,  there  are  two  opinions  delivered  by 


372  SELBY  vs.  MAGRUDER.— 6  H.  &  J. 

Montgomery  County  Court,  unfavorable  to  the  claims  of  the  ap[)enant. 
In  the  one  the  Court  decide,  that  the  lands  attached  are  not  subject 
to  condemnation  for  the  debt  of  the  appelhint;  and  by  the  other, 
they  refuse  on  his  prayer  to  instruct  the  jury,  that  the  defendant 
had  no  right  to  set-off  against  the  appellant's  claim  for  rents  coming 
into  the  defendants'  hands  after  laying  the  attachment,  their  demand 
for  $300  stated  in  their  affidavit  to  have  been  over-paid  Heeding  on 
account  of  the  personal  estate. 

Without  examining  or  adopting  the  reasons  assigned  for  either  of 
those  opinions,  this  Court  affirmed  this  judgment. 
The  appellant  wa^  not  entitled  to  have  condemnation  of  any  part 
of  the  property  attached  in  this  case,  having  •  failed  to  show 
'*^'*   himself  of  that  description  of  persons  who  have  a  right  to 
issue  an  attachment  under  the  provisions  of  the  Act  of  1795,  ch.  56. 
By  that  Act  the  remedy  is  confined  to  citizens  of  this  State,  or  some 
other  of  the  Tnited  States,  and  it  no  where  appears  on  the  face  of 
this  record,  that  the  appellant  is  either  the  one  or  the  other.    On 
the  contrary  it  appears,  that  he  resides,  and  always  has  resided  in 
George-Town,  in  the  District  of  Columbia,  being  neither  a  citizen 
of  Maryland,  nor  of  any  other  of  the  United  States,  but  a  citizen  of 
that  district  or  territorj^  only.    The  case  of  Shivers  vs.  Wilsofij  deter- 
mined in  this  Court,  (5  H.  i&  J.  130,)  is  decisive  of  this  question, 
being  a  case  in  all  res|)ects  analogous  to  this.    There,  as  here,  the 
plaintiff  in  the  inferior  Court  is  described  to  be  a  citizeu  of  the 
United  States,  without  designating  him  a  citizen  of  Maryland,  or 
some  of  the  United  States,  and  his  case  was  decided  not  to  be  within 
the  provisions  of  the  aforesaid  Act  of  1795,  ch.  56. 

The  appellant  here  having  failed  to  bring  his  case  within  the  pro- 
visions of  that  Act,  the  Court  below  were  right  in  deciding  that  tlie 
lands  attached  were  not  liable  to  ccmdemnation  for  his  debt,  and  in 
refusing  to  give  any  opinion  that  might  enable  him  to  recover. 

Judgment  affirmed. 


Selby  vs.  Magruder. 

U.  B.  obtains  a  judgment  against  M.  in  1817.  In  1819,  6.  C.  also  obtains  a 
judgment  against  M.  and  issues  a  fi.  /a.  returnable  in  1820,  and  on  the 
day  of  issuing  it,  places  it  in  the  liands  of  the  sheriff.  On  the  return 
day  the  sheriff  returns  the  fi.  fa.  laid  as  per  schedule  annexed,  for  a 
certain  amount — residue  of  defendant's  property  secreted.  In  1820,  B. 
W.  also  obtains  a  judgment  against  M.  upon  which  a  ixi,  sa.  is  issued. 
and  served  on  M.  and  he,  on  the  5th  of  August,  1820,  is  discharged  under 
the  insolvent  laws  of  the  District  of  Columbia,  and  on  that  day  executes 
a  deed  of  trust  of  all  his  property,  under  the  said  laws,  to  G.  B.  M.  In 
1819,  U.  B.  sues  out  a  sci.  fa.  on  his  judgment,  and  on  the  14th  of  No- 
vember, 1820,  obtains  a  flai  and  immediately  issues  a  fi.  fa.  which  is 
laid  on  the  property  returned  secreted,  as  above  stated,  being  the  prop- 
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erty  now  in  dispute.     Replevin  for  this  property  is  then  brought  by  G. 

B.  M.  the  trustee  of  M.  against  the  sheriff,,  and  the  property  by  consent 
of  all  parties  was  sold,  and  the  proceeds  of  the  sale  were  to  depend  on  the 
question  which  of  the  parties  was  entitled  to  a  priority.    fleZd,  that  B. 

C.  was  so  entitled,  that  the  property  was  bound  by  his  judgment  from  the 
time  of  the  delivery  of  his  execution  to  the  sheriff,  and  that  that  lien 
was  not  destroyed  by  the  return  of  the  sheriff  of  the  Execution,  but 
continued  to  attach  to  the  property  after  its  transfer  to  M^s  trustee. 

A  judgment  creditor 'has  a  lien  on  the  personal  property  of  the  defendant, 
from  the  time  of  the  delivery  of  the  writ  of  fi.  fa.  to  the  sheriff.  This 
lien  is  not  discharged  because  the  sheriff  returns  that  part  of  the  prop- 
erty is  secreted,  and  when  such  part  is  discovered,  it  may  be  taken 
under  a  new  execution.  Nor  is  the  lien  discharged  by  a  subsequent 
transfer  of  the  property  to  a  trustee  under  the  insolvent  laws.  Such 
trustee  takes  the  property  of  his  insolvent  subject  to  all  liens. 

Appeal  from  Montgomery  Oouuty  Court.  It  was  an  action  of 
replevin,  instituted  by  the  appellee  against  the  appellant,  to  recover 
a  number  of  slaves.  A  case  was  stated  for  the  opinion  of  the  Court 
below,  upon  which  that  Court,  (Ridgely  and  Kilgour,  A.  J.) 
decided  in  favor  of  the  appellee.  The  facts  of  the  case  stated  suffi- 
ciently appear  in  the  opinion  delivered  by  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Maktin, 
and  Stephen,  JJ. 

•  F.  S.  Keyj  lor  the  appellant  cited  Warden  vs.  Arellj  2  Wash.    -  _ 
296;  Fearce  vs.  Turner^  6   Cranchj  154;  Lambert  y&.  Paulding j   '*^^ 
18  Johns.  Rep.  311. 

Magruder^  for  the  appellee,  cited  BarJce  vs.  Dayrell^  4  T.  B.  402 ; 
Smallcomb  vs.  Cross,  1  Ld.  Eaym.  252;  1  Fsp.  7%.  279,  (392;)  2  Selw. 
N.  F.  (WheaUm's  Ed.)  1055,  1056;  Hendricks  vs.  Robinson,  2  Johns. 
Chan.  Rep.  283,  312 ;  Lowthal  vs.  Tonkins,  2  Eq.  Cas.  Abr.  380,  pi.  14 ; 
Fayne  vs.  Drewe,  4  East,  623. 

Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  This  cause 
comes  up  on  a  case  stated,  the  facts  of  which  are,  that  at  the  No- 
vember Term  of  the  Montgomery  County  Court,  in  the  year  1817, 
The  President  and  Directors  of  the  Union  Bank  of  George-Town 
obtained  several  judgments  against  George  Magruder  for  large  sums 
of  money  ;  that  at  the  November  Term  of  the  Montgomery  County 
Court,  in  the  year  1819,  The  President,  Directors  and  Company,  of 
the  Bank  of  Columbia,  obtained  a  judgment  against  the  said  George 
Magruder  for  a  large  sum  of  money,  on  which  judgment  a  writ  of 
fieri  facias,  returnable  to  the  November  Term,  1820,  was  sued  out  on 
the  8th  of  March,  1820,  and  on  the  same  day  put  into  the  hands  of 
the  sheriif;  which  writ  ot  fieri  faunas  was  returned  by  the  sheriff, 
endorsed  "  laid  as  per  schedule  annexed  for  $958.87^ — residue  of  de- 
fendant's property  secreted."  That  at  the  June  Terra,  1820,  of  the 
Circuit  Court  for  Washington  County,  in  the  District  of  Columbia, 
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The  President,  Directors  and  Company,  oi*  the  Bank  of  Washington, 
/f  ^A  ^^^^^^^^^  ^  judgment  against  the  same  George  *  Magruder, 
^^^  on  which  a  capias  ad  satisfacieiidxim  wavS  sued  out,  and  served 
upon  him  by  the  marshal  of  the  district.    That  on  the  5th  of  August 
in  the  year  1820,  he  was  regularly  discharged  under  the  Act  of  Con- 
gress passed  for  the  relief  of  insolvent  debtors  within  the  District 
of  Columbia,  and  on  the  same  day  executed  a  deed  to  George  B. 
Magruder,  (the  defendant  below  and  now  appellee,)  who  was  ap- 
pointed his  trustee,  for  all  his  property,  real,  personal  and  mixed, 
which  deed  wa«  regularly  acknowledged  and  recorded,  both  in  Mont- 
gomery County  and  in  the  District  of  Columbia.    That  on  the  2d 
of  April,  1819,  writs  of  scire  facias  were  sued  out  by  The  President 
and  Directors  of  the  Union  Bank  of  George-Town,  to  revive  the 
judgments  they  had  obtained  against  George  Magnider  at  the 
November  Term,  1817,  on  each  of  which  a  fiat  was  entered  at  the 
November  Term,  1820,  on  the  14th  of  that  month,  and  on  the  same 
day  writs  of  fieri  fa^as  were  issued  and  placed  in  the  hands  of  the 
sheriff;  in  virtue  of  which,  on  the  Ist  of  January,  1821,  he  seized 
the  property  which  he  had  before  returned  "  secreted,"  on  the  fieri 
facias  that  was  issued  on  the  judgment  obtained  by  The  President, 
Directors  and  Company,  of  the  Bank  of  Columbia.    That  on  the 
2d  of  December,  1820,  another  writ  of  fieri  fa^das  was  issued  on  the 
judgment  of  the  Bank  of  Columbia,  which  was  also  levied  on  the 
Ist  of  January,  1821,  on  the  same  property.    That  the  first  execu- 
tion issued  on  the  judgment  obtained  by  the  Bank  of  Columbia, 
would  have  been  levied  upon  the  property  so  taken  in  execution  ou 
the  1st  of  January,  1821,  in  pursuance  of  instructions  given  for  that 
purpose,  if  it  could  have  been  found,  and  that  it  was  secreted  after 
the  transfer  by  George  Magruder  of  all  his  property  to  C^eo^ge 
B.  Magruder  as  his  trustee;  that  the  property  thus  in  the  posses- 
sion of  the  sheriff,  the  appellant,  was  replevied  out  of  his  hands  by 
the  appellee,  who  sold  it  by  consent  of  the  counsel  ou  the  part  of 
the  appellant,  and  the  Bank  of  Columbia,  and  holds  the  proceeds, 
amounting  to  the  sum  of  ¥3,100,  as  trustee  of  G^rge  Magruder, 
subject  to  be  distributed  according  to  law.    There  was  a  bill  of  excep- 
tions taken  at  the  trial,  which  was  abandoned;  and  the  case  was 
made  to  try  the  question,  whether  The  President,  Directors  and 
Company,  of  the  Bank  of  Columbia,  by  delivery  to  the  sheriff,  pre- 
vious  to  the  application  of  George  Magruder  for  the  benefit 
4^57   •  Qf  ^Yi^  insolvent  laws  in  the  District  of  Columbia,  of  the 
fieri  facias  on  the  judgment  they  had  obtained  against  him,  acquired 
a  lien  on  that  property,  which  entitled  them  to  be  paid  the  amount 
of  their  judgment  by  the  trustee,  out  of  the  proceeds  of  sales  thereof, 
before  any  distribution  among  the  general  creditors;  with  an  agree- 
ment, if  the  Court  should  be  of  that  opinion,  that  then  a  judgment 
should  be  entered  iip  against  the  appellee  for  that  sum. 
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The  appellee  derived  all  his  aathority^as  trusts  of  George  Magru- 
der,  from  the  iDSolvent  laws  of  the  District  of  Columbia,  and  must 
be  governed  by  them  in  the  execution  of  his  trust.  The  fifth  section 
of  the  Act  of  Congress  of  the  3d  of  March,  1803,^ch.  84,  provides  for 
the  sale  of  the  property  of  petitioning  debtors,  and  directs  that  ^Hhe 
product  thereof,  after  satisfying  all  incumbrances  and  liens,  shall 
be  divided  among  the  creditors  in  proportion  to  their  respective 
claims." 

The  President  and  Directors  of  the  Union  Bank  of  George-Town 
most  certainly  acquii'ed  no  lien  on  the  property  in  question,  by 
reason  of  the  execution  issued  on  their  judgments  being  placed  in 
the  hands  of  the  sheriff  on  the  14:th  of  November,  1820,  all  the  prop- 
erty of  Gteorge  Magruder  having  been  antecedently  transferred  to 
the  appellee  by  the  deed  of  trust  of  the  5th  of  August.  But  the 
personal  property  of  a  defendant  being  by  the  laws  of  this  State 
bound  from  the  time  of  the  delivery  of  the  writ  of  Jieri  facias  into 
the  hands  of  the  sheriff,  The  President,  Directors  and  Company, 
of  the  Bank  of  Colombia,  acquired  a  lien,  by  the  first  execution  on 
their  judgment  being  put  into  the  sheriff's  hands  on  the  8th  of 
March,  1820,  which  was  anterior  to  the  application  of  George 
Magruder  for  the  benefit  of  the  insolvent  laws.  And  the  property 
in  question  was  not  discharged  from  the  operation  of  that  lien  by 
the  circumstance  that  the  execution  was  in  part  levied  on  other 
property,  because  the  sheriff  was  instructed  to  levy  it  on  that  par- 
ticular property,  and  endeavored  to  do  so,  but  being  secreted,  he 
was  unable  to  find  it,  and  was  constrained  to  make  return  on  the 
writ  that  it  was  secreted,  which  sufiBciently  explains  why  it  was 
not  also  levied  on  that  property.  And  it  would  be  attended  with 
serious  consequences  to  judgment  creditors,  if  after  the  whole  of 
a  debtor's  personal  property  became  bound  by  delivery  of  an  execu- 
tion to  the  sheriff,  the  debtor,  or  any  body  else,  •  could  re-  ^ -^ 
lieve  any  portion  of  it  he  pleased  from  the  lien,  by  secreting  '♦^^ 
it,  and  driving  the  sheriff  to  levy  the  execution  only  on  what  might 
be  suffered  to  remain,  no  matter  how  inadequate  to  the  object  of 
the  execution. 

The  provision  in  the  fifth  section  of  the  law  of  Congress,  that  ^<  no 
process  against  the  real  or  personal  property  of  the  debtor  shall 
have  any  effect  or  operation,  except  process  of  execution,  and 
attachment  in  the  nature  of  executions,  which  shall  have  been  put 
into  the  hands  of  the  marshal  antecedent  to  the  application,"  cannot 
be  so  construed  as  to  nullify  the  effect  of  the  lien,  that  The  Presi- 
dent, Directors  and  Company,  of  the  Bank  of  Columbia,  had  ac- 
quired, to  the  extent  of  their  judgment  on  the  personal  property  of 
-George  Magruder,  before  the  time  of  his  application,  and  to  divest 
their  debt  of  the  piiority  which  that  lieu  would  otherwise  have 
given  to  it;  but  the  delivery  of  an  execution  to  the  sheriff  in  this 
State,  having  the  same  effect  to  create  a  lien  on  the  personal  prop- 
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erty  of  a  debtor  h'ere,  that  the  delivery  of  similar  process  to  the 
marshal  has,  in  relation  to  pei*soual  property  within  the  District  of 
Columbia,  the  sheriff,  as  the  proper  oflBcer  to  execute  such  process 
here,  must  be  considered  as  within  the  spirit  and  meaning  of  the 
Act  of  Congress,  and  the  same  preference  given  to  liens,  so  created 
on  personal  proi>erty  in  this  State,  as  to  liens  created  on  the 
same  description  of  property  in  the  District  of  Columbia,  by  the 
delivery  of  the  execution  to  the  marshal  there.  Or  if  that  clause 
of  the  Act  of  Congress  is  to  be  understood  as  restricted  to  process 
issued  within  the  district,  and  as  denying  effect  and  operation  to 
such  process  only,  if  not  put  into  the  hands  of  the  marshal  before 
the  application  of  the  debtor,  then  the  effect  of  the  delivery  of  pro- 
cess of  execution  to  the  sheriff*,  on  property  in  a  State,  is  left  to  the 
operation  of  the  law  of  such  State.  If  either  of  these  positions  he 
tnie,  the  lien  of  The  President-,  Directors  and  Company  of  the  Bank 
of  Columbia,  on  the  property  of  George  Magruder,  was  embraced 
and  protected  by  the  general  terms,  "all  incumbrances  and  liens," 
and  the  appellee  took  it  under  the  deed  of  trust,  subject  to  that 
lien,  and  the  priority  given  to  it  by  that  Act.  And  the  question 
here  is,  whether  that  priority  ceased  with  the  return  of  the  execu- 
tion! 

Whatever  might,  on  general  principles,  have  been  the  effect  of 
the  return  of  that  execution,  if  George  Magruder  •  had  not 
^^^  applied  for  the  benefit  of  the  insolvent  law,  and  the  contest  had 
been  between  The  Pi'esident,  Directors  and  Company,  of  the  Bank 
of  Columbia,  and  some  other  creditor,  who  had  put  his  execution 
into  the  hands  of  the  sheriff*  before  they  had  sued  out  another  writ 
of  fieri  facias^  this  case  must  be  governed  by  the  particular  circum- 
stances attending  it. 

If  the  appellee  had  sold  the  property  before  the  iietum  of  the  exe- 
cution, The  President,  Directors  and  Company,  of  the  Bank  of 
Columbia,  jvould  have  been  entitled  to  have  their  judgment  firat 
satisfied  out  of  the  proceeds  of  sale,  they  being  the  only  creditors 
who  had  acquired  a  lien.  That  however  wa«  not  done,  but  after 
the  execution  of  the  deed  of  trust,  the  particular  property  in  ques- 
tion was  secreted  and  kept  out  of  the  way  of  the  sheriff,  so  that 
they  could  not  reap  the  benefit  of  their  lien,  by  way  of  execution, 
and  were  compelled  to  look  to  the  trust  fund.  And  if  the  preference 
given  them  by  law  was  defeated  by  the  return  of  the  execution,  as 
is  contended,  it  could  not  afterwards  be  revived  by  issuing  and  put- 
ting into  the  hands  of  the  sheriff'  another  execution,  which  could 
not  have  the  effect  to  create  a  lien  against  the  deed  of  trust ;  and 
thus  power  would  be  given  to  trustees,  either  by  negligence,  or  a 
gross  violation  of  their  trust,  always  to  destroy  the  legal  priority  of 
a  creditor  who  had  obtained  a  lien,  without  any  negligence  or  fault 
on  the  part  of  such  creditor,  which  cannot  be.  A  trustee  under  the 
insolvent  law  takes  the  property  subject  to  all  liens,  and  the  pre* 
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ference  given  by  that  law  to  such  liens;  which  preference  follows 

the  property  as  a  trust  fund,  as  long  as  it  remains  in  his  hands;  he 

receives  it,  and  holds  it  as  a  fund,  in  trust,  by  operation  of  law,  first 

for  the  payment  of  the  liens  existing  at  the  time  of  the  execution  of  the 

deed  of  trust,  which  right  of  priority  is  no  more  liable  to  be  affected 

or  defeated  by  the  negligence,  delay,  or  acts  of  the  trustee,  than  if 

they  were  claims  particularly  set  out,  and  a  pi-eference  expressly 

given  to  them  in  terms  by  the  deed,  but  the  trust  being  once  raised 

for  their  payment,  it  must  continue  until  they  are  satisfied,  or  the 

fund  appropriated  for  that  puri)ose  is  exhaiisted.    This  is  just  that 

case,  and  not  like  a  mere  contest  between  two  judgments  creditors 

for  a  preference  under  their  resi>ective  executions ;  but  the  case  of 

creditors  seeking  to  obtain  payment  of  their  debt  from  a  trustee 

holding  •  property  in  his  hands,  which  was  conveyed  to  him  ^^^ 

in  trust  for  that  purpose;  and  having  had  at  the  time  the  trust  ^^^ 

was  created,  a  lien  on  the  property  that  gave  them  in  law  a  priority 

over  other  creditors,  the  trust  is  virtually,  as  if  it  had' been  expressed 

to  be  for  the  payment,  first  of  that  debt  setting  it  out  in  terms. 

We  can  discover  nothing  in  the  record  by  which  that  priority  has 
been  lost  or  destroyed,  and  think  that  The  President,  Directors  and 
Company,  of  the  Bank  of  Columbia,  are  entitled  to  have  the  amount 
of  their  judgment  paid  before  any  distribution  is  made  among  the 
general  creditors ;  the  trustee  not  having  it  in  his  power  to  defeat 
the  object  of  the  trust,  by  delaying  to  sell  the  property,  which  was 
kept  out  of  the  way  of  the  sheriff,  until  after  the  return  of  the  execu- 
tion, and  the  trust  continuing  the  same  as  it  was  originally  created, 
whether  the  property  was  sold  or  not.  Judgment  reversed. 


S.  &  R.  W.  West  vh.  Biscoe. 

Family  settlements  are  to  be  construed  most  favorably  to  promote  and 
effectuate  the  intentions  of  the  party  settling. 

The  Statute  of  Uses  of  27  Hen.  VIII,  ch.  10,  affects  a  deed  of  bargain  and 
sale  no  farther  than  to  vest  the  legal  estate  in  the  bargainee. 

H.  W.  conveys  her  real  estate  by  a  deed  of  bargain  and  sale,  to  W.  B.  in 
trust  for  her  two  sons.  R.  and  S.  W.  "  provided  that  they  shall,  before 
they  receive  any  benefit  or  interest  under  the  trust,  pay,  or  cause  to  be 
paid,  or  secure  to  be  paid,  €500  to  each  of  her  two  granddaughters,  M. 
O.  and  H.  O. '* — Held,  that  the  €500  were  a  charge  on  the  estate,  (a) 


(a)  Approved  in  Oinngs'  Case,  1  Bl.  296.  Recognized  in  Owens  vs.  Claytor, 
56  Md.  134,  where  it  was  held  that  legacies  and  annuities,  whether  payable 
by  an  executor  or  a  devisee,  are  not  to  be  considered  as  charges  on  real 
estate,  unless  the  intention  of  the  testator  to  charge  it  is  either  expressly 
declared,  or  may  be  fairly  inferred  from  the  will.  Cf.  Crawford  vs.  Sever^ 
wm,  6  Gill.  443. 
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If  R.  and  S.  W.  take  posseBsion  of  the  estate  under  such  a  conveyance,  they 
become  personally  liable  for  the  £500,  and  may,  in  equity,  be  enforced, 
personally  to  pay  it.  (a) 

Where  the  deed  makes  the  said  £500,  payable  to  the  granddaughters  on  their 
arrival  at  the  age  of  16  years,  or  on  their  marriage,  and  they  do  arrive 
at  that  age,  or  marry,  before  the  sons  R.  and  S.  W.  take  possession  of 
the  estate  conveyed,  the  right  to  the  £500,  is  a  vested  right,  and  becomes 
payable  to  the  granddaughters,  or  their  representatives,  on  R.  and  S.  W. 
taking  possession,  with  interest  thereon  from  the  time  the  granddaugh- 
ters did  so  respectively  arrive  at  the  age  of  16  years,  &c. 

One  of  the  granddaughters  having  married  and  died  in  the  life-time  of  her 
grandmother,  her  portion  survived  to  her  husband. 

Under  what  circumstances  a  bill  may  be  taken  pro  catifesso  against  one  of 
the  defendants,  (b) 

Appeal  from  Prince  George's  County  Court,  sitting  a«  a  Court 
of  Equity.  The  bill  of  the  complainant,  (now  appellee,)  filed  against 
William  Beanes,  and  Stephen  and  Bichard  W.  West,  (the  appel- 
lants,) on  the  16tb  of  September,  1818,  stated,  that  on  the  9th  of 
April,  1798,  Hannah  West,  deceased,  being  seized  of  a  large  real 
estate,  by  deed  conveyed  to  said  Beanes,  his  heirs  and  assigns,  all 
her  real  estat.e,  in  trust  for  her  own  use  during  the  term  of  her 
natural  life,  and  from  and  after  her  death  to  be  equally  divided  be- 
tween her  sons,  the  said  Stephen  and  Bichard  W.  West,  as  tenants 
in  common,  in  tail.  That  the  trust  so  created  for  the  benefit  of 
Stephen  and  Bichard  was,  upon  the  express  proviso  and  condition 
that  they  should,  before  they  received  any  benefit  thereof,  or  estate 
or  interest  therein,  pay,  or  cause  to  be  paid,  or  secure  to  be  paid,  the 
-  sum  of  £500  current  money  to  each  of  the  •  granddaughters 

^"*  of  the  said  Hannah,  to  wit,  Maria  Oden,  and  Hannah  Oden, 
at  their  arrival  at  the  age  of  sixteen  years,  or  day  of  marriage, 
which  ever  should  first  happen;  that  is,  the  said  Stephen  and 
Bichard  were  to  be  respectively  liable  each  to  pay  £250  current 
money  to  each  of  the  said  granddaughters.  That  on  the  31st  of 
January,  1812,  the  said  Hannah  Oden  anived  at  the  age  of  sixteen 
years,  and  on  the  1st  of  October,  1812,  intermarried  with  the  com- 
plainant, who  became  entitled  to  receive  of  the  said  Stephen  the 
said  sum  of  £250,  and  of  the  said  Bichard  the  said  sum  of  £250; 
the  condition  of  the  estates  granted  in  trust  for  their  use  as  afore- 
said being  the  payment  of  the  said  sums  of  money;  and  which 
estates  the  said  Stephen  and  Bichard  agreed  to  accept  upon  that 
condition.  That  the  right  and  interest  of  the  complainant^s  wife 
was  and  became  a  vested,  and  not  a  contingent  interest,  at  the  exe- 
cution of  the  said  deed  by  the  said  Hannah  West,  and  that  no  sub- 
sequent circumstances  could  preclude  her,  or  her  legal  representa- 

(a)  Approved  in  Mitchell  vs.  Mitchell,  8  Md.  Ch.  78,  and  Chew  vs.  Bank.  9 
Oill,  375.     Cf.  Spencer  vs.  Spencer,  4  Md.  Ch.  456. 

(b)  See  Equity  Rvles,  1888,  Rule  12. 
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tives,  from  claiming  or  receiving  the  same  when  the  period  of  pay- 
ment arrived.  That  on  the  8th  of  October,  1813,  Hannah,  the  wife 
of  the  complainant  died,  and  thereupon  the  right  to  the  said  sum  of 
£500  devolved  upon  the  complainant.  That  in  April,  1815,  Hannah 
West  also  died,  and  Stephen  and  Richard  thereupon  took  possession 
of  the  estates  granted  to  them  as  aforesaid,  in  trust  for  their  use, 
according  to  the  form  of  the  gift  and  conveyance  aforesaid,  and  now 
hold  and  occupy  the  same;  but  neither  the  said  Stephen  and  Eichard 
then,  nor  when  the  complainant's  wife  arrived  at  the  age  of  16  years, 
nor  on  the  day  of  her  intermarriage  atbresaid,  nor  since  those 
l)eriods,  paid,  or  cause  to  be  paid,  to  the  complainant's  wife,  or  to 
the  complainant,  or  secured  to  be  paid,  the  said  sums  of  current 
money  in  the  said  indenture  specified,  in  pursuance  of  the  condition 
therein  stipulated,  which  condition  enured  to  the  benefit  of  the 
complainant's  wife  during  her  life,  and  to  the  complainant  as  afore- 
said since  her  death ;  nor  hath  the  said  William  Beanes  taken  any 
steps,  or  instituted  any  proceedings  at  law  or  in  equity  to  compel 
the  said  Stephen  and  Richard  to  comply  with  and  perform  the  con- 
dition aforesaid,  by  the  payment  of  the  said  sums  of  money,  with 
interest  thereon,  or  by  giving  security  to  pay  the  same;  but  the 
said  Stephen  and  Richard,  (although  thereto  often  requested,)  and 
each  of  them,  have,  and  hath  hitherto  wholly  •  refused,  &c.  ^^^ 
Prayer,  that  Beanes  may  be  enforced  to  execute  the  trust,  ^^'^ 
and  that  Stephen  and  Richard  may  be  compelled  to  pay  to  the  com- 
plainant the  sums  of  money  respectively  due  from  them  and  unpaid, 
^c.  The  mbpoena  which  issued  against  the  defendants  was  served 
on  Stephen  West  only,  and  on  his  non-appearance  at  the  return  day, 
(April,  1819,)  an  attachment  of  contempt  was  ordered  and  issued 
against  him,  and  the  mbpcena  renewed  against  the  other  defendants, 
returnable  to  the  September  Term,  1819.  At  that  term  these  pro- 
cess were  returned  not  executed,  and  the  cause  was  continued  until 
the  following  term.  At  the  next  term,  (December,' 1819,)  the  cause 
was  further  continued  until  April  following.  At  the  last  mentioned 
term,  (April,  1820,)  neither  of  the  defendants  appearing,  the  attach- 
ment and  sttbpcena  were  again  renewed,  returnable  to  the  following 
^une  Term,  when  the  sheriff  returned  that  he  had  attached  Stephen, 
and  summoned  the  other  defendants.  On  motion  of  the  complainant, 
the  sheriff  was  ordered  to  bring  into  Court,  at  the  next  term,  the 
body  of  the  said  Stephen,  and  attachments  of  contempt  were  ordered 
and  issued  against  the  other  defendants.  At  the  next  term,  (Sep- 
tember, 1820,)  the  sheriff'  produced  the  body  of  Stephen,  who  ap- 
peared by  his  solicitor,  and  it  was  ordered  that  he  answer  the  bill. 
Xo  return  was  made  of  the  attachments  against  the  other  defend- 
ants, and  the  cause  was  continued  until  the  next  term.  At  that 
term,  (December,  1820,)  the  complainant  and  Stephen  West  ap- 
I)eared,  and  Stephen  not  having  answered  the  bill,  nor  the  sheriff' 
returned  the  attachments  against  the  other  defendants,  the  cause 
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was  contiDued  uutil  the  next,  and  in  like  manner  to  the  two  succeed- 
ing terms.  At  September  Term,  1821,  Beanes  and.  Richard  W. 
West,  having  been  attached,  appeared,  and  answered  the  bill.  By 
the  answer  of  Richard  W.  West  he  admits  the  facts  as  statod  in  the 
complainant's  bill,  (so  far  at  least  as  they  relate  to  the  dates  or 
documents  referred  to  in  the  bill.)  to  be  true,  but  states  that  he 
never  received  any  advantage  from  the  property  conveyed  to  his 
brother  and  himself,  until  after  the  decease  of  his  mother,  in  1815, 
and  that  the  property  has  not  yet  been  divided  between  his  brother 
and  himself.  That  he  was  not  aware  that  he  was  in  law  or  equity 
liable  for  the  payment  of  the  money  demanded  by  the  complainant, 
more  especially  as  he  always  considered  the  claim  unfounded,  either 
^AQ  ^^  *  honor  or  justice.  Beanes,  by  his  answer,  states  that  he 
4rtlo  ^g^  named  as  the  trustee  in  a  certain  deed  executed  by 
Hannah  West,  of  the  purport  of  the  deed  exhibited  by  the  com- 
plainant with  his  bill.  That  he  is  not  interested  in  the  event  of  the 
said  suit,  and  as  for  the  facts  stated  in  the  said  bill,  that  it  is  incum- 
bent on  the  complainant  to  prove  them,  if  disputed  by  the  other 
defendants,  who  only  are  interested,  he  having  no  precise  recollec- 
tion of  the  dates  referred  to ;  and  he  prays  he  may  be  hence  dis- 
missed, &c.  The  cause  was  then  continued  to  the  next,  and  to  the 
succeeding  terms,  Stephen  West  still  being  in  contempt  for  not 
answering  the  bill.  At  April  Term,  1822,  it  was  on  motion,  ordered 
that  Stephen  West  answer  by  the  fourth  day  of  the  ibllowing  term, 
and  on  the  service  of  the  order  on  him,  and  his  default  to  answer 
by  that  time,  that  the  bill  as  to  him  should  be  taken  pro  eon/eftgo. 
At  the  next  term,  (September,  1822,)  the  deiendants  filed  in  Court 
a  copy  of  the  will  of  Hannah  West  (admitted  to  have  been  82  years 
of  age  in  1816,  when  she  died,)  dated  the  24th  of  November,  1813, 
and  executed  in  the  presence  of  one  witness  only,  whereby  among 
other  things,  she  gave  and  bequeathed  to  her  son  Richard  W.  West^ 
"all  the  remaining  part  of  all  my  estate  and  property  of  every 
nature  and  kind,  which  is  not  herein  otherwise  disposed  of,  of  which 
I  may  die  possessed  or  entitled  to."  On  motion  of  the  complainant, 
the  Court  [Stephen,  C.  J.  and  Key,  A.  J.]  passed  the  following 
decree:  "The  bill,  answei's  and  exhibits,  in  this  case  being  con- 
sidered by  the  Court,  and  the  bill  as  against  Stephen  West,  one  of 
the  defendants,  being  taken  pro  confesso,  it  is  thereupon  adjudged, 
ordered  and  decreed,  this  9th  of  September,  1822,  by  the  said  Comt, 
that  the  said  Stephen  West  pay  to  the  complainant  the  sum  of 
£250  current  money,  with  legnl  interest  thereon  from  the  31st  of 
January,  1812,  till  paid;  and  that  the  said  Eichanl  W.  West  pay 
also  unto  the  complainant  the  like  sum  of  £250  current  money,  with 
the  like  interest  thereon;  and  that  the  said  William  Beanes  he 
hence  dismissed  with  his  reasonable  costs."  From  this  decree 
Stephen  and  Richard  W.  West  appealed  to  this  Court. 
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The  cause  was  argued  before  Buchanan,  C.  J.,  Earle,  Martin, 
and  Archer,  JJ. 

Taneyy  Magrtider,  and  F.  S.  Key,  lor  the  appellants,  cited  2  Blk. 
Com.  336,  (and  Christian's  note;)  Jh^eston  on  Estates,  184,  190;  Doe  vs. 
Ijeicester,  2  Taunt.  109 ;  Phipps  vs.  Mulgrave,  3  Ves,  613 ;  Chandos  vs^ 
Talbot,  2  P.  Wms.  612;  Boundell  vs.  Currer,  2  Bro.  Chan.  Ca.  07; 
Cooper'' s  Plead.  14. 

Janes  and  R.  Johnson,  lor  the  appellee,  cited  Boraston's  Case,3  Coke, 
19;  Fearne  Con.  Rem.  318;  Thomas  vs.  FTootton,  4  J^.  cC-  McH.  428;  2 
B/fc.  Com.  165,  335,  336,  337;  Attorney- General  vs.  Chrisfs  Hospital,  3 
Bro.  Chan.  Ca.  165 ;  Hooley  vs.  Booth,  2  F^r/i.  359 ;  Bacon  vs.  C/erA:, 
1  P.  Wms.  478 ;  iVec.  in  Chan.  500,  5.  C;  Bland  vs.  Middleton,  2  OAa». 
Ca.  1 ;  Attorney- General  •  vs.  Floyer,  2  Tern.  749;  2  Cow.  2>^.  ^^j^ 
/if.  Chancery,  (4  ir.  18,)  707;  3/t7e«  vs.  LeUjh,  1  Jl/A:.  575;  *®S 
.4(fatr  vs.  iSyja?r,  1  Sch.  d'  Ijcf.  243.    The  Act  of  1785,  ch.  73,  s.  19. 

Earle,  J.  delivered  the  opinion  of  the  Court.  The  deed  of  trust 
from  Hannah  West  to  William  Beanes,  contains  a  settlement  of  her 
landed  estate  on  her  family,  and  is  to  be  expounded  most  favorably 
to  promote  and  efiectuate  her  intentions.  It  is  a  deed  of  bargain 
and  sale,  and  the  uses  raised  thereby  are  not  operated  upon  by  the 
Statute  of  Uses,  further  than  to  vest  the  legal  estate  in  fee  in  Wil- 
liam Beanes,  subject  to  the  trusts  therein  mentioned,  which  are  all 
executory.  The  chief  object  of  the  settlement  is  to  preserve  the 
estate  to  her  sons,  and  their  children,  and  to  transmit  it  to  the  latter 
unincumbered  with  debts.  Next  to  this  in  importance  is  the  provi- 
sion for  securing  the  payment  by  her  sons  to  her  granddaughters,  of 
portions  of  £500  each,  payable  when  they  shall  arrive  at  16  years  of 
age,  or  marry.  Both  these  objects  are  intended  to  be  answered 
through  the  instrumentality  of  the  trust  estate,  by  conveying  the 
lands  to  the  trustee,  and  his  heirs,  to  hold  the  same  in  moieties  for 
the  use  of  her  sons,  Stephen  West  and  Eicbard  W.  West;  provided 
that  they  shall,  before  they  receive  any  benefit  or  interest  under  the 
trust,  pay,  or  cause  to  be  paid,  or  secure  to  be  paid,  five  hundred 
|)ounds  current  monej'  to  each  of  the  granddaughters,  Maria  Oden 
and  Hannah  Oden,  at  their  arrival  at  the  age  of  sixteen  years,  or 
day  of  marriage,  which  shall  first  happen.  At  the  time  of  the  set- 
tlement Hannah  West  was  an  old  woman,  but  having  lived  to  a  very 
advanced  age,  she  unexpectedly  to  herself  outlived  her  granddaugh- 
ter Hannah  Oden,  who  arrived  at  the  age  of  16  in  the  spring  of 
1812,  married  the  complainant,  George  W.  Biscoe,  in  the  fall  of  that 
year,  and  died  the  succeeding  fall.  Hannah  West  departed  this  life 
in  1815,  and  her  sons,  Stephen  West  and  Eichard  W.  West,  immedi- 
ately after  took  possession  of  her  landed  estate,  and  have  continually 
enjoyed  it  since,  without  having  paid,  or  secured  to  be  paid  to  their 
niece,  Hannah  Oden,  or  her  representatives,  the  portion  of  £500,  or 
any  part  of  it.    In  1818  George  W.  Biscoe,  the  surviving  husband, 
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filed  his  bill  in  Prince  George's  County  Court,  on  the  equity  side 
-  thereof,  against  William  Beanes,  the  trustee,  •  and  the  sons 
"*""  Stephen  West  and  Bichard  W.  West,  to  enforce  the  executiou 
of  the  trust,  and  to  compel  the  said  Stephen  West  and  Kichard  W. 
West,  to  pay  to  the  complainant  the  ix)rtion  thus  given  to  his  de- 
ceased wife.  The  fa<5ts  of  the  bill  are  not  denied  by  the  answers  of 
the  trustee,  and  Bichard  W.  West,  and  they  are  taken  pro  confesm 
against  Stephen  West  for  the  want  of  an  answer.  The  Chancery 
jurisdiction  below  decreed  a  dismissal  of  the  bill  as  to  the  trustee, 
and  a  payment  of  the  portion,  with  interest  by  Stephen  West  and 
Bichard  W.  West,  considering  them  under  a  personal  obligntion  in 
equity  to  pay  it.  This  decree  this  Court  have  to  revise  and  decide 
upon,  and  particularly  they  have  to  decide,  whether  it  can  be  sus- 
tained as  an  adjudication  in  personam. 

The  Court  have  reflected  maturely  on  this  case,  and  have  exam- 
ined all  the  authorities  within  their  reach,  that  have  any  bearing 
upon  it.  That  the  portion  claimed  is  a  charge  in  equity  upon  the 
estate  conveyed  in  trust,  we  have  no  question,  although  the  grantor 
has  not  in  express  teims  made  it  so.  The  clause  directing  it  to  he 
paid,  or  secured  to  be  paid,  before  her  sons  entered  upon  the  benefi- 
cial use  of  the  estate,  was  evidently  introduced  in  favor  of  her  grand- 
daughter, to  accelerate  the  payment  to  her,  and  strongly  implies  a 
charge  upon  the  estate,  and  particularly  in  the  event  of  the  sons  re- 
fusing to  accept  it,  Dn  the  ground  of  its  insufficiency  to  pay  the  jwr- 
tion.  That  the  clause  is  to  be  viewed  in  this  light,  is  amply  proved 
by  the  authorities,  and  more  especially  by  the  case  of  Waliuf  vs. 
Crimea,  to  be  found  in  1  Cases  in  Chan.  81),  which,  as  to  this  point, 
may  be  considered  a  parallel  case,  and  will  therefore  be  circomstan- 
tially  adverted  to.  The  father  of  Sir  George  Crimes  conveyed  his 
estate  to  trustees  in  fee,  upon  the  trust,  that  if  Sir  GiH)rge,  within 
six  months  after  his  father's  death,  secured  to  the  trustees  i&500  for 
the  benefit  of  Sir  George's  younger  children,  then  (after  such  security 
first  given  to  the  trustees)  to  convey  the  premises  to  Sir  George  and 
his  heirs ;  and  until  the  time  limited  for  giving  the  security,  the  trus- 
tees ti>  stand  seized  to  the  use  of  Sir  George's  eldest  son,  (Sir  Thomas 
Crimea,)  for  his  maintenance;  and  in  default  of  such  security,  the 
trustees,  at  the  request  of  Sir  George's  eldest  son,  to  convey  to  him. 
Without  giving  the  security,  or  in  any  way  respecting  the  trust,  Sir 
George  entered  upon  the  estate,  and  considering  it  as  •  his 
^"  ■  absolute  property,  demised  it  for  a  long  term  of  years,  by  way 
of  mortgage,  to  secure  the  payment  of  a  sum  of  money,  and  died. 
The  executors  of  the  mortgagee  exhibited  their  bill  against  Sir  Thomiis 
Crimes,  and  the  trustees,  to  enforce  a  redemption,  or  to  hold  dis- 
charged of  e<]uity,  and  the  Court  of  Chancery  decreed,  upon  a  view 
of  all  the  facts,  including  the  conveyance  in  trust,  that  the  executors 
hold  and  enjoy  the  premises  as  a  security  of  the  mortgage  money 
and  interest,  against  the  defendants,  and  all  claiming  under  them, 
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charged  with  the  £500  to  Sir  George  Crimes'  younger  children,  from 
the  time  the  plaintiff  came  into  possession,  unless  the  defendant,  Sir 
Thomas  Crimes,  should  pay  the  mortgage  money  and  interest,  by  a 
given  day.  Upon  a  bill  of  review,  Lord  Keeper  Bridgeman  refused 
to  reverse  the  decree,  and  declared  he  looked  upon  the  condition  pre- 
cedent to  be  in  the  nature  of  a  penalty,  and  that  he  would  regard 
the  intent  of  the  trust,  which  was  to  secure  the  $500  to  the  younger 
children. 

If  the  portion  claimed  by  the  surviving  husband  is  thus  a  charge 
upon  the  land,  is  he  constrained  to  follow  it  in  the  hands  of  the  trus- 
tee; and  is  he,  without  remedy  in  equity  against  Stephen  West  and 
Richard  W.  West,  on  their  personal  obligation  to  pay  it  ? 

We  have  to  confess,  that  we  should  regret  to  lind  ourselves  under 
the  necessity  of  answering  either  branch  of  this  proposition  in  the 
aflinnative,  for  we  verily  think,  the  appellants  are  bound  in  con- 
science to  fulfil  the  wishes  of  their  aged  parent,  and  to  pay  this  por- 
tion, according  to  her  intentions,  unequivocally  expressed  in  the  set- 
tlement. We  do  not,  however,  feel  ourselves  under  any  such  neces> 
sity,  entertaining  decidedly  as  we  do  the  opinion,  that  the  proceeding 
in  personam^  and  the  decree  thereon,  may  in  the  paiticular  circum- 
stances of  this  case  be  sustained  on  the  strictest  principles  of  equity. 
The  legal  estate  in  the  lands  of  Hannah  West,  is  by  the  deed  vested 
in  the  trustees,  who  holds  them  for  the  use  of  Stephen  West  and 
Richard  W.  West,  which  use  (distinguished  in  the  trust  deed  by  the 
epithets  "  benefit,  estate,  interest,")  they  were  not  to  enjoy  under  the 
trust,  until  they  had  paid,  or  secured  to  be  paid,  the  portion  in  con- 
troversy. They  nevertheless,  wholly  unmindful  of  the  terms  of  the 
settlement,  entered  as  before  mentioned  into  the  possession  and  en- 
joyment of  the  granted  premises,  and  had  the  use  of  •  them,  ^^^ 
and  the  actual  pernancy  of  the  profits,  for  several  years  before  ^^^ 
the  bill  exhibited,  and  from  thence  arises,  as. we  think,  their  personal 
responsibility  to  pay  the  portion  sued  for  by  the  appellee. 

If  Stephen  West  and  Richard  W.  West  had  refused  to  accept  the 
grant  upon  the  terms  of  the  settlement,  it  would  have  become  the 
duty  of  the  trustee  to  interpose,  to  secure  the  granddaughter's  por- 
tion, as  it  was  perhaps  his  duty  to  see  the  portion  paid,  or  secured 
to  be  paid  by  them,  before  he  permitted  the  enjoyment  of  the  use. 
They  did  not,  however,  refuse  the  grant,  but  on  the  contrary  accepted 
it,  by  taking  possession  of  the  estate,  and  enjoying  the  use ;  and  thej' 
thereby  admitted  its  adequacy  to  pay  the  portion  of  the  granddaugh- 
ter. This  brings  the  case  within  the  reason  of  the  case  of  The  At- 
torney-General  vs.  ChrinVs  Hospital^  reported  in  3  Broicnh  Reports^ 
165,  although  that  case  should  be  said  not  to  agree  in  all  its  facts 
with  this.  The  condition  there,  was  to  be  performed  subsequent  to 
the  acceptance  of  the  devise,  whereas  it  is  objected  here,  that  the 
condition  is  precedent,  and  that  the  interest  did  not  vest  until  the 
condition  was  performed. 
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However  this  objection  might  have  availed,  if  Stephen  West  and 
Eichard  W.  West  had  refused  to  accept  the  grant  upon  the  terms  of 
the  settlement,  it  can  have  no  influence  on  the  present  decision, 
when  it  is  considered,  that  they  have  had  for  years  the  possession  of 
the  estate,  and  the  full  enjoyment  of  the  use,  in  the  same  manner, 
and  precisely  as  if  they  had  performed  the  condition  by  paying,  or 
securing  to  be  paid,  the  granddaughter's  portion,  Instead  of  paying 
and  possessing,  they  have  chosen  to  possess  without  paying;  and 
surely  it  cannot  but  be  in  accordance  with  the  best  principles  of 
equity  jurisprudence,  to  compel  them  to  pay.  The  possession  of  the 
devised  pmperty  bound  Christ  Hospital  to  a  performance  of  the  con- 
dition annexed  to  the  devise ;  and  in  like  manner,  the  possession  and 
enjoyment  of  Stephen  West  and  Richard  W.  West,  of  the  use  de- 
signed for  them,  should  bind  them  to  a  performance  of  the  condition 
which  ought  to  have  been  performed  precedent  to  their  possession. 
The  distinction  between  those  two  kinds  of  conditions,  as  to  relief, 
is  moreover  trifling,  if  not  nominal,  where  the  case  lies  In  compensa- 
tion, as  this  unquestionably  does.  See  FranciH*  Maxims,  49;  1  Fonbl 
211, 218,  and  the  ca«es  there  cited.  •  After  the  day  of  pay- 
4rtW  njent,  the  aeceptance  of  compensation  may  be  enforced,  to  vest 
the  estate  in  the  party  not  performing,  and  on  principles  of  recipro- 
city he  should  be  coerced  to  make  compensation,  where  by  his  own 
act  he  becomes  possessed  of,  and  has  the  fruition  of  the  estate. 

The  opinion  that  the  appellants  are  under  a  personal  obligation  to 
pay  the  portion  of  Hannah  Oden,  to  her  husband  and  representative, 
receives  strength,  we  think,  from  other  considerations.  They  have 
fully  admitted  the  suflBciency  of  the  granted  premises  t^  pay  the 
portion,  but  the  admission  does  not  make  it  so,  nor  does  it  in  any 
manner  appear  that  it  is  so.  If  it  is  inadequate,  the  rents  and 
profits  must  supply  the  deficiency,  and  as  they  have  been  the  re- 
ceivers for  years,  they  have  made  themselves  personall^'^  liable  to  pay  it. 
These  receipts  are  too  within  the  purview  of  the  bill,  which  charges 
that  Stephen  West  and  Richard  W.  West  accepted  the  grant,  and 
possessed  themselves  of  the  granted  premises,  and  have  had  the  en- 
joyment of  them,  and  prays  that  they  may  be  compelled  to  pay. 
Again,  if  they  had  performed  the  condition,  by  securing  the  portion 
to  be  paid  to  Hannah  Oden,  on  her  arrival  at  the  age  of  16,  or  day 
of  marriage,  which  should  first  happen,  they  would  have  incurred  a 
personal  responsibility  within  the  contemplation  of  the  settlement; 
and  it  seems  consonant  to  justice,  that  they  should  l)e  exix>sed  to  a 
like  liability,  by  voluntarily  placing  themselves  in  the  same  situation, 
and  taking  to  themselves  the  same  enjoyments,  as  if  they  had  per- 
formed the  condition.  The  decree  below  we  think  right,  and  there- 
fore we  affirm  it.  Decree  affirmed. 
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Replevin  in  this  State,  is  a  much  more  extensive  remedy  than  it  is  in  Eng- 
land. 

Iq  England,  the  tortious  taking  from  the  plaintiff,  is  the  gist  of  the  action, 
and  if  put  in  issue,  must  be  proved  by  the  plaintiff. 

In  this  State  it  is  the  proper  remedy  in  all  cases  where  a  plaintiff  has  a  right 

to  the  possession  of  personal  property,  (a) 
In  such  an  action  in  this  State  the  plea  of  property  in  the  defendant  throws 

the  whole  burthen  of  proof  on  the  plaintiff.  (6) 

Appeal  from  Baltimore  County  Court,  from  a  jndgmeQt  rendered 
in  favor  of  the  defendant  in  that  Court,  in  an  a(5tion  of  replevin. 

The  cause,  which  is  fully  stated  in  the  opinion  delivered  by  this 
Court,  was  argued  before  Buchanan,  C.  J.,  Martin,  Stephen, 
Archer,  and  Dorset,  JJ.  by 

•  R,  Johnsofij  for  the  appellant,  who,  having  abandoned  the      ^ 
fii-st  bill  of  exceptions  taken  in  the  Court  below,  referred  on  the  "*  ■  ^ 
2d  to  Robertson  vs.  French,  4  East^  130,  and  1  Phill.  Evid.  118,  (123.) 

No  counsel  appeared  for  the  appellee. 

Dorsey,  J.  delivered  the  opinion  of  the  Court.  Two  bills  of  ex- 
ceptions were  taken  in  this  case,  the  first  of  which,  being  abandoned 
by  the  appellant's  counsel,  the  ( 'ourt  are  relieved  from  the  necessity 
of  giving  any  opinion  upon  it.  The  question,  presented  by  the  re- 
maining exception,  is  one,  on  which  if  any  doubt  had  existed  about 
it,  it  is  to  be  presumed  must  have  been  frequently  presented  for  ad- 
judication to  the  several  Courts  of  law  of  original  jurisdiction  in  this 
State;  and  in  at  least  two  of  the  judicial  districts,  decisions  have 
been  made  in  unison  with  the  opinion  of  the  Court  below,  from  which 
no  api)eal  was  ever  made.  The  case  at  bar  has  arisen  on  an  action 
of  replevin,  instituted  in  Baltimore  County  Court,  by  the  present 
appellant,  against  the  appellee,  for  the  recovery  of  a  day  book  and 


(a)  Recognized  in  Sddn^r  vs.  Smith,  40  Md.  613.  See  Smith  ts.  William' 
HOii,  1  H.  &  J.  97;  Iron  Co.  vs.  Tilghmau,  13  Md.  74;  McKinzie  vs.  R.  R,  Co. 
28  Md.  161,  to  the  same  effect.  But  goods  in  the  custody  of  the  law,  or 
which  have  been  taken  by  replevin  from  the  owner  by  the  party  in  posses- 
sion cannot  be  replevied.  Cromwell  vs.  Owings,  7  H.  &  J.  55.  And  one  joint 
owner  of  a  chattel  cannot  maintain  replevin  against  another.  MeElderry 
V8.  Flanimgcm,  1  H.  &  O.  308;  FerniU  vs.  Kent,  4  Gill,  209.  Of.  Cheney  vs. 
Tratusportatiofi  Line,  59  Md.  569.  The  writ  will  not  lie  against  a  person  not 
in  possession,  Herzhurg  vs.  Sachse^  Court  of  Appeals,  April  Term,  1883. 

(b)  Approved  in  War  field  vs.  Walter,  11  G.  &  J.  85:  Smith  vs.  Morgan,  8 
Giil,  140;  Burgess  vs.  Lloyd,  7  Md.  196;  Kreuzer  vs.  Cooney,  45  Md.  595:  La- 
motte  vs.  Wimer,  51  Md.  561.     Cf.  Smith  vs.  Wood,  31  Md.  293. 
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ledger.  The  apiiellee  appeared  to  the  suit,  and  plead  property  in 
himself;  to  which  plea  a  replicatiou  was  filed,  aud  the  issue  joined 
in  the  usual  form.  Upon  the  trial,  neither  party  oflTeriug  any  testi- 
mony, the  plaintiff's  counsel  prayed  the  Court  to  instruct  the  jury, 
that  upon  the  pleadings  in  the  cause  he  was  entitled  to  recover. 
This  instruction  being  refused,  the  appellant  ap))ealed,  and  alleges, 
that  by  such  refusal  the  Court  below  committed  an  error,  which  this 
Court  are  now  called  on  to  revise  and  correct.  In  support  of  this 
appeal  it  has  been  urged  (by  a  species  of  reasoning  more  specious 
than  solid,)  that  possession  of  a  chattel  \h  prima  facie  evidence  of 
property ;  that  the  appellee,  having  plead  proi)erty  in  himself,  there- 
by admits  the  taking  charged  in  the  declaration,  and  consequently, 
the  original  possession  to  have  been  in  the  appellant ;  and  that  such 
original  possession  is  sufiScient  evidence  of  title  to  recover,  unless  a 
better  right  in  the  defendant  shall  be  shown  by  proof.  If  this  case 
were  pending  in  an  English  Court  *  of  judicature,  this  inge- 
^  ■  *  nions  system  of  reasoning  might  not  be  susceptible  of  easy 
refutation ;  although,  if  it  be  sound  doctrine,  it  cannot  well  be  under- 
stood how  the  plea  of  property  in  a  stranger  can  be  sustained  as  a 
plea  in  bar  or  justification  of  the  invasion  of  a  plaintiff's  possession, 
and  the  taking  from  him  goods  by  a  defendant,  a  mere  volunteer, 
deriving  no  right  or  authority  from  such  stranger.  That  such  a  plea 
in  bar  is  a  good  defence,  and  if  true,  defeats  the  plaintiff's  right  of 
recovery,  is  not  now  to  be  questioned.  But  to  decide  the  question 
now  beibre  the  Couit,  it  is  not  necessary  to  make  an  elaborate  re- 
search into  English  authorities.  The  action  of  replevin,  as  prose- 
cuted in  this  State,  gives  a  much  more  extensive  remedy  than  can 
be  had  in  the  same  kind  of  proceeding  in  England.  There,  the  tor- 
tious taking  from  the  plaintiff  by  the  defendant  is  the  gist  of  the 
action,  and  no  such  action  can  be  sustained  but  upon  actual  proof 
thereof,  if  the  fact  be  put  in  issue  by  the  pleadings.  Not  so  in  the 
State  of  Maryland.  Here  it  is  an  almost  universal  remedy,  upplica- 
ble  to  all  cases,  where  the  plaintiff*  has  a  right  to  demand  the  posses- 
sion of  goods  or  chattels  withheld  by  another,  and  which  are  within 
the  reach  of  the  process  of  the  Court.  Although  the  form  of  the 
declaration  has  not  been  changed,  the  allegation  of  a  wrongful  tak- 
ing is  a  mere  fiction,  generally  false  in  point  of  fact,  and  evidence  of 
nothing  in  support  of  the  plaintiff*'s  claim.  On  the  contrary,  the 
povssession  of  the  defendant,  admitted  by  instituting  the  suit  against 
him,  is  prima  fa^cie  evidence  of  ownei'ship,  and  the  plea  of  property 
in  the  defendant  throws  the  whole  burthen  of  proof  upon  the  plain- 
tiff'. 

That  the  view  which  has  been  taken  of  this  subject  is  the  correct 
one,  is  clearly  evinced  by  reference  to  the  Act  of  Assembly  of  1785, 
ch.  80,  sec.  14;  which  directs  the  Court  to  award  to  the  defendant  a 
return  of  the  goods  replevied,  in  all  cases  save  where  it  shall  appear 
that  "the  defendant's  possession   was  forcibly  or  fraudulently  ob- 
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tained,  or  that  the  possession,  being  first  in  the  plaintiff,  was  got  or 
retained  by  the  defendant,  without  proper  authority  or  right  derived 
from  the  plaintiff."  Such  a  provision  never  would  have  been  incor- 
porated in  that  Act  of  Assembly,  under  a  supposition  of  an  actual 
wrongful  taking  from  the  plaintiff's  possession,  nor  unless  the  pre- 
sumption of  right,  both  in  law  and  in  fact,  had  been  imputed  ^.^^ 
♦  to  the  defendant.  Indeed,  it  is  apprehended,  that  the  plead-  ^  ■ '^ 
ings  in  this  cause  afford  conclusive  evidence  of  the  truth  of  the  posi- 
tion which  has  been  assumed.  No  principle  in  the  law  seems  more 
universal,  or  better  established,  than  that  the  anus  probandi  rests  on 
the  party  who  maintains  the  affirmative  side  of  the  issue.  On  what 
then  is  the  issue  joined  in  this  case  !  It  is  not  on  the  defendant's 
plea  of  property,  but  upon  the  replication  filed  by  the  plaintiff,  as- 
.serting  the  right  of  property  to  be  in  himself,  and  tendering  an  issue 
on  that  point.    He  must  therefore  support  his  allegation  by  proof. 

We  concur  in  the  opinion  delivered  by  the  Court  below,  and  affirm 
their  judgment.  Judgment  affirmed. 


Lemonnibb  v8.  Godfboid's  Adm'rs. 

W.  O.  by  his  will  bequeathed  as  follows:  ^^  I  order  my  executor,  hereafter 
named,  to  reserve  from  my  estate  the  sum  of  $6,000,  as  a  legacy  to  be 
paid  to  W.  Q.  aged  about  14  years,  and  christened  under  that  name,  at 
Havana,  in  May  or  June,  1804,  which  youth  I  acknowledge  to  be  my 
natural  son;  I  order  my  executor  to  invest  the  said  sum  of  $6,000,  in  such 
i^ay  as  to  produce  an  interest  for  the  support  and  maintenance  of  the 
8uud  W.  6.  until  he  is  of  age,  and  then  to  pay  him  the  capital  or  part 
remaining,  in  case  the  interest  would  not  be  sufficient  for  his  mainten- 
ance during  his  youth/' — Held,  that  the  legacy  to  W.  G.  the  son,  was 
vested  at  the  death  of  the  testator,  (a) 

Appeal  from  a  decree  of  the  Orphans'  Court  of  Baltimore 
-County,  upon  the  petition  of  the  appellees,  against  the  appellant,  as 
guardian  of  William  Godfroid,  Junior,  whom  they  represent  as  ad- 
ministtators.  William  Godfroid,  the  father  of  William  Godfroid, 
Junior,  died  in  April^  1818,  having  in  November,  1817,  made  his  will, 
in  which  he  declares  William  Godfroid,  Junior,  to  be  his  son,  saying 
that  he  was  then  about  14  years  of  age,  and  bequeaths  to  him,  in 
the  manner  hereafter  to  be  stated,  the  fund  which  is  the  subject  of 
the  claim  of  the  appellees  in  their  petition.  In  1821  or  1822,  Wm. 
Godfroid,  Junior,  died ;  and  in  May,  1822,  the  appellees  filed  their 
petition  against  the  appellant,  as  guardian,  demanding  the  sum  be- 
queathed to  Wm.  Godfroid,  Junior,  by  his  father,  and  which,  by  the 


(a)  Cited  in  Hanson  vs.  Bmmier,  2  Md.  102.  See  as  to  vested  legacies, 
Spence  vs.  Robins,  6  G.  &  J.  507;  O' Byrne  vs.  Clagett,  9  Md.  512;  Tc^loe  vs. 
Mosher,  29  Md.  443. 
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accounts  of  the  appellant,  appeared  to  be  in  his  hands  a«  guardian. 
The  words  of  William  Godfroid's  bequest  to  his  son  are,  "  I  order  my 
executor,  hereafter  named,  to  receive  from  my  estate,  the  sum  of  six 
thousand  dollars,  as  a  legacy  to  be  paid  to  William  Godfroid,  aged 
about  fourteen  years,  and  christened  under  that  name  at  Havana,  iu 
the  month  of  May  or  June,  1804,  which  youth  I  acknowledge  to  be  my 
natural  sou.  I  order  my  executor  to  iuve>st  the  said  sum  of  six  thou- 
sand dollars  in  such  way  as  to  produce  an  interest  for  the  support 
and  maintenance  of  the  said  William  Godfroid,  until  he  is  of  age, 
and  then  to  pay  him  the  capital  or  part  remaining,  in  case  the  inte- 
/•"VQ  ^^^^  would  not  •  be  sufficient  for  his  maintenance  during  bis 
youth."  The  will  then  proceeds  to  say,  "  after  deducting  from 
my  estate  the  sum  above  mentioned,  the  rest  of  my  property  will  be 
left  at  the  disposal  of  Eulalic  Lacoste  Godfroid,  my  lawful  wife,  and 
my  general  and  universal  heir,  who  shall  enter  in  and  take  immedi- 
ate possession  of  my  property,  without  any  control  whatsoever." 
The  Orphans'  Court  decreed  that  the  appellant  should  pay  over  to 
the  api)ellee.s  the  amount  received  by  him  for  William  Godfroid, 
Junior,  under  the  said  bequest.  From  which  decree  he  appealed  to 
this  Court. 

« 

The  cause  was  argued  before  Buchanan,  C.  J.,  Earle,  Stephen, 
and  DOBSEY,  JJ. 

Ta7iey  and  Mayer,  for  the  appellant,  contended.  That  the  decree 
was  erroneous,  because  the  legacy  given  to  William  Godfroid,  Junior, 
was  not  a  vested  one,  but  lapsed  by  his  death  before  his  reaching  21 
years  of  age,  the  time  appointed  for  paying  it  to  him.  They  cited  4 
Bac.  Ab.  tit,  Ijegacies^  (E  2,)  393;  Hanson  vs.  Oraliam^  6  Ves.  246, 
249,  Walker  vs.  Shore^  15  Ves.  122;  Blamire  vs.  Oeldar%  16  Ves.  314; 
Lane  vs.  Govilije,  9  Ves,  226;  Lealce  vs.  Robinson,  2  Mer,  '^6;  Ptds- 
f'ord  vs.  Hunter,  3  Bro.  Chan.  Ca.  417,  419;  Hoatk  vs.  Hoafh,  2  Bro. 
Chan,  Ca.  3;  Killett  vs.  Dawson,  1  Bro.  Chan.  Ca.  124,  (note  by 
Eden;)   Walcott  vs.  Hall,  2  Bro.  Chan.  Ca.  305,  306,  {note  by  Eden.) 

Mitchell  and  Glenn,  for  the  appellees,  cited  4  Ba>c.  Ab.  tit  Tjegacks. 
(E  2,)  393  to  399,  &c.;  Chandos  vs.  Talbot,  2  F.  Wms:  610;  Paiclet 
vs.  Paiclet,  1  Vern.  204;  Cave  vs.  Cave:,  2  Vem.  508;  Stapletan  vs. 
Cheele,  Ibid,  673;  Walcot  vs.  Hall,  2  Bro.  Chun.  Ca.  305;  Fonnereau 
vs.  Fonnereau,  1  Ves.  118 ;  3  AtJc.  645,  ;S'.  C. ;  Branstrom  vs.  WilJcin- 
Hon,  7  Ves.  421 ;  Lealce  vs.  Robinson,  2  Mer.  386 ;  Atkins  vs.  Hiccoeks. 
1  Atlc.  500;  Flton  vs.  Elton,  3  AtJc.  504;  2  Com.  Dig.  tit.  Chancery, 
(3  Y  15,)  578;  Ibid,  (3  Y  8,)  563;  Batsford  vs.  Kebbell,  3  Fe«.  363; 
and  Hanson  vs.  Graham,  6  Ves.  239. 

Stephen,  J.  delivered  the  opinion  of  the  Court.  In  November, 
1817,  William  Godfroid  made  his  last  will  and  testament  in  writing, 
which  contains  the  following  clause:    "I  order  my  executor  here- 
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after  named,  to  reserve  from  •  my  estate  the  sum  of  six  ^^m 
thoasaud  dollars,  as  a  legacy  to  be  paid  to  William  Godfroid,  ^  ■  ^ 
aged  about  fourteen  years,  and  christened  under  that  name  at 
Havana,  in  the  month  of  May  or  June,  1804,  which  youth  I  acknow- 
ledge to  be  my  natural  son.  I  order  my  executor  to  invest  the  said 
sum  of  six  thousand  dollars,  in  such  way  as  to  produce  an  interest 
for  the  support  and  maintenance  of  the  said  William  Godfroid, 
until  he  is  of  age,  and  then  to  pay  him  the  capital  or  part  remain- 
ing, in  case  the  interest  would. not  be  sufficient  for  his  maintenance 
during  his  youth."  He  then  gives  the  residue  of  his  estate  to  his 
wile,  after  deducting  from  the  same  the  above  mentioned  six  thou- 
sand dollars. 

The  question  to  be  decided  by  this  Court  is,  whether  or  not  the 
legacy  to  William  Godfroid  was  vested  or  contingent  f  The  inten- 
tion of  the  testator  is  the  polar  star  by  which  Courts  of  justice  are 
always  guided  in  the  construction  of  last  wills  and  testaments ;  and 
that  intention,  to  be  collected  from  the  whole  will,  shall  prevail,  pro- 
vided it  does  not  conflict  with  the  settled  and  established  principles 
of  law.  It  is  laid  down  to  be  law,  in  the  case  of  Fonnereau  vs.  Fo^i- 
nereauj  that  where  a  legacy  is  given  to  a  legatee  when  he  shall  have 
attained  the  age  of  twenty-five  years,  and  the  income  ^or  interest  is 
directed  to  be  applied  toward  his  education,  and  a  part  of  the  prin- 
cipal to  learn  him  a  trade,  that  in  such  case  the  legacy  shall  be 
deemed  a  vested  legacy.  Lord  Hardwicke  held,  that  the  time  limited 
in  the  will  was  not  intended  to  postpone  the  vesting  of  the  lega(5y, 
but  only  the  payment  of  it.  Where  the  testator  gives  interest  in 
the  meantime,  he  gives  a  property  in  the  principal,  unless  there  be 
something  on  the  face  of  the  will  to  prevent  its  having  such  an 
operation,  and  the  cause  is,  that  the  interest  arises  frqm  the  princi- 
pal, and  accrues  by  reason  of  it.  But  where  maintenance  is  directed 
in  the  interim^  it  does  not  produce  the  eflFect  of  vesting  the  legacy, 
because  it  does  not  arise  out  of  the  principal,  and  has  no  necessary 
connexion  therewith.  It  has  been  cont-ended,  that  where  the  time 
of  payment  is  limited  in  futuro^  there  must  be  words  of  present 
gift  to  make  the  legacy  vest.  As  has  been  already  observed,  the 
intention  of  the  testator  is  always  to  prevail,  where  the  reason  and 
policy  of  the  law  do  not  forbid  it;  and  wills  in  favor  of  such  inten- 
tion, are  always  to  be  benignly  construed.  Wherever,  therefore, 
there  are  strong  •  circumstances  to  be  collected  from  the  will,  y^^m 
indicating  the  intention  of  the  testator  to  be,  that  the  inte-  "*  ■  ^ 
rest  in  the  bequest  shall  immediately  vest,  although  there  be  a 
future  time  Axed  for  payment,  such  intention  shall  prevail,  although 
words  of  immediate  gift  are  wanting.  In  this  ca«e  the  testator 
directs  that  the  sum  of  six  thousand  dollars  should  be  reserved  or 
set  apart  from  his  estate  as  a  legacy  to  his  son,  to  be  invested  in 
such  manner  as  to  produce  an  interest  for  his  support  and  mainten- 
tenance  until  he  arrived  at  age,  and  that  then  the  principal,  or  so 
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much  as  remained  of  it,  shoald  be  paid  to  the  legatee.  The  testator 
here  has  given  no  direction  as  to  the  amount  of  interest  so  to  be 
appropriated,  but  directs  generally  the  interest  to  he  applied  to  the 
support  and  maintenance  of  the  legatee,  and  to  those  objects  only, 
and  it  seems  to  be  clear  beyond  controversy,  that  where  the  whole 
interest  is  so  directed  to  be  applied,  the  effect  in  legal  operation  is 
the  same,  as  if  the  interest  itself  were  given;  in  which  case  it 
seems  to  be  conceded,  that  the  legacy  would  undoubtedly  vest. 
And  not  only  has  the  testator  contemplated  the  application  of  the 
entire  interest  to  the  purposes  designated  in  his  will,  but  he  further 
contemplated,  that  those  objects  could  not  be  attained  without  a 
partial  appropriation  of  the  principal,  which  alone,  without  men- 
tioning any  part  of  the  interest,  he  directs  to  be  paid  to  the  legatee 
on  his  arrival  at  the  age  of  twenty-one.  It  is  then  the  opinion  of 
this  Court,  that  the  legacy  of  six  thousand  dollars  vested  in  Wil- 
liam Godfroid  on  the  death  of  his  father,  and  that  the  decree  of  the 
Orphans'  Court  of  Baltimore  County  be  affirmed,  with  costs  to  the 
appellees.  Decree  affirmed. 


Darne  and  Qassaway  vs.  Catlett  et  lu?. 

6.  by  will  bequeaths,  among  other  tftiings,  as  follows:  '*'  I  give  and  bequeath 
to  my  executors  hereinafter  named,  or  the  survivor  of  them,  the  sum  of 
:$6,000,  to  be  put  to  interest,  or  vested  in  some  stock  or  funds,  within  one 
year  after  my  decease,  and  the  interest  arising  therefrom,  I  direct  my 
said  executors  to  pay  annually  to  my  daughter  P.  G.  for  and  during  her 
natural  life,  if  in  the  opinion  of  my  said  executors,  or  the  survivor  of 
them,  it  should  be  necessary  for  her  decent  support;  and  upon  the  de- 
cease of  my  said  daughter,  I  order  and  direct,  the  said  sum  of  $6,000. 
with  the  interest  accrued  thereon,  if  any  should  remain  unexpended, 
to  be  equally  divided  among  the  three  children  of  the  said  P.  6.  (his 
daughter.'')— HeZd, 

1.  That  though  the  executors  abuse  their  trust  by  not  paying  to  P.  G.  the 

interest  on  the  $6,000,  (she  being  in  a  situation  to  need  it,  for  her  decent 
support,)  and  by  not  investing  the  6,000  dollars  as  directed  by  the  bequest 
they  are  not  liable  to  pay  interest  on  that  interest,  unless  it  is  proved 
that  they  had  appropriated  the  bequest,  or  the  proceeds  thereof,  to  their 
own  use,  or  in  some  way  made  profit  therefrom,  or  subjected  them  to 
hazard,  {a) 

2.  That  the  executors  were  not  bound  or  authorized  to  invest  the  accruing 

interest  on  the  iif6,000,  which  might  remain  in  their  hands  unappropri- 
ated to  the  support  of  P.  G.  but  were  bound  to  hold  the  same  to  be 
applied  to  P.  G's  support,  as  her  wants  might  require — ^and 

3.  That  in  a  bill  by  P.  G.  and  her  husband,  against  the  executors,  to  enforce 

the  trust  created  by  the  bequest,  it  is  not  necessary  to  make  the  children 
of  P.  G.  parties. 


(a)  Approved  in  Diffenclerffer  vs.  Winder,  8  G.  &  J.  347.     See  Ringgold  vs. 
Ringgold.  1  H.  &  G.  11;  15  Md,  73;  Smith  vs.  Darby.  89  Md.  268. 
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Appeal  from  the  Court  of  Chancery.  Charles  Gassaway,  the  father 
of  the  female  appellee,  died  in  the  year  1816,  •  having  by  his 
will,  among  other  things,  bequeathed  as  follows:  *'I  give  and  ^ '^ 
bequeath  to  my  executors  hereinafter  named,  or  the  survivor  of  them, 
the  sum  of  six  thousand  dollars,  to  be  put  to  interest,  or  vested  in 
some  stock  or  funds  within  one  year  after  ray  decease ;  and  the  inte- 
rest arising  therefrom,  I  direct  my  said  executors  to  pay  annually 
to  my  daughter,  Polly  Catlett,  (the  female  appellee,)  for  and  during 
her  natural  life,  if  in  the  opinion  of  my  said  executors,  or  the  sur- 
vivor of  them,  it  should  be  necessary  for  her  decent  support ;  and 
upon  the  decease  of  my  said  daughter,  I  order  and  direct  the  said 
sum  of  six  thousand  dollars,  with  the  interest  accrued  thereon,  if 
any  should  remain  unexpended,  to  be  equally  divided  among  the 
three  children  of  the  said  Polly  Catlett,  namely  Deborah  Edwards, 
Eliza  Dorsey,  and  Evelina  Doi'sey,  or  the  survivors  of  them."  The 
appellants  were  appointed  the  executors  of  this  will,  and  took  upon 
themselves  the  execution  thereof.  The  appellees  filed  a  bill  in  Chan- 
cery, praying  that  the  appellants  might  be  made  to  account  with 
them  for  the  interest  which  was  then  due,  and  to  invest  the  $6,000 
in  some  profitable  stock  or  fund,  as  directed  by  the  will,  and  that 
they  also  might  be  made  to  pay  the  interest  of  the  same  annually 
to  Polly  Catlett. 

The  case  is  more  fully  stated  by  the  Chancellor  in  his  decree. 
Testimony  was  taken  under  a  commission  issued  for  that  purpose, 
but  as  it  relates  solely  to  the  fact,  whether  the  female  appellee  had 
been,  and  was  in  a  situation,  to  require  for  her  decent  support  the 
payment  to  her  of  the  interest  on  the  legacy,  it  is  useless  to  detail  it. 

• 

JOHT^SON,  C.  (March  Term,  1823.)  Charles  Gassaway,  the  father 
of  Polly  Catlett,  one  of  the  complainants,  possessed  of  a  large  estate, 
by  his  last  will  and  testament,  dated  the  18th  of  November,  1816, 
gave  the  same  to  each  of  his  children,  except  his  daughter  Polly, 
who  appears  from  the  proceedings  to  have  married  without  his 
approbation,  or  that  since  her  marriage  the  conduct  of  her  husband 
was  such  that  her  father  was  not  willing  to  confide  in  him,  or  to 
give  her  any  property  that  might  be  under,  or  subject  to  his  con- 
trol. Still  solicitous  to  make  a  provision  for  her  decent  support,  in 
his  will  he  makes  the  following  bequest :  (He  here  stated  the  be- 
quest.) The  complainants,  in  their  bill  allege,  that  the  payment 
of  the  •  interest  of  the  $6,000  is  necessary  for  the  decent  sup- 
port  of  Polly  Catlett,  but  that  she  has  only  received  one  year's  ^  ■  ■ 
interest  on  $2,000.  That  the  defendants,  Dame  and  Gassaway,  the 
executors  named  in  the  will,  and  who  accepted  the  trust,  not  only 
refuse  to  pay  the  interest,  but  have  failed  to  place  the  $6,000  out 
on  interest,  or  invest  the  same  in  stock  or  funds.  That  Dame  has 
appropriated  $2,000  of  the  money  to  his  own  use,  and  Gassaway  the 
balance.    It  is  admitted  by  Darne,  in  his  answer,  that  he  has  re- 
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tained  $2,000  of  the  money  iu  his  haucls,  and  that  he  expects  to  pay 
legal  interest  on  the  money,  and  that  one  year's  interest  has  been 
paid  by  him  to  Mrs.  Catlett.  The  reason  he  assigns  tor  his  conduct 
is,  that  soon  after  the  testator's  death,  **  he  was  informed  that  Polly 
Catlett  had  declared  that  she  would  not  receive  the  money;  whei*e- 
upon  he,  and  Charles  Gassaway  the  other  executor,  determined  to 
make  such  an  application  of  the  said  interest  as  would  enable  them 
to  meet  such  a  state  of  the  said  Polly  Catlett's  circumstances  as 
seemed  to  have  been  looked  to  by  the  testator,  should  such  an  event 
happen;"  but  on  hearing  that  she  wished  to  receive  the  interest  on 
that  part  of  the  "  fund  retained  by  him,"  he  sent  her  one  year's  inte- 
rest, which  she  accepted.  That  *'he  supiwsed  it  might  contribute 
to  her  happiness,  and  was  not  then  advised  that  it  was  unnecessary 
for  her  decent  support,  he  was  willing  to  believe  he  should  be  justi- 
fied in  thus  exercising  his  discretion."  The  answer  then  pix)ceeds, 
that  it  is  '*  his  solemn  conviction,  that  any  decree  or  tict  by  which 
the  trustees  will  be  deprived  of  the  discretion  given  to  them,  will 
be  palpably  opposed  to  the  will  and  intention  of  the  testator,  and 
defeat  the  just  purposes  and  objects  of  the  devise."  Charles  Gassa- 
way,  in  his  answer,  also  admits  that  he  has  retained  in  his  pos- 
session the  other  $4,000,  and  states,  as  his  reason  for  not  paying 
the  interest,  that  ^^he  don't  believe  that  ^ny  part  of  the  proceeds 
of  the  funds  is  necessary  for  the  decent  support  of  Polly  Catlett, 
at  this  time,  but  on  the  contrary  be  verily  believes,  that  to  pay  to 
her  at  this  time  one  farthing  of  the  proceeds,  would  be  to  deliver 
it  into  the  hands  of  the  complainant,  Grandison  Catlett,  by  whom 
it  would  be  most  grossly  misapplied,  to  the  injury  of  said  Polly 
Catlett,  and  her  children,  who  were  principally  intended  by  the 
testator  to  be  provided  for,  by  the  said  devise."  The  answer  further 
states,  that  the  defendants  were  •  desirous  to  be  able,  from 
^  •  ^  the  proceeds  of  the  said  fund,  to  make  some  provision  for  the 
said  Polly  Catlett,  when,*^from  the  unbounded  indiscretion  of  the 
said  Grandison  Catlett,  she  shall  be  left  so  destitute  as  really  to  need 
it,  for  her  decent  support.  That  he  knew  his  father  never  intended 
that  any  part  of  the  fund  should  come  ^'  to  the  hands  of  the  said 
Grandison  Catlett,  as  he  did  not  think  him  trustworthy,  and  the 
defendant  regrets,  that  he  is  constrained  to  add  to  that  opinion,  the 
testimony  of  his  own  experience."  On  those  grounds  stated  in  the 
answers,  the  defendants  resist  the  right  of  the  complainant,  Mrs. 
Catlett,  the  sister  of  one  of  the  defendants,  and  the  sister-iu-law 
of  the  other,  to  partake  in  the  slighest  manner  of  that  provision, 
designed  by  her  father,  not  only  to  prevent  her  from  suffering  for 
the  want  of  the  necessaries  of  life,  but  to  enable  her  to  make  a 
decent  appearance,  suitable  to  one  of  his  daughters.  So  far  from 
the  indiscretions  of  her  husband  presenting  barriers  to  her  right 
to  the  fund,  it  wa«  them  that  caused  the  disposition  in  her  favor 
to  have  been  guardedly  made  by  the  will.    But  for  his  conduct  and 
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deportment,  but  for  the  want  of  the  same  confidence  in  him,  that 
was  placed   in   his  other  childi^en,  and   his  other  sons-in-law,  his 
bounty  towards  her  would  have  flowed  to  her  direct.    The  benevo- 
lence of  the  executors  would  not  have  been  called  on  to  watch  her 
situation,  and  to  extend  the  bounty  of  the  father  towards  her,  in 
such  a  manner  as  to  be  out  of  the  control  of  the  husband ;  and  at 
the  same  time  so  as  to  extend  to  her  a  decent  support.    Neither 
of  the  defendants  pretend  to  aver  that  she  .was  in  that  prosperous 
situation  as  not  to  need  her  father's  bounty,  and  the  evidence  clearly 
proves  that  she  stands  in  need  of  it ;  but  those  executors,  who  pro- 
fess so  great  a  respect  to  her  father's  will,  not  only  refuse  to  pay  to 
her  the  interest,  but  disregarding  the  other  provisions  of  the  testa- 
ment, take  to  themselves  the  funds ;  neither  let  them  out  on  inte- 
rest, nor  invest  them  in  productive  funds.    It  was  their  duty  to 
have  put  the  money  out  at  interest,  or  to  have  invested  it ;  and  if 
the  interest,  or  the  dividends  of  the  stock,  was  not  applied  towards 
her  decent  support,  that  also  should  have  been  invested  or  applied  in 
a  way  most  advantageous  for  the  children.    The  discretion  placed  by 
the  testator  in  the  executors  would  never  have  been  confided  in 
them,  could  he  have  anticipated  the  manner  in  which  it  has  been 
abased.      He  never  could  have  •  supposed  that  his  son,  to    m^^ 
whom  he  had  been  so  bounteous  by  his  will,  would  have  kept  *  •  ^ 
from  his  sister,  that  which  was  necessary  for  her  support,  lest  a  por- 
tion of  it  should  be  squandered  away,  ^M'rom  the  unbounded  indis- 
^cretion "  of  her  husband.    Iler  father  was  aware  of  that  indiscre- 
tion ;  the  manner  in  which  the  provision  for  her  is  made,  was 
predicated  on   that  circumstance.    It    would    be  strange  in  the 
extreme,  if  the  support  he  designed  for  her  should  be  defeated  on 
account  of  the  deportment  of  her  husband,  when  that  was  the  cause 
of  the  guarded  provision  itself.     He  never  could  have  conceived 
that  his  executors  would  have  suffered  his  daughter  to  want,  because 
it  was  their  solemn  conviction  that  any  decree  or  "  act,  by  which  the 
trustees  will  be  deprived  of  the  discretion  ^iven  to  them,  will  be 
palpably  opposed  to  the  will   and  intention  of  the  testator,  and 
defeat  the  just  purposes  and  objects  of  the  devise.''    Nor  would  he 
have  ever  placed  the  trust  in  them,  could  he  have  conceived  they 
would  have  kept  the  money  to  their  own  use.    Trustees  are  pecu- 
liarly under  the  control  of  this  Court,  and  when  a  discretion  is  re- 
posed in  them,  this  tribunal  will  take  care  it  shall  not  be  abused. 
The  discretion  placed  in  them  in  this  case,  was  intended  for  the 
benefit  of  Mrs.  Catlett,  and  her  children ;  if  she  needed  the  inte- 
rest, {i\s  it  is  evident  she  did,)  it  ought  to  have  been  paid  to  her ; 
if  she  needed  it  not,  it  ought  to  have  been  again  put  out  at  inte- 
rest or  invested,  that  it  might  have  acciumulated  for  the  benefit  of 
her  children.    And  as  they  have  thought  proi)er  not  so  to  do,  it  is 
the  duty  of  the  Court  to  pass  such  a  decree  as  will  place  the  mother 
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and  children  (so  far  as  it  is  practicable,)  in  the  same  situation  they 
woitild  have  been  in  had  the  trustees  have  done  their  dntv. 

On  calculating  the  interest  from  the  25th  of  November,  1818,  to 
the  23d  of  April,  1823,  on  the  $2,000  retained  by  Darne,  and  adding 
interest  on  the  $120,  he  should  have  annually  paid  or  invested,  from 
the  time  the  same  ought  to  have  been  paid  or  invested,  there  is  doe 
from  him  interest  amounting  to  $584,37^^;  and  the  interest  from 
Gassaway,  calculated. on  the  same  principle,  but  commencing  on 
the  25th  of  November,  1817,  there  is  due  on  account  of  interest  the 
sum  of  $1,472.26§    In  order,  therefore,  that  the  complainant,  Mrs. 
Catlett,  may  in  future  obtain  the  benefit  of  the  provision  made 
for  her  decent  support  by  the  will  of  her  father — Decreed,  that  Wil- 
A  fiA  *^^™  *  Dame,  one  of  the  defendants  in  this  cause,  on  or  before 
^^^  the  24th  of  June  next,  bring  into  this  Court  the  said  sum  of 
$584.37^,  with  interest  thereon  from  the  23d  of  April  instant.     And 
that  Oharles  Gassaway,  the  other  defendant,  bring  into  this  Court 
the  said  sum  of  $1,472.26§,  on  or  before  the  said  24th  day  of  June 
next,  with  interest  thereon  from  the  same  23d  of  April.    Decreed 
also,  that  the  said  William  Darne,  annually,  during  the  life-time  of 
Polly  Catlett,  commencing  on  the  23d  of  April,  1824,  bring  into  this 
Court  the  sum  of  $120,  the  legal  interest  on  the  $2,000  retained  by 
him,  so  long  as  he  retains  the  said  $2,000.    And  that  Charles  Gas- 
saway also  bring  into  this  Court  annually,  commencing  on  the  same 
23d  of  April,  the  sum  of  $240,  the  legal  interest  on  the  $4,000  retained 
by  him,  so  long  as  he  retains  the  same.    Decreed  also,  that  the  said 
defendants  be  and  they  are  hereby  authorized,  in  onler  to  free  them- 
selves from  the  annual  payment  of  the  interest  as  above  directed,  to 
pay  into  this  Court  the  principal  money;  the  same,  when  brought 
in,  to  be  invested  and  applied,  under  the  direction  of  the  Court  pur- 
suant to  the  will  of  Charles  Gassaway,  in  the  proceedings  mentioned. 
And  decreed  also,  that  the  defendants  pay  to  the  complainants 
their  costs,  &c. 

From  this  decree  the  defendants  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Martin, 
Stephen,  and  Arohee,  J  J. 

Taney  and  B.  Forreat,  for  the  appellants,  cited  Ooicer  vs.  Main- 
waring^  2  Vea.  87,  89;  Bennett  vs.  Honey  woody  Ambl.  708,  710;  .7%€ 
State  vs.  Jackson^  •  1  Johns.  Chan.  Rep.  13;  Waring  vs.  CunUff, 
*81  1  ygg,  jr,  99;  Newton  vs.  Bennett^  1  Bro.  Chwn.  Ca.  135,  362, 
(a/nd  notes  by  Eden,  376;)  Schieffelin  vs.  Steipart,  1  Johns.  Chan.  Bep. 
620;  Raphael  vs.  Boehm,  11  Ves.  92;  Mitf.  Plead.  39, 144;  Wiser  vs. 
BlacJcley,  1  Johns.  Ohan.  Rep.  438;  the  Act  of  Assembly  of  1818,  ch. 
193,  s.  14. 

Magruderj  for  the  appellees,  on  the  second  point,  cited  Raphael 
vs.  Boehm,  13  Ves.  407,  690 ;  Dunscomh  vs.  Dunscoinb\  1  Johns.  Chan. 
Rep.  TyOS.    On  the  third — Wendell  vs.  Van  RenseUar,  1  John.   Chan. 
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Eep.  349 ;   Wiser  vs.  Blackly^  Ibidj  438 ;  and  Brown  vs.  EickettSj  3 
Johns.  Chan.  Eep.  553. 

Aboheb,  J.  delivered  the  opinion  of  the  Court.  The  appellants^ 
counsel  have  urged  three  grounds  i'or  the  reversal  of  the  decree  in 
this  case: 

1.  That  by  the  bill  a  discretion  is  vested  in  the  respondents,  with 
which  the  Chancellor  should  not  interfere,  without  evidence  of  an 
abuse  of  such  discretion,  and  that  there  is  no  such  evidence  in  the 
record. 

2.  That  the  Chancellor  has  charged  compound  interest. 

3.  That  Deborah  Edwards,  Eliza  Dorsey,  and  Eveline  Dorsey^ 
should  have  been  made  parties. 

The  first  objection  cannot  be  supported.  The  Court  are  of  opinion, 
that  the  executors,  so  far  as  regards  Mrs.  Catlett,  have  been  un- 
mindful of  the  trust  reposed  in  them  by  the  will.  One  of  them  has 
been  so  entirely  inattentive  to  the  wants  of  the  complainant,  that 
he  has  placed  reliance  upon  the  vague  information  of  others,  with- 
out giving  himself  the  trouble,  as  it  was  his  duty  to  have  done,  to 
investigate  its  truth.  As  a  vigilant  trustee  he  was  called  upon,  by 
the  character  of  his  trust,  to  ascertain,  by  the  proper  evidences, 
which  was  surely  always  in  his  power  to  obtain,  that  the  contingen- 
cies had  or  had  not  happened  upon  which  the  trusts  were  to  be  exe- 
cuted, and  he  wa«  sui*ely  wandering  from  the  path  of  his  duty  when 
he  depended  upon  the  casual  information  derived  from  such  ques- 
tionable sources.  The  other  respondent  formed  the  determination 
not  to  pay  her  any  thing,  until  she  should  be  reduced  to  a  state  of 
utter  destitution  by  the  boundless  indiscretion  •  of  her  bus-  M^^^y 
band,  and  has  placed  a  construction  on  the  terms  of  the  be-  ^^'* 
quest  entirely  inconsistent  witli  the  beneficent  intentions  of  the  tes- 
tator. Although  the  testator  has  declared  expressly,  that  in  this 
bequest  he  has  made  a  provision  for  his  daughter,  her  interests  are 
viewed  in  a  secondary  light,  and  the  apprehensions  of  a  profligate 
expenditure,  by  the  husband,  of  any  thing  which  might  be  paid,  has 
but  too  evidently  operated  as  a  reason  for  the  indefinite  postpone- 
ment of  the  execution  of  the  duties  of  the  trust.  The  testimony  in 
the  cause  clearly  represents  her  to  have  been  in  a  situation  which 
the  testator  anticipated,  and  they  are  both  proved  to  have  in  effect 
acknowledged,  that  her  necessities  called  for  their  interposition; 
yet  the  reception  of  a  threatening  letter  constitutes  the  frivolous 
reason  for  the  non-payment.  The  Chancellor,  from  the  answers  and 
evidence  in  the  cause,  has  rightly  conceived,  that  the  proceeds  of 
thid  fund  should  be  placed  under  the  control  of  that  Court,  subject 
to  be  applied,  a«  occasion  might  require,  towards  the  fulfilment  of 
the  intentions  of  the  testator,  in  administering  to  her  wants,  and  in 
supplying  her  with  the  means  of  a  decent  support. 
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But  this  Court  cauuot  concur  with  the  Chancellor  in  the  allow- 
ance of  compound  interest.  It  is  neither  charged,  nor  pmved,  that 
the  executors  had  appropriated  any  of  the  bequest,  or  of  the  pro- 
ceeds thereoi^  to  their  own  use,  or  employed  them  in  their  own  busi- 
ness, or  in  any  way  made  any  profit  or  gain  from  them,  or  in  any 
manner  subjected  them  to  hazard.  Bock^  vs.  Hart,  11  Ves.  59; 
tSchieffelin  vs.  Steivart,  1  Johm.  Chan.  Rep.  624.  Nor  is  there  any 
reason  to  presume  from  the  testimony,  a  profit  or  a  gain.  2Vet7€« 
vs.  Towmhend,  1  Bro.  Chan.  Ca.  ^^85;  Hilliard^s  Cane,  1  Ves.  Jr.  90; 
Piety  vs.  Sta<ie,  4  Ven.  620 ;  Roche  vs.  Hart,  11  Fe«.  58.  On  the  con- 
trary, if  any  inference  is  to  be  drawn  from  the  proceedings  in  the 
cause,  a^s  to  their  disposition  of  the  funds,  it  is  merely  that  they 
have  suffered  the  trust  money  to  lie  idle.  Indeed,  it  does  not  appear 
to  have  been  the  intention  of  the  testator,  by  directing  an  invest- 
ment, that  the  proceeds  should  accumulate  by  a  re-investment,  bat 
to  gratify  his  object  the  interest  should  always  have  been  in  such  a 
situation  as  to  be  immediately  applicable  to  the  object  of  his  bounty, 

/i  ttQ  **"^  ^^^®  ^®^  *^^  means  of  a  comfortable  •  subsistence.  The 
^^^  interest  was  not  to  be  paid  at  all  events  annually,  but  if  her 
<)xigencies  had  not  been  such,  in  any  given  year,  as  to  require  pay- 
ment, yet  unfortunate  occurrences  might  have  happened  which  would 
have  demanded  from  them  the  payment  of  interest,  which  might 
have  remaine<l  on  hand  ibr  successive  years.  It  was  therefore 
proper  that  the  interest  of  this  fund  should  always  have  been  kept 
within  their  control  and  power,  ibr  immediate  relief,  when  unfor- 
«een  necessities  or  misfortunes  might  have  demanded  its  application. 
This  control  could  not  have  been  so  well  exercised  had  the  interest, 
as  it  accrued,  been  regularly  invested,  or  put  out  to  interest.  It  is 
therefore  the  opinion  of  the  Court,  that  there  is  no  groand  to  charge 
the  executors  with  more  than  the  legal  interest. 

It  is  a  general  iiile,  that  all  persons  intei'ested  in  the  subject  of  a 
^uit  should  be  made  parties,  whether  that  intei*est  be  legal  or  bene- 
ficial. The  reason  of  this  principle  is,  that  the  Court  may  be  enabled 
to  make  a  complete  decree  between  the  parties,  may  prevent  future 
litigation  by  rendering  a  multiplicity  of  suits  unnecessary,  and  may 
make  it  i)erfectly  certain  that  no  injustice  shall  be  done  either  to 
the  parties  before  the  Court,  or  to  others  who  may  be  interested  in 
a  decree  that  may  be  grounded  upon  a  partial  view  only  of  the  real 
merits.  Mitford,  29,  220,  144 ;  Cooper  Eq.  PL  185.  To  this  general 
rule  there  are  many  exceptions  growing  out  of  cases  where,  consis- 
tently with  practical  convenience,  it  would  be  incapable  of  applica- 
tion. West  vs.  Randal,  2  Mason^s  Rep.  181,  190,  per  Story,  J.  To 
these  cases  it  is  entirely  unnecessary  to  advert,  because  we  do  not 
conceive  that  the  case  before  us  comes  within  the  scope  of  the  gene- 
ral rule.  The  mother  applies  to  the  Court  to  compel  the  application 
of  the  interest  to  relieve  her  necessities.  This  application  for  relief 
is  confined  to  the  terms  of  the  trust,  and  to  that  portion  of  the 
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trust  money  to  which  she  has  an  interest.  The  principal  belonging 
to  her  children  is  not  sought  to  be  affected.  It  is  true  they  have  an 
interest  in  any  balance  of  this  fund,  applicable  to  her  use,  which  at 
her  death  may  remain  unexpended.  But  the  power  conferred  is 
entirely  discretionary  in  the  executors,  and  they  are  at  liberty  to 
apply  the  whole  of  it  to  the  mother,  if  they  deem  it  proper.  Having 
this  unlimited  discretion  reposed  in  them,  it  is  believed  •  that  ^^^ 
thev  could  not  be  held  accountable  to  the  children.  At  all  ^^^ 
events,  the  interest  is  decreed  to  be  paid  into  Court  for  the  puriK)ses 
of  the  trust,  and  their  contingent  rights  to  this  fund  are  left  entirely' 
untouched  by  the  decree.  There  it  will  remain,  subject  to  future 
appropriation,  and  if  they  deem  its  ex()ei|diture  at  any  time  made 
at  periods  and  under  circumstances  not  called  for  by  the  will,  they 
would  doubtless  have  the  power  to  protect  any  interest  they  might 
have  by  an  original  application  to  the  Chancellor. 

Eable,  J.  The  decree  in  this  case  ought  in  my  judgment  to  be 
affirmed.  I  do  not  consider  the  interest  charged  on  the  annuity, 
which  the  necessities  of  Mi>5.  Catlett  required  to  be  paid  to  her,  as 
compound  interest. 

Stephen,  J.  concnrre<l  in  opinion  with  Judge  Eable. 

Decbeed,  that  the  decree  of  the  Court  of  Cancery,  in  that  part 
thereof  which  ordered  and  adjudged  that  the  defendants  should,  on 
or  before  the  24th  of  June  then  next,  bring  respectively  into  that 
Court  the  sums  of  money  therein  mentioned,  be  reversed.  And 
decreed,  that  Darne,  one  of  the  appellants,  shall  on  or  before  such 
day  as  the  Chancellor  shall  direct,  bring  into  the  Court  of  Chancery 
the  sum  of  §530,  being  the  amount  of  the  interest  due  on  the  sum 
of  $2,000  retained  by  him,  calculated  from  the  25th  of  November, 
1818,  to  the  23d  of  April,  1823,  with  interest  on  the  said  sum  of 
$530  from  the  23d  of  April,  1823,  until  the  time  of  bringing  the 
same  into  the  said  Court;  and  also  that  Gassaway,  the  other  appel- 
lant, on  or  before,  &c,  bring  into  the  Couit  of  Chancery  the  sum  of 
$1,300,  being  the  amount  of  the  interest  due  on  the  sum  of  $4,000 
retained  by  him,  calculated  from  the  25th  of  November,  1817,  to 
the  23d  of  April,  1823,  with  interest  on  the  said  sum  of  {?1,300,  &c. 
Decreed  also,  that  the  residue  oi*  the  said  decree  of  the  (Jourt  of 
Chancery  be  affirmed — Each  party  to  pay  their  respective  costs  in- 
curred in  this  Court.  That  the  Chancellor  pass  such  an  order  and 
decree  as  may  be  proper  and  necessary  to  carry  into  fall  and  com- 
plete effect  the  decree  of  this  Court.  Decree  rererned^  ctr. 
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485  •  Wallingsfoed  vs.  Wallingsfoed. 

Courts  of  equity  in  this  State  have  jurisdiction  in  cases  of  alimony.  Ali- 
mony is  a  maintenance  for  the  wife,  where  the  husband  refuses  to  give 
it,  or  by  his  improper  conduct  forces  her  to  separate  from  him.  It  is 
not  a  portion  of  his  real  estate  to  be  assigned  to  her  in  fee,  and  subjected 
to  be  sold  by  her,  but  terminates  at  her  death,  or  at  their  ceasing  to  live 
apart,  (a) 

Before  a  decree  for  alimony  can  be  had,  the  Court  must  know,  either  from 
the  admissions  of  the  parties,  or  from  other  evidence,  that  the  husband 
refuses  to  maintain  his  wife,  or  has  forced  her  to  leave  him;  and  also 
the  value  of  his  estate. 

On  a  bill  for  alimony  the  Court  cannot  decree  a  sale  of  any  part  of  the  hus- 
band ^s  estate. 

Whether  or  not  articles  of  agreement  immediately  between  husband  and 
wife,  for  her  separate  maintenance,  will  be  enforced?  It  is  clear,  how- 
ever, that  she  can  make  no  such  agreement  by  attorney. 

On  a  petition  by  the  wife  for  alimony,  and  the  husband's  appearing,  and  by 
his  answer  stating  ^Hhat  he  was  willing  to  allow  her  a  maintenance,  to 
let  her  have  :82,000,  the  property  she  had  before  received  from  him  to  be 
valued  and  estimated  by  J.  S.  M.  and  J.  H.  as  a  part  of  it,  and  the  bal- 
ance of  said  $2,000  to  be  taken  by  her  in  such  of  his  other  property  as 
she  might  choose  at  a  valuation  by  said  J.  S.  M.  and  J.  H.  and  the  bal- 
ance in  money,  on  notes  made  payable  to  said  J.  S.  M.  and  J.  H.  at 
such  periods  as  they  should  determine  to  be  reasonable,  and  to  be  held 
and  applied  by  them  to  her  separate  use,  accompanied  with  a  written 
agreement,  signed  by  the  husband  and  by  the  wife's  attorney,  that  the 
Court  should  decree  according  to  the  proposal  in  the  husband's  answer. 
Held — 1.  That  no  decree  could  pass  to  enforce  such  an  agreement.  2.  If 
it  could,  that  a  decree  could  not  be  had  for  a  sale  of  any  part  of  the 
husband ^s  estate.  8.  That  if  either  J.  S.  M.  or  J.  H.  declined  to  make 
the  valuation  proposed  by  the  answer,  the  Court  had  no  authority  to 
substitute,  without  the  husband's  consent,  any  other  person  to  make 
such  valuation,  and  4.  That  it  was  not  a  case  proper  for  a  decree  for 
alimony,  (b) 

Appeal  from  Prince  George's  County  Court,  sitting  as  a  Court 
of  Equity.  On  the  13th  of  April,  1821,  a  petition  was  filed  by  the 
appellee,  who  is  the  wife  of  the  appellant,  stating,  that  her  husband 
had  turned  her  out  of  his  house,  and  refused  to  permit  her  to  lire 


(a)  Cited  in  Keerl  vs.  Keerl,  84  Md.  25;  Hokamp  vs.  Haganum^  86  Md.  517; 
Helms  vs.  Prandseus^  2  Bl.  568;  Jamison  vs.  Jamison,  4  Md.  Ch.  296.  See 
Rev.  Code,  Art.  51,  sec.  17;  Feighley  vs.  Feighley,  7  Md.  538;  Galwith  vs.  Oal- 
with,  4  H.  &  McH.  808,  note. 

[h)  In  J>unnock  vs.  Dunnock,  3  Md.  Ch.  145.  it  is  said  that  the  decree  in 
the  case  in  thu  text  was  reversed  upon  the  ground  in  part  that  it  did  not 
direct  an  income  to  be  paid  for  the  maintenance  of  the  wife  out  of  the  hus- 
band''s  estate,  and  that  it  did  not  create  a  personal  liability  in  the  husband 
to  pay  any  sum  of  money. 
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with  him,  or  to  make  any  reasonable  provision  for  her  support,  and 
that  she  was  left  destitute,  and  that  he  wiis  a  man  of  considerable 
property,  the  greater  part  of  which  he  obtained  by  his  marriage 
with  her.  It  also  stated,  that  he  had,  some  time  before,  by  fear, 
threats,  and  fraudulent  misrepresentations,  prevailed  on  her  to  exe- 
cute some  writing,  and  which  was  not  done  fairly  or  legally  so  as  to 
be  binding  on  her.  Prayer  for  a  subpoetuij  that  the  defendant  might 
be  compelled  to  answer  and  to  produce  said  writing,  and  state  under 
what  circumstances  and  in  whose  presence  it  was  executed,  and  also 
the  amount  of  his  property,  real  and  personal,  so  that  a  proper  and 
reasonable  allowance  for  her  support  might  be  decreed  her,  and  ibr 
such  further  and  other  relief  in  the  premises  as  she  might  be  entitled 
to.  The  answer  to  this  petition  states,  that  the  respondent  was 
willing  to  allow  the  petitioner  a  reasonable  proportion  of  property 
for  a  maintenance^  that  he  was  willing  to  allow  her  $2,000;  the 
property  she  had  received  from  him  to  be  valued  and  estimated  by 
John  S.  Magruder  and  John  Hodges  of  Thos.  as  a  part  of  it ;  the 
balance  of  the  $2,000  to  be  taken  by  her  in  such  of  his  property  as 
she  might  choose,  at  a  valuation  by  said  Magruder  and  Hodges,  and 
the  balance  in  money,  or  notes  made  payable  to  said  M-.  and  H.  at 
such  periods  as  they  should  determine  to  be  reasonable,  and  to  be 
held  and  applied  by  them  to  her  separate  use.  At  the  foot  of  the 
answer  an  agreement  was  signed  by  the  solicitor  for  the  complainant, 
and  by  the  defendant,  that  the  Court  should  pass  a  decree  agreeably 
to  the  proposition  in  the  answer,  and  that  said  provision  shall  be  in 
lieu  of  all  claim  of  dower  of  the  petitioner  to  any  of  her  husband's 
property.  The  Court  passed  an  order  that  the  said  M.  and  H.  pro- 
ceed to  value  the  property  in  the  proceedings  mentioned,  and  in  their 
repoit  ascertain  and  disclose  what  property  the  complainant 
•  received  previous  to  the  valuation ;  what  property  she  may  ^®® 
obtain  at  the  time  of  valuation,  or  at  any  subsequent  period ;  the 
valuation  and  report  to  be  subject  to  the  further  order  of  the  Court. 
The  petitioner  some  time  after  this  order  suggested  the  refusal  of 
Hodges  to  ac;t,  and  prayed  that  Otho  B.  Beall  might  be  appointed, 
and  the  Court,  without  the  consent  of  the  defendant,  appointed 
Beall.  Magruder  and  Beall  made  their  report,  in  which  they  stated, 
that  the  petitioner  had  received  of  the  respondent's  proi>erty  $430 ; 
that  at  the  time  they  went  to  make  the  valuation  the  defendant 
was  in  the  act  of  taking  away  from  the  petitioner  the  property  so 
received  by  her,  which  they  prevented.  They  were  proceeding  to 
value  other  property,  such  jis  she  might  choose,  when  the  respon- 
dent refused  to  let  her  have  such  other  property  as  she  requested, 
but  oflFered  to  give  her  sixty  acres  of  land  if  she  would  give  him  a 
receipt  in  full  for  her  claim,  which  she  refused  to  do.  Further,  that 
it  had  been  represented  there  were  two  notes  in  the  hands  of  some 
l)erson  for  the  use  of  the  petitioner,  which  the  defendant  declared 
he  would  not  pay.    Sometime  afterwards  the  petitioner  suggested 
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to  the  (]ourt,  that  Magruder  refused  to  proceed  further  to  execute 
the  order,  and  the  Court,  on  motion  of  the  complainant,  appointed 
the  said  Beall  and  H.  D.  Chapin,  to  proceed  in  the  execution  of  the 
order.  They  reported  that  there  was  due  to  the  petitioner,  after 
making  deductions,  $1,381.25,  and  that  they  valued  the  laud  of  the 
respondent,  chosen  by  the  petitioner,  at  $12  per  acre,  and  set-off  as 
her  share  115  acres  ten  perches,  which  they  described  by  metes  and 
and  bounds.  On  this  report  the  Court  passed  another  order,  that 
the  same  would  be  ratified  unless  cause  was  shown  to  the  contrary 
by  the  defendant ;  provided  a  copy  of  the  order  was  served  on  him. 
At  the  time  appointed  for  acting  upon  the  return,  the  defendant  filed 
a  petition,  in  which  he  sets  forth  that  he  had  been  induced  to  give  a 
written  consent  for  a  division  of  his  property  for  the  maintenance  of 
his  wife,  and  charges  that  his  wife  left  his  bed  and  board,  without 
any  just  (*.ause  or  provocation,  and  that  he  was  perfectly  willing  that 
she  should  return  and  live  with  him  if  she  chose  to  do  so.  He 
prayed  that  all  proceedings  in  the  case  might  be  quashed.  A  mo- 
tion was  then  made  by  the  defendant,  that  the  complainant  show 
cause  why  the  proceedings  should  not  be  quashed ;  but  the  Court 
refused,  and  overruled  the  motion,  and  ordered  that  same  be 
stricken  out  of  the  minutes  of  proceedings  in  the  cause,  and 
they  ratified  the  reiK)!^..  A  petition  was  afterwards  filed  by  the 
complainant,  in  which  ^he  referred  to  the  former  ]>roceedings,  and 
stated  that  she  was  desirous  to  effect  a  sale  of  the  land  which  had 
fallen  to  her  share,  &c.  and  that  not  being  competent  to  make  a  deed 
of  the  same,  she  prayed  that  the  Court  would  appoint  some  fit  and 
suitable  ]>erson  or  persons  to  effect  said  sale,  and  to  give  a  title  to 
the  purchaser.  On  this  petition  the  Court  ordered,  that  H.  I). 
Chapin  be  appointed  trustee  to  effect  the  sale.  The  defendant  ai)- 
pealed  to  this  Court. 

This  cause  was  argued  before  Martin,  Archer,  and   Dok- 
SEY.  JJ. 

Mof/ruder  and  Ashton,  for  the  appellant,  *  cited  1  Blk.  Com. 
488   441.  3  j^ii,^  (7o^j,  94.  jiali  vs.  MonUfoniery,  2    Ves.  Jr.  195: 

Act  of  Assembly,  February,  1777,  ch.  12,  s.  14;  1  Madd.  Chan.  308; 
St.  John  vs.  St.  John,  11  Ves.  533;  1  Madd.  Chan.  307;  7^^arrf  vs. 
Johnson^  3  Ves.  351,  3G1,  and  the  cases  referred  to  in  not<i  (1)  in  35S: 
St.  John  vs.  St.  John,  11  Ves.  532 ;  Wilks  vs.  Wilk^,  2  Dick.  791:  Head 
vs.  Head,  3  Atk.  295,  296,  547,  550;  1  Ves.  17,  S.  C:  Whorewmd  vs. 
Whoretcood,  1  Chan.  Ca.  250;  Bullock  vs.  MenzieSjA  Ves.  798:  PurceU 
vs.  PurceU,  4  Hm.  d*  Munf.  507 ;  Duncan  vs.  Duncan,  Cooper^s  Rep. 
254;  Ball  vs.  Moniijomery,  2  Ves.  Jr.  195;  1  Blk.  Com.  441;  3  Blk. 
Com.  94;  Wilks  vs.  Wilks,  1  Dick.  791;  Wovj-all  vs.  Jacob,  :i  Mer. 
268:  Fletcher  vs.  Fletcher,  2  Cox\h  Rep.  100;  Durand  vs.  Durand. 
lb.  207. 
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F.  S.  Eeyy  for  the  appellee,  referred  to  the  Act  of  February,  1777, 
ch.  12,  8. 14;  1  Fanbl  105,  {note  n;)  Oalicith  vs.  Oalwith,  4  H.  &MeH. 
477;  Monell  vs.  Latcrence,  12  Johns.  Rep.  521. 

« 

Martin,  J.  delivered  the  opinion  of  the  Court.  The  proceedings 
in  this  case  are  erroneous,  and  must  be  reversed.  It  is  an  applica- 
tion for  alimony,  and  there  can  be  no  doubt,  the  Courts  of  equity  in 
this  State  have  jurisdiction  in  such  cases,  and  will  decree  relief,  where 
a  proper  foundation  is  laid  for  it.  Their  authority  depends  not 
merely  on  the  constructive  powers  given  to  our  Courts  of  Chancery, 
but  is  expressly  delegated  by  the  Act  of  1777,  ch.  12. 

Alimony  is  a  maintenance  afibrded  to  the  wife,  where  the  husband 
refuses  to  give  it,  or  where  from  his  improper  conduct  compels' her  to 
separate  from  him.  It  is  not  a  portion  of  his  real  estate,  to  be  as- 
signed to  her  in  fee  simple,  subject  to  her  control,  or  to  be  sold  at  her 
pleasure,  but  a  provision  for  her  support,  to  continue  during  their 
joint  lives,  or  so  long  as  they  live  separate.  Upon  the  death  of  either, 
or  upon  their  mutual  consent  to  live  together,  it  ceases,  and  the 
amount  of  this  allowance  must  depend  •  upon  the  value  of  the  -  ^ 
husband's  estate.  Before  a  decree  can  be  passed  for  alimony,  ^^^ 
the  Court  should  be  in  possession,  either  by  the  admission  of  the 
parties,  or  by  testimony,  of  all  the  facts  necessary  to  form  a  just 
decision.  It  must  be  proved  that  the  separation  was  not  by  the  vol- 
untary act  of  the  wife,  but  from  the  misconduct  of  the  husband ; 
and  unless  testimony  is  oU'ered  (in  the  absence  of  admissions  by  the 
party,)  to  show  the  value  of  his  property,  what  data  is  given  to  as- 
certain the  amount  of  her  allowance  ?  The  decree  in  this  case  does 
not  assign  an  income  for  the  maintenance  of  the  wife,  but  directs  a 
sale  of  part  of  the  real  estate  of  the  husband,  and  no  disposition  is 
made  of  the  proceeds  of  such  sale. 

If  then  this  decree  is  founded  on  the  petition  for  alimony,  indepen- 
dent of  any  agreement  between  the  parties,  it  cannot  be  sustained. 
The  I'ecord  does  nor  present  any  admission  or  evidence  to  ascertain 
the  value  of  the  husband's  property.  The  decree  does  not  direct  an 
income  to  be  paid  for  the  maintenance  of  the  wife.  It  does  not 
create  a  personal  liability  in  the  husband  to  pay  any  sum  of  money, 
l>ut  orders  in  the  first  instance  his  land  to  be  sold. 

Let  us  see  if  this  decree  is  entitled  to  more  respect,  if  the  agree- 
ment was  the  foundation  for  it. 

By  the  agreement  the  husband  was  to  give  the  wife,  or  to  trustees 
for  her  use,  property  to  the  value  of  $2,000.  This  property  was  to 
be  selected  by  her,  and  was  to  be  valued  by  two  pei'sons  named  in 
the  agi^ement,  John  S.  Magruder  and  John  Hodges,  of  Thos.  and  in 
consideration  of  this  property,  the  wife  was  to  relinquish  all  her 
right  of  dower  in  her  husband's  estate.  This  agreement  was  signed 
by  the  husband,  but  not  by  the  wife;  it  was  signed  by  an  attorney. 

26  6  H.  &  J. 
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Whether  an  agreement  for  a  separate  maintenance  will  be  enfoix^d, 
where  such  agreement  rests  in  articles  between  the  husband  and 
wife,  appears  not  to  be  settled ;  those  agreements  are  generally  car- 
ried into  effect  by  the  intervention  of  a  third  party.  In  one  case  it 
was  determined,  such  articles  may  be  enforced  at  the  suit  of  the 
wife.  Fitzer  vs.  Fitzer,  2  Atk.  511.  But  it  is  said,  this  decision  was 
disapproved  by  subsequent  Chancellors ;  d^nd  Legard  vs.  JoAiwoti,  3 
Ves.  361;  St  John  vs.  St  John,  11  Ves.  532;  and  WiUcs  vs.  WiUcs,  2 
Dick.  791,  are  referred  to  as  evidence  of  it.  The  wife,  however,  is 
M^g^  not  bound  by  a  •  deed  of  separation,  and  a  specific  perform- 
^^^  ance  cannot  be  enfoi*ced  as  against  her.  St  John  vs.  St  John, 
11  Ves.  533.  It  is  not  necessary  to  decide  this  question  in  the  case 
befor6  us,  nor  do  we  mean  to  express  an  opinion  upon  it.  For  what- 
ever effect  might  be  produced  by  an  agreement  signed  by  the  hus- 
band and  wife,  it  is  very  clear,  she  could  make  no  agreement  by  her 
attorney. 

But  suppose  this  to  be  a  valid  contract  between  the  parties,  has 
the  Court  deci'eed  a  specific  performanise  of  it  ?  The  agreement  was, 
that  the  property  to  be  selected  by  the  wife  was  to  be  valued  by 
Magruder  and  Hodges;  they  are  named  in  it  for  that  purpose;  that 
it  should  be  valued  by  them,  was  a  condition  on  which  the  husband 
agreed  to  give  up  his  property,  and  formed  an  essential  part  of  the 
contract.  The  Court  had  no  authority  to  substitute  others  in  their 
place,  in  the  manner  stated  in  the  proceedings.  What  is  the  case 
before  us  ?  The  land  was  not  valued  by  Magruder  and  Hodges,  but 
by  other  persons,  substituted  by  the  Court  for  them,  without  the 
consent,  and  perhaps  without  the  knowledge  of  the  husband,  at  least 
the  appointment  of  one  of  them.  The  Court  have  made  a  new  con- 
tract for  the  parties,  and  have  decreed  a  specific  performance,  not  of 
an  agreement  made  by  them,  but  of  one  made  by  the  Court  for  them, 
without  the  assent  of  one  of  the  contracting  parties. 

But  again — If  this  was  a  biuding  contract  on  the  parties,  and  the 
valuation  had  been  made  by  Magruder  and  Hodges,  how  could  the 
Court  decree  a  specific  performance  of  it  in  the  case  then  before 
them  f  That  was  a  petition  for  alimony,  and  on  that  petition  ali- 
mony alone  could  be  decreed.  If  a  special  agreement  was  made 
between  the  parties,  and  accepted  by  the  wife  in  lieu  of  her  alimony; 
that  agreement  jper  se,  superseded  all  proceedings  in  the  case  then 
depending;  she  had  accepted  another  remedy;  and  if  the  husband 
did  not  perform  his  agreement,  a  new  bill  ought  to  have  been  filed 
against  him,  to  enforce  a  specific  performance  of  it.  Here  the  peti- 
tion was  filed  for  alimony  on  the  30th  of  April,  1821.  The  Court 
lose  sight  of  the  facts  and  prayer  stated  in  the  petition,  and  decree 
the  specific  performance  of  an  agreement  made  on  the  14th  of  Sep- 
tember following,  more  than  four  months  after  the  case  had  been  de- 
pending l)efbre  them« 
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The  decree  is  reversed,  without  prejudice  to  the  rights  of  the  par- 
ties. Decree  reversed^  cfec. 


•  Bkown  v8.  Camps  all.  491 

W.  exchanged  a  horse,  which  he  had  before  stolen,  with  B.  for  a  horse  of 
B's,  and  afterwards  sold  B's  horse  to  C.  for  a  valuable  consideration, 
and  without  notice  on  the  part  of  C.  of  the  manner  in  which  W.  had 
obtained  him.  In  an  action  of  replevin  by  B.  against  C.  for  this  last 
horse — Hdd^  that  B.  was  not  entitled  to  recover,  (a) 

Appeal  from  Baltimore  County  Court.  Beplevin  for  a  horse. 
The  defendant,  (now  appellee,)  pleaded  property;  and  at  the  trial, 
the  plaintiff,  (the  appellant,)  offered  evidence  to  prove,  that  the 
horse  mentioned  in  the  declaration  was  once  his  property-,  and  that 
before  the  institution  of  the  present  suit,  he  exchanged  him  with  one 
Wilson  for  a  horse  which  Wilson  had  previousl^^  stolen  from  one 
Eichard  Xorris,  and  that  Wilson  represented  to  the  plaintiff,  at  the 
time  of  the  exchange,  that  the  horse  which  he  gave  in  exchange  to 
the  plaintiff*  was  the  horse  of  Wilson ;  that  Norris,  after  the  exchange, 
found  his  horse,  so  exchanged,  in  the  possession  of  the  plaintiff,  who 
delivered  him  to  Norris.  The  defendant  then  proved,  that  Wilson, 
after  the  said  exchange,  brought  the  horse  which  he  had  so  as 
aforesaid  received  from  the  plaintiff,  to  the  City  of  Baltimore,  and 
sold  him  at  public  auction  to  the  defendant,  for  a  valuable  considera- 
tion, and  withSut  any  notice  on  the  part  of  the  defendant,  of  the 
manner  in  which  he,  the  said  Wilson,  had  acquired  the  horse,  and 
that  the  sale  at  auction  was  made  previous  to  the  issuing  of  the  re- 
plevin in  this  cause.  The  defendant  then  prayed  the  Court  to  direct 
the  jury,  that  if  they  beheved  the  above  facts,  the  plaintiff'  was  not 
entitled  to  recover;  which  opinion  and  direction  the  Court,  [Dorset, 
0.  J.]  gave.  The  defendant  excepted ;  and  the  verdict  and  judg- 
ment being  against  him,  he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Earle,  Martin, 
Stephen,  and  Archer,  JJ. 

R.  Johnson,  for  the  appellant,  cited  Brotcning  vs,  Magill,  2  H,  &  J. 
308 ;  Wheelwright  vs.  Bepeyster,  1  Johns,  Rep,  471 ;  3  Bac.  Ah.  tit. 
Felony,  (G,)*  132;  1  Com,  Cont  37;  and  Hodgson  vs.  Richard-  -^^ 
son,  1  W.  BlJc.  Rep.  465;  per  Yates,  J.  '  **'*'* 

Moale,  for  the  appellee.  As  between  the  original  parties  to  the 
contract,  if  it  was  fraudulent,  there  would  be  no  question  as  to  its 
being  void.  But  that  is  not  this  case.  Here  the  appellant  parted 
with  his  property  voluntarily.  Until  fraud  was  proved,  Wilson  had 
complete  property  in  the  horse.    This  is  not  the  case  of  a  horse 


(a)  See  Levi  vs.  Booths  58  Md.  305. 
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stolen  from  the  appellant,  which  would  not  divest  the  property,  but 
it  is  a  sale  with  his  consent.  The  appellee  had  no  notice  of  the 
fraud,  and  is  a  bona  fide  purchaser  for  a  valuable  consideration.  Par- 
ker vs.  FatricJcj  5  T.  R.  175;  Doe  vs.  Martyr ^  4  Bos.  cfc  FulL  332;  Jmk- 
son  vs.  Henry,  10  Johns.  Rep.  185;  Fletcher  vs.  Pce/f,  6  Cranch,  13»'5. 

Judgment  affirmed. 


Mass  vs.  Rogers. 

M.  was  duly  bound  an  apprentice  to  J.  M.  and  others,  in  the  City  of  Balti- 
more. He  afterwards  applied  to  the  Court  of  Oyer  and  Terminer,  &c. 
for  Baltimore  County,  with  the  consent  of  J.  M.  and  others,  to  be  re- 
leased from  his  indentures,  where  he  was  released;  and  with  his  own 
consent,  and  the  consent  of  J.  R.  that  Court  pass  this  order — '^  It  is  ad- 
judged and  ordered,  that  M.  be  and  he  is  hereby  bound  to  J.  R.  until 
he  is  21  years  of  age,  to  learn  the  trade  of,'^  &c.  In  an  action  of  (cove- 
nant by  M.  against  J.  R.  for  a  breach  of  this  order — HeJd^  that  M.  was 
not  entitled  to  recover. 

APPEAii  from  Baltimore  County  C3ourt.  This  was  an  action  of  cove- 
nant, on  an  indenture  of  apprenticeship  entered  into  by  the  defend- 
ant below,  (now  appellee,)  the  then  master,  in  favor  of  the  plaintiff, 
(the  appellant,)  as  an  apprentice.  The  declaration  states,  <Hhat 
whereas  by  a  certain  indenture  made  on  the  thirteenth  day  of  July, 
eighteen  hundred  and  ten,  at  the  county  aforesaid,  between  the  said 
Mass,  by  the  name  of  Thomas  Jackson  Ma8s,«by  h\i  mother,  Ann 
Mass,  of  the  one  part,  and  James  Mosher,  Robert  Carey  Long  and 
William  Gwynn,  of  the  other  part,  the  counterpart  of  the  said  in- 
denture sealed  with  the  seals  of  the  said  James,  William  and  Bobert, 
the  said  Mass  brings  here  into  Court,  the  date  whereof  is  the  day 
and  year  aforesaid,  it  was  witnessed,  that  the  said  Mass,  at  his  own 
free  and  voluntary  will,  and  with  the  consent  of  his  mother,  placed 
and  bound  himself  apprentice  to  the  said  James,  Eobert  and  Wil- 
liam, to  learn  the  art  and  mystery  of  spinning  wool,  and  weaving  and 
dressing  woolen  cloth,  as  by  the  said  indenture,  relation  being  there- 
to had,  will  more  fully  appear ;  and  the  said  Mass  further  saith,  that 
in  virtue  of  a  judgment  and  order  of  the  Court  of  Oyer  and 
4ilo  •  Terminer  and  gaol  delivery  for  Baltimore  County,  duly  made 
and  passed  at  the  January  Term  of  the  said  Court,  in  the  year  eigh- 
teen hnndred  and  fifteen,  as  by  the  records  of  said  Court,  reference 
being  thereto  had,  will  more  fully  appear,  the  said  Mass  wa^,  accord- 
ing to  the  Act  of  Assembly  in  such  case  made  and  provided,  released 
from  his  said  indenture  with  the  consent  of  the  said  James,  Robert 
and  William,  and  by  the  said  Court  the  said  Mass,  who  would  be 
fifteen  years  of  sige,  on  the  thirteenth  day  of  April,  eighteen  hun- 
dred and  fifteen,  was  bound  to  the  said  Rogers,  by  and  with  the  con- 
sent of  the  said  Rogers,  until  the  said  Mass  should  attain  the  age  of 
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twenty-one  years,  to  learn  the  trade  of  a  saddler  and  harness  maker, 
the  said  Rogers  to  teach  him,  the  said  Mass,  the  said  trade,  and  to 
find  him  in  sufficient  meat,  drink,  apparel  and  necessaries  suitable 
for  an  apprentice,  and  twelve  months  night  schooling.  And  the 
said  Mass  in  fact  saith,  that  the  said  Rogers,  in  pursuance  of  the 
judgment  and  order  aforesaid,  and  of  his  consent  aforesaid,  to  the 
conditions  and  terms  aforesaid,  did  receive  the  said  Mass  into  his 
service  as  such  apprentice,  on  the  terms  and  conditions  in  the  said 
judgment  and  order  aforesaid;  and  the  said  Mass  avers,  that  by 
virtue  of  the  said  judgment  and'order  aforesaid,  and  the  consent  of 
the  said  Rogers,  he  did  enter  and  was  received  by  the  said  Rogers, 
into  his  service  as  such  his  apprentice,  in  form  aforesaid,  and  into 
the  house  of  the  said  Rogers,  and  did  stay  and  continue  in  the  ser- 
vice of  the  said  Rogers  until  he  attained  to  the  age  of  twenty  one 
years,  to  wit,  until  the  fourteenth  day  of  April,  eighteen  hundred 
and  twenty-one.  And  the  said  Mass  further  saith,  that  although  he, 
the  said  Mass,  always  from  the  time  of  rendering  the  judgment  and 
order  as  aforesaid,  until  the  fourteenth  day  of  April,  eighteen  hun- 
dred and  twenty-one,  as  aforesaid,  well  and  faithfully  did,  [)erformed 
and  fulfilled,  everything  in  the  said  judgment  and  order  contained, 
on  his  part  and  behalf  to  be  performed  and  fulfilled,  yet  that  the 
said  Rogers,  during  all  or  any  part  of  the  said  term  of  service  of  the 
said  Mass  as  aforementioned,  did  not  teach  or  instruct,  or  cause  to 
be  well  and  sufficiently  taught  and  instructed,  the  said  Mass  in  the 
said  trade  of  a  saddler  and  harness  maker,  after  the  best  way  and 
manner  that  he  could,  according  to  the  form  and  effect  of  the  said 
judgment  and  order  as  aforesaid,  but  therein  wholly  failed  and  made 
default,  •  contrary  to  the  provisions,  conditions,  and  effect  of  m^m 
the  said  judgment  and  order  as  aforesaid,  and  of  the  covenant  ^"* 
of  the  said  Rogers  so  made  in  that  behalf  as  aforesaid.  And  the 
said  Mass  further  saith,  that  the  said  Rogers  did  not,  during  the 
said  term  of  service  of  the  said  Mass  as  aforementioned,  find  him 
the  said  Mass  twelve  months  night  schooling,  but  refused  so  to  do, 
contrary  to  the  provisions,  conditions  and  effects  of  the  said  judg- 
ment and  order  as  aforesaid,  and  his  said  covenant  so  made  in  that 
behalf  as  aforesaid ;  and  soothe  said  Mass  saith  that  the  said  Rogers 
(although  often  thereto  requested)  hath  not  kept  with  the  said  Mass 
his  covenants  in  manner  aforesaid  made,  but  hath  broken  the  same, 
and  to  keep  the  same  with  the  said  Mass  hath  hitherto  wholly  re- 
fused, to  the  damage  of  the  said  Mass,  in  the  sum  of  five  hundred 
dollars  current  money,  and  therefore  he  brings  his  suit,"  &c. 

The  judgment  and  order  of  the  Court  of  Oyer  and  Terminer  of 
Baltimore  County,  mentioned  and  referred  to  in  the  declai*ation,  was 
exhibited,  and  it  states  that  at  a  Court  of  Oyer  and  Terminer,  &c. 
for  Baltimore  County,  in  January,  1815,  the  following  petition  was 
presented  to  that  Court,  "  To  the  honorable  the  Justices  of  the  Court 
of  Oyer  and  Terminer  and  gaol  delivery  for  Baltimore  County.    The 
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petition  of  Thomas  Jackson  Mass,  by  Ann  Mass,  his  mother  and 
next  t'rieiul,  humbly  showeth,  that  your  petitioner  was  heretolore, 
on  the  thirtieth  day  of  July,  1810,  bound  apprentice  to  James 
Mosher,  Robert  Carey  Long  and  William  Gwynn,  to  learn  the  art 
and  mystery  of  spinning  wool  and  weaving  and  dressing  woolen 
cloth,  as  by  a  copy  of  his  indenture  will  a[)pear.  Your  petitioner 
states,  that  the  said  Mosher,  Long  and  Gwynn,  have  declined  carry- 
ing on  the  said  trade,  or  mystery ;  and  your  petitioner,  from  experi- 
ence, finds  the  said  trade  unsuited  to  his  genius  and  injurious  to 
his  health ;  he  therefore  prays  that  he  may  be  released  from  the 
said  indentures,  and  bound  to  another  person  to  learn  a  different 
and  more  suitable  trade,  and  he  will  pray. 

Thomas  J.  Mass,  by  Ann  Mass." 

Mosher,  Long  and  Gwynn,  by  a  writing  under  their  hands  and 
seals,  consented  to  release,  and  did  release  Mass  from  all  claims  as 
their  apprentice;  and  the  following  instrument  of  writing  wa^^  then 
exhibited  to  the  Court:  '^1  agree  and  consent  that  Thomas  Jackson 
Mass,  who  will  •  bo  fifteen  years  of  age  on  the  thirteenth  day 
4110  QjT  ^pj.ji  next,  shall  be  bound  to  me  until  he  attains  to  the 
age  of  twenty-one  years,  to  learn  the  trade  of  a  saddler  and  harness 
maker,  and  I  bind  myself  to  teach  him  the  said  trade,  and  to  find 
him  in  sufficient  meat,  drink,  apparel  and  necessaries,  suitable  for 
an  apprentice,  and  twelve  months  night  schooling. 

John  RoaEBs." 

Whereupon  it  was  ordered  and  adjudged  by  the  Court,  that  the 
said  Thomas  Jackson  Mass  be,  and  is  hereby  discharged  from  his 
indentures  to  the  aforesaid  James  Mosher,  Kobert  C.  Long  and 
William  Gwynn.  It  is  also  further  ordered  and  adjudged  by  the 
Court,  that  the  said  Thomas  Jackson  Mass,  be  and  he  is  hereby 
bound  to  John  Bogers  until  he  attains  to  the  age  of  twenty-one 
years,  to  learn  the  trade  of  a  saddler  and  harness  maker,  and  the 
said  John  Bogers  to  teach  him  the  said  trade,  and  to  find  him  in 
sufficient  meat,  drink,  apparel  and  necessaries,  suitable  for  an  ai>- 
prentice,  and  twelve  months  night  schooling,  &c. 

The  defendant  craved  oyer  of  the  indenture,  and  it  was  exhibited 
in  the  following  words:  ^^This  indenture  witnesseth,  that  Jacob 
Mass,  hath  bound  his  son  Thomas  Jackson  Mass,  age  ten  years  the 
thirtieth  day  of  April  last  past,  as  apprentice  to  James  Mosher, 
Bobert  Carey  Long  and  William  Gwynn,  to  learn  the  art  or  trade 
of  spinning,  weaving  and  dressing  woolen  cloth,  and  to  serve  the 
said  James  Mosher,  Kobert  Carey  Long  and  William  Gwynn,  and 
the  survivors  and  survivor  of  them,  until  the  said  Thomas  Jackson 
shall  attain  to  the  age  of  twenty-one  years:  and  the  said  Jacob 
Mass  and  Thomas  Jackson  Mass  do  severally  promise  and  agree  to 
and  with  the  said  James  Mosher,  Robert  Carey  Long  and  William 
Gwynn,  that  he,  the  said  Thomas  Jackson  Mass,  shall  during  the 
said  term  of  his  apprenticeship,  faithfully  and  obediently  serve  his 
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said  masters  in  all  things,  doing  his  duty  as  a  faithful  apprentice. 
And  the  said  James  Mosher,  Eobert  Carey  Long  and  William 
Gwynn,  do  promise,  covenant  and  agree,  to  and  with  the  said 
Jacob  Mass  and  Thomas  Jackson  Mass,  thnt  they  will  use  their 
best  endeavors,  during  the  time  the  said  Thomas  Jackson  Mass 
shall  continue  in  their  service,  to  teach  him,  or  cause  him  to  be 
taught,  the  said  art  or  trade  of  spinning,  weaving  and  dressing 
wool  and  woolen  cloth,  and  to  read  and  write,  and  also  that  they 
will  provide  and  furnish  for  him,  meat,  drink,  clothing,  and  other 
necessaries  •  suitable  for  an  apprentice,  and  at  the  expiration  ^^^ 
of  his  apprenticeship  customary  freedom  dues.  In  witness  ^^^ 
whereof  the  parties  have  hereto  set  their  hands  and  seals  this 
thirtieth  day  of  July,  eighteen  hundred  and  ten."  Signed  and  sealed 
by  Jacob  and  Thomas  J.  Mass,  and  by  Mosher,  Long,  and  Gwynn, 
in  the  presence  of,  and  acknowledged  before  a  justice  of  the  peace 
ibr  Baltimore  County. 

The  defendant  then  demurred  generally  to  the  declaration,  which 
demurrer  the  County  Court  ruled  good;  and  the  plaintiff  appealed 
to  this  Court. 

« 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Stephen, 
and  DoBSEY,  JJ. 

Mitchell,  for  the  appellant,  to  show  that  the  proceedings  of  the 
Court  of  Oyer  and  Terminer  were  legally  obligatory  on  the  defend- 
ant— ^that  that  Court  had  jurisdiction  of  the  subject-matter,  and 
that  their  proceedings  were  in  due  form,  referred  to  the  Acts  of 
1799,  ch.  58,  s.  9, 12 ;  1793,  ch.  45,  s.  7,  and  ch.  57,  s.  \1]  Allen  vs.  Dun- 
das^  3  T.  B.  125;  Morrell  vs.  Dickey ^  1  Johns,  Chan  Rep.  156;  and 
1  Chitty*8  Plead.  405.  And  to  show  that  an  action  of  covenant  could 
be  maintained  in  this  case,  he  cited  1  GhiUy^s  Plead.  Ill,  112,  113; 
3  Cam.  Dig.  tit.  Debt,  (B.)  367;  IMd,  tit.  Covenant,  (A  1,)  256;  Co. 
lAtt.  231  a;  Bret  vs.  Cumberland,  Cro.  Jetc.  399,  521 ;  Ascue  vs.  Hol- 
Ungsworth,  Cro.  Eliz.  355,  494,  544. 

Glenn,  for  the  appellee,  contended,  1.  That  an  action  of  covenant 
<x>uld  not  be  sustained  on  a  record.  He  cited  1  ChiUy^s  Plead.  109, 
113, 114 ;  Hollhui^worth  vs.  Ascue,  Cro.  Eliz.  356.  That  if  the  action 
could  be  maintained,  the  Court,  in  which  the  record  was  made,  must, 
have  jurisdiction  of  the  subject;  and  that  here  the  Court  of  Oyer 
and  Terminer  had  no  jurisdiction,  and  being  a  Court  of  limited  juris- 
diction, the  special  jurisdiction  must  appear  on  the  face  of  the  re- 
cord. Bristow  vs.  Wright,  2  Doug.  667,  668 ;  Shrivers  vs.  Wilson,  5 
H.  dt  J.  130;  The  King  vs.  Oately,  2  Salk.  471,  pi.  4;  5  Mod.  139,  S.  C; 
3  Vin.  Ab.  26 ;  4  Bac.  Ab.  557,  577 ;  Acts  of  Assembly,  1793,  ch.  45, 
s.  2,  4,  6,  7;  1791,  ch.  21,  s.  2;  1794,  ch.  47,  and  1799,  ch.  44,  s.  3. 
He  insisted  also  upon  the  variance  between  the  indenture  declared 
npon,  and  that  of  which  oyer  was  given.  Judgment  affirmed. 
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497     •  MANDEVILLE  v8.  Jaerett,  Gam.  of  Griffith. 

An  affidavit  for  an  attachment  under  the  Act  of  1795,  ch.  56,  must  state 
that  the  plaintiff  is  a  citizen  of  this  State,  or  of  some  other  of  the  United 
States,  and  on  the  plea  of  non  assumpsit^  the  fact  of  such  citizenship 
must  be  proved,  (a) 

Appeal  from  Harford  County  Court.  The  affidavit  on  which 
the  attachment  in  this  case  wa«  issned  under  the  Act  of  1795,  cb. 
56,  stated,  that  the  plaintit!',  (now  appellant,)  a  citizen  of  this  State, 
made  oath,  &;c.  that  Camillus  Griffith,  not  a  citizen  of  this  State, 
and  not  residing  therein,  was  bona  fide  indebted  to  him,  &c.  The 
attachment  being  laid  in  the  hands  of  Jarrett,  (the  appellee,)  as 
garnishee,  he  appeared  and  pleaded  nan  (Msumpsit  by  Griffith,  and 
nulla  bona.  At  the  trial,  the  plaintiff  read  in  evidence  the  papers 
filed  in  this  cause,  and  proved  that  Camillus  Griffith  had  acknow- 
ledged that  he  owed  to  the  plaintiff  the  amount  stated  in  the  attach- 
ment. He  also  read  in  evidence  the  docket  entries  of  a  judgment 
rendered  in  Harford  County  Court  in  March,  1812,  in  favor  of  Camil- 
lus Griffith  against  Jarrett,  (the  appellee,)  for  $860,  with  interest 
from  the  3d  of  February,  1810,  and  costs,  and  that  an  injunction 
from  the  Court  of  Chancery  had  been  tiled  therein  on  the  24th  of  Feb- 
ruary, 1814.  He  also  read  in  evidence  the  interrogatories  exhibited 
by  the  plaintiff  to  the  garnishee,  and  the  garnishee's  answers  thereto, 
stating  that  he  owed  no  money  to  Griffith,  and  had  no  property  of  his 
in  his  hands;  ths^  Griffith  claimed  a  balance  due  from  him  for  land 
sold  him  in  Kentucky,  in  which  sale  Griffith  practised  a  fraud  on 
him  by  selling  him  land  to  which  he  had  no  title;  and  that  for  the 
purpose  of  obtaining  justice  of  Griffith,  he  had  tiled  a  bill  in  the 
Court  of  Chancery  for  redress,  which  suit  was  then  depending.  To 
that  bill  he  referred  for  his  reasons  for  not  owing  Griffith  any  money. 
The  plaintiff  also  read  in  evidence  a  letter  from  Jarrett  to  Griffith, 
dated  the  2d  of  February,  1819,  stating  that  he  had  obtained  an 
injunction,  &c.  That  he  wa«  entitled  to  a  deduction  from  the  judg- 
ment of  $680,  which  would  leave  a  balance  due  Griffith  of  only 
$284.44,  interest  included.  He  proposed,  by  way  of  compromise, 
to  deliver  to  Griffith's  agent  in  Baltimore,  by  the  15th  of  June, 
following,  150  barrels  of  No.  1  herrings,  equal  in  value  to  $600;  the 
suits  to  be  struck  off,  and  each  party  to  pay  their  own  costs  in  Chan- 
cery, &c.  The  defendant  then  moved  the  Court  to  dii*ect  the  jury, 
that  the  plaintiff  was  not  entitled  to  recover.  Which  direction  the 
AOfi  ^^"'^^'^  [D^BSEY,  C.  J.  and  Ha^nson,  A.  J.]  gave.  The  •  plaiu- 
^^^  tiff  excepted ;  and  the  verdict  and  judgment  being  against 
him,  he  appealed  to  this  Court. 

(a)  But  see  Yerby  vs.  Lackland^  ante,  m.  p.  446, 7iote. 
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The  cause  was  argued  before  Buchanan,  C.  J.,  Martin,  Ste- 
phen, and  Abcheb,  J  J.  » 

Speedy  for  the  appellant,  referred  to  Serg,  iMwof  Attach,  69,  70,  72; 
5  Jacobus  L.  B.  490;  Bull  X,  P.  53. 

Magruder  and  R.  Johiison^  for  the  appellee,  cited  Shivers  vs.  Wil- 
Horij  Q  H.  db  J.  130.  » 

Buchanan,  C.  J.  The  Court  affirm  the  judgment  on  the  author- 
ity of  Shivers  vs.  Wilson,  there  being  no  proof  in  the  record  that  the 
plaintiff  was  a  citizen  of  this  Stat^,  or  of  any  of  the  United  States. 

Judgment  affirmed. 


RATCLIFF  vs.  Daniels. 

D.  on  the  Ist  of  January,  1819,  rented  a  parcel  of  land  to  M.  for  one  year, 
and  6o  from  year  to  year,  at  an  annual  rent  of  $160,  to  be  paid  half 
yearly.  It  was  proved  that  R.  occupied  the  premises  in  the  years  1819, 
1820  and  1821,  and  that  he  so  occupied  the  premises  in  1821,  under  a  con- 
tract with  D.  for  the  same  rent  and  on  the  same  terms.  In  September, 
1820,  D.  claiming  $240  for  rent  in  arrear  on  the  1st  of  July,  1820,  dis- 
trained the  property  of  R.  It  was  also  proved  that  R.  paid  $88  to  D. 
on  the  18th  of  May  1821,  and  $50  on  the  18th  of  August,  1821,  that  R. 
made  no  application  of  the  first  payment,  but  applied  the  last  payment 
to  his  own  debt,  and  then  said  he  owed  a  part  of  the  rents — Hdd^  that 
the  property  of  R.  found  on  the  premises  at  the  time  of  the  distress,  was 
liable  for  the  rent  of  1819;  and  that  the  payment  made  on  the  I8th  of 
May,  1821,  must  be  applied  to  the  rents  becoming  due  after  the  distress 
in  September,  1820. 

Appeal  from  Charles  County  Court.  •  This  was  an  action  of  re- 
plevin. The  defendant,  (now  appellee,)  avowed  the  taking  of  the 
goods  and  chattels  in  the  place,  &c.  being  a  parcel  of  land  called  The 
Mill  Lot,  of  which  he  was  seized  in  his  demesne  as  of  fee;  and  stat- 
ing that  it  was  agreed  between  him,  and  one  William  Murdock,  on 
the  Ist  of  January,  1819,  that  Mnrdock  should  enter  and  occupy 
the  premises  for  one  year  from  that  day,  and  also  from  year  to  year 
so  long  as  it  should  please  both  parties,  Murdock  paying  therefor 
yearly  and  every  year  $160,  in  half  yearly  payments  of  $80,  on  the 
1st  of  July  and  1st  of  January.  That  in  virtue  of  said  agreement, 
the  plaintiff,  (the  appellant,)  by  the  authority  and  for  the  use  ^  ^^ 
of  Murdock,  •  entered  into  the  premises,  and  occupied  the  ^"" 
same  for  one  year  and  a  half,  ending  on  the  1st  of  July,  1820;  and 
because  the  sum  of  $240  of  the  rent  was  in  arrear  and  unpaid, 
the  defendant  avows  the  taking  of  the  goods,  &c.  The  plaintiff 
pleaded  that  no  rent  was  in  arrear,  &c. 

At  the  trial  the  defendant  proved  by  Joseph  Turner,  a  competent 
witness,  that  he,  as  agent  for  the  defendant,  contracted  with  a  cer- 
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tain  William  Miirdock  for  the  rent  of  The  Mill  Lot  belonging  to  the 
defendant,  for  the  year  1819,  he  agreeing  to  pay  therefor  the  sum  of 
$160,  one-half  on  the  Ist  of  July,  and  the  balance  on  the  Ist  of  Jan- 
uary following,  and  so  from  year  to  year  so  long  as  they  should  please. 
It  was  also  proved  that  the  plaintiff  occupied  the  premises  in  the 
years  1819,  1820  and  1821.  The  plaintiff  then  prayed  the  Ck)urt  to 
instruct  the  jury,  that  the  plaintiff's  property  found  on  the  premises 
at  the  time  of  the  distress  was  not  liable  for  the  rent  of  1819. 
Which  opinion  and  instruction  the  Court,  [Stephen,  C.  J.  and 
Plater,  A.  J.]  refused  to  give;  but  were  of  opinion,  and  instructed 
the  jury,  that  it  was  liable.  The  plaintiff  also  proved  payment  to 
the  deii^nd^int  of  $88  on  the  18th  of  May,  1821,  and  $50  on  the  18th 
of  August,  1821.  It  was  also  proved,  that  when  the  payments  were 
made  by  the  plaintiff,  he  made  no  a[)plication  of  the  payment  in 
May,  1821,  but  applied  the  payment  of  August,  1821,  to  his  own 
debt,  and  further  said,  that  he  owed  a  part  of  the  rents.  It  was 
also  proved  that  the  plaintiff  contracted  for  The  Mill  Lot,  and  occu- 
pied it  at  the  same  rent,  and  on  the  same  terms  in  1821.  The  de- 
fendant then  prayed  the  Court  to  instruct  the  jury,  that  the  pay- 
ment made  on  the  18th  of  May,  1821,  must  be  appli^  by  them  to 
the  rents  becoming  due  after  the  distress  which  was  made  in  Sep- 
tember, 1820.  Which  instruction  the  Court  gave.  The  plaintiff 
excepted;  and  the  verdict  and  judgment  being  against  him,  he  ap- 
pealed to  this  Court. 

The  case  was  submitted  without  argument  to  the  Court,  [Buch- 
anan, C.  J.,  Earle,  Martin,  Stephen,  Archer,  and  Dorhey, 
JJ.J  by  JStonestreet,  for  the  appellant,  and  Stone^  for  the  appellee. 

Judgment  affirmed. 


500    *  Lammot's  Heirs  and  Devisees  vs.  Bowly's  Heirs. 

A  party  contracting  under  a  clear  and  unequivocal  mistake  of  his  legal 
rights,  where  such  rights  are  of  a  doubtful  character  will  be  relieved  in 
equity,  (a) 

A  party  having  a  legal  title  to  land,  but  who  is  ignorant  of  his  rights,  does 
not  forfeit  his  title  by  his  silence  when  he  knows  that  another  is  about 
to  purchase  the  land  from  a  third  person,  (b) 

L.  by  his  will,  devised  to  A.  L.  his  wife,  '*  for  and  during  her  natural  life, 
my  tract  of  land  called  Chatsworth,  with  the  dwelling-house,  and  all 
the  buildings  and  improvements  thereon,  (save  and  except  the  rope- 
walk.)     And  I  give  to  my  son  G.  L.  his  heirs,  &c.  my  tract  of  land 


(a)  Approved  in  Kearney  vs.  Sascer,  37  Md.  280.  Of.  Carpenter  vs.  Jon^, 
44  Md.  625;  Lamotte  vs.  Wimer,  51  Md.  544. 

(6)  Affirmed  in  Iron  Co.  vs.  Sherman,  20  Md.  152,  Distinguished  in  State 
v6.  Rdgart,  1  Gill,  29.    See  Tmigne  vs.  Nuticell,  17  Md.  212. 
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called  Chatsworth,  &c.  but  in  case  my  said  son  should  die  before  he 
attains  of  legal  age,  and  without  issue,  then  I  bequeath  the  said  land  to 
my  said  wife,  and  her  assigns,  to  be  at  her  own  will  and  disposal,  as  it 
originally  was,  (save  and  except  five  acres  to  be  laid  off  in  a  long  square, 
&c.  and  that  said  five  acres,  together  with  the  rope- walk  and  all  the 
buildings,  &c.  I  give  to  my  nephew  and  partner,  D.  B.  his  heirs, '^)  &c. 
D.  B.  the  nephew,  believed  that  he  had  no  title  to  the  five  acres,  unless  G. 
L.  the  testator's  son,  died  within  age,  and  without  issue,  and  on  his 
having  issue,  supposed  the  son  to  have  a  clear  title  to  the  five  acres. 
Under  that  impression,  he  was  priv}'-  to  a  sale  of  that  part  of  Chatsworth 
by*6.  L.  to  D.  L.  for  a  fair  and  valuable  consideration,  and  permitted 
D.  L.  to  take  possession  of  it,  and  to  enjoy  it  for  many  years  unmolested. 
Afterwards,  being  advised  that  the  effect  of  the  devise  was  to  give  him 
these  five  acres,  independent  of  the  contingency  of  G.  Ij's  coming  of  age, 
or  dying  without  issue,  he  instituted  an  ejectment  for  them,  and  re- 
covered. On  a  bill  in  equity  filed  by  D.  L.  the  purchaser,  to  stay  pro- 
ceedings on  the  judgment  at  law — Held,  that  the  relief  could  not  be 
granted,  that  D.  B.  was  not  to  be  affected  by  his  knowledge  of  the  sale 
of  the  property,  and  his  long  acquiescence  under  it,  as  in  so  doing  he 
acted  under  a  clear  mistake  of  his  own  title,  (a) 

Appeal  fi'om  a  decree  of  Baltimore  Coanty  Court,  sitting  as  a 
Court  of  Equity,  dismissing  the  bill  of  the  complainants,  (now  appel- 
lants.) The  bill  stated  that  William  Lux,  deceased,  being  possessed 
in  his  own  right,  in  fee  simple,  among  other  property,  of  a  tract  of 
land  called  Chatsworth,  by  his  will,  dated  the  5th  of  May,  1773,  did, 
among  other  things,  devise  as  follow:  ^<I  give  and  bequeath  to  my 
dear  wife,  Agnes  Lux,  for  and  during  her  natural  life,  my  tract  of 
land  and  plantation,  called  Chatsworth,  with  the  dwelling-house,  and 
all  the  buildings  and  improvements  thereon,  (save  and  except  the 
rope-walk.")  "  I  give  and  bequeath  to  my  dear  son,  George  Lux, 
his  heirs  and  assigns,  my  tract  of  land  called  Chatsworth,  lying  and 
being  in  Baltimore  County,  containing  nine  hundred  and  fifty  acres; 
but  in  case  my  said  son  should  die  before  he  attains  of  legal  age, 
and  without  issue,  then  I  leave  and  bequeath  the  said  tract  of  land, 
called  Chatsworth,  to  my  dear  wife,  Agnes  Lux,  or  her  assigns,  to 
be  at  her  own  will  and  disposal,  as  it  originally  was,  (save  and  ex- 
<»ei)t  five  acres,  to  be  laid  oft*  in  a  long  square,  on  the  south  two 
degrees  west  one  hundred  and  thirty-one  perches  line,  being  the 
fifth  line  from  the  beginning;  and  that  said  five  acres,  together 
with  the  rope-walk,  and  all  the  buildings  and  improvements  thereon, 
I  give  and  bequeath  to  my  dear  nephew  and  partner,  Daniel  Bowly, 
his  heirs  and  assigns.")  ^^And  all  the  rest  and  residue  of  the  said 
tract  called  Chatsworth,  I  give  and  bequeath  to  my  said  nephew, 
Daniel  Bowly,  and  bis  heirs  and  assigns."  "Item,  I  leave  and  be- 
queath ray  dear  son,  George  Lux,  residuary  legatee  of  my  last  will 
and  testament."  "Lastly,  1  hereby  nominate,  constitute  and  ap- 
point, my  nephew,  Daniel  Bowly,  executor  of  this  my  last  will  and 

(a)  See  Bowly  vs.  Lammot^  3  H.  &  J.  4. 
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testameDt,  desiriui?  him  to  see  the  same  fiuthtully  executed."  That 
George  Lux,  after  the  death  of  his  father,  entered  into  and  was  pos- 
sessed of  the  said  tract  of  land,  and  being  in  quiet  and  undisputed 
and  undivided  possession,  and  also  having  attained  the  age  of 
^m  ^'^'^"ty*^'^^?  '^^^j  t)y  deed  dated  the  17th  of  April,  1787,  •  con- 
OUJ  vey,  among  other  property,  the  residue  of  the  said  tract  of 
land,  called  Chatsworth,  so  devised  to  him,  (and  which  had  not  been 
previously  conveyed  by  him,)  to  William  Bussell,  in  iee  simple,  in 
trust  for  the  several  uses,  intents  and  purposes,  therein  declared, 
and  among  others,  to  sell  and  dispose  of  such  parts  of  the  same  as 
the  said  Bussell  might  think  proper,  to  enable  him  to  pay  the  debt^ 
due  by  the  said  George,  &c.  That  William  Russell,  and  William 
Lux,  in  the  life-time  of  William  Lux,  with  whose  sister  Bussell  had 
intermarried,  were  indebted  to  Harry  Dorsey  Gough,  on  a  bond, 
dated  the  12th  of  December,  1769,  for  £100  sterling ;  that  William 
Lux  and  Daniel  Bowly,  (the  said  Bowly  being  a  nephew  of  William 
Lux,)  were  indebted  also  to  Gough  on  a  bond,  dated  the  11th  of 
August,  1768,  for  £500;  that  the  principal  sums  of  these  debts,  as 
likewise  a  large  amount  of  interest,  remained  due  until  the  20th  of 
July,  1787.  That  William  Bussell,  in  pursuance  of  the  deed  of  trust 
to  him  from  George  Lux,  and  to  discharge  in  part  the  said  debts  due 
by  William  Lux,  in  his  life-time,  jointly  as  aforesaid,  and  which  the 
said  George  was  bound  to  pay,  as  heir  and  devisee  of  William  Lux, 
did  sell  the  lands  hereinafter  described,  being  part  of  the  said  tract 
called  Chatsworth,  to  Daniel  Lammot,  (the  ancestor  of  the  complain- 
ants,) who  had  applied  to  Gough  to  allow  him  a  credit  on  the  debts 
due  to  Gough  from  Bussell,  Lux  and  Bowly ;  but  it  was  agreed  be- 
tween the  parties,  that  the  said  land  should  be  conveyed  to  Gough, 
in  order  to  make  the  same  responsible  to  him  for  the  credit  so  given. 
That  in  conformity  with  the  said  agreement  and  understandings 
Bussell  didf  by  a  deed  duly  executed,  acknowledged  and  recorded^ 
according  to  law,  bearing  date  the  27th  of  April,  1789,  convey,  in 
fee  simple,  to  Gough,  the  said  land,  being  part  of  said  tract  called 
Chat8wot1;h,  and  part  of  the  property  conveyed  to  Bussell  by  Lux, 
and  which  is  contained  within  the  following  description,  that  is  to 
say,  &c.  containing  and  sold  for  16  acres  and  a  quarter  of  an  acre, 
together  with  all  rights,  privileges  and  advantages,  unto  the  same 
belonging;  that  Gough  never  had  actual  possession  of  the  said  land; 
he  took  the  said  Lammot's  penal  bond  for  the  credit  granted  as 
aforesaid,  and  passed  to  Lammot  his  bond,  to  convey  the  said  land 
when  the  debts  of  Lux,  Bowly  and  Bussell,  should  be  discharged, 
^^  which  were  guaranteed  by  the  said  •  land.  The  bill  charges, 
^^"^  that  Daniel  Bowly  was  privy  to,  and  perfectly  acquaints 
with,  and  fully  assented  to  the  transactions  aforesaid,  being  in 
reality  a  party  thereto — ^that  the  said  land  above  described  was  in 
fact  sold  to  Lammot  by  Bussell,  in  two  parcels,  both  of  which  were 
included  in  one  conveyance  to  Gough,  as  aforesaid,  and  Gough 
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luiide  a  settlement  or  an  adjustment  of  his  claim  on  Lux  and  Bowly, 
with  Bowly,  whereby  on  the  20th  of  July,  1787,  he  credited  them 
with  the  sum  of  i&523  15,  Maryland  currency,  for  land  (being  part 
of  the  land  hereinbefore  particularly  described,)  sold  by  William 
Eussell }  and  on  the  2d  of  April,  1789,  Gough  credited  the  account 
of  Lux  and  Bowly,  with  je70,  Maryland  currency,  for  two  acres 
more,  (being  the  residue  of  the  said  described  land,)  and  that  Gough 
(lid  charge  Lammot  with  the  said  two  sums  of  money  which  he  had 
before  credited  Lux  and  Bowly  with,  as  aforesaid,  so  that  the  said 
purchase  money,  which  Lammot  agreed  to  pay  to  Gough,  for  the 
said  land,  and  which  he  did  subsequently  pay  in  full  with  interest, 
was  applied  to  extinguish  the  like  amount  of  what  was  due  by  Lux 
and  Bowly,  and  the  hitter  was  thereby  released  and  discharged  from 
the  further  payment  of  that  amount.  Of  all  which  facts  and  cir- 
cumstances Bowly  had  the  most  intimate  and  exact  knowledge, 
deriving  by  the  transactions  aforesaid,  very  valuable  and  important 
advantages.  That  Daniel  Lammot,  at  the  time,  or  shortly  after, 
his  purchase  from  Bussell  of  the  said  described  land,  (the  convey- 
ance of  which  was  made  to  Gough,  as  aforesaid,)  did  enter  into 
actual  possession  of  the  said  land,  and  so  continued  in  quiet  and  un- 
disturbed, and  undisputed  nossession  for  many  years,  that  is  to  say, 
until  or  about  the  year  180l,  (except  so  far  as  Lammot  had  disposed 
of  certain  parts  thereof  to  bona  fide  purchasers  and  lessees,)  when 
Bowly  pretended  that  he  was  entitled  to  the  said  land,  or  to  some 
parts  thereof;  and  on  the  29th  of  September,  1804,  Daniel  Bowly 
brought  an  action  of  ejectment  in  the  General  Court,  which  is 
now  depending  in  Baltimore  County  Court,  against  the  said 
Daniel  Lammot,  alleging  that  the  said  Bowly  was  entitled  to 
the  said  laud,  or  to  some  part  thereof,  under  and  by  virtue  of  the 
will  of  William  Lux  hereinbefore  referred  to.  That  the  whole  of 
the  purchase  money  agreed  to  be  paid  by  Lammot  for  the  said  land, 
having  been  paid  by  him  to  Gough,  the  said  Gough,  did  by  his  deed, 
*  executed,  acknowledged,  and  recorded  according  to  law,  -^^ 
and  dated  the  9th  of  May,  1801,  convey  the  above  described  ^"o 
land,  being  part  of  Chatworth,  to  Lammot  in  fee  simple;  that  Daniel 
Bowly  always  lived  within  or  near  the  City  of  Baltimore,  adjoining 
to  it,  and  within  what  is  called  the  western  precincts  thereof  the 
said  land  is  situated,  and  that  Bowly  had  earl^^  and  full  knowledge 
of  the  (intents  of  the  said  will  of  William  Lux,  his  uncle,  (his  own 
name  being  particularly  mentioned  in  said  will,)  that  he  had  as  before 
set  forth,  full,  perfect,  and  exact  knowledge  of  the  contents  of  the 
said  deeds  herein  referred  to,  and  with  all  the  circumstances,  motives, 
and  considerations  which  accompanied  and  influenced  the  execution 
of  them,  having  participated  therein  as  aforesaid ;  and  further  that 
Bowly,  by  writing  under  his  own  hand,  did  furnish  instructions  in 
part  to  the  surveyor,  appointed  to  lay  out  the  lands  purchased  as 
aforesaid  from  Russell.    Yet  that  Bowly  having  thus  knowledge  of, 
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and  acquiescing  in  the  long  and  continued  possesion  and  occupation 
of  said  land,  by  Lara  mot,  never  suggested  or  pretended  that  he  had 
any  title  or  interest,  either  at  law  or  in  equity,  in  or  to  the  said  land 
or  property,  or  in  or  to  any  part  thereof,  until  in  or  about  the  year 
1804,  and  shortly  before  the  institution  of  the  said  action  of  eject- 
ment, and  long  after  Lammot  had  paid  the  whole  puitshase  money 
for  the  said  land  to  Gough,  and  Gough  had  executed  the  said  deed. 
The  bill  then  states  the  death  of  Lam  mot,  and  that  the  complain- 
ants are  his  heirs  and  devisees.  It  also  states  the  death  of  Bowly, 
and  that  the  defendants  (now  appellees,)  are  his  heirs,  &c.  who  have 
become  [mrties  to  it,  and  are  now  prosecuting  the  said  action  of  eject- 
ment against  the  said  complainants,  wiio  have  become  parties  to,  and 
are  now  defending  the  said  action ;  that  the  said  heirs  of  Bowly,  and 
the  complainants,  have  severally  succeeded,  and  become  entitled  to 
all  the  rights,  claims  and  interest,  of  their  respective  fathers,  in 
regard  to  the  land  hereinbefore  described,  and  held  in  iK)ssession  by 
Lammot  in  his  life-time.  Wherefore  the  complainants  represent, 
that  they  are  justly  and  equitably  entitled  to  hold  and  enjoy  the 
land  and  premises  hereinbefore  particularly  described  and  conveyed 
as  aforesaid,  (except  so  much  thereof  as  Lammot,  in  his  life-time, 
sold  or  leased,)  free,  clear  and  discharged,  of  and  from  all  claims, 
title,  demand  or  interest,  in  or  to  the  said  •  land,  or  in  or  to 
^^^  any  part  thereof,  of  the  heirs  of  Bowly,  or  of  any  person  or 
persons  claiming  under  him,  them,  or  either  of  them.  And  that  if 
the  said  heirs  have  any  title  at  law,  in  or  to  the  said  land,  or  to  any 
part  thereof,  (which  the  complainants  do  not  admit,)  yet  they  are 
not,  in  good  conscience  or  equity  entitled  to  claim,  recover,  or  hold 
the  said  land,  or  any  part  thereof,  but  on  the  contrary,  they  are  alto- 
gether destitute  of  all  just  rights  or  equitable  interests  therein  or 
thereto,  and  to  every  part  thereof. 

Prayer,  that  the  defendants  may  be  decreed  to  release  all  right, 
title  and  claim,  or  supposed  title,  in  and  to  the  said  land  purchased 
and  possessed  by  Lammot  as  aforesaid,  which  may  at  law  now  exist 
or  remain  in  the  said  heirs  of  the  said  Bowly,  unto  the  complainants; 
and  that  the  complainants  may  be  righted  and  relieved  in  all  and 
singular  the  premises,  according  to  equity  and  good  conscience,  and 
that  the  defendants  may  stand  to,  observe,  and  perform  such  order 
and  decree  therein  as  the  nature  of  the  case  requires,  and  shall  seem 
meet,  &c.  The  answer  of  the  defendants  admits  that  William  Lax 
was  in  his  life-time  seized  and  possessed  of  the  said  tract  of  land, 
called  Ohatsworth,  as  stated  in  the  bill  of  complaint ;  and  they  are 
informed  and  believe  that  he  had  been  so  seized  and  i>osse88ed  of 
the  same  for  many  years  before,  and  till  his  death,  and  at  that  time ; 
and  that  for  several  years  before  his  death,  a  rope-walk  had  l)een 
established  by  him  and  Daniel  Bowly  thereon,  in  partnership,  which 
was  carried  on  by  him  and  Bowly,  as  partners,  from  the  time  of  its 
erection  until  the  death  of  William  Lux.    They  admit  that  Wilham 
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Lux,  being  so  seized  of  the  said  tract  of  land,  did  on  the  5th  day  of  May, 
1773,  duly  make  and  execute  his  last  will  and  testament,  appointing 
thereby,  Daniel  Bowly,  the  executor  thereof;  by  which  said  will, 
William  Lux  did,  as  they  are  informed  and  believe,  devise  to  Daniel 
Bowly,  in  fee  simple,  five  acres  of  land,  part  of  the  said  tract  called 
Chatsworth,  including  the  said  rope-walk,  to  be  laid  off  as  by  said 
will  directed ;  and  so  it  has  been,  by  the  high  Court  of  Appeals 
solemnly  decided,  in  an  ejectment  instituted  by  the  lessee  of  the  said 
Bowly  against  Lammot,  the  father  of  the  said  complainants,  and 
therefore  they  deny,  that  William  Lux  devised  to  George  Lux,  any 
part  of  the  said  five  acres  of  land,  but  only  so  much  of  the  said  tract 
of  land  called  •  Chatsworth,  as  remained  free  and  clear  of  the  j.^- 
same.  That  they  are  informed  and  believe  the  said  William  ^"^ 
Lux  departed  this  life  on  or  about  the  20th  of  February,  1777,  leav- 
ing his  wife  Agnes,  at  that  time  in  full  life,  and  that  she  afterwards 
departed  this  life  on,  &c.  and  that  immediately  after  the  death  of 
William  Lux,  the  said  Daniel  Bowly,  having  entered  upon  the  said 
rope-walk,  and  the  land  adjoining,  so  devised  to  him,  the  said  rope- 
walk  was  carried  on  for  a  considerable  length  of  time  by  the  said 
Bowly  and  George  Lux,  whom  the  said  Daniel  took  into  partnership 
with  him  in  that  business,  and  during  that  time,  the  said  rope-walk 
was  carried  on  by  Daniel  Bowly  and  George  Lux,  in  the  same  man- 
ner as  it  had  been  before  by  William  Lux  and  Daniel  Bowly.  They 
admit  that  George  Lux,  having  arrived  at  full  age,  did  on  the  17th 
day  of  April,  in  the  j'ear  of  our  Lord,  1787,  duly  make  and  execute 
to  William  Russell,  a  deed  duly  acknowledged  and  recorded,  which 
they  presume  to  be  the  same  mentioned  by  the  complainants  in  their 
said  bill.  But  they  say  that  the  said  deed  purports  only  to  convey 
sach  part  of  Chatsworth,  of  which  he  was  seized  in  fee  and  which 
he  had  not  granted  or  conveyed  away,  and  did  not,  nor  could  it, 
operate  to  convey  to  William  Bussell,  any  part  of  the  said  fiye  acres 
of  ground,  so  devised  to  Daniel  Bowly,  or  any  interest  therein ;  nor 
have  they  any  reason  to  believe  that  George  Lux  intended  it  should. 
That  they  are  informed  and  believe,  when  William  Lux  died,  Harry 
Dorsey  Gough  was  possessed  of  a  bond  given  to  him  by  William 
Bussell  and  William  Lux,  for  the  payment  of  £100  sterling,  and 
dated  on  the  said  12th  da^'  of  December,  1709,  which  sum  they  are 
informed  and  believe  to  have  been  the  proper  debt  of  William  Rus- 
sell, and  that  William  Lux  was  only  his  security.  And  also,  that 
HsLTTy  Dorsey  Crough  was  at  that  time  possessed  of  another  bond 
given  by  William  Lux  and  Daniel  Bowly  to  him,  for  the  payment  of 
£500  sterling,  dated  the  11th  day  of  August,  1708,  which  was  for 
their  joint  debt,  and  that  the  said  principal  sums,  with  a  considera- 
ble amount  of  interest  thereon,  were  remaining  due  and  unpaid  on 
the  20th  day  of  June,  in  the  year  1787.  But  they  further  say,  that 
they  are  informed  and  believe,  that  at  the  time  of  the  death  of  Wil- 
liam Lux,  he  was  largely  indebted  to  Daniel  Bowly,  and  that  the 
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said  estate  of  said  William  Lux  was  •  indebted  to  Daniel 
oUtI  Bowly,  in  a  much  larger  sum  than  the  said  Bowly's  proportion 
of  the  said  joint  bond  so  due  to  Gough,  in  consequence  whereof  it 
was  the  duty  of  George  Lux,  and  Daniel  Bowly  had  a  right  to  com- 
pel George  Lux,  to  pay  and  satisfy  the  whole  of  said  joint  debt  to 
Gough,  out  of  the  estate  of  William  Lux,  which  George  Lux  re- 
ceived, as  heir  or  devisee  of  said  William,  and  to  indemnify  him  the 
said  Bowly,  against  the  said  debt — And  in  consequence  of  the  said 
deed  of  trust,  William  Russell  was  equally  bound  so  to  do.    And  at 
the  same  time,  they  allege  that  the  estate  of  William  Lux,  which 
came  to  the  hands  of  George  Lux,  as  his  heir  or  devisee,  and  which 
was  so  conveyed  to  William  Buasell,  was  much  more  than  sufficient 
for  that  purpose.    They  here  introduce  and  exhibit  a  plat  of  said 
tract,  called  Chatsworth,  and  certain  parts  thereof,  and  illustrations 
of  said  plat,  which  they  consider  necessary  for  the  fully  apprehend- 
ing and  better  understanding  certain  facts,  which  they  deem  impor- 
tant to  be  stated  and  understood  in  the  examination  and  decision  of 
this  suit ;  on  which  plat  the  said  tract,  called  Chatsworth,  is  located, 
as  beginning  at  the  letter  A,  from  whence  the  first  five  lines  of  said 
tract  run,  with  the  black  lines,  numbered  with  the  black  figures,  1, 2, 
3,  thence  to  the  letter  B,  and  thence  to  the  figure  14,  which  line  from 
the  letter  B,  to  the  figures  14,  is  the  5th  line  of  the  said  tract  men- 
tioned in  said  will,  on  which  the  said  five  acres  are  to  be  laid  out  in 
a  long  square,  and  the  rope-walk  aforesaid  is  represented  on  said 
plat  by  the  narrow  space  between  the  two  black  lines  extending  from 
the  small  black  letter  A,  to  the  letter  K,  through  which  runs  the  black 
broken  line,  which  they  are  informed  and  believe  represents  the  par- 
ticular piece  of  ground,  actually  used  and  occupied  as  the  rope-walk, 
and  which,  by  the  said  devise,  is  directed  to  be  included  in  the  said 
five  acres.    They  are  informed  and  believe,  that  George  Lux,  before 
he  executed  said  deed  to  William  Russell,  had  entered  into  a  contract 
with  Daniel  Lammot,  whereby  he  had  agreed,  to  sell  to  him  a  part  of 
Chatsworth,  containing  14  acres  and  one-quarter  of  an  acre,  for  the  sum 
of  £523  158.  current  money,  and  contracted  to  convey  the  same  by  cer- 
tain metes  and  bounds  to  him,  upon  payment  of  the  said  purchase 
money ;  which  said  14  acres  and  one-quarter  of  an  acre  are,  as  they  are 
informed  and  believe,  truly  located  on  said  plat,  according  to  said  metes 
^  and  •  bounds; — Beginning  at  the  small  black  letter  A,  on  said 
^^  •   plat,  and  running  with  the  red  drawn  lines,  numbered  with  the 
red  figures,  1, 2, 4,  6, 7,  and  thence  to  the  beginning.  That  they  under- 
stand and  believe,  that  after  the  execution  of  said  deed  to  William 
Russell,  the  said  Daniel  Lammot,  not  having  yet  paid  the  said 
purchase  money,  it  was  agreed  between  George  Lux  and  William 
Russell,  that  the  money  so  due  should  be  applied  by  Russell  for 
payment  of  debts  to  be  satisfied  under  the  said  trust,  and  that 
when  the  money  should  be  thus  applied,  Russell  should  execute  a 
deed  for  the  said  ground,  so  sold  to  Daniel  Lammot ;  and  that  in 
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consequence  of  said  agreement,  and  a  further  arrangement  which 
took  place  between  liusseH,  Lammot  and  Gough,  he,  Gongh,  on  the 
20th  day  of  July,  1787,  received  the  said  debt,  so  due  from  Lammot, 
as  a  present  payment,  to  the  amount  thereof,  made  to  him  by  Eus- 
sell,  in  pan  discharge  of  the  said  debt,  which  was  due  to  him  on  the 
said  bonds,  and  for  which  George  Lux  wax  answerable  to  him,  as 
heir  and  devisee  of  William  Lux;  and  on  the  said  20th  day  of  July, 
in  the  said  year,  Gough  credited  Daniel  Bowly  and  George  Lux,  on 
account  of  said  debt,  (the  said  Bowly  and  George  Lux  having  pre- 
viously given  to  Gough  their  bonds  for  the  balance  remaining  due 
on  said  original  bonds,)  by  the  said  sum  of  £523  158.  And  on  the 
same  day  Gk)ugh  charged  Daniel  Lammot,  as  debtor  to  him,  with 
the  same  sum  of  money;  and  to  secure  Gough  from  any  risk  by 
reason  of  this  arrangement,  William  liussell,  who  had  the  legal 
title  in  him  by  virtue  of  the  said  deed  of  trust,  on  the  same  day 
executed  to  Gongh  a  deed,  conveying  to  him  the  said  piece  or 
parcel  of  ground  thus  sold  by  George  Lux  to  Daniel  Lammot,  which 
appears  to  have  been  conveyed  to  Daniel  Lammot  by  Gough,  on  the 
9tb  day  of  May,  1801,  and  not  before.  That  they  are  informed  and 
believe,  that  Eussell  afterwards,  to  wit,  on  the  2d  day  of  April, 
1789,  agreed  to  sell  to  Gough  two  acres  more  of  the  said  tract  of 
land,  called  Ohatsworth,  for  the  sum  of  £70,  to  be  applied  by  Gough 
in  part  discharge  of  the  said  balance  still  remaining  due  to  him, 
and  the  same  day  Gough  gave  the  credit  accordingly.  That  they 
believe  this  purchase  was  made  by  Gough  for  Daniel  Lammot, 
because  it  appears,  that  the  same  day  Gough  charged  him  as  his 
debtor  for  that  same  sum,  on  account  of  said  two  acres  of  ground, 
and  did  •  afterwards  convey  it  to  Lammot,  by  the  same  deed  ^^^^ 
by  which  he  conveyed  to  him  the  said  part  before  sold  to  ^^^ 
him.  And  that  Gough,  having  neglected  to  record  in  due  time  the 
aforesaid  deed  executed  to  him  by  Eussell,  the  said'  Eussell  did,  on 
the  27th  day  of  April,  1789,  by  his  deed,  duly  executed,  acknow- 
ledged and  recorded,  convey  unto  Gough,  both  the  said  parcels  of 
tO'ound,  to  wit,  the  said  14  acres,  and  one-quarter  of  an  acre,  and 
the  said  two  acres  of  ground;  which  said  two  acres  are  truly  located, 
as  they  are  informed  and  believe,  according  to  the  said  metes  and 
bounds,  by  which  they  are  described  in  said  deed  on  said  plat,  be- 
ginning at  the  red  figure  3,  opposite  the  north  side  of  Fayette 
street,  and  running  with  red  lines,  numbered  with  red  figures,  4,  5, 
4,  and  thence  to  the  figure  3,  the  beginning.  That  Daniel  Bowly 
hiid  not,  any  time  before  either  of  those  sales,  located  or  established 
any  lines,  metes  or  bounds  of  the  said  five  acres  of  land,  so  devised 
by  the  said  will,  according  to  which  they  should  be  held  by  him ; 
but  that  no  part  of  said  parcel  oi  ground  which  George  Lux  so  sold 
to  Daniel  Lammot,  interferes  with,  or  even  is  contiguous  to  the 
rope-walk,  except  a  small  portion  thereof  on  the  north,  and  not 
exceeding  half  an  acre;  but  that  in  fixing  the  metes  and  bounds 
27  (y  H.  &  J. 
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by  which  it  was  laid  off  and  sold,  there  seems  to  have  been  pecaliar 
attention  that  it  should  not  interfere  in  general  with  any  probable 
location  which  could  be  made  thereof,  agreeably  to  said  devise. 
They  do  not  admit,  nor  do  they  believe  that  Daniel  Bowly  was  privy 
to,  or  perfectly  acquainted  with,  or  in  any  manner  assented  to  even 
the  first  of  these  sales,  at  least  so  far  as  the  same  interfered  with 
the  said  rope-walk,  or  that  he  had  amy  knowledge  it  did  thus  inter- 
fere therewith,  or  with  the  five  acres  thus  devised;  nor  do  they 
believe  Daniel  Bowly  was  privy  to,  or  perfectly  acquainted  with,  or 
in  any  manner  assented  to  the  sale  of  the  said  two  acres,  or  had 
any  knowledge  that  it  in  any  manner  interfered  with  said  devise, 
until  alter  the  settlement  that  is  stated  to  take  place  between  him 
and  Gough;  but  they  are  informed  by  those  who  were  intimate 
with  Bowly  about  that  time,  and  they  believe,  that  he  was  ignorant 
of  the  said  two  acres  having  been  sold  by  Eussell  when  made, 
or  that  it  interfered  with  the  said  devise,  and  that  when  he  dis- 
covered it,  he  uniformly  expressed  the  utmost  surprise  and  in- 
dignation at  the  conduct  of  Eussell  in  so  doing.  And  as  to  the 
^no  *  ^^^^^ation  that  Daniel  Bowly  was  in  fact  and  reality  a  party 
OUW  Ijj  tiiQgg  transactions,  they  believe  it  utterly  destitute  of  foun- 
dation, for  they  say  that  they  believe  he  considered  himself  no  more 
than  nominally  concerned  or  interested  in  them ;  for  though  he  was 
answerable  to  Gough,  as  far  as  he  was  a  party  to  the  said  debt,  yet 
as  the  estate  of  William  Lux  was  indebted  to  him  to  a  large  amount, 
much  more  than  his  proportion  of,  or  even  the  whole  debt  due  to 
Gough,  for  the  payment  of  which  George  Lux  was  answerable  as 
heir  and  devisee  of  his  said  father,  and  as  the  property  held  by  him 
under  his  said  father,  while  held  by  himself,  and  afterwards  thus 
conveyed  in  trust  to  Russell,  was  greatly  more  than  sufficient  to  dis- 
charge all  William  Lux's  debts,  they  apprehend  that  Daniel  Bowly 
could  not  contemplate  suffering  any  inconvenience  to  himself;  and  as 
he  was  engaged  in  other  concerns  of  his  own  which  engrossed  all  his 
care,  time,  and  attention,  he  was  less  likely  to  trouble  himself  with 
those  in  which  he  could  not  suppose  himself  particularly  interested; 
and  the  less  so,  as  at  that  time,  during  those  transactions,  they  be- 
lieve he  had  no  doubt  of  the  honesty  and  uprightness  of  either 
George  Lux,  or  William  Eussell,  both  of  whom  were  his  neai-  rela- 
tions and  avowed  friends,  and  whose  disposition  to  discharge  him 
from  any  responsibility  on  account  of  the  said  debts  due  to  Gough, 
he  could  have  no  reason  to  question ;  and  so  far  was  that  from  being 
the  case,  that  it  was  the  original  intention  of  George  Lux,  to  have 
conveyed  the  said  i)roperty  to  Daniel  Bowly  as  his  trustee,  who  de- 
clined it,  because  his  other  business  and  occupations  would  not  give 
him  sufficient  leisure,  and  recommended  it  to  him  to  make  the  deed 
to  Eussell.  That  Daniel  Bowly  did  at  length  lose  that  confidence  in 
William  Eussell,  partly,  probably  on  account  of  his  having,  under 
pretext  of  the  said  deed,  thus  acted  to  the  prejudice  of  him,  Bowly, 
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and  partly  in  consequence  of  his  having,  in  many  instances,  wan- 
tonly sold  the  property  which  had  thns  been  conveyed  to  him  in 
trust,  below  its  value,  and  applied  the  money  to  his  own  use,  and 
therefore  Bowly  instituted,  or  caused  proceedings  to  be  instituted 
against  Russell  to  vacate  the  said  trust,  to  prevent  further  miscon- 
duct.    Whereupon  bj'  a  deed,  in  which  George  Lux  joined  with  him, 
he,  Eussell,  on  the  7th  day  of  May,  1796,  conveyed  to  Daniel  Bowly, 
all  the  said  property  contained  in  the  former  deed  •  of  trust,    -^^ 
which  remained  undisposed  of  by  him  upon  the  trusts  men-  ^*^ 
tioned  in  said  deed  thus  executed  to  Daniel  Bowly.    After  which, 
Daniel  Bowly  having  thus  become  seized  of  that  property,  out  of  the 
proceeds  of  which  the  remaining  balance  of  those  debts,  due  as  afore- 
said to  Gough,  was  to  be  paid,  he  gave  his  own  bond  for  the  same, 
to  wit,  on  or  about  the  6th  day  of  June,  1799;  that  all  those  credits 
which  had  been  given  by  Gough  on  the  said  account,  against  Daniel 
Bowly  and  George  Lux,  had  been  given  by  direction  of  Bussell,  in 
consequence  of  transactions  which  had  passed  between  Kussell  and 
Gough,  in  which  it  does  not  appear,  nor  do  they  admit  or  believe 
Daniel  Bowly  had  any  participation ;  that  the  said  balance,  as  stated, 
was  simply  the  sum  that  appeared  to  remain  due  after  adding  up  the 
debits  and  credits;  and  therefore,  supposing  Daniel  Bowly  did  sign 
the  said  balance,  together  with  Gough,  which  they  do  not  know  or 
admit,  and  which  they  think  immaterial,  it  amounted  to  nothing 
more  than  an  admission  on  his  part,  that  the  difference  between  the 
debits  and  credits,  as  so  stated  and  entered  in  said  account,  was 
equal  to  that  sum,  as  it  actually  was.    It  is  not  suggested  that  the 
debits  are  erroneous,  and  it  could  not  have  been  his  duty  to  hav^e  ob- 
jected to  the  credits,  which  had  been  entered  under  the  direction  of 
the  parties  to  the  transactions;  but  from  this  fact  no  inference  can 
be  drawn  that  Daniel  Bowly  knew  that  the  pieces  or  parcels  of  land, 
for  the  price  of  which  some  of  the  credits  had  been  given,  were 
situate  in  such  a  manner  as  to  interfere  with  said  devise,  even  if  he 
took  notice  that  the  said  credits  were  on  account  of  land  sold,  for  he 
well  knew  that  George  Lux  had  conveyed  in  trust  to  Bussell  a  much 
greater  quantity  of  land,  which  did  not  interfere  with  said  devise, 
than  was  necessary  for  the  payment  of  all  the  debts  for  which  he 
was  answerable,  instead  of  the  trifling  sum  for  which  credits  were 
given  in  that  account,  and  he  could  not  suspect  that  Kussell,  in  sell- 
ing those  lands,  had  violated  his  duty  by  selling  lands  which  he  had 
no  right  to  dispose  of;  and  they  deny,  that  it  was  on  any  settlement 
or  adjustment  between  Bowly  and  Gough,  that  credit  was  given  for 
the  said  sum  of  £523  los.  the  price  of  the  said  14  acres  and  a  quar- 
ter of  an  acre  of  land,  as  suggested  in  said  bill  of  complaint.    They 
admit,  that  the  money  arising  from  the  said  sales  was  applied  by 
Rnssell  and  Gough,  •  to  the  extinguishment  of  so  much  of  the 
debt  as  was  due  from  Lux  .and  Bowly  ;  but  say  it  was  lor  a    ^** 
debt,  for  which,  though  the  said  Bowly  was  nominally  answerable  to 
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Goiigh,  3-et  George  Lux  was  under  obligations  to  Bowly,  to  pay 
wholly  to  (rough,  and  was  able  to  pay  it;  and  they  utterly  deny  that 
Bowly  received  great  or  important  advantages  thereby,  because  they 
say,  that  as  there  was  abundant  property  belonging  to  George  Lux, 
and  conveyed  in  trust  to  Eussell,  to  have  paid  the  same  amount^ 
which  was  liable  for  the  said  debt,  and  which  Bowly  might  have  com- 
pelled to  be  applied  thereto,  it  could  not,  therefore,  be  a  valuable  or 
important  advantage  to  Bowly,  that  his  own  property  should  have 
been  illegally  and  needlessly  sold,  and  that  greatly  under  its  valae^ 
and  applied  for  payment  of  a  debt,  which  ought,  in  justice,  equity 
and  conscience,  to  have  been  wholly  paid  by  George  Lux,  or  by  Rus- 
sell, out  of  the  proceeds  of  the  property  which  had  belonged  to 
George,  and  which  he  had  conveyed  in  trust  to  Bussell,  among  other 
things,  for  the  payment  of  that  very  debt.  As  to  the  allegation  here 
again  repeated  by  the  complainants,  that  Bowly  had  the  most  inti- 
mate and  exact  knowledge  of  all  the  circumstances,  they  do  not  ad- 
mit or  beMeve  it  to  be  true,  nor  do  these  i^spon dents  know  or  believe 
that  Daniel  Bowly  furnished  instructions  under  his  own  hand,  or  in 
any  other  manner  to  the  surveyor,  or  to  any  other  person,  directing 
the  said  land  to  be  laid  out  in  the  manner  it  was  sold,  or  interfering 
with  the  said  devise,  for  the  purpose  of  its  being  thus  sold ;  but  they 
think  it  was  probable  enough,  that  after  the  said  sale,  he  may  have  fur- 
nished instructions  to  the  surveyor  to  lay  out  or  run  the  land  by  the 
courses,  according  to  which  it  had  been  sold,  to  discover  its  actual 
position,  and  whether  it  did  interfere  with  the  said  devise.  They 
admit  that  Gough  never  himself  had  actual  possession  of  any  part 
of  said  property  so  conveyed  to  him.  And  that  the  rope-walk  afore- 
said, at  the  time  William  Lux  died,  was  situated  in  an  old  field,  con- 
stituting part  of  the  farm  or  plantation  of  William  Lux,  and  which 
old  field,  except  the  small  part  occupied  as  a  rope-walk,  wa«s  culti- 
vated or  used  for  pasture,  as  part*  of  his  said  farm,  all  which  remained 
in  the  same  situation  for  a  long  time  after  the  death  of  William  Lux« 
and  they  believe,  till  the  time  when  the  said  sales  were  made  as 
-  aforesaid,  and  had  become  an  open  common,  and  for  some  time 
OM.Z  #  rafter;  that  the  said  old  field  contained  within  its  extent, 
not  only  the  said  rope-walk  and  both  the  said  pieces  of  ground  so  sold, 
but  the  piece  of  ground  comprised  within  the  four  red  lines  located 
(m  said  plat,  beginning  at  the  red  figure  4,  then  running  to  the  red 
figure  5,  to  the  red  figure  6,  then  to  the  red  figure  7,  thence  to  the 
beginning,  (within  which  lines  the  letter  T  is  enclosed,)  as  well  as 
additional  ground,  all  which  lay  in  one  common  field,  without  being 
separated,  the  one  part  from  the  other,  by  any  fencing  or  inclosure. 
That  when  Daniel  Lammot  made  the  said  purchase  from  George 
Lux,  or  shortly  after,  they  are  informed  and  believe,  he  did  enter 
upon  some  part  of  the  said  land  contained  within  the  metes  and 
bounds  mentioned,  as  including  the  said  1^  acres,  and  made  im- 
provements thereon,  by  erecting  a  tan  yard,  where  he  carried  on  a 
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tannery,  bat  that  these  im]>rovement8  were  made  by  him  a  consider- 
able distance  from  the  live  acres  so  devised,  and  upon  the  part  which 
Bassell  had  a  right  to  convey,  as  laying  clear  of  the  devise  to  Bowly; 
and  these  respondents  do  not  know  or  admit,  that  Daniel  Lammot 
did  by  virtue  of  the  said  purchases,  actually  take  possession  of  any 
part  of  the  said  land  so  devised  to  Daniel  Bowly,  until  many  years 
after  the  same  had  been  thus  sold  as  before  stated ;  and  although 
John  Eager  Howard  and  George  Lux,  contemplating  the  probable 
extension  of  Baltimore-Town,  and  the  advantage  which  in  that  case, 
it  might  be  to  their  property,  agreed  upon  a  street  to  be  called  Union 
8ti*eet,  to  be  established  between  them,  yet  at  that  time  neither  the 
said  town  nor  precincts  included  the  place,  but  the  ground  thus 
fixed  upon  for  a  street,  constituted  part  of  the  old  field,  as  far  as  the 
same  was  situate  within  the  tract  called  Ghatsworth,  or  was  part  of 
a  common,  as  the}'  believe  and  are  informed,  and  was  without  im- 
provements thereon ;  and  though  they  admit  Daniel  Bowly  lived  the 
greatest  part  of  his  time  in  the  City  of  Baltimore,  or  within  a  few 
miles  thereof,  yet  he  might  certainly  have  lived  thus  near  to  those 
parts  of  the  said  tract,  without  knowing  that  Daniel  Lammot  had 
purchased  land,  the  lines  of  which  included,  or  that  he  claimed  title 
to  any  part  of  the  five  acres  devised  to  him,  as  long  as  the  ground 
lay  either  in  an  old  field  or  a  common,  without  any  part  of  the  said  five 
acres,  or  if  any  only  a  very  small  part  of  the  same,  being  actually  in 
the  possession  or  occupation  of  Daniel  Lammot,  and  the  more  probably 
AC  *  as  his  time  and  attention  was  so  entirely  engrossed  with  mn^ 
other  concerns.  They  admit  that  Daniel  Bowly  was,  from  ^*«' 
the  death  of  said  William  Lux,  well  acquainted  with  the  instrument 
of  writing,  executed  by  William  Lux,  as  his  last  will  and  testament; 
yet  they  believe  and  are  assured,  that  he  was  not  well  acquainted 
with  his  rights  under  that  will  until  some  time  alter,  nor  of  the  legal 
effect  and  operation  of  the  said  devise  to  him  therein,  but  was  in- 
duced erroneously  to  think  that  he  was  to  take  nothing  by  that 
devise,  unless  George  Lux  should  die  under  the  age  of  21  years,  and 
without  issue,  which  was,  as  they  understand,  the  mistaken  con- 
struction generally  given  to  that  devise,  and  that  which  was  given 
to  it  by  the  Conit  of  Baltimore  County  on  the  trial  of  said  eject- 
ment; it  is  not  therefore  to  be  wondered  at,  that  Bowly  should  thus 
have  remained  in  an  error  himself;  and  they  believe  that  until  he 
was  informed  by  an  intimate  friend  of  legal  knowledge,  who  had 
occasion  to  examine  the  said  will,  that  by  the  said  devise  he  had  an 
immediate  right  to  the  said  5  acres,  Daniel  Bowly  did  remain  in 
that  error;  and  they  are  informed  and  believe,  that  a  considerable 
time,  several  years  before  he  instituted  said  ejectment,  Daniel  Bowly 
wiis  in  actual  possession  of  a  house  which  stood  upon  the  said  5 
acres,  at  the  place  where  the  letter  T  is  marked  on  said  plat,  and 
the  lands  around  and  adjoining  to  it;  which  house,  and  a  part  of 
the  said  ground,  constituting  part  of  the  said  5  acres,  have  been 
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ever  since  held  by  Daniel  Bowly,  or  those  claiming  under  him,  ami 
are  yet  so  held;  and  they  further  say,  that  they  are  assured  and 
they  believe,  that  the  reason  why  Daniel  Bowly  did  not  sooner  bring 
his  said  ejectment,  was  his  desire  and  hope  to  have  settled  the  dis- 
pute with  Lammot  amicably,  and  that  he  a  long  time  before  bring- 
ing his  suit,  did  inform  Lammot  of  his  claim,  and  endeavored  to 
come  to  a  settlement  with  him,  and  that  it  was  not  until  he  lost  all 
hopes  of  accomplishing  that  object  that  he  instituted  the  said  eject- 
ment to  obtain  a  legal  decision  upon  his  right  and  title  under  the 
said  will.  That  though  they  do  not  know  or  admit  that  Daniel 
Bowly  was  in  any  manner  privy  to  or  acquiescing  in  the  said  first 
sale,  so  far  as  it  interfered  with  the  said  rope-walk,  or  the  said 
devise ;  yet  should  that  appear  to  be  the  case,  they  feel  the  most 
perfect  conviction  it  was  owing  to  and  during  the  time  of  his  ignor- 
ance of  his  right,  for  nothing  can  be  more  improbable  or  absurd, 
-  ^  than  •  to  supi>ose  that  he  would  thus  needlessly  have  con- 
^**  sented  or  permitted  land,  to  which  he  thought  himself  en- 
titled, to  be  thus  sold  for  the  payment  of  debts  due  from  William 
Lux  and  himself,  which  George  Lux  was  bound  to  pay,  when  the 
said  George  had  such  ample  means  for  payment  out  of  his  own  prop- 
ert3%  which  was  answerable  for  it;  and  that  he  would  so  wantonly 
sacrifice,  for  so  trifling  a  consideration,  property,  which  from  its 
vicinity  to  Baltimore  Town  was  certain  to  become  so  highly  valuable. 
And  from  what  was  the  conduct  of  Daniel  Bowly  after  he  became 
informed  of  his  right,  it  may  be  reasonably  inferred  what  would 
have  been  antecedently  his  conduct,  had  he  earlier  known  his  right. 
But  should  it  appear  that  Bowly  has,  in  any  manner,  been  consent- 
ing, for  any  reason,  to  the  sale  of  the  small  part  of  ground,  which 
according  to  the  first  sale  interferes  with  the  5  acres  by  the  loca- 
tion, he  has  claimed  it  iu^  located  on  said  plat,  so  far  that  the  com- 
plainants should  be  considered  entitled  to  relief,  as  to  that  part; 
'  they  contend  that  they  in  equity  are  entitled  to  be  recompensed  for 
it,  by  being  permitted  to  extend  the  long  square  in  width  so  far  as 
to  contain  5  acres,  clear  of  that  small  part;  and  they  say  that  on 
the  said  plat,  the  5  acres  claimed  by  Daniel  Bowly  is  included  in  the 
parallelogram,  formed  by  the  lines,  beginning  at  the  letter  I,  running 
to  the  figure  19,  to  the  figure  20,  to  the  figure  14,  and  thence  to  the 
beginning;  they  say,  that  of  the  whole  16J  acres  so  conveyed  to 
Daniel  Lammot,  they  do  not  include  2  acres,  they  believe  of  the 
ground  so  devised  to  Daniel  Bowly  therefore  Daniel  Lammot,  and 
those  claiming  under  him,  hold  and  enjoy  at  least  14^  acres  of  the 
land  so  conveyed  to  him,  the  title  to  which  is  not  contested,  and 
this  has  cost  him  no  more  than  j&593  ir>8.  much  less  they  believe, 
than  what  it  was  worth  at  the  time  he  purchased  it,  and  is,  they 
believe,  at  this  time  independent  of  the  improvements  thereon, 
worth  not  less  than  850,000.  They  admit,  that  Daniel  Bowly  insti- 
tuted an  ejectment  against  Daniel  Lammot,  for  the  purpose  of  re- 
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covering  so  much  of  the  said  land  devised  to  him,  of  which  Daniel 
Lammot  had  taken  possession,  which,  on  the  abolition  of  General 
Court,  was  .sent  to  the  County  Court  of  Baltimore  County,  to  be 
there  tried.  That  at  the  said  trial,  the  Judges  of  the  said  Court 
were  of  opinion,  that  Bowly  took  nothing  by  the  said  devise;  that 
the  Judges  of  tlie  Court  of  Appeals  having  reversed  their  judgment, 
the  •  record  was  by  procedendo  sent  back  to  said  County  Court,  j. --  - 
where  the  said  suit  is  now  depending,  the  said  proceedings,  a  ^^^ 
copy  of  which  these  respondents  exhibit.  They  admit  also,  the 
death  of  Daniel  Bowly,  and  that  the  said  defendants  are  his  heirs 
and  representatives.  They  also  admit,  that  Daniel  Lammot  is  dead, 
and  that  the  complainants  are  his  heirs  and  representatives,  and 
have  succeeded  to  his  rights.  They  further  say,  that  most  of  the 
transactions  concerning  w.hich  they  are  called  on  to  answer,  took 
place  at  a  time  when  some  of  your  respondents  were  not  in  the 
United  States,  and  when  others  of  them,  from  their  youth,  and 
other  circumstances,  could  have  little  or  no  knowledge  of  them,  but 
that  they  have  endeavored  to  obtain  what  information  they  could, 
and  having  no  reason  to  doubt  its  correctness,  they  thus  answer  and 
submit  themselves  to  such  decree  in  the  premises  as  to  this  honora- 
ble Court,  shall  seem  agreeable  to  equity  and  good  conscience. 
Without  that,  &c. 

There  was  a  general  replication  to  the  answer,  and  by  agreement 
of  the  parties  testimony  was  taken  and  returned,  and  a  pro  forma 
decree  passed,  dismissing  the  bill  of  complaint.  From  that  decree 
the  complainants  appealed  to  this  Court. 

The  cause  was  argued  at  the  la«t  June  Term,  before  Buchanan, 
C.  J.,  Eable,  Mabtin,  and  Stephen,  J  J. 

Willia^nSy  Taney,  and  Harper^  for  the  appellants,  in  arguing  upon 
the  law  in  the  case,  contended,  1.  That  Bowly  must  be  presumed  to 
hare  known  his  rights  under  the  will  of  William  Lux.  That  he  did 
know  them  was  partly  admitted  by  the  answer,  and  clearly  proved 
by  the  evidence ;  the  maxim,  therefore,  that  ignorantia  juris  non 
eoDCUsatj  fully  applied  to  this  case.  FocJcley  vs.  PocJcley,  1  Vern.  36 ; 
Hobbs  vs.  Norton,  Ibid,  136;  4  Vin.  Ab.  387,  pi  3;  1  Font.  163,  {and 
noU;)  Doct.  dt  Stud.  79,  151,  152,  251;  Mildmaye^s  Case,  1  Coke,  177; 
Bilbie  vs.  Lumley,  2  East,  469,  {and  notes;)  Stevens  vs.  Lynch,  12 
East,  38;  Shotwell  vs.  Murray,  1  Johns,  Chan.  Rep.  516;  Lyon  vs. 
Richmond,  2  Johns.  Chan.  Rep.  59;  Williams  vs.  Hodgson,  in  this 
Court,  at  December,  Term,  1809 ;  and  Beclc  vs.  Thompson  d:  Maris, 
Ibid,  December,  1819,  per  Dorset,  J. 

•  2.  Bowly  being  cognizant  of  the  facts,  and  bound  to  know  m-mg^ 
the  law,  he  is  in  the  predicament  of  one  who  stands  by  and  ^^^ 
sees  his  property  sold  by  another,  without  objecting  or  notifying  the 
purchaser  of  his  title.  He  is  presumed  to  have  acquiesced,  and  is 
clearly  estopped  from  impeaching  the  sale.     Sudg.  L.  V.  522,  (472;) 
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Hobit  vs.  Norton^  2  Chan,  Ca.  128;  Hanning  vs.  Ferrerit,  1  Eq.  €a. 
Abr.  356,  ph  10;  Mocatia  vs.  Murfiatroyd^  1  P.  TFw«.  393;  Poic.  on 
Mori.  463,  464;  Rob.  on  Frauds^  130;  3rire»  vs.  Belknap^  2  Johm. 
Rep.  589;  J%/or  vs.  Co/c,  4  Munf.  351. 

3.  LainiDOi;,  purchasiug  from  Bussell  through  Gough,  is  only  pre- 
sumed to  look  to  the  conveyance  from  George  Lux  to  Bussell;  and 
the  recording  of  William  Lux's  will  was  not  constiaictive  notice  of 
its  contents  to  Lammot,  and  is  no  evidence  of  actual  notice.  More- 
cock  vs.  Dickens,  Ambl.  678 ;  Bedford  d*  Backhouse  vs.  Baectis^  2  Eq. 
Ca.  Abr.  615,  pi.  12;  Cator  vs.  Cooleif,  1  Cox's  Rep.  182;  Fow.  on 
Mori.  634;  Williams  vs.  Sorrell^  4  Ves.  389;  Fentland  vs.  Stokes^  2 
Ball  d;  Beatty,  75;  Bushell  vs.  Bmhell.  1  i8V7*.  d;  Z^/".  90;  Ijatouche  vs. 
Jhinsanj/j  Ibid^  157;  Underwood  vs.  Courtovon,  2  y^^/i.  d-  /><?/".  64; 
Holliday  vs.  Aiken,  per  Chan.  Kilty,  in  1808;  and  i^ifd//.  /..  1'.  531, 

4.  But  supposing  Bowly  and  Lammot  to  be  equally  acquainted 
with  the  contents  of  William  Lux's  will — Lammot  is  a  bona  fide  pur- 
cha.ser  for  a  valuable  consideration,  without  notice,  and  Bowly  claims 
under  a  voluntary  conveyance,  as  devisee.  Courts  of  equity  have, 
and  justly,  a  strong  leaning  and  predilection  for  such  purchasers 
over  volunteers.  1  Fonbl.  168;  Sugd.  L.  V,  522,  547,  557,  (neir  ed.;) 
Maiden  vs.  Menill,  2  Atk.  8;  Warwick  vs.  Warwick,  3  Atk.  293;  1  Eq. 
Ca.  Abr.  333,  334;  2  Eq.  Ca.  Abr.  79,  pi.  1]  \  BaU  db  BeaUy,  271; 
Jerrard  vs.  Saunders,  2  Ves.  Jr.  454;  Bovey  vs.  Smith,  1  Vem.  144. 

5.  The  facts  and  principles  of  law,  applicable  to  this  ease,  place 
Bowly  in  the  condition  and  character  of  an  actual  vendor  of  this 
property — inasmuch  as  the  purchase  money  was  applied,  with  his 
knowledge  and  consent,  to  the  discharge  of  a  debt,  for  which  he  was 
bound  as  principal  debtor.  Stufd.  L.  V.  443,  523,  5^^,  {new  ed.;) 
Jennings  vs.  Moore,  2  Vem.  609;  Niven  vs.  Belknap,  2  Johns.  Rep. 
589. 

6.  Bowly,  by  his  conduct  after  he  became  trustee  of  George  Lux, 
confirmed  the  acts  of  Bussell,  and  made  them  his  own.  It  is  now 
too  late  to  disavow  Bussell's  acts.  Bovey  vs.  Smith,  1  Vem.  146, 
{arguendo;)  Murray  vs.  Fatner,  2  Sch.  dt  Lef.  486;  Mocatta  vs.  Mur- 
gatroyd,  1  F.  Wms.  394 ;  Newl.  on  Cont.  499 ;  Frost  vs.  Beekman^  1 
Johns.  Chan.  Rep.  296,  297. 

7.  Even  if  Bowly  is  not  to  be  regarded  in  the  light,  either  of  a 
vendor,  or  of  a  trustee,  under  the  circumstances  of  this  case,  his  con- 
duct is  clearly  fraudulent  towards  Lammot;  and  he  is  seeking 
to  benefit  himself  by  his  own  fraud. 

R.  Johnson,  and  Wirt.  (Attorney-General  of  U.  S.)  contended,  that 
where  both  parties  were  equally  under  a  mistake  as  to  the  rights  of 
either,  the  party  having  the  legal  title  is  to  be  preferred.  1.  Bowly 
had  no  notice  at  least  of  the  sale  of  the  two  acres. 

•  2.  If  there  was  fraud  it  should  have  been  taken  advantage 
^1^   of  in  the  trial  at  law.    3.  If  there  was  notice  and  no  fraud, 
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yet  Bowly  had  no  notice  of  his  rights,  and  acquiescence  will  not 
prejudice  him.  4.  Both  parties  present  themselves  equally  entitled  to 
equity;  and  5.  The  parties  were  equally  l>ound  to  take  notice  of 
Bowly's  title,  the  will  being  on  record. 

On  the  second .  point,  they  cited  Jj€  Guen  vs.  Oouvernetir^  1  Johns, 
Cos.  436;  Bright  vs.  Uynotij  1  Burr.  396;  Boring  vs.  Singery,  4  H.  i& 
McH.  404;  AUomey- General  vs.  Singery  in  this  Court,  (June,  1809.) 
Boring  \s.  Lemmon^Ty  H.  dt  J.  223;  2  Poih.  385  to  391;  Closet;  vs. 
Mctcferlan^  2  Bun\  1005 ;  Farmer  vs.  Arundel.  2  \\\  Blk.  Rep.  824 ; 
On  the  third  point — 1  Ruth.  Tmt.  b.  1,  ch,  8,  126;  1  Pow.  on  Cont. 
133,  134;  Welford  vs.  Beasly,  1  Ves.  6',  Newl.  on  Cont.  432,  433;  1 
Fonhl.  46,  46,  161,  {note  m;)  2  Poth.  412,  413,  414,  417,  373,  329,  385 
to  391,  408,  409 ;  Ancher  vs.  Tlie  Governor  and  Company  of  the  Ba/nk 
of  England,  2  Doug.  638;  Bize  vs.  I>ickasonj  1  T.  R.  285;  Farmer  vs. 
Arundelj  2  W.  Blk.  Rep.  824 ;  William^s  vs.  Bartholomew,  1  Bos.  cC*  Pull. 
326;  4  Bile.  Com.  26;  Lansdowne  vs.  Lansdowne,  Mosely^s  Rep.  364;  2 
Potr.  on  Cont.  195 ;  i^ti^d.  L.  V.  166;  Bingham  vs.  Bingham,  1  Fe».  126, 
127;  ^fiip^cm  vs.  Vaughan,2  Atk.  33-,  Turner  vs.  Turner,  2  Chan.  Rep. 
81;  Pm«^  vs.  Disbouverie,  3  P.  Www.  316,  320;  OoAre  vs.  Gibson,  Ibid, 
290 ;  Broderiek  vs.  Broderick,  1  P.  TTww.  299 ;  Chesterfield  vs.  Janssen, 

1  Atk.  301,  354 ;  ^a«^  in^ia  Company  vs.  Vincent,  2  At^.  83 ;  Evans 
vs.  Llewellen,  1  C(?j?'«  -Bcp.  333;  i>yer  vs.  i>yer,  2  0/ran.  Ca.  108; 
Cholmondley  vs.  Clinton,  2  Meriv.  171 ;  JTiin^  vs.  Rousmanier,  8  Wheat. 
174;  Xeijy  vs.  TA<?  Panfe  o/  <Ae  T.  ^'.  1  5»nn€y,  37;  «t«/(f.  X.  F.  522, 
557,  (n^n?  ad.;)  Maiden  vs.  Menil,  2  A^A;.  8;  and  Paar^an  vs.  Morgan, 

2  Bro.  Chan.  Ca.  388.  On  the  fifth  point — Morecock  vs.  Dick&ns, 
Ambl.  678;  iSgxton  vs.  Whea4on,  S  Wheat.  229;  Cholmondley  tb.  Clin- 
ton, 2  Meriv,  171 ;  Sugd.  L.  V.  508 ;  Frost  vs.  Beeknian,  1  Johm.  Chan. 
Rep.  298,  299;  Parkist  vs.  Alexander,  Ibid,  398.  ()ttr.  adr.  tmft. 

Stephen,  J.  at  this  term,  delivered  the  opinion  of  the  Court.  On 
the  5th  of  May,  in  the  year  1773,  William  Lux  of  Baltimore  County, 
made  and  executed,  in  due  form  of  law,  his  last  will  and  testament, 
which  contains  the  following  clauses :  '^  I  give  Hud  bequeath  to  my 
dear  wife,  Agnes  Lux,  for  and  during  her  natural  life,  my  tract  of 
land  and  plantation  called  Chatsworth,  with  the  dwelling-house,  and 
all  the  buildings  and  improvements,  thereon,  (save  and  except  the 
rope- walk."  "I  give  and  bequeath  to  my  dear  son  George  Lux,  his 
heirs  and  assigns,  my  tract  of  land  called  Chatsworth,  lying  and  being 
in  Baltimore  County,  containing  nine  hundred  and  fifty  acres ;  but  in 
case  my  said  son  should  die  before  he  attains  of  legal  age,  and  with- 
out issue,  then  1  leave  and  bequeath  the  said  tract  of  land,  called 
Chatsworth,  to  my  dear  wife  Agnes  Lux,  or  her  assigns,  to  be  at 
her  own  will  and  disposal,  as  it  originally  was,  (save  and  except  five 
acres,  to  be  laid  oft'  in  a  long  square,  on  the  south  two  decrees  west 
one  hundred  and  thirty-one  perches  line,  being  the  fifth  line  from 
the  beginning,  and  that  said  five  acres,  together  with   the  rope- 
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walk  and  all  the  buildings  and  improvements  thereon,  I  give  and 
bequeath  to  my  dear  nephew  and  partner,  Daniel  Bowly,  his  heirs 
and  assigns."    George  Lux,  on  the  17th  day  of  April,  in  the  year 
1787,  by  deed,  reciting  that  whereas  he  was  indebted  to  several  per- 
sons in  large  sums  of  money,  which  he  was  desirous  to  discharge, 
and  for  other  pur[)Oses  therein  specified,  conveyed,  among  other 
property,  all  that  part  of  a  tract  of  land  called  and  known  by  the 
name  of  Chatsworth,  which  had  not  theretofore  been  granted  and 
conveyed,  to  William  Eussell,  and  his  heirs,  in  trust,  to  sell  and  dis- 
pose of  the  same,  and  with  the  proceeds  of  sale  to  pay  and  extin- 
guish  the  debts  due  by  him,  the  said  George,  and  the  residue 
thereof,  if  any  there  should  be,  to  appropriate  in  the  manner  by 
the  said  deed  directed.     On  the  20th  day  of  July,  in  the  year  1787, 
William  Eussell,  in  virtue  of  the  trust  with  which  he  was  invested 
by  the  deed  above  mentioned,  sold  to  Datiiel  Lammot  fourteen  acres 
and  one-quarter  of  an  acre  of  land,  in  fee  simple,  beinj;  part  of  the 
said  tract  of  land  called  Chatsworth.    And  on  the  second  day  of 
April,  in  the  year  1789,  the  said  William  Eussell  sold  to  the  said 
Lammot  two  acres  more  of  said  land,  in  fee,  making  in  the  whole 
sixteen  acres  and  one-quarter  of  an  acre,  for  the  consideration  of 
m^gi  ^^®  hundred  and  ninety-three  pounds  fifteen  shillings  current 
OZIM  #  money.    William  Lux  and  Daniel  Bowly,  being  indebted  to  , 
a  certain  Harry  Dorsey  Gough  in  the  suni  of  five  hundred  pounds, 
by  bond  bearing  date  the  eleventh  day  of  August,  in  the  year  17(>8,  it 
was  agreed  between  the  said  Eussell,  Lammot  and  Gough,  that  Gough 
would  credit  the  bond  of  Lux  and  Bowly  with  the  amount  of  the 
purchase  money,  and  that  the  land,  so  as  aforesaid  sold  should  be 
conveyed  to  Gough,  to  make  the  same  responsible  to  him  for  the 
credit  so  given.     In  pursuance  of  said  agreement,  William  Eussell, 
on  the  27th  day  of  April  in  the  year  1789,  conveyed  the  said  sixteen 
and  a  quarter  acres  to  Gough,  in  order  to  make  the  same  responsible 
to  him  for  the  credit  so  given.    On  the  9th  day  of  May,  in  the  year 
1801,  Gough  conveyed  to  Lammot  the  said  sixteen  and  a  quarter  acres 
of  land,  for  the  consideration  therein  specified.    It  appears,   from 
the  proof  in  the  cause,  that  Bowly  had  perfect  knowledge  of  the 
sale  of  the  fourteen  and  a  quarter  acres  of  land,  and  of  the  location 
thereof,  and  there  is  reason  to  believe,  from  the  testimony,  that  he 
also  knew  of  the  second  sale  of  the  two  acres.    It  further  appears  from 
the  evidence,  that  on  the  days  when  the  said  sales  were  respectively 
made,  the  bond  of  Daniel  Bowly  and  George  Lux  was  credited  with 
the  amount  of  the  purchase  money,  stipulated  to  be  paid  for  the 
sixteen  and  a  quarter  acres  of  land  sold  as  aforesaid ;  the  bond  of 
William  Lux  and  Daniel  Bowly  having  been  substituted,  after  the 
death  of  William  Lux,  by  the  bond  of  Daniel  Bowly  and  George 
Lux.    In  what  character  Bowly  stood  bound  in  the  original  bond, 
whether  as  principal  or  surety,  no  where  expressly  appears  from  the 
proof;  though  it  is  strongly  to  be  inferred,  from  the  circumstances 
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in  the  case,  that  they  were  both  bound  as  principals,  as  if  they  were 
not,  it  is  not  to  be  believed  that  Lux  would  have  assumed  upon  him- 
self a  liability  to  pay  the  debt  after  the  death  of  his  father.  The 
said  William  Russell,  by  deed  bearing  date  the  7th  day  of  May, 
1790,  relinquished  his  trust  to  Daniel  Bowly,  who  on  the  6th 
of  June,  1799,  substituted  the  bond  of  Bowly  and  Lux,  by  his 
own  obligations  to  Gough,  for  £1,000,  which  it  is  presumed  he  was  in- 
duced to  do,  as  he  had  succeeded  to  the  trust  originally  vested  in 
Russell,  and  had  thereby  obtained  possession  of  George  Lux's. 
pn>perty,  which  he  was  authorized  to  apply  to  the  payment 
of  his  part  of  said  debt.  Although  the  bond  of  Bowly  and  Lux 
*  was  credited  by  Gough  with  the  amount  of  the  said  sales  of  j^^-- 
16J  acres  of  land,  sold  by  Rassell  to  Lammot,  it  does  not  ^^^ 
appear  that  Bowly  derived  any  benefit  or  advantage  by  such  credit^ 
because  it  amounted  to  so  very  little  more  than  Lux's  one-half  of  the 
debt,  supposing  them  to  be  equally  bound,  (which,  from  the  facts 
and  circumstances  in  the  case  it  is  presumed  they  were;)  and  be< 
cause  it  further  ai>pears,  that  the  bond  from  Bowly  to  Gough,  which 
was  substituted  for  the  bond  of  Bowly  and  Lux,  was  satisfied  and 
paid  with  Bowly's  own  funds ;  aud  because  it  further  appears  from 
the  testimony  in  the  cause,  that  William  Lux,  at  the  time  of  his 
death,  was  considerably  indebted  to  Bowly,  for  the  payment  of 
which  debt,  the  property  of  William  Lux  was  more  than  sufficient. 
It  appears  from  the  testimony  of  the  late  Judge  Ridgely,  who  was 
the  intimate  friend  and  legal  adviser  of  Bowly,  that  although  Bowly 
was  well  acquainted  with  the  devise  to  him  in  the  will  of  William 
Lux,  yet  he  never  believed  that  he  became  entitled  to  the  land  there- 
by devised,  till  the  death  of  George  Lux  without  issue ;  and  that 
after  the  death  of  George  Lux's  son,  and  he  thinks  also  after  the 
death  of  his  wife,  he  was  consulted  by  Bowly  on  the  legal  eff'ect  and 
operation  of  certain  clauses  in  William  Lux's  will,  and  particularly 
with  regard  to  the  rope-walk  which  was  erected  upon  the  five  acres 
of  land  devised  to  Bowly  by  the  will  of  William  Lux;  and  that  the 
opinion  which  he  gave  to  Bowly  was,  that  he  became  entitled  to  the 
rope-walk,  and  the  land  appertaining  to  that  establishment,  under 
said  will,  independent  of  the  contingency  of  George  Lux's  death 
without  issue.  Some  time  after  Bowly  had  obtained  this  opinion, 
he  instituted  an  action  of  ejectment  in  the  late  (jcneral  Court,  for  so 
much  of  the  five  acres  as  Lammot  purchased ;  on  the  abolition  of 
which  Court,  the  cause  was  sent  to  Baltimore  County  Court,  to  be 
there  tried;  the  Judges  of  that  Court  were  of  opinion  that  Bowly 
took  nothing  by  the  devise,  from  whose  judgment  there  was  an 
appeal  to  this  Court;  and  at  June  Term,  1810,  the  judgment  of  the 
County  Court  was  reversed,  and  the  case  remitted  to  said  County 
Court,  with  a  procedendo,  where  the  suit  in  now  pending.  The  com- 
plainants, who  are  the  representatives  of  Lammot,  filed  a  bill  on  the 
equity  side  of  Baltimore  County  Court,  to  obtain  an  injunction  to 
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stay  proceedings  at  law,  ancl  to  have  a  conveyance  of  all  the  right 
and  title  ot'Bowly's  •  representatives,  to  the  purchases  made 
by  Lammot  in  his  life-time,  executed  to  them.    The  Couuty 
€ourt,  with  the  consent  of  the  parties,  decreed  pro  forma  a  dismissal 
of  the  complaiuaut's  bill,  with  costs  to  the  defendants ;  from  which 
decree  the  complainants  have  appealed  to  this  Court.    The  question 
now  to  be  decided  is,  whether  or  not  they  have  shown  sufficient 
grounds  of  equity  to  entitle  them  to  the  relief,  which  they  come  here 
to  obtain  f    And  whether  they  are  so  entitled,  depends  upon  the 
agency  which  Bowly  had  in  the  purchases  made  by  their  deceased 
ancestor,  and  the  knowledge  he  had  of  his  rights  at  the  time  they 
were  made.    The  principle  involved  in  the  decision  of  this  question 
is  an  important  one,  as  well  on  account  of  its  immediate  bearing 
upon  this  case,  as  of  the  inflnence  and  operation  it  may  hereafter 
have  in  deciding  questions  of  title  which  may  arise  under  similar 
circumstances.    The  question  presented  for  the  decision  of  this  Court 
is  simply  this,  whether  a  man,  having  a  legal  title  to  a  parcel  of 
land,  but  who  is  ignorant  of  his  right,  forfeits  his  title  to  that  land, 
by  concealing  his  right,  when  he  knows  that  another  is  about  to  pur- 
chase it  from  a  third  person  ?    And  this  question  is  to  be  decided 
upon  the  principles  of  equity  and  conscience,  which  can  never  inflict 
a  punishment  upon  innocence,  or  decree  a  forfeiture,  when  there  has 
been  no  fault.    On  the  contrary,  it  is  at  all  times  the  anxious  wish 
of  a  Court  of  Chancery  to  relieve  against  forfeitures  and  penalties, 
where  the  principles  of  justice  and  equity  do  not  forbid  it.    Has  then 
the  conduct  of  Daniel  Bowly  been  such  as  to  merit  the  infliction  of 
punishment  at  the  hands  of  this  Court?    Because  a  punishment  it 
is  termed  by  the  authorities  which  treat  upon  the  subject,  and  they 
speak  of  the  forfeiture  as  a  punishment  inflicted  by  reason  of  the 
guilt  of  the  party  in  not  disclosing  his  right.    It  would,  at  the  first 
blush,  seem  quite  sufficient  to  ask,  how  can  a  man  disclose  a  title  of 
which  he  has  no  knowledge  ?    To  the  common  sense  of  the  world 
this  would  seem  to  be  an  impossibility,  and  the  law,  which  is  a  sys- 
tem of  written  reason,  never  enforces  a  vain  or  impossible  thing.    It 
is  proved  by  all  the  witnesses  who  speak  upon  the  subject,  that  they 
never  heard  of  Bowly's  claiming  any  title  to  the  property  in  question, 
until  long  after  the  purchases  were  made  by  Lammot,  and  all  of  them 
were  his  neighbors,  and  some  of  them  his  most  intimate  friends. 
Kor  is  it  a  matter  of  surprise  that  Bowly  was  unacquainted  with 
•  the  operation  of  law  upon  that  clause  of  William  Lux's  will, 
^^^  under  which  his  representatives  now  claim  title  t<»  the  prop- 
erty in  controversy,  since  it  appeal's  that  the  judicial  tribunals  of  the 
State  entertained  different  opinions  upon  the  true  construction  of  it, 
aided  as  they  were  by  all  the  lights  of  science  in  their  exposition  of 
it.    It  may  then  be  safely  assumed  to  have  been  at  least  a  doubtful 
question,  and  one  upon  which  it  is  not  unreasonable  to  say,  that 
Bowly  might  have  been  in  the  dark.    If  then  he  was  ignorant  of  his 
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title,  what  says  the  law  upon  the  subject  T  In  1  Poioell  mi  Contracts^ 
131,  132, 133,  after  stating  that  there  might  be  either  an  express  or 
tacit  assent  to  a  contract  or  agreement,  he  says,  ^^a  tacit  assent  may 
arise  in  several  ways — It  may  be  inferred  from  inaction,  or  forbear- 
ance of  a<;ting.  Thus  a  man,  by  his  silence,  in  ca^^e  lie  be  present, 
and  acquainted  with  what  is  doing,  is  supposed  to  give  his  assent  to 
what  is  then  done ;  unless  it  appears  that  he  wafi  awed  into  silence, 
or  any  way  hindered  from  speaking."  "  And  in  such  cases,  assent 
is  presumed  even  against  an  infant;  for  it  is  meant  as  a  punishment 
for  his  <Hmcealing  his  right,  by  which  an  innocent  person  is  drawn 
in  to  advance  his  money.'^  If  then  a  tacit  a.ssent  is  imputed  to  in- 
fants, wlio  are  peculiarly  the  objects  of  a  Court  of  Chancery's  care 
and  protection,  it  can  only  be  upon  the  ground  of  knowing  their 
rights,  and  a  culpable  and  fraudulent  concealment  of  such  know- 
ledge. The  same  author  says,  in  page  134,  "in  order  to  warrant  us 
in  concluding  from  a  man's  silence,  that  he  has  relinquished  his 
right,  two  things  are  necessary — The  first  is,  that  he  should  know 
that  what  belongs  to  him  is  conveying  to  another;  for  when  one  for- 
beai's  to  act  through  mere  ignorance,  it  can  have  no  effect" — and 
'^secondly,  that  he  should  be  voluntarily  silent,  though  he  has  full 
liberty  to  speak."  So  in  1  Fonblanque^  IGl — The  author  says,  "there 
is  also  un  implied  as  well  as  an  express  assent ;  as  where  a  man,  who 
has  a  title  and  knows  of  it,  stands  by,  and  either  encourages,  or  does 
not  forbid  the  purchase,  he  shall  be  bound,  and  all  claiming  under 
him,  by  it.  Neither  shall  infancy  or  coverture  be  any  excuse  in  such 
case.  And  this  seems  a  just  punishment  for  his  concealing  his  right, 
by  which  an  innocent  man  is  drawn  in  to  lay  out  his  money."  It  is 
then  upon  the  principle,  that  the  party  committed  a  fraud  by  con- 
cealing his  right,  that  he  becomes  bound,  and  all  claiming  under 
him.  In  Niven  vs.  *  Belknap,  2  Johnson^s  Rep.  589,  the  same 
principle  is  recognized  by  Thompson,  Justice,  that  where  a  ^^"^ 
man  has  a  title,  and  knows  of  it,  and  either  encourages,  or  does  not 
forbid  the  purchase,  he,  and  all  claiming  under  him,  shall  be  bound 
by  such  purchase;  and  in  support  of  his  opinion  he  refers  to  1  Fan- 
hlanquej  1(>1.  In  Ler^y  vs.  llie  Bank  of  the  ('nited  States,  1  Binney^s 
Rep.  27,  the  case  was  this:  a  forged  check  was  credited  as  cash  in 
the  holder's  bank  book,  and  he  being  afterwards  informed  that  the 
check  had  been  forged,  under  a  mistake,  of  his  legal  rights,  agreed 
that  if  the  check  was  a  forgery,  he  would  not  take  advantage  of  the 
deposit.  Shippeu,  Chief  «Iustice,  decided,  that  the  party  was  not 
bound  by  his  agreement,  it  being  made  under  a  mistake  of  his  right. 
In  this  case  the  Chief  fJustice  says,  ''the  case  of  Penri  and  Lord 
Baltimore  is  decisive  to  this  point.  I  was  present  at  the  argument 
half  a  century  aj^o,  and  heard  Lord  Hardwicke  say,  though  it  is  not 
mentioned  in  tlie  printed  report,  that  if  Lord  Baltimore  made  the 
agreement  in  question,  under  a  mistake  of  his  right  to  another  de- 
gree of  latitude,  he  ought  to  be  relieved,  but  that  he  wjis  not  luiw. 
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taken.'^  In  Oreen  vs.  Price^  1  Munford,  453,  Judge  Tucker  lays  down 
the  law  to  be,  that  if  a  man  has  an  equitable  title  to  lands,  and 
knows  of  it,  and  either  encourages,  or  does  not  forbid  the  purchase, 
he,  and  all  claiming  under  him,  shall  be  bound  by  it ;  and  in  sup- 
port of  his  opinion  he  refers  to  1  Fonhlanque^  B.  1,  ch.  3,  s.  4.  Thus 
it  appears,  that  some  of  the  most  enlightened  and  eminent  Judges 
of  our  country,  have  given  their  sanction  to  the  doctrine,  that  a  party 
is  not  bound  by  his  silence,  unless  he  has  a  knowledge  of  his  right, 
and  fraudulently  conceals  it  where  he  ought  to  speak.  In  Bize  vs. 
Dickason^  1  T.  R,  285,  Lord  Mansfield,  in  delivering  the  opinion  of 
the  Court,  is  reported  to  have  said,  "  the  rule  had  always  been,  that 
if  a  man  has  actually  paid,  what  the  law  would  not  have  compelled 
him  to  pay,  but  what  in  equity  and  conscience  he  ought,  he  cannot  re^ 
cover  it  back  again  in  an  action  for  money  had  and  received.  But  where 
money  is  paid  under  a  mistake,  which  there  was  no  ground  to  claim  in 
conscience,  the  party  may  recover  it  back  again  by  this  kind  of  action." 
Evans^  in  his  essays,  treating  upon  mistakes  of  law,  lays  down  the  law 
to  be,  that  where  no  natural  obligation  intervenes,  even  what  is  paid 
under  a  mistake  in  law  may  be  recovered  back ;  and  he  refers,  in 
*  suPP^r^  ^^  ^is  opinion,  to  certain  decisions  of  Lord  Kenyon 
^'^^  and  Lord  Mansfield,  to  the  same  effect,  and  observes,  that  he 
conceives  it  may  now  be  positively  stated,  that  this  opinion  is  adopted 
in  the  English  Law.  In  Evans  vs.  Llewellyn^  2  BrowfCs  Chancery 
Cases,  150,  it  is  decided,  that  a  conveyance  obtained  from  persons 
uninformed  of  their  rights,  should  be  set. aside,  though  there  was  no 
actual  fraud  or  imposition.  In  Hunt  vs.  Rousmanier,  8  Wheat.  214, 
the  Chief  Justice,  iu  speaking  of  the  case  of  Lansdowne  vs.  Lam- 
downe,  says,  if  it  be  law,  it  has  no  inconsiderable  bearing  on  this 
cause.  There  are  certainly  strong  objections  to  this  decision  in  other 
respects;  but  as  a  case  in  which  relief  has  been  granted,  or  a  mis- 
take in  law,  it  cannot  be  entirely  disregarded.  He  then  goes  on  to 
saj' — "Although  we  do  not  find  the  naked  principle  that  relief  may 
be  granted  on  account  of  ignorance  of  law,  asserted  in  the  books,  we 
find  no  case,  in  which  it  has  been  decided,  that  a  plain  and  acknow- 
ledged mistake  in  law,  is  beyond  the  reach  of  equity.'^  We  have 
here,  then,  the  high  authority  of  this  most  distinguished  man,  and 
eminent  Judge,  that  a  party  acting  under  a  clear  and  unequivocal 
mistake  of  his  legal  rights,  is  entitled  to  relief  in  a  Court  of  equitable 
Jurisdiction;  and  that  the  doctrine  of  a  Court  of  Chancery  is  not, as 
has  been  contended,  that  equity  will  not  administer  relief  upon  that 
ground,  upon  the  principle  that  every  man  is  bound  to  know  the  law. 
It  is  not  intended  to  say,  that  the  plea  of  i{fnorantia  juris  would  in 
all  instances  be  available  in  civil  cases,  (in  criminal  it  never  can  be,) 
because  some  legal  proi)osition8  are  so  plain  and  familiar,  even  to 
ordinary  minds,  that  it  would  be  doing  violence  to  probability  to  im- 
pute ignorance  in  such  cases;  but  it  is  only  meant  to  say,  that  where 
the  legal  principle  is  confessedly  doubtful,  and  one  about  which  ignor- 
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ance  may  well  be  supposed  to  exist,  a  person  acting  under  a  misap- 
prehension of  the  law  in  such  a  case,  shall  not  forfeit  any  of  his  legal 
rights,  by  reason  of  such  mistake.  So  Newland,  in  his  treatise  on 
contracts,  says,  that  mistake  or  misapprehension  of  the  law,  is  a 
ground  of  relief  in  equity ;  as  if  a  man  purchases  his  own  estate, 
and  pays  for  it,  the  Court  will  order  the  purchase  money  to  be  re- 
funded, on  the  ground  that  there  was  a  plain  mistake.  It  appears 
then,  from  what  has  been  observed  in  the  foregoing  opinion,  that  some 
of  the  most  enlightened  •  and  celebrated  men,  whose  charac-  ^.^^ 
ters  are  recorded  in  judicial  history,  have  given  the  sanction  ^'^^ 
of  their  illustrious  names  to  the  doctrine,  that  no  man,  acting  under 
a  plain  and  acknowledged  mistake  of  his  legal  rights,  shall  forfeit 
those  rights,  in  consequence  of  such  misa])prehension.  The  author- 
ities in  support  of  this  principle,  might  be  multiplied  to  an  almost  in- 
definite extent,  but  it  is  deemed  unnecessary  further  to  enlarge  upon 
the  subject.  It  is  the  opinion  of  this  Court,  that  the  decree  of  the 
Court  below  be  affirmed,  with  costs  to  the  appellees. 

Decree  affirmed. 


Chew  vs.  Gary. 

A.  by  will,  bequeathed  her  slave  Mary,  to  B.  for  life,  and  that  at  B^s  death, 
Mary  was  to  be  free — during  the  life  of  B.,  Mary  has  issue,  such  issue 
are  slaves. 

Appeal  from  Anne  Arundel  County  Court.  The  appellant,  on 
the  14th  of  June,  1822,  filed  in  that  Court  his  petition  for  freedom, 
against  the  appellee,  representing  that  Mary  Ann  Wood,  on  the  10th 
day  of  October,  1800,  made  her  will,  in  which  is  this  clause :  "  My 
will  and  desire  is,  that  all  my  negroes  shall  be  free,  except  my  negro 
woman  Nanny;  and  my  will  is  that  she  shall  serve  my  mother,  Ann 
Brown,  during  her  life,  and  at  her  death  my  said  negi*o  woman  Nanny 
to  enjoy  her  freedom."  This  woman  was  the  mother  of  the  appel- 
lant. The  appellant  wa«  bora  during  the  life  of  Ann  Brown,  and 
subsequent  to  the  death  of  Mary  Ann  Wood,  the  testatrix,  and 
claimed  his  freedom  in  virtue  of  the  above  clause  in  the  said  will. 
The  defendant  demurred  generally  to  the  petition  ;  and  the  County 
Court  ruled  the  demurrer  good,  and  gave  judgment  for  the  defend- 
ant. From  that  judgment  the  petitioner  appealed  to  this  Court. 
The  ca«e  was  argued  before  Buchanan,  C.  J.,  Earle  and  Ste- 
phen, J  J. 

Brice^  for  the  appellant.     The  only  question  for  the  consideration 
of  this  Court  is,  whether  the  petitioner  who,  it  is  by  the  pleadings 
conceded,  was  born  after  the  death  of  Mary  Ann  Wood,  but  dnring 
the  life  of  Ann  Brown,  is  by  virtue  of  the  clause  in  the  will  of  Mj^^xrv 
Ann  Wood,  liberating  the  petitioner's  mother  at  the  decease  of  A.\yn 
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Brown,  entitled  to  bis  freedom  T  HugJws  vs.  Negro  Milly,  5  H.  d;  J. 
310.  The  Act  of  1809,  ch.  171 ;  Negro  Jack  vs.  Hopewell,  (ante  20, 
note.) 

Brewer,  Jr,  lor  the  appellee,  relied  u\you  Hamiltan  vs.  Cragg,  (ante 
16.)  Judgment  affirmed. 


627  *Thk  Cumberland  Bank  of  Allegany  vs.  M'Kinley. 

An  endorsee  cannot  maintain  an  action  on  a  promissory  note  payable  to 

order,  where  the  indorsement  is  in  blank,  (a) 

Appeal  I'roin  Allegany  County  Court.  Assumpsit  on  a  promissory- 
note  by  the  holder  against  the  payee.  The  defendant,  (now  appellee) 
pleaded  non  assinnps^itj  and  the  Act  of  Limitations.  The  writ  issued 
on  the  25th  of  October,  1821.  At  the  trial  the  plaintiff  produced  in 
evidence  the  following  note : 

"  85,350.  Allegany  County,  Dec.  28,  1819. 

Sixty  days  after  date,  I  promise  to  pay  Henry  M'Kinley,  or  order, 
five  thousand  three  hundred  and  fifty  dollars,  for  value  received, 
negotiable  and  payable  at  The  Cumberland  Bank  of  Allegany. 

James  Kinkead." 

Endorsed  "Henrv  M'Kinley,  Joseph  Caktek." 

They  ako  offered  in  evidence  a  protest  of  the  said  note,  made  on 
the  29th  of  February,  1820.  They  then  produced  as  a  witness  John 
M'Neili,  who  it  was  admitted  was,  on  the  24th  day  of  December, 
1819,  and  still  wa^,  a  notary  public  of  the  State  of  Maryland,  com- 
missioned and  duly  qualified,  residing  in  the  Town  of  Cumberland, 
and  a  competent  witness  in  the  cause ;  by  whom  the  plaintiffs  proved, 
that  he  the  said  John  M'Neill  wa^s  acquainted  with  the  hands-writings 
of  James  Kinkead,  the  drawer  of  the  note,  and  Henry  M'Kinley  and 
Joseph  Carter,  the  endoi^sers,  and  had  frequently  seen  them  write ; 
that  he  believed  that  the  signatures  of  the  said  James  Kinkead,  as 
drawer,  and  Henry  M'Kinley  and  Joseph  Carter  as  endorsers  of  the 
note,  were  in  the  proper  hand-writing  of  the  said  drawer  and  en- 
dorsers respectively ;  that  the  said  John  M'Neill,  as  notary  public, 
on  the  29th  day  of  February,  1820,  presented  the  note  for  payment 
at  The  Cumberland  Bank  of  Allegany,  and  inquired  for  the  said 
James  Kinkead,  for  the  purpose  of  demanding  payment,  who  was 
not  there;  that  he  the  said  James  Kinkead  did  not  pay  the  said 
note,  nor  did  Henry  M'Kinley  or  Joseph  (carter  pay  the  same ;  and 
that  he  the  said  John  M'Neill  did  then,  as  notary  public  aforesaid, 
protest  said  note  for  non-payment,  as  by  the  protest  appeared.  The 
plaintiffs  further  proved  by  the  same  witness,  that  ever  since  his 


(a)  But  see  Rev.  Code,  Art.  35,  sec.  8. 
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appoiDtment  as  a  notary  public,  it  was  his  uniform  practice  to  give 
notice  of  non-payment  to  enclorsors,  living  out  of  Cuml)erlaud,  by 
letters  addressed  to  them  by  the  next  mail  after  the  protest,  to  the 
postoffice  *  nearest  the  residence  of  the  parties;  that  he  be-  -^^ 
lieves  that  he  never  omitted  to  give  regular  notice  in  any  ^^^ 
case,  and  that  he  believed  he  gave  such  notice  in  this  case,  the 
defendant  living  at  the  time  out  of  the  Town  of  Oumberhind ;  but 
that  he  had  no  recollection  of  this  transaction  separate  and  distinct 
from  the  protest,  and  from  his  habit  of  doing  business,  and  that  his 
belief  was  founded  merely  on  his  habitual  mode  of  doing  business  as 
notary,  and  his  sense  of  duty  to  giv^e  notice.  He  further  stated, 
that  this  was  the  first  note  ever  protested  by  him.  That  on  the 
day  after  the  protest  in  this  case,  he  called  on  Matthew  Wallace, 
the  cashier  of  the  bank,  and  told  him,  the  said  Wallace,  he  need  not 
give  himself  the  trouble  after  that  time  of  sending  notices,  for  that 
he  the  witness  would  give  notices  in  all  cases;  and  that  from  that 
conversation  alone,  he  believes  he  obtained  from  Wallace,  agent  of 
the  defendant,  information  of  the  place  of  residence  of  the  defend- 
ant, but  that  he  had  no  particular  recollection  of  the  fact;  and  that 
he  had  not  then,  and  had  not  now,  any  personal  knowledge  of  the 
place  of  residence  of  the  defendant.  On  this  evidence  the  defend- 
ant prayed  the  Court  to  direct  the  jury,  that  the  plaintifls  were  not 
entitled  to  recover,  which  direction  the  Court,  [Buchanan,  C.  J. 
and  T.  Buchanan,  A.  J.]  gave.  The  plaintitT's  excepted ;  and  the 
verdict  and  judgment  being  for  the  defendant,  they  appealed  to  this 
Court. 

The  cause  was  about  to  be  argued  before  Buchanan,  C.  J.,  Eable, 
Mabtin,  Stephen,  and  Abcheb,  JJ.,  by  Jones  and  Speed,  for  the 
api>ellants;  and  Taney,  for  the  appellee. 

When  it  appearing  that  the  endorsements  on  the  note  were  in 
blank. 

The  Coubt,  upon  that  ground  only,  without  examining  or  decid- 
ing any  other  point  in  the  cause,  affirmed  the  judgment  of  the  Court 
below,  (a)  Judgment  affirmed. 


*  Williams'  Ex'rs  vs.  The  Mayob,  &c.  of  Annapolis.  529 

W.  in  1785,  leased  from  M.  and  A.  for  99  years,  renewable  forever,  a  lot  of 
ground  at  a  fixed  reot,  and  covenanted  in  the  lease  to  pay  the  rent.  He 
entered  upon  the  property,  and  paid  the  rent  until  1803.  The  lease  was 
not  legally  acknowledged  or  recorded.  In  1812,  M.  and  A.  brought  an 
action  of  covenant  at  law  against  W.  to  recover  the  rent,  and  failed, 


(a)  Day  vs.  Lyon,  ante,  140,  and  Hudson  vs.  Ooodioin,  5  H.  &  J.  115. 
28  6  H.  &  J. 


\\ 
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because  of  the  defective  execution  and  acknowledgment  of  the  lease. 
W.  and  those  claiming  under  him,  remained  in  undisturbed  poBsesBion 
of  the  property.  In  1815,  M.  &  A.  filed  their  bill  in  Chancery  against 
W.  to  compel  him  to  account  for  the  rents  from  1808,  and  to  accept  a 
new  lease  formally  executed.  W.  afterwards  died,  and  the  suit  was 
revived  against  his  executors — Held^  that  the  complainants  were  en- 
titled to  recover  the  rents,  with  interest,  and  that  neither  the  judgment 
at  law,  nor  the  Statute  of  Limitations,  could  affect  their  claim.  But 
that  the  executors  of  W.  were  not  bound  to  accept  a  new  lease,  (a) 

Appeal  from  a  decree  of  the  Court  of  Chancery.  The  bill  was 
filed  against  the  testator  of  the  defendants,  (now  appellants,)  on  the 
23d  of  November,  1816,  to  compel  him  to  take  from  the  complain- 
ants, (now  appellees,)  a  lea«e  for  a  lot  of  ground  in  the  City  of 
Annapolis,  which  in  1785  they  contracted  to  lease  to  the  original 
defendant;  and  also  to  compel  him  to  pay  rent  for  the  said  lot. 
Williams,  pending  the  suit,  died,  and  a  bill  of  revivor  was  tiled 
against  his  executors.  The  statement  in  the  bill  is,  that  the  City  of 
Annapolis  heretofore  was  seized  and  possessed  of  a  number  of  lots 
in  said  city,  and  being  anxious  to  lease  out  the  same,  Williams 
a[)plied  to  the  Mayor.  &c.  to  lease,  and  on  the  29th  of  September, 
1785,  a  lease  was  executed  to  Williams  for  certain  property,  particu- 
larly described  in  said  lease,  for  99  years  renewable  for  ever,  com- 
mencing on  the  15th  of  April  then  past,  paying  the  annual  rent  of 
£56  5  0.  Williams  entered  upon  the  premises  described  in  said 
lease,  and  ever  since  has  used,  occupied,  and  enjoyed  the  same,  and 
still  does,  and  paid  the  rent  to  the  15th  of  April,  1803.  After  that 
time  he  neglected  or  refused  to  pay  rent,  and  for  recovery  of  it  suit 
was  instituted  in  Anne  Arundel  County  Court,  to  April  Term,  1812. 
Tlie  lease  was  not  acknowledged  or  recorded  in  the  manner  or  place 
required  by  law,  and  Williams,  although  he  held  the  premises  leased, 
or  intended  to  be  leased,  under  the  said  lease,  and  paid  the  rents  as 
aforesaid,  took  advantage  of  the  legal  defects  in  the  lease,  and  the 
County  Court,  upon  an  admission  of  facts,  gave  judgment  in  favor 
of  Williams,  in  1815.  Besides  being  required  to  account  and  pay 
over  the  amount  of  said  rents,  and  that  a  new  lease  may  be  exe- 
cuted, he  wa8  called  on  to  answer,  among  other  things,  whether  he 
did  not  make  the  agreement,  and  execute  the  lease  referred  to; 
whether  he  did  not  enter  upon  the  premises  by  virtue  thereof;  and 
whether  he  did  not  still  hold  the  same.  The  answer  of  Williams 
states,  that  he  does  not  admit  that  the  Mayor,  &c.  of  the  City  of 
Annapolis,  were  seized  and  possessed  of  a  number  of  lots,  and  espe- 
cially denies  all  title  in  the  said  corporation  to  the  lots  which  they 
pretended  to  lease  to  him,  and  leaves  it  to  the  complainants  to  estab- 


(d)  Cited  in  Scott  vs.  Rutherford^  92  U.  S.  110,  in  support  of  the  principle 
that  the  lessee  cannot  dispute  the  title  of  his  lessor.  See  Tschudy  ts.  State^  3 
H.  &  McH.  1,  note. 
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lish  their  title  thereto.  He  alleges  that  this  lot,  a  part  of  fire  and  a 
half  acres  of  vacaut  land,  was  taken  up  by  Patrick  Greigh  on  the 
6th  of  *  February,  1748,  and  from  the  time  of  the  grant  -q^ 
thereof  has  been  in  the  quiet  possession  of  the  grantee,  his  ^•'^ 
heirs  or  assigns.  The  title  to  this  land  became  vested  in  Bicbard 
Mackubin,  of  whom  the  defendant  purchased,  and  to  whom  he  gave 
an  extravagant  price,  and  has  expended  considerable  sums  of  money 
in  its  improvement.  After  this  purchase  and  these  improvements, 
the  corporation  set  up  a  claim  to  the  ground,  and  the  defendant, 
being  unwilling  to  be  disturbed  in  his  improvements,  entered  into  a 
conti-act  with  them  to  lease  the  same.  He  afterwards  became  satis- 
fied that  they  had  no  title  to  the  property,  and  then  refused  to  pay 
any  I'ent,  and  would  have  applied  to  the  Court  of  Chancery  to  vacate 
the  contract,  but  it  was  discovered  to  be  void.  He  admits  the  suit 
at  law,  and  the  decision  in  his  favor,  but  he  is  advised  that  the 
Court  did  not  decide  that  nothing  could  be  recovered  at  law  from 
the  defendant  for  the  use  and  occupation;  and  he  is  advised,  if  the 
complainants  could  have  proved  that  the  defendant  occupied  the  lot 
as  the  tenant  and  by  permission  of  complainants,  they  must  have 
recovered  at  law. in  a  proper  form  of  action,  and  the  defendant  could 
only  have  been  relieved  in  equity.  He  insists  that  the  relief  sought 
by  the  complainants,  if  they  are  entitled  to  any,  is  exclusively  at 
law ;  and  he  pleads  and  relies  upon  the  judgment  at  law,  and  the 
Act  of  Limitations.  He  expressly  denies  that  he  entered  on  the 
premises  in  virtue  of  the  lease;  that  he  claims  the  fee  simple,  and 
again  denies  all  title  which  the  complainants  may  set  up.  The  com- 
plainants exhibited  the  proceedings  in  two  suits  in  Chancery,  John 
Welch  against  Benjamin  Welch  and  James  WillianiSy  and  Robert 
Welch  against  James  Williams  and  John  Ross.  These  suits  have 
no  relation  to  the  present,  and  can  only  be  introduced  into  the  case 
because  of  a  part  of  the  answer  of  James  Williams  in  the  latter 
suit;  in  which  he  states,  "that  some  time  in  the  year  1785,  there 
being  a  dispute  between  Eichard  Mackubin  and  the  corporation  of 
the  City  of  Annapolis,  as  to  the  right  of  some  water  lots,  this  de- 
fendant wished  to  purchase,  and  in  order  to  secure  a  good  title,  this 
defendant  had  to  purchase  or  lease  of  both  parties,  for  which  he 
paid  equal  to  one  dollar  per  foot  per  annum."  Testimony  was  taken, 
and  surveys  were  made,  &c.  An  application  was  made  to  the  Chan- 
cellor by  the  complainants,  to  order  the  defendant  to  produce  the 
original  lease,  which  order  being  granted,  the  original  lease  was 
•  produced  by  the  defendant,  certified  to  have  been  recorded  ^ 
in  the  records  of  the  General  Court,  on  the  3d  of  January,  ^«'* 
1786. 

Johnson,  C.  (July  Term,  1822.)  It  being  understood,  that  this 
cause,  let  the  final  decree  be  as  it  may,  is  to  go  to  the  Court  of  Ap, 
peals,  for  the  ultimate  determination  of  that  tribunal,  it  is  thoug^^ 
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moHt  advisable,  before  a  determiDatioii  is  made  on  the  merits  of  the 
cause,  to  direct,  that  the  sum  dne  to  the  corporation,  (if  it  is  entitled 
to  recover,)  should  be  ascertained;  that  the  decree,  when  made,  on 
the  merits  of  the  cause,  should  be  final,  so  far  as  regards  this  Court. 
For  if  the  complainants  are  entitled  to  recover,  then  the  decree  would 
be  for  a  specific  sum ;  and  on  the  appeal,  the  Court  of  Appeals  would 
have  the  whole  subject  before  them ;  that  is,  the  right  to  recover, 
and  the  extent  of  the  recovery.  If  the  decree,  after  the  account  is 
made  by  the  auditor,  is  in  favorof  the  defendants,  then  on  an  api>eal 
should  the  decree  be  reversed,  the  Court  of  Appeals  would  have 
everything  before  them,  to  enable  that  Court  to  give  a  final  decree.— 
Decreed,  that  the  auditor  state  an  account  l)etween  the  parties,  so 
as  to  ascertain  the  sum  due  from  James  Williams,  deceased,  on  ac- 
count of  the  property  leased  to  him  b^'  the  corporation  of  the  City 
of  Annapolis  on  the  29th  of  September,  1785,  from  the  evidence  in 
the  cause,  or  from  such  evidence  as  shall  lie  l»id  before  him,  and  re- 
port the  same,  subject  to  further  order,  reserving  all  equity  at  the 
final  hearing. 

The  auditor,  by  his  report,  stated  that  there  was  due  from  Wil- 
liams to  the  complainants  the  sum  of  $4,495.87^,  with  interest  on 
$2,850,  a  part  thereof,  from  the  30th  of  November,  1822.  To  this 
report  the  defendants  made  sundry  exceptions. 

Johnson,  C.  (March  Term,  1823.)  On  the  20th  of  September, 
1785,  the  complainants  leased  to  James  Williams  a  lot  of  ground, 
situated  in  the  City  of  Annapolis,  for  the  term  of  ninety-nine  years 
renewable  forever,  on  the  annual  rent  of  £56  5«.  current  money;  the 
lease  contains  the  usual  covenants,  amongst  which  is  the  covenant 
for  the  payment  of  the  rent;  the  lease  is  under  the  seal  of  the  cor- 
poration, and  is  also  signed  and  sealed  by  James  Williams,  but  it  was 
not  acknowledged  and  recorded  agreeably  to  •  law.  Williams 
^^"^  entered  on  the  lot,  and  paid  the  rents  up  to  the  15th  of  April, 
1803,  when  discovering  (as  it  is  presumed,)  the  defective  execution 
of  the  lease,  from  that  time  he  refused  to  pay ;  and  on  the  10th  of 
March,  1812,  an  action  of  covenant  was  brought  against  him  by  the 
corporation,  in  Anne  Arundel  County  Court,  to  recover  the  rents 
then  claimed  as  due.  The  cause  was  tried  on  a  case  stated,  in  which 
it  is  admitted  that  the  lease  was  executed  *'  in  the  manner  stated  in 
and  endorsed  upon  the  aforesaid  copy  of  the  said  lease,  and  the  origi- 
nal lease  recorded  in  the  manner  endorsed  upon  the  aforesaid  copy, 
and  that  the  said  lease  never  has  l)een  executed,  acknowledged  or 
recorded,  otherwise  than  as  appears  upon  the  copy  of  the  said  lease 
filed  in  this  cause  by  the  plaintiffs."  The  copy  of  the  record  of  Anne 
Arundel  County  Court  is  filed  as  an  exhibit  in  this  cause,  and  by  it, 
it  also  is  admitted,  that  Williams  ^<  entered  upon  the  said  property, 
and  the  rent  for  seven  years  has  been  unpaid."  Judgment  on  the 
case  stated  was  given  in  favor  of  the  defendant.    The  reasons  for 
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the  decision  do  not  appear,  but  it  is  to  beisnpposed,  the  judgment 
of  the  Court  was  in  favor  of  the  defendant,  because  the  legal  estate 
in  the  property  did  not  pass  by  the  lease. 

From  the  period  of  the  lease  to  the  present  time.  Williams  and 
those  claiming  under  him,  have  had  the  undisturbed  possession. 
Foiled  by  the  judgment  of  the  Court  to  recover  the  rents,  on  account 
of  some  legal  informality  of  the  lease,  on  the  23d  of  November,  1815, 
the  present  bill  was  filed  against  James  Williams,  to  compel  him  to 
account  for  and  pay  the  rents  then  due,  and  to  accept  a  new  lease 
formally  executed.  In  this  bill  the  entering  of  Williams  on  the 
property,  and  his  continuing  to  occupy  and  possess  the  same,  is  set 
forth. 

On  the  18th  of  May,  1816,  James  Williams  answered,  and  by  his 
answer  he  denies  ^^all  title  in  the  said  corporation  to  the  lots  which 
they  pretended  to  lease  to  this  defendant.''  The  lots  stated  to  have 
been  leased,  the  answer  asserts,  ^^  were  a  part  of  five  and  a  half  acres 
of  vacant  land,  not  within  the  plat  or  survey  of  the  said  city ;  that 
the  same  was  taken  up,"  and  patented  to  Patrick  Creigh,  about  the 
16th  of  February,  1748;  the  title  to  which,  by  inheritance,  was  trans- 
mitted to  Richard  Mackubin,  from  whom  the  defendant  purchased ; 
and  after  he  had  *  purchased,  finding  that  the  corf)oration  .qq 
**  did  pretend  to  set  up  a  claim  to  the  grouud,  and  this  defend-  ^^^ 
ant,  unwilling  to  be  disturbed  or  hindered  in  his  improvements,  en- 
tered into  a  contract  with  them  for  leasing  the  same."  But  afterwards, 
finding  that  the  corporation  had  no  title,  he  refused  to  pay  rents. 
The  institution  of  the  suit  at  law,  and  the  judgment  on  the  case 
stated,  are  admitted.  The  defendant  insists,  if  the  complainants 
have  an}'  right,  the  remedy  should  have  been  an  ejectment  for  the 
property,  or  an  action  on  the  case  for  use  and  occupation  ;  and  he  also 
relies  on  the  Act  of  Limitations  as  a  bar  to  the  claim.  The  defend- 
ant, James  Williams,  having  answered,  died,  when  a  bill  of  revivor 
and  supplemental  bill  was  filed  against  the  present  defendants,  James 
Williams  and  Lewis  Neth,  Junior,  the  executors,  who  the  bill  alleges 
have  assets,  which  is  admitted  to  be  true. 

As  between  the  landlord  and  tenant,  the  title  of  the  former  is  not 
to  be  called  in  question;  if,  therefore,  the  instrument  of  writing  had 
been  formally  executed,  acknowledged,  and  recorded,  the  rents  at 
law  could  certainly  have  been  recovered,  and  the  tenant  would  not 
have  been  permitted  to  controvert  the  title.  But  as  the  instrument 
was  informal,  and  incapable  to  pass  the  title  of  the  corporation,  (sup- 
posing it  to  exist,)  a  Court  of  law  com)>etent  to  determine,  have  decided 
that  the  action  of  covenant  could  not  be  sustained.  As  the  com- 
plainants failed  to  give  a  valid  subsisting  lease,  they  came  into  this 
Court,  founding  their  claim  on  the  contract  to  lease,  and  the  cot- 
responding  engagement  to  pay  rent,  ofiering  to  remove  all  the  <\q. 
fects  in  the  title  intended  to  be  passed,  by  executing  formally  a  i\^>M|f 
lease  on  the  terms  of  the  engagement  between  the  parties,  and  clvt^^.^^ 
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iDg  the  payment  of  the  rents  due,  according  to  the  stipnlations  of 
the  parties. 

One  of  the  most  ordinary  grounds  of  the  jurisdiction  of  this  Court 
is  that  of  curing  the  defective  execution  of  contracts,  and  of  com- 
pelling the  parties,  by  a  decree  of  the  Court,  speciflcHlly  to  comply 
with  their  engagements  fairly  and  bona  fide  executed;  and  although 
a  partial  relief  under  the  contract  might  be  obtained  at  law,  by  the 
recovery  of  damages  for  a  breach  of  the  contract,  yet  the  party  hav- 
ing that  remedy  was  not,  and  is  not  deprived  of  resorting  to  this 
tribunal,  to  carry  the  whole  engagements  into  full   and  complete 

^  -  ett'ect.  If,  therefore,  the  complainants  could  ♦  have  maintained 
^^'*  an  action  of  ejectment  to  recover  the  property  itself  at  law,  or 
could  there  have  sustained  a  suit  for  use  and  occupation,  it  by 
no  means  follows  as  a  necessary  consequence,  that  the  jurisdiction, 
of  this  Court  extends  not  to  give  a  more  ample  and  full  relief  to  the 
parties.  •  Had  the  ejectment  been  brought  and  sustained,  although 
by  it  the  complainant's  might  have  obtained  the  possession  of  the 
property,  yet  it  would  be  held  subject  to  the  contract,  and  the  pos- 
session regained  by  a  decree  carrying  the  contract  into  complete 
execution.  Had  the  suit  for  the  use  and  occupation  been  brought 
and  sustained,  yet  the  legal  title  to  the  property  would  have  re- 
mained, at  the  termiuation  of  that  cause,  as  at  its  commencement; 
and,  (except  by  the  voluntary  acts  of  the  parties  it  should  be  ob- 
viated,) before  the  legal  estate  in  the  property  could  have  been 
obtained,  resort  must  have  been  had  to  an  equitable  tribunal  pos- 
sessing the  jurisdiction,  and  full  and  ample  power,  specifically  to 
carry  the  contract  into  execution. 

But  although  this  Court  will  carry  contracts  into  execution  when 
bona  fide  made,  yet,  no  person  will  be  compelled  to  accept  a  convey- 
ance, and  forced  to  pay  a  consideration,  when  the  title  is  clearly  not 
in  the  person  contracting  to  sell  or  lease,  or  when  well  founded 
doubts  are  entertained  of  its  validity.  In  the  case  before  the  Court, 
since  the  year  1785,  when  the  lease  was  executed,  to  the  present 
time,  the  possession,  and  undisturbed,  has  remained,  and  still  re- 
mains with  the  lessee  and  those  claiming  under  him.  The  lessee  alone, 
thinks  pro))er  to  call  the  title  in  question,  and  sets  up  no  other  founda- 
tion, to  impeach  the  right  of  the  complainants,  than  was  known  to 
him  at  the  time  he  leased.  At  the  period  of  his  answer  to  the  pre- 
sent bill,  it  does  not  appear  that  he  acquired  s^iy  new  information 
on  the  subject.  In  the  answer  by  Williams  to  the  present  bill  he 
denies ''that  be  entered  on  the  premises  by  vii^ue  of  any  lease  of 
the  corporation ;"  and  yet  in  an  answer  filed  b£.||im,  on  the  22d  of 
May,  1806,  to  a  bill  tiled  by  Bobert  Welch,  tci^ifffug  the  same  prop- 
erty, and  which  case  is  made  a  part  of  this  cause,  he  states,  ''that 
some  time  in  the  year  1785,  there  being  a  dispute  between  Mr. 
Eichard  Mackubin  and  the  corporation  of  the  City  of  Annapolis,  as 
to  the  right  of  some  water  lots  this  defendant  wished  to  purchase, 
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aud  in  order  to  secure  a  good  title,  this  defendant  had  to  purchase 
or  lease  of  both  parties,"  thereby  admitting  all  his  *  know-  -q- 
le^lge  on  the  subject,  aud  of  course  that  the  i>ossession  by  him  ^^^ 
was  acquired  under  the  united  title.  In  the  case  stated  for  the  judg- 
ment of  the  Court  of  law,  it  is  expressly  admitted,  that  James  Wil- 
liams leased  from  the  cori>oration,  according  to  the  copy  of  the  lease 
filed  in  that  case,  which  corresponds  with  the  original  loiise  itself, 
filed  and  admitted  in  this  cause,  and  that  he*' entered  upon  the 
«aid  property,  and  that  the  rent  for  seven  years  has  been  unpaid." 
These  admivHsions  are  abundantly  sufficient  to  defeat  the  ground  now 
assumed  in  regard  to  the  entry  on  the  property. 

I  do  not  perceive  the  necessity  of  going  into  the  examination  of 
the  title  to  the  property,  but,  so  far  as  I  have  examined,  1  have  no 
reason  to  doubt  that  it  belonged  to  the  corporation ;  but  as  James 
Williams  leased  i'rom  them,  with  a  perfect  knowledge  of  all  the  cir- 
cumstances connected  with  it,  equally  as  well  then  as  at  the  time  he 
answered  the  present  bill,  and  as  he  and  those  claiming  under  him 
have  remained,  and  still  remain  undisturbed  and  unmolested,  the 
raising  of  doubts  now  in  regard  to  the  title,  ought  not,  it  appears  to 
me,  to  prevent  the  contract  from  being  enforced. 

In  order  that  the  whole  case  might  at  once  be  presented  to  the 
Court  of  Appeals,  where  it  is  only  to  terminate,  let  the  decree  of  this 
Court  be  as  it  may,  I  thought  it  advisable  on  the  2d  of  September, 
1822,  to  pass  an  interlocutory  decree;  and  on  the  20th  of  November, 
1822,  the  auditor  in  pursuance  thereof  made  his  report,  by  which  the 
complainants  appear  to  be  entitled  to  the  sum  of  $4,495.87^  on  that 
da^*,  with  interest  on  $2,850,  part  thereof,  from  the  same  time;  and 
as  the  defendants,  the  executors,  admit  assets — I)ecreed,  that  the 
defendants  pay  to  the  complainants,  or  bring  into  this  Court  to  be 
paid  to  them,  the  said  sum  of  $4,495.87^  with  interest  on  $2,850,  a 
part  thereof,  fit)m  the  20th  of  November,  1822,  until  paid  or  brought 
ill,  together  with  the  costs  of  this  suit. 

As  the  original  lessee  is  now  dead,  a  new  lease  to  him  cannot  be 
decreed,  nor  can  it  be  conceived,  that  his  executors  ought  to  be  com- 
pelled to  accept  one.  But,  on  the  payment  of  the  money  above  men- 
tioned— Decreed  further,  that  in  the  event  of  the  executors  claiming 
a  lease,  that  the  complainants,  before  the  money  paid  into  Court  is 
received  by  them,  shall  in  due  form  of  law,  duly  execute  and  ac- 
knowledge another  lea^e  in  conformity  with  the  terms  and  stipula- 
tions of  the  one  which  is  the  foundation  of  this  cause. 

From  which  decree  the  delendants  appealed  to  this  Court. 

The  cause  was  argued  before  Earle,  Martin,  and  Archer,  JJ. 

Miigruderj  for  the  appellants,  contended,  1.  Tliat  if  the  Chancellor 
could  not  decree  the  specific  execution  of  the  contract,  he  couhl  not 
enforce  the  payment  of  the  rent,  or  entertain  a  suit  m  which   ^^\^e 
complainants  could  only  recover  what,  if  they  were  entitled  to  at  a\\ 
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coald  be  recovered  by  them  only  in  an  action  at  law  grounded  upon 
the  instrument  executed,  or  in  an  action  for  use  and  occupation. 

2.  That  at  no  period  of  time  could  the  Court  of  Chancery  compel 
the  original  defendant  to  take  a  lease,  unless  the  complainants  could 
prove  their  title  to  the  property  which  they  undertook  to  lease,  that 
being  expressly  put  in  issue  by  the  parties. 

3.  That  if  the  complainants  were  entitled  to  recover  rent  for  the 
occupation  of  the  property,  and  their  remedy  was  not  exclusively  at 
m^m  l'^^^;'  .y^t  the  judgment  of  the  County  ♦  Court  is  a  conclusive 
•^•^  ■  bar  to  the  recovery  of  the  rent  claimed  in  that  suit.  And 
further,  that  the  plea  of  limitations,  relied  on  by  the  defendant,  is  a 
bar  to  the  recovery  of  a  considerable  part  of  the  rent  decreed  by  the 
Chancellor;  and  if  the  rent  could  be  recovered,  no  interest  can. 

4.  The  Chancellor,  in  relying  upon  what  he  supposes  to  be  the 
circumstances  connecteJi  with  the  title,  and  Williams'  supposed 
knowledge  of  them,  as  furnishing  a  reason  for  sustaining  the  con- 
tract;, without  examining  the  title,  not  only  disregards  the  proof  in 
the  cause,  but  undertakes  to  decide  matters  which  neither  party  de- 
signed nor  attempted  to  put  in  issue,  and  to  furnish  the  complain- 
ants with  a  case  which  they  had  not  brought  into  Court.  It  is  not 
alleged,  and  therefore  the  Chancellor  has  no  right  to  decide,  that 
the  original  defendant  was  bound  by  his  contract  to  take  a  lease  of 
the  property',  the  title  to  which  was  doubtful,  or  was  precluded  by 
the  terms  of  the  contract  from  insisting  that  a  clear  title  should  be 
shown  to  exist  in  the  complainants  before  the  defendant  was  obliged 
to  pay  rent  for  the  property. 

The  ground  of  the  judgment  in  the  County  Court  in  the  action 
there  brought,  was  that  the  lease  had  not  been  recorded  in  the 
proper  oflQce;  this  is  not  true  in  fact,  for  the  lease  was  recorded  in 
the  ofiBce  of  the  General  Court,  within  the  time  prescribed  by  law. 
The  defendant  was  not  bound  to  take  so  doubtful  a  title  as  has  been 
proved  in  this  case.  Sudg.  206,  207,  208,  210;  Roake  vs.  Kidd,  5^ 
Ves.  647.  If  the  purchaser's  defence  to  a  bill  for  a  specific  ])erform- 
ance  rests  merely  on  the  want  of  title  in  the  vendor,  he  ought  to 
depend  on  his  answer,  and  not  to  file  a  cross-bill  to  have  the  agree- 
ment delivered  up;  because  the  vendor  can  make  no  use  of  the  con- 
tract if  he  has  no  title.  i!^udg.  156;  Hilton  vs.  Barroir,  1  Ves.  Jr. 
284. 

^^^  *  Brewer  J  Jr.  for  the  appellees.  To  show  a  title  in  the 
^^^  appellees  to  the  property  in  question,  he  referred  to  the  testi- 
mony in  the  cause,  and  the  Acts  of  AvSsembly,  1683,  ch.  5;  1684,  ch. 
2;  1694,  ch.  8;  1695,  ch.  7,  s.  2,  4;  1718,  ch.  19;  1719,  ch.  5;  1723, 
ch.  20;  1753,  ch.  25;  and  June,  1777,  ch.  3.  Under  the  Act  of  1718, 
ch.  19,  a  new  plat  of  the  city  was  directed  to  be  made,  the  former 
plat  having  been  destroyed  by  lire.  The  plat  thus  made  has  also 
been  lost,  or  at  least  no  reconl  of  it  appears ;  but  the  complainants 
exhibited  a  plat  which  they  contend,  and  which  the  proof  establishes 
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to  be,  if  not  the  ori^nal,  a  true  copy  of  that  made  under  the  last 
mentioned  Act.  To  show  that  this  plat,  being  an  ancient  one,  or  a 
copy  of  the  original,  which  is  lost,  or  cannot  be  found,  is  evidence^ 
he  refeiTcd  to  Butler  vs.  Crai^^  2  H.  dt  McH.  219;  Smith  vs.  Steele^  1 
H.  cfc  McH.  419;  ScoU  vs.  OUabaugh,  3  H,  db  McH.  511;  Bidgely  vs. 
Ogle  <fc  Leanardy  4  H.  dt  McH.  126,  (note;)  Aikina  vs.  Ration^  Anstr. 
387;  MiUer  vs.  Foster,  Ibid,  607;  Peake's  Evid.  90;  and  Bull.  K  P. 
248.  If  the  title  of  the  complainants  has  not  been  sufficiently 
established,  yet  the  •  defendants'  testator  made  the  contract  ^  q^ 
with  a  full  knowledge  of  the  situation  of  the  property,  and  ^••^ 
of  the  claims  set  up  to  it;  he  is  therefore  bound  by  it,  and  it  may 
be  enforced.  Oibbons  vs.  Caunt^  4  Ves.  849 ;  Stapleton  vs.  Stapleton, 
1  Atk.  1 ;  Cann  vs.  Cann,  1  P.  Wms.  723. 

Mayer,  on  the  same  side.    The  testator  of, the  defendants  acquired 
not  only  the  title  of  Mackubin,  but  also  that  of  the  complainants, 
and  having  these  titles,  and  the  possession  of  the  property,  he  has 
attempted  to  shield  himself  under  some  imaginary  defects.    Stand- 
ing, as  he  did,  he  was  bound  by  his  contract,  which  he  entered  into 
with  full  knowledge  of  the  facts.     Ele  has  not  shown  that  his  title  is 
superior  to  that  of  the  complainants,  and  it  was  at  least  incumbent 
on  him  to  do  that.    A  tenant  cannot  dispute  the  title  of  his  landlord. 
Co.  JAtt.  47.    The  owner  of  ground  many  take  a  lease  from^  a  stran 
gar,  and  he  is  l)ound  by  such  lease.    Ibid.    Where  a  purchaser  takes 
possession  of  the  estate,  it  is  in  most  cases  a  waiver  of  the  title  of 
the  vendor.     Sudg.9',  CalcroftvB.  Roebuck,  1   Ves.  Jr.  226;  Fludyer 
vs.  Cocker,  12  Ves.  27;  Colion  vs.  Wilson,  3  P.  Wms.  193;  and  White 
vs.  Foljambe,  11   Ves.  348.    The  Court  will  not  disturb  contracts  en- 
tered into  by  the  parties  with  a  full  knowledge  of  their  respective 
rigbts.   2  Pow.  on  Contr.  213;  PuHen  vs.  Ready,  2  A^.  692.    Here 
the  complainants  cannot  be  restored  to  the  situation  they  were  in 
before  the  contract  was  made.    Defective  deeds  may  be  perfected  on 
application  to  Chancery.     Hudson  vs.  Cheney,  2  Vem.  160;  Finch 
vs.  Winchelsea,  1  P.  Wtns.  279.    The  complainants  having  rightfully 
come  into  Court,  the  Court  will  go  on  and  give  relief  for  the  rent, 
although  it  be  com|)etent  for  a  Court  of  law  to  do  so.    On  an  applica- 
tion for  discovery,  the  Court  will  proceed  with  the  case  and  grant  relief 
Francis^  Maxims,  42.    A  Court  of  equity  may  decree   for  mesne 
profits.     Coventry  vs.  Hall,  2  Chan.  Ca.  134;  Dormer  vs.  Fortescue,  3 
Atk.  129,  130;  Campbell  v^.  French,  2  Cox^s  i^ep.366;  Pultneyv^.  War- 
retij  6  Ves.  89;  Curtis  vs.  Curtis,  2  Bro.  Chan.  Ca.  620;   Weymouth  vs. 
Soper,  1  Ves,  Jr.  417;  Coventry  vs.  Thinn,  2  Chan.  Ca.  71,  72;  Thorn- 
dike  vs.  Collington,  1  Chan.  Ca.  79;  Colleit  VB.Ja^ues,  Ibid,  120;   Un- 
derwood  vs.  Staney,  Ibid,  78;  Ratcliffe  vs.  Graves,  1  Vern.  196;  Living- 
gtan  vs.  Livingston,  ^  Johns.   Chan.  Rep.  217;  Langley  vs.  Brotcn,2 
Atk.  198;  *  Wilkins  vs.  Wingate,  6  T.  R.  62;  Collett  vs.  Jacques, 
1    Chan.  Ca.  120;  6  Binney^s  Rep.  169;  Clark  vs.  Barlow,  4  ^^1 
Johns.  Rep.  183. 
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Jones,  also  for  the  appelleas.  Here  is  a  cousummate  contract — a 
lease  executed  with  covenants — Possession  and  holding  by  the  lessee 
for  a  number  of  yeara — Payment  of  rents  for  several  years,  and  re- 
fusal to  pay  further.  He  thereby  compelled  a  suit  to  be  brought  at 
law,  in  which  he  defended  himself  upon  a  technical  objection,  not 
upon  the  ground  that  no  rent  was  due.  There  was  a  final  judgment 
on  a  formal  objection  against  the  complainants'  recovery,  and  recourse 
is  had  to  equity  to  enforce  the  contract.  The  defence,  among  others, 
is  the  want  of  title  to  that  pmperty,  which  the  lessee  had  enjoyed 
without  interruption.  The  bill  sets  out  a  lease  for  99  years.  This  is 
not  denied  in  the  answer,  nor  is  its  execution  denied.  The  burthen 
of  impeaching  tiie  title  rests  on  the  defendant.  He  has  not  done  so. 
He  charges  a  defect  of  title,  and  he  must  show  it,  and  his  answer  is  not 
sufficient  for  that  pnri>ose.  This  is  similar  to  debt  on  bond,  where 
the  defence  set  up  is  duress,  which  tlirows  the  burthen  of  proof  on 
the  defendant.  The  complainants  were  not  bound  to  show  title ;  bat 
they  have  deduced  their  title  by  proof,  which  the  defendant  has  not 
disproved.  Now  he  alleges  that  the  title  is  at  least  doubtful.  There 
can  be  no  better  title  for  a  corporation  in  a  city  than  that  shown  by 
K/k9  *^*®  evidence  before  the  Court.  *  This  is  not  an  ordinary  case 
^'*'*  l>etween  vendor  and  vendee  in  I'elation  to  a  defective  title.  If 
a  vendee  makes  a  contract,  with  a  knowledge  of  a  defect  of  title,  he 
cannot  ai'terwards  dispute  the  vendor's  want  of  title — He  took  it  for 
better  or  for  worse ;  it  amounts  to  a  waiver,  and  binds  the  vendee. 
Sugd.  1,  2.  If  the  vendee  could  have  ascertained  the  nature  of  the 
title,  he  is  bound  by  the  contract.  Ibid,  9.  As  to  the  objection  be- 
tween the  quality  and  quantity  of  the  estate  sold.  Ibid^  192, 195, 
197 ;  2  Com.  Big,  tit.  Chancery,  (2  C.  1.)  If  a  purchaser  enters  on 
part  of  the  premises,  he  is  compelled  to  go  on  and  complete  the  pur- 
chase. In  Liddal  vs.  Weston,  2  Atk.  19,  there  was  an  apparent  de- 
fect of  title,  and  it  was  not  probable  that  the  superior  title  would 
ever  be  enforced — That  is  similar  to  theciise  before  the  Court,  where 
an  outstanding  title  is  set  up.  In  Kingsley  vs.  Young,  17  Ves,  469, 
there  was  no  legal  title,  but  only  an  authority  to  sell.  It  was  pre- 
sumed the  purchaser  took  the  estate  with  full  knowledge;  this  is  a 
strong  case  in  point.  In  Thomas  vs.  Powell,  2  Cox,  394,  the  purcha- 
ser accepted  the  title.  Fan^  vs.  JSpencer,  2  Madd.  Rep.  438.  The 
mere  circumstance  of  the  non-production  of  a  good  title  on  the  part 
of  the  vendor,  will  not  prevent  the  vendee  being  bound  to  go  on 
to  show  title  in  another  to  absolve  himself  from  the  contract. 
The  defendant,  by  his  own  showing,  cannot  take  advantage  of  the 
title  if  it  be  a  defective  one.  He  admits  he  took  the  lease  to  fortify 
his  title,  which  wiis  a  defective  one.  It  amounts  to  a  compromise; 
and  take  it  in  the  strongest  terms,  he  is  shut  out  from  ever  disput- 
ing that  title  he  contracted  for.  Cann  vs.  Cann,  1  1\  Wms.  723; 
J^tapleton  vs.  iSlapleton,  1  Atk.  10 ;  2  Com.  IHg.  tit.  Chancery,  (2  CI;) 
Gailmere  vs.  Battison,  1   Vern.  48.    Here  the  defendant  wishes  to 
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keep  the  rents  and  profits,  and  the  property  too.  Shall  he  be  in  a 
better  situation  than  other  vendees  f  Flndyer  vs.  Cocker ,  12  Ves.  27. 
If'  possession  is  taken  and  the  contract  remains  executory,  the 
vendee  •  may  be  relieved,  if  the  title  is  defective,  but  he  must  ^m^ 
give  up  the  property.  Oihaon  vs.  0?«»rfce,  1  Ves*  <£  Beames,  500.  ^'**' 
An  objection  has  been  taken  to  the  jurisdiction  of  the  Court  of  Chan- 
cery, on  the  ground  that  remedy  may  be  had  at  law.  The  Act  of 
June,  1777,  ch.  3,  did  not  point  out  where  the  deed  should  be  re- 
corded. But  admit  the  deed  to  be  properly  recorded;  yet  in  the 
suit  at  law  the  defendant  said  the  deed  was  not  recorded  any  where, 
except  in  the  Mayor's  Court ;  and  on  that  admission  the  Court  at  law 
decided.  That  decision  was  either  right  or  wrong.  But  the  Chan- 
cellor could  not  look  into  the  decision  to  see  whether  it  be  right  or 
wrong;  it  was  a  decision  conclusive  that  relief  could  not  be  had  at 
law,  so  as  to  let  in  the  jurisdiction  of  Chancery.  A  new  fact  has 
been  since  disclosed,  to  show  the  decision  should  not  have  been  what 
it  was.  Who  was  in  possession  of  this  new  fact  ?  The  defendant; 
and  he  now  wishes  to  take  advantage  of  the  false  statement  sub- 
mitted to  the  Court  at  law  to  defeat  the  claim  in  equity.  Having 
defeated  the  complainants  at  law,  by  a  falsehood,  the  defendant  now 
sets  up  the  truth  by  disclosing  the  fact,  so  as  to  turn  the  com- 
plainants out  of  a  Court  of  equity. 

Taney,  in  reply,  cited  Cooper^a  Plead.  6,  7 ;  Clarice  vs.  TurUm^  11 
Ves.  240;  SugdeUj  210;  6  Bac.  Ab.  44.  Decree  affirmed. 
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It  is  no  objection  to  a  protest  of  a  promissory  note,  that  it  is  stated  to  have 

been  made  at  the  request  of  The  Farmers  Bank  of,  &c.  instead  of  The 

President,  &c.  the  corporate  name. 
The  protest  of  a  promissory  note  is  not  evidence  of  itself  in  chief  of  the 

fact  of  a  demand  on  the  drawer.    If  the  notary  public  was  dead,  the 

case  would  be  governed  by  different  considerations. 

Appeal  from  Worcester  County  Court.  In  the  report  of  this 
case  in  5  H.  dc  J.  499,  a  mistake  has  occurred  in  a  part  of  the  Court's 
opinion  delivered  on  the  third  bill  of  exceptions,  which  it  is  deemed 
proper  to  correct.  In  that  bill  of  exceptions  it  is  stated,  that  the 
plaintiffs  below,  (the  appellees,)  having  read  in  evidence  the  promis- 
sory note,  on  which  the  action  was  instituted,  ottered  in  evidence  a 
protest  of  the  note,  made  by  a  notary  public.  To  which  the  defend- 
ant objected,  on  the  ground  that  the  protest  appeared  to  have  been 
made  at  the  request  of  The  Farmers  Bank  of  Somerset  and  Worces- 
ter, instead  of  The  President  and  Directors  of  the  Farmers  Bank  ot 
Somerset  and  Woixjester,  (the  corporate  name  of  the  plaintiff's,  2^^ 
by  which  name  they  brought  their  action.)    This  objection  the  Oovvvt 


444  WHITTINGTON  vs.  FARMEBS  BANK,  &0.— 6  H.  &  J. 

below  overruled,  and  the  defendant  excepted,  &c.    The  following  is 
the  corrected  opinion  of  this  Court  as  delivered  by 

DoBSEY,  J.  This  Court  concur  with  the  Court  below  in  the 
opinions  expressed  by  them  in  the  1st,  2d,  4th,  &c.  bills  of  exc6i>- 
tions;  but  they  think,  that  though  the  Court  did  right  in  not  sus- 
taining the  objection  made  by  the  appellant  to  the  form  of  the  pro- 
test, set  out  in  the  third  bill  of  exceptions,  there  was  error  in  i)er- 
mitting  it  to  go  to  the  jury.  We  hold  it  to  be  clear,  that  the  protest 
of  a  promissory  note  is  not  evidence  of  itself  in  chief  of  the  fact  of 
demand;  and  as  there  is  no  parol  proof  of  a  demand  set  forth  in  the 
exception,  it  is  difficult  to  conceive  that  the  protest  was  produced 
for  any  other  purpose  than  proving  a  demand  on  the  drawer.  If  the 
notary  public  had  been  dead,  and  this  fact  appeared  by  the  record, 
the  case  would  have  been  governed  by  different  considerations.  We 
are  of  opinion  that  the  judgment  of  the  Court  below  must  be  re- 
versed. Jvdgment  reversed^  and  procedendo  awarded. 
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ACKNOWLEDGMENT  QF  DEEDS. 
See  Deeds. 

ACTION. 

See  Assumpsit,  1 ,  2. 
Contract,  12. 

Executors  and  Administrators,  6. 
Insurance,  8,  7. 
Promissory  Notes,  18, 16. 

AUMONY. 

See  Husband  and  Wife. 

APPEAL  AND  ERROR. 

1.  On  a  writ  of  error,  the  Appellate  Coart  examines  the  entire  record, 

and  reverses  the  judgment  if  there  be  error  in  any  point,  though 
the  judgment  of  the  Court  below  is  right  on  the  particular  point 
by  them  decided.    Speake  vs.  Sheppard,  72. 

2.  An  api)eal  will  not  lie  from  an  interlocutory  decree  of  the  Court  of 

Chancery,  by  which  no  question  of  right  between  the  parties  is 
decided.  Snowden  vs.  Dorsey^  94. 
8.  The  true  construction  of  the  words  *"' prosecute  with  effect,'''  in  an 
appeal  bond,  is  that  the  appellant  shall  prosecute  the  appeal  to  a 
successful  termination,  or  a  reversal  of  the  judgment.  Karthaus 
vs.  Owings,  111. 

4.  Where  a  judgment  in  replevin  for  the  return  of  the  goods  shall  be 

affirmed,  the  value  of  the  goods,  (if  they  have  not  been  restored,) 
and  the  costs  of  suit,  would  seem  to  be  the  true  standard  by  which 
the  damages  of  the  appellee  should  be  measured  on  a  suit  brought 
on  the  appeal  bond.    Ibid. 

5.  In  an  action  on  such  an  appeal  bond,  the  plaintiff  should  reply  to 

the  plea  of  performance,  that  the  defendant  did  not  prosecute  his 
appeal  with  effect,  whereby  he  had  sustained  damage  to  such  an 
amount.    Ibid. 

6.  An  appeal  does  not  lie  from  a  mere  practical  order  of  the  Court  of 

Chancery,  which  is  only  preparatory  to  a  final  hearing,  and  by  which 
the  rights  of  the  parties  are  not  affected.  Thompson  vs.  M^ICims 
249. 

7.  A  decretal  order,  passed  upon  the  issue  in  the  cause  in  relation  to  t\v^ 

subject-matter  in  controversy,  and  which  settles  the  right  bet\^  ^^ix 
the  parties,  may  be  appealed  from.    Ibid. 
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APPEAL  AND  ERROR.— Continued. 

8.  Whether  an  appeal  lies  Id  any  particular  case,  is  a  question  to  be  de- 

cided by  the  Appellate  Court  alone.     Ibid. 

9.  Where  the  bill  states  that  the  defendant  received  the  money  in  dis- 

pute for  the  use  of  the  complainants,  from  the  debtor  of  the  com- 
plainants, under  a  contract  between  said  debtor  and  the  defendant, 
and  the  defendant  in  his  answer,  admits  the  contract,  but  denies  that 
the  construction  of  it  is,  that  he  was  to  hold  the  amount  received 
under  it  for  the  complainants,  but  asserts  that  it  was  so  received  for 
his  own  use,  and  the  Chancellor  decides  that  issue  against  the  de- 
fendant, and  passes  an  order  directing  him  to  bring  the  money  into 
Court,  he  may  api)eal  from  that  order.     Ibid. 

10.  A  writ  of  error  is  mandatory,  and  leaves  nothing  to  the  discretion 

of  the  subordinate  tribunal.     Ibid. 

11.  Appeals  in  this  State  are  on  the  same  footing  with  writs  of  error, 

and  are  equally  mandatory  upon  the  Court,  from  whose  judgments 
or  decrees  they  are  taken.     Ibid. 

12.  Under  the  Act  of  1718^  ch.  4,  parties  are  entitled  to  an  appeal  as  a 

matter  of  right.  Under  that  Act  an  appeal  is  properly  before  the 
Api)ellate  Court,  where  it  has  been  demanded  in  the  way  provided 
for  by  such  Act.  and  a  transcript  of  the  record  of  the  proceedings  of 
the  inferior  Court,  under  the  seal  of  the  clerk  of  such  Court,  is  filed 
in  the  Appellate  Court.  The  provisions  of  the  Act  of  1713,  ch.  4,  so 
far  as  relates  to  the  manner  of  prosecuting  appeals,  have  been  ex- 
tended to  appeals  from  Chancery  by  the  Act  of  1729,  ch.  3.     Ibid. 

13.  Appeals  from  the  Court  of  Chancery  in  England,  to  the  House  of 

Lords,  are  had  without  consulting  the  Chancellor.  The  2d  sec.  of 
the  Act  of  1718,  ch.  4,  does  not  apply  to  appeals  from  Chancery. 
Ibid. 

14.  An  appeal  from  the  Court  of  Chancery  in  this  State  does  not,  per  se^ 

suspend  proceedings  on  the  decree  appealed  from.     Ibid. 

15.  Pending  such  an  appeal,  the  Chancellor,  if  applied  to  for  that  purpose 

may  order  the  proceedings  to  be  suspended  on  such  terms  as  the 
peculiar  circumstances  of  the  case  may  be  found  to  require,  or  a 
special  order  to  the  same  effect  may  be  passed  by  the  Appellate 
Court.     Ibid. 

16.  The  power  of  suspending  the  proceedings  in  Chancery  in  England, 

pending  an  appeal,  by  the  House  of  Lords,  is  not  an  arbitrary  as- 
sumed power,  but  incidental  to  that  body  as  an  appellate  tribunal. 
Ibid. 

17.  The  same  power,  in  regard  to  decrees  in  Chancery  in  this  State,  pend- 

ing an  appeal  to  the  Court  of  Appeals,  is  incidental  to  that  Court. 
Ibid. 

18.  The  existence  of  such  a  power  is  necessary  for  the  beneficial  exer- 

cise of  appellate  jurisdiction.     Ibid. 

19.  Where  it  appears,  that  if  the  order  or  decree  appealed  from  should 

be  reversed  by  the  Court  of  Appeals,  the  enforcement  of  such  order 
or  decree,  pending  the  appeal,  would  produce  irreparable  injury  to 
the  appellant,  an  order  to  suspend  proceedings  will  be  passed  by 
that  Court,  on  such  terms  as  will  not  be  prejudicial  to  the  appellees. 
Ibid. 
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APPEAL  AND  ERROR, —Continued. 

20.  Under  the  particular  circumstances  of  this  case,  such  an  order  passed. 

Ibid. 

21.  Form  of  the  order.    Ibid. 

See  Arbitration  and  Award,  12. 
Executor,  1. 
Judgment,  1,  2. 

APPRENTICE. 
See  Covenant. 

ARBITRATION   AND  AWARD. 

1.  An  award  by  arbitrators  cannot  be  impeached  for  erroneous  judgment 

upon  facts.     Cromwell  vs.  Owings,  12. 

2.  Exceptions  to  an  award  cannot  be  founded  upon  anything  de  hors  but 

must  always  be  confined  to  matter  appearing  upon  the  face  of  it, 
compared  with  the  proceedings  in  the  cause,  and  are  never  heard 
upon  affidavits.     Ibid. 

3.  To  set  aside  an  award  for  any  matter  de  /lorx  as  corruption  or  misbe- 

haviour on  the  part  of  the  arbitrators,  or  other  charges  to  be  sus- 
tained by  evidence,  it  can  only  be  done  on  motion  supported  by 
aMdavits.    Ibid. 

4.  If  an  award  be  both  of  matter  that  is  submitted,  and  of  that  which 

is  not  within  the  submission,  it  may  be  good  as  to  all  that  is  within 
the  submission,  and  void  as  to  the  residue.     Ibid. 

5.  If  an  award  discloses  the  ground  taken  by  the  arbitrator  in  forming 

his  opinion,  the  case  is  open  to  the  inquiry,  whether  he  committed 
a  mistake  in  point  of  law.    Heuitt  vs.  State,  85. 

6.  Under  a  general  submission  to  arbitrators  their  award  may  be  im- 

peached for  an  error  in  law.     Ibid. 

7.  Arbitrators  must  give  the  parties  concerned  notice  of  the  time  and 

place  of  their  meeting  on  the  arbitration.     Rigden  vs.  Martin^  333. 

8.  It  is  not  necessary,  however,  that  the  award  itself  should  state  that 

such  notice  was  given.     Ibid. 

9.  To  impeach  an  award  for  the  want  of  notice,  or  on  account  of  any 

other  fact,  de  hors  the  award,  an  application,  supported  by  affidavit, 
must  be  made  to  set  it  aside.    Ibid. 

10.  Where  arbitrators  are  authorized,  on  their  differing  in  opinion,  to 

call  in  a  third  person,  they  may  call  him  in  immediately,  and  before 
they  differ.    Ibid. 

11.  An  award  is  not  vitiated  by  the  arbitrators  joining  with  the  umpire 

in  making  it.     Ibid. 

12.  Where  a  decree  states  that  the  cause  was  ready  for  hearing,  it  will 

be  presumed  by  the  Appellate  Court  that  it  was,  though  it  does  not 
appear  to  have  been  set  down  for  hearing.    Ibid. 
See  Insurance,  7. 

ASSIGNMENT. 

See  Corporation,  1. 
Evidence,  2. 
Promissory  Notes,  6. 

ASSUMPSIT. 

1.  Where  an  Act  of  Assembly  authorizes  the  collection  of  taxes   \»rt- 
posed  by  such  Act,  by  distress  or  action  of  debt,  or  where  axv    a  cl 
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ASSUMPSIT. -Co«(inHecf. 

authoriKes  tlie  tax.  but  gives  no  renmd;.  in  either  cosi 
aitauuipBit  will  lie,  on  the  priucipie  tliat  where  the  luw 
to  oiiu  aguiuBt  ODOthei-.  it  ruiaea  an  implied  asBumpsit 
obligation  t«  pay.  Mayor,  tic.  of  Bait  v».  Howard.  31i 
3.  The  giviug  a  remedy  by  distreeB  or  action  of  debt,  is  cui 
and  does  not  take  away  the  action  amiug  by  implicatio 
obligation  to  pay  a  claim  created  by  law.  Ihid. 
See  CoBFoaATioN,  1. 
contkact.  11,  12,  14. 
Insurance,  1. 

ATTACHMENT. 

1.  Tlie  Circuit  Court  of  the  United  States  has  juriadictioa 

to  award  an  attachment,  under  the  Act  of  I71G,  ch.  40. 
of  two  noil,  esta  to  writs  of  copuu  id  rtipondnndum.  bi 
name  of  the  United  States,  agaiust  the  goode  aud  chatt 
tcnenientB.  of  a  defendant,  whether  be  be  in  fact  a  r 
Slate  or  not.     Banicjj  vs.  Palteraoii.  155. 

2.  An  attachment  will  lie  against  the  property  of   foraig 

th^y  have  been  residents  within  the  State  or  not.    Ibi 

3.  Ad  action  on  the  caiie  was  brought  by  the  United  Stab 

defendant  in  the  Circuit  Court  for  the  fourth  circuit, 
writs  of  ctipia*  issued.  Both  were  returned  noii  eat. 
was  tboQ  Sled  on  a  bill  of  exchange  drawn  bj  tl 
and  passed  regularly  by  endorsement  to  the  Treasure 
for  the  use  of  the  U.  S.  The  bill  was  protested  for 
and  on  the  U.  S.  Bling  the  bill  of  exchange  and  proi 
and  malcing  proof  of  their  damages,  and  lutking  a  » 
ment  under  the  Act  of  171S,  c.  40,  it  was  litld.  that  the 
complied  with  and  the  attachment  could  issue.     Ibid. 

4.  An  attachment  under  the  Act  of  \1\Tt.  ch.  40.  may  be  an 

the  lands  and  tenements,  as  well  as  the  goods.  &.c.  of  t 

5.  Under  the  construction  given  to  the  Statute  of  fi  Geo.  I 

became  liable  to  be  taken  and  sold  by  HeH  fncian.  in  t 
ner  as  goods  and  chattels,  and  are  subject  to  altavhroe 

6.  An  attachment  ought  regularly  to  issue  as  of  the  U 

it  was  awarded:  and  it  is  the  duty  of  the  sheriff  to  ( 
facias  in  the  attachment  on  tlie  persons  who  are  found 
of  the  property  attached,  and  to  certify  such  service;  < 
erty  is  unoccupied,  to  make  a  corresponding  return.     J 

7-  Although  the  intervening  nf  a  term  before  the  issuing 
ment  which  is  awarded,  and  the  negligencu  of  the  ni 
serving  the  xcire  facias  in  the  attachment.  &c.  and  mak 
in  conformity  thereof,  are  irregularities  in  the  proce 
Circuit  Court  offered  in  evidence,  yet  the  judgment 
tion  is  not  therefore  void,  that  Court  being  a  Court 
competent  jurisdiction,  from  whose  decisions  an  app< 
error  lies  to  the  Supreme  Court.     Und. 

8.  It  is  not  like  the  case  of  special  and  extraordinary  pon 
statute  to  a  Court  which  has  uo  jurisdiction  indepet 
statute.     Ihid. 
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ATTACHMENT.— ConfirtM6d. 

9.  The  proceeding  by  attachment  is  only  process  to  compel  the  appear- 
ance of  a  defendant  whose  person  cannot  be  reached  by  the  process 
of  the  Court;  and  is  not  a  proceeding  in  derogation  of  the  princi- 
ples of  the  common  law,  but  rather  in  mitigation  of  the  seTerity 
of  the  common  law  in  favor  of  defendants.    Ibid. 

10.  ynder  the  Act  of  1795,  ch.  56,  no  attachment  can  issue  except  the  at- 

taching creditor  appears  by  the  proceedings  to  be  a  citizen  of  this 
State,  or  of  some  other  of  the  U.  States.     Yerby  vs.  Lackland^  865. 

11.  It  is  not  sufficient  that  he  appears  to  be  a  citizen  of  the  U.  States. 

Ibid. 

12.  One  may  be  a  citizen  of  the  District  of  Columbia,  or  of  either  of  the 

otheF  territories  of  the  U.  States,  and  not  be  a  citizen  of  any  one  of 
the  States,  within  the  meaning  of  the  said  Act  of  1795,  ch.  56;  and 
no  citizen  of  the  said  district,  or  of  the  territories,  can  issue  an 
attachment  under  that  Act.     Ibid. 
See  Descent  and  Distribution.  3. 

ATTORNEY. 

Where  the  execution  of  a  power  of  attorney  was  stated  to  be  by  ''J. 
H.  P.  by  my  attorney  S.  C. ""  transferring  to  W.  B.  certain  shares 
of  stock,  and  signed  and  sealed  by  S.  C.  and  under  written  ^^  Atty. 
for  W.  B. " — Held^  that  it  was  executed  so  as  to  transfer  the  stock  to 
W.  B.  Bend  vs.  Susquehanna^  i&c.  Co.  106. 
See  Deed,  4,  5,  6,  7,  8. 

BAILMENT. 

See  Execution,  5. 
Inn-Keepers. 

BALTIMORE  CITY. 

1 .  Under  the  2nd  sec.  of  the  Act  of  1797,  ch.  54,  the  corporation  of  the 
City  of  Baltimore,  have  no  power  to  tax  any  particular  part  of 
the  city,  for  paving  the  streets,  lanes  and  alleys,  in  such  part,  unless 
such  paving  is  for  the  benefit  of  such  part  especially.  Mayor,  <tr.  of 
Baltimore  vs.  Moore,  310. 

"2  If  the  corporation,  in  the  preamble  to  an  Ordinance  to  provide  for  the 
pavement  of  streets,  states  the  object  to  be  one  of  general  benefit  to 
the  city,  they  cannot  in  the  same  Ordinance  tax  exclusively  the 
particular  part  of  the  city  in  which  the  streets  are  located.    Ibid. 

ii.  If  such  an  Ordinance  is  passed  without  its  stating  what  the  object 
of  the  pavement  is,  the  legal  presumption  is,  that  it  is  the  especial 
benefit  of  the  part  of  the  city  where  the  streets  are  situated.     Ibid. 

BANK. 

Where  a  charter  incorporating  a  bank  reserves  for  the  use  and  benefit 
of  the  State  certain  shares  of  the  capital  stock,  to  be  subscribed  for 
in  such  manner  as  the  Legislature  may  direct,  and  also  provides 
that  any  director,  &c.  holding  any  shares  therein,  who  shall  com- 
mit any  fraud,  &c.   shall  be  liable  to  prosecution  by  indictment 
in  the  name  of  the  State:  it  is  a  public  law,  and  must  be  judi- 
cially taken  notice  of  as  all  other  public  laws.     Towson  vs.  Hci^yy^^ 
de -Grace  Bank,  44. 
See  Bills  of  Exchange. 
Principal  and  Agent,  1. 
29  G  H.  &  .1. 
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BANK  NOTES. 

Au  objection  that  Ihe  iilleentiou  in  the  declwation  is  of  the  I 
in  bank  noteB.  and  that  bank  notes  are  not  monej'.  ci 
tained.     Tou-mm  *'s,  Haere-de-Grace  B(mk\  44. 
KANKttUPTCV  AND  INSOLVENCTV". 

1.  This  <:^ourt  has  a<li>pted.  and  considers  itself  bound  by 
■  if  the  Supreme  Court  of  the  United  Stateu,  respecting  tl 
veut  laws.     Stale  vw.  A'jv**,  30.     liio(e,  I 

a.  The    [lelitioti.  coiuiniBsirm.   and  other  proeeediiigs    bel 
sioners  of  baukruptcj.  and  their  judgment  tliereut 
deuce   for  the   purpose  of  showing  that  a   persou  1 
haii  been  declared  a  bankrupt  under  the  proi 
Congress.     Bnmirn  vs.  Piittfriion.  155. 

Sf«  Dkbtob  and  CREorTOR.  7. 
Lien. 
Tkovkk.  a. 

Trusts  anh  TKiisTBEH.  1,  :.',  M,  4. 
BARGAIN   AND  ail.E. 

1.  The  Statute  of  Umb  of  37  Heu.  VlII,  ch.  W.  afTtitite  a  d« 
and  sale  no  farther  than  to  vest  the  legal  estate  in  tl 
IVeat  VH.  Bitcoe.  877. 
3.  H.  W.  conveys  her  real  estate  by  a  deed  of  bargain 
W.  B.  in  trust  for  her  two  sons,  K.  and  S.  W.  "provid 
shall,  before  thev  receive  any  benefit  or  interest  uut 
pay.  or  eauHe  to  be  paid,  or  secure  to  be  paid,  £500  U 
two  granddaugbtere,  M.  O.  and  H.  0."—H-ld.  that  tlw 
charge  on  the  estate.     Ibiil. 

3.  If  R.  and  S.  W.  take  posiieBsinn  of  the  estate  under  such  i 

they  become  personally  liable  for  the  tSOO,  and  may. 
enforced,  j)er6onaUy  to  pay  it.    Ibid. 

4.  Where  the  deed  makes  the  said  iC.'iOD.  payable  to  the  gri 

on  theit  arrival  at  the  age  of  IS  years,  or  on  their  c 
they  do  arrive  at'  that  age,  or  marry,  before  Uie  sons 
take  possession  of  the  eatnte  eonveyed,  the  right  to  t 
Tested  right,  and  becomes  payable  to  the  gninddaugl 
lepreeeututiveB,  on  R.  and  S.  W.  taking  ))ossession.  ' 
thereon  from  the  time  the  granddaughters  did  so  respei 
at  the  age  of  16  years,  &c.     Ibul. 

5.  One  of  the  granddaughters  bavins  married  and  died  in 

of  her  grandmothei'.  her  portion  survived  to  her  husbai 
BELLS  OF  EXCHANOE. 

In  au  action  uu  an  inland  bill  of  eitchauge,  by  an  incorpon 
the  holder  of  the  bill  wbicli  they  had  discounted  bef< 
due,  ugaiust  the  payee,  evidence  was  given  that  the  aci 
bill,  on  the  day  it  became  due,  and  for  a  long  time 
for  several  months  thereafter,  kept  an  account  at  the  6 
depositing,  and  from  time  to  time  eheokjng  out  mon 
on  the  day  the  bill  became  due  they  hod  no  money 
th^tt  about  a  mouth  afterwards,  a  balance  wa^  struck 
bank  and  the  acceptors,  when  they  had  a  sum  of  raoi 
to  have  discharged  the  bill— He/ri.  that  the  b 
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BILLS  OF  EXCHANGE.— Contmwcd. 

recover  the  amount  of  the  bill  from  the  payee.    That  the  conduct 
of  the  holders  of  the  bill  with  regard  to  the  acceptors,  was  not  a 
waiver  of  their  right  against  the  endorsers,  nor  a  release  as  to  tltem. 
And  as  between  the  holders  and  the  acceptors,  there  was  no  pay- 
ment.    Martin  vs.  Mechanics''  Bank^  196. 
See  Action,  3. 
Judgment,  8. 
Principal  and  Agent,  3. 

BILL  OF  LADING. 
See  Contract,  18. 

BILL  OF  SALE. 

1.  A  bill  of  sale  of  personal  property  executed  and  acknowledged,  but 

not  recorded,  is  void  as  to  creditors,  if  made  to  their  injury;  but  is 
binding  on  the  donor,  her  executors,  administrators  and  assigns,  and 
all  claiming  under  her  or  them,  both  at  common  law,  and  under 
the  Act  of  Assembly  of  1729,  ch.  8,  s.  6.    Dorsey  vs.  Smithson^  57. 

2.  The  executor  of  the  donor  has  no  right  to  the  goods  and  chattels  men- 

tioned in  the  bill  of  sale.  He  is  e8topi)ed  to  allege  that  the  deed  is 
in  fraud  of  creditors;  and  the  property  is  not  assets  in  his  hands, 
and  as  executor  he  is  not  accountable  for  it.    Ihid. 

3.  If  the  bill  of  sale  is  fraudulent  to  creditors,  the  donee  is  chargeable 

to  them  to  the  full  extent  of  the  property  transferred,  as  executor 
de  son  tort  of  the  donor.     Ibid. 
See  Evidence,  4. 
Trover,  1. 

BOND. 

1.  The  sheriff  ^s  bond  is  an  annual  bond,  and  the  sureties  of  each  year 
are  responsible  for  the  neglects,  defaults,  acts  and  receipts,  of  their 
principal,  during  the  time  only  between  giving  the  bond  passed  by 
them,  and  the  execution  of  the  next  year's  bond.    Heuitt  vs.  State^  85. 

3.  The  sureties  in  a  guardian's  bond  are  not  released  from  their  respon- 
sibility to  the  ward,  where  on  their  application  to  the  Orphans'  Court 
for  counter-security,  a  new  bond  is  executed  with  other  sureties, 
although  the  Orphans'  Court  by  their  order  endeavor  to  release  the 
former  sureties.    M''Math  vs.  State,  87. 

.SV^  Arbitration  and  Award,  3,  4,  5. 
Evidence,  6. 
Executors  and  Administrators,  7,  9,  10, 13. 

BOND  OF  CONVEYANCE. 

A  bond  was  executed  by  C.  to  M.  conditioned  for  the  conveyance  of  a 
tract  of  land,  on  or  before  the  Ist  of  December  then  next,  in  which 
is  a  recital  setting  out  the  payment  by  M.  of  ^3,330  to  C.  as  the  con- 
sideration for  the  land.    No  conveyance  having  been  made,  an  action 
of  debt  on  the  bond  was  brought  to  recover  damages  for  a  breach  of 
the  condition — Held,  that  the  value  of  the  land,  at  the  time  of  the 
breach  of  contract  was  the  measure  of  damages,  and  not  the  amoviTi^ 
agreed  to  be  paid;  but  it  is  otherwise  in  an  action  upon  a  covei^i^M 
of  seizin  in  a  deed  of  conveyance.     In  the  last  case  the  conside^^^,   ^^ 
money  of  the  deed  is  the  measure  of  damages.     Cannell  vs.  JIf 'Oi        ^ 
344.  *^(*^^ 
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CASE,  ACTION  ON  THE. 

An  action  on  the  case  will  lie  for  a  consequential  injury  sustained  by 
the  plaintiff,  where  both  an  immediate  and  consequential  injury  is 
alleged — as,  where  he  proved  that  a  servant  of  the  defendant,  with 
his  express  directions,  rode  his  mare  several  miles  through  different 
farms,  and  turned  her  out,  whereby  he  lost  her  services  for  many 
days;  which  the  defendant  attempted  to  justify,  by  offering  to  show 
that  the  mare  was  trespassing  upon  his  close — It  was  held,  that  the 
defendant  had  the  right  to  arrest  the  mischief  to  his  close,  by  remov- 
ing the  trespassing  animal  to  the  exterior  limits  of  it,  but  further 
than  this  he  could  not  go.     Kfiotf  vs.  Digges^  192. 

See  Attachment,  3. 

Executors  and  Administrators.  3. 
Statute  of  Frauds,  1. 

CHANCERY. 
See  Equity. 

CHOSES  IN  ACTION. 
See  Execution,  3. 

CONFLICT  OF  LAWS. 
See  Judgment,  4,  5,  6. 

CONSIDERATION. 

See  Bond  of  Conveyance. 
Evidence,  13. 

CONSTITUTIONAL  LAW. 

1.  The  property  qualification  required  by  the  42d  Article  of  the  CoDsti- 

tutionof  this  State,  was  not  intended  as  a  fund  to  secure  the  sheriff's 
official  creditors  in  addition  to  the  bond  required  of  him  as  sheriff. 
RohertH  vs.  Gibson^  96. 

2.  Other  clauses  of  the  Constitution  may  be  resorted  to  in  aid  of  the  con- 

struction of  that  which  may  be  doubtful  or  uncertain.     Ibid. 

8.  Where  the  same  language  is  used  in  different  clauses  of  the  Consti- 
tution, upon  the  same  or  similar  subjects,  it  must  receive  the  same 
construction,  unless  some  particular  reason  to  the  contrary  can  be 
assigned.     Ibid, 

4.  The  Act  of  Assembly  of  1821,  ch.  244,  directing  the  removal  of  criminal 
causes  from  Baltimore  City  Court  to  Baltimore  County  Court,  and 
from  Baltimore  County  Court  to  Baltimore  City  Court,  is  repugnant 
to  the  Constitution,  and  therefore  void.    State  vs.  Dashiell,  220. 

CONTRACT. 

1.  Parol  evidence,  independent  of  the  Statute  of  Frauds  and  Perjuries. 

is  inadmissible  to  contradict,  add  to,  or  vary,  the  terms  of  a  written 
agreement.     Wesley  vs.  Thomcut\  25^ 

2.  The  Court  of  Chancery,  in  the  exercise  of  its  moral  jurisdiction,  will, 

upon  the  proof  of  fraud,  mistake  or  surprise,  raise  an  equity  by 
which  the  written  agreement  of  the  parties  shall  be  rectified.     Ibid. 

3.  It  is  essential,  however,  that  such  fraud,  mistake  or  surprise,  should  be 

alleged  in  the  bill  as  the  ground  and  object  of  the  parol  proof.    Ibid. 

4.  Where  there  is  a  subsisting  special  agreement,  a  party  to  it  cannot 

recover  on  general  counts;  he  must  declare  on  the  special  agreement, 
and  that  being  the  gist  of  the  action,  it  must  be  stated  in  the  decla- 
ration.    Watkins  vs.  Hodges^  37. 
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CONTRACT.— Confmtcec/. 

<i.  A  declaration  on  a  special  agreement  must  state  all  the  essential  parts 
of  the  agreement.     Ibid. 

6.  Where  an  agreement  formed  an  entire  contract,  to  enable  the  plain- 

tiff to  recover  on  it,  he  must  prove  a  jwrformance  or  tender  to  per- 
form every  thing  required  by  it  on  his  part  to  be  performed.     Ibid. 

7.  If  a  contract  be  rescinded  by  the  parties  after  its  part  performance 

by  the  plaintiff,  he  may  recover  for  the  part  performance  on  a  gene- 
ral count.     Ibid. 

i<.  A  subsequent  parol  agreement  to  postpone  the  delivery  of  articles 
under  a  contract  without  seal,  is  not  a  waiver  of  the  contract,  but 
only  an  enlargement  of  the  time  for  its  performance.     Ibid. 

9.  If  there  is  a  special  agreement  between  the  parties,  open  and  un- 
rescinded,  it  is  indispensably  necessary  that  the  plaintiff  should 
declare  upon  it;  and  he  must  state  his  case  as  it  is.  Speake  vs.  Shep- 
pard^  72. 

10.  Where  the  contract  proved  in  evidence  varies  from  the  contract 

declared  upon,  the  plaintiff  cannot  recover  on  it;  nor  can  he  re- 
cover on  a  quantum  vieniit^  because  there  was  a  special  agreement. 
Ibid. 

11.  But  if  he  declares  upon  a  special  contract,  and  fails  to  prove  it,  but 

proves  an  agreement  and  a  performance  of  it,  it  raises  a  duty  for 
which  a  general  indebitatus  assumpsit  will  lie.     Ibid. 

12.  On  the  defendant's  prayer  to  direct  the  jury  that  if  they  believed 

that  there  was  an  express  contract  between  the  plaintiff  and  defend- 
ant for  building  a  house,  by  which  the  defendant  was  to  pay  a 
specified  sum  of  money,  then  the  jury  could  not  imply  a  new  con- 
tract, which  was  to  destroy  the  original,  or  to  be  made  the  founda- 
tion of  the  plaintiff's  claim — The  County  Court  refused  to  give  the 
direction;  but  directed  the  jury,  that  if  they  found  from  the  evi- 
dence that  any  alterations  or  additions  to  the  original  plan  of  the 
building  were  made  with  the  knowledge  of  the  defendant,  for  which 
he  paid,  that  then  they  might  find  from  that  fact  that  the  original 
contract  was  rescinded;  and  that  if  it  was  so  rescinded,  the  plain- 
tiff was  entitled  to  recover  for  the  other  additions  or  alterations 
in  the  building,  which  were  made  with  the  knowlege  of  the  de- 
fendant, and  not  objected  to  by  him  at  the  time. 
On  appeal,  reversed.     Berry  vs.  Thompson,  79. 

13.  Where  P.  contracted  with  N.  for  the  sale  of  certain  slaves,  and  N. 

was  to  take  them  into  his  possession,  and  pay  for  them  at  an  ensu- 
ing day,  but  the  property  of  P.  was  to  continue  until  they  were  paid 
for.,  and  a  part  of  the  price  agreed  upon  was  paid  to  P. — Held,  that 
P.  did  not,  at  the  time  of  the  contract,  part  with  his  interest  in  the 
slaves;  that  the  payment  of  the  whole  of  the  stipulated  price  was  a 
condition  precedent,  on  the  performance  of  which  alone,  and  not 
before,  the  title  could  vest  in  N.  That  the  part  payment  was  not 
such  a  performance  as  could  of  itself  have  the  effect  to  divest  P. 
of  his  property,  but  that  the  title  remained  in  him  notwithstand- 
ing any  indulgences  which  he  may  have  extended  to  N.  Corse  vs. 
Pattersan.  129. 

14.  If  a  contract  is  made  for  the  payment  of  tobacco,  which  is  not  c^v^^ 

plied  with,  the  plaintiff,  in  assumpsit  on  that  contract,  may  re^rv     ' 
the  value  of  the  tobacco  in  money.     Lifles  vs.  Lyles^  225.  ^^"C 
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C!()NTKACT.— Cf»^(^rl »«/. 

15.  In  an  action  against  a  ship  uwner,  for  the  loss  of  good 
had  eugaged  U>  IranBport  for  freight,  it  is  not  necessar, 
the  nan:,  the  payment  of  the  freight,  or  the  tender  of  it 
ve,  Oappvau,  3ilJ. 

10.  A  contract  made  by  the  master  of  n  general  »tiip,  is  Jn  1 
tract  of  the  owner,  the  master  being  considered  the  dwlj 
agent  of  the  owner  for  that  purpose.    Itml. 

I".  A  bill  of  lading,  signed   by  tlie  master,  for  goods 

bia  vessel   for  transportation,  iis  the  o  

ressel.    Jbid.  | 

I'*.  If  the  bill  of  lading  coutJuiis  an  exception  "of  the  dai 
seaa,"  such  exceptioa  must  be  stated  in  the  declaration. 

lU.  Every  prorieo  in  a  contract,  which  goes  to  discharge  i 
under  it  entirely,  must  be  stated  id  the  deolaration,  (^ 
only  goes  to  diminiHb  the  Ijabitity.     Ibid. 

20.  A  written  agreement  cannot  be  explained  by  h 
one  of  the  parties.     K(y  vs.  Paniham,  346. 

91.  Where,  upon  the  face  of  an  agreement,  one  of  the  conE 
ties  appears  plainly  to  be  acting  as  the  agent  of  another, 
tionB  of  the  agreement  operate  solely  to  bind  the  prim 
it  masifestty  appears  that  the  agent  intended  to  super 
stitute  his  own  reeponsibility  for  that  of  Iiia  principal. 

■i2.  An  agreement,  tbat   "  I  have  this  9th  of  January,  IBIT, 
P.  tlie  following  slaves,  for  the  use  of  R.  K.  H.  to  give  ; 
fur  each  of  the  slaTes.  and  to  furnisli  them  with  all  a 
ing  and  food,  (then  stating  the  names  of  the  slav^ 
P.  K..''—Heli),  not  to  bind  P.  K.  personally.    JWrf, 
.Sec  EijiriTY,  8. 

EVIBENCE,  7. 

PKoMsaoRY  Notes,  0,  fl. 
Statltte  of  Fr.vpds,  I.  2.  3. 
CORPOEATION. 

1.  In  a  charter  creating  a  corporation,  subscriptions  were  sn 

raising  the  capital  stock,  lo  be  jMiid  by  instalments,  and 
tain  amount  was  subscribed,  the  proprietors  of  share 
subscribers  or  assignees  of  b-uch  subscribers,  were  erei 
politic.  H.  P.  who  was  a  subscriber,  assigned  his  sto- 
before  the  whole  of  the  instalments  were  paid — Ht-W,  tk 
such  a  privity  between  the  corporation  and  W.  B.  as  ei 
to  sustain  an  action  of  assumpsit  against  him  for  the 
the  instalments  which  had  not  been  paid.  Bei'd  \n.  Sf 
*o.  Co.  100. 

2.  The  possession  of  a  power  by  a  corporation  to  do  an  act 

the  possession  of  the  right  to  provide  for  the  doing  of 
agents.  But  the  giving  a  jiower  to  a  corporation,  and 
authority  to  provide  for  the  exercise  of  a  power,  are  di 
authority  to  provide  for  the  exercise  of  a  power  not  be: 
session  of  the  power  itself,  but  a  right  only  to  confer  it,  0 
ise  of  it   by  others.     Ulityor.  ifc.  of  Bulla.  ' 
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COSTS. 

See  Executors  and  Administrators,  13. 

COUNTER-SECURITY. 
See  Bond,  8. 

COURTS. 

Where  the  Court  below  refused,  under  the  circumstances  of  the  case,  to 
permit  the  cause  to  proceed,  and  compelled  the  plaintiff  either  to  be 
non-suited,  or  to  take  a  verdict  for  the  defendant,  held,  that  the 
Court  erred,  the  right  to  such  objection  belonging  to  the  defendant, 
and  not  to  the  Court.    Allegre  vs.  Md.  Ins.  Co.  337. 

See  Insurance,  7. 

COVENANT. 

M.  was  duly  bound  an  apprentice  to  J.  M.  and  others,  in  the  City  of 
Baltimore.  He  afterwards  applied  to  the  Court  of  Oyer  and  Termi- 
ner, &c.  for  Baltimore  County,  with  the  consent  of  J.  M.  and  others, 
to  be  released  from  his  indentures,  where  he  was  released;  and  with 
his  own  consent,  and  the  consent  of  J.  R.  that  Court  pass  this 
order — ^^It  is  adjudged  and  ordered,  that  M.  be  and  he  is  hereby 
bound  to  J.  R.  until  he  is  21  years  of  age,  to  learn  the  trade  of,^'  &c. 
In  an  action  of  covenant  by  M.  against  J.  R.  for  a  breach  of  this 
order — JEfeZd,  that  M.  was  not  entitled  to  recover.  Mors  vs.  Rogers^ 
404. 

See  Evidence,  l«. 

CRIMINAL  LAW. 

See  Constitutional  Law,  4. 
Neoroes  and  Slaves,  1,  2. 

DAMAGES. 

See  Appeal  and  Error,  4. 
Bond  of  Conveyance. 
Judgment,  3. 

DEBT. 

See  Assumpsit,  2. 

DEBTOR  AND  CREDITOR. 

1.  A.  obtained  a  decree  against  the  executors  of  B.  for  a  sum  of  money. 

He  afterwards  filed  a  bill  against  the  devisees  and  executors  of  B. 
in  order  to  have  a  sale  of  the  real  estate  of  B.  to  pay  the  said  debt, 
upon  the  principle  that  the  personal  estate  was  insufficient;  and  he 
wholly  relies  for  evidence  of  Ids  debt  on  the  decree.  Heid^  that 
it  appearing  by  the  account  upon  which  that  decree  was  founded, 
which  was  for  rents  received  by  B.  and  his  executors  of  the  estate 
of  A.  that  at  the  time  of  the  death  of  B.  he  was  a  creditor  of  the 
estate  of  A.  and  that  the  sum  of  money  decreed  against  the  execu- 
tors of  B.  had  been  received  by  them  for  rents,  the  real  estate  in 
possession  of  the  devisees  of  B.  is  in  no  way  responsible  for  it.  Car- 
nan  vs.  Turner^  60. 

2.  In  the  event  of  the  exhaustion  of  the  personal  assets  of  a  deceased 

in  the  payment  of  debts,  the  real  estate  is  answerable  to  the  credi- 
tors for  the  deficiency;  but   the  claimants  must  prove  themseW^ 
creditors  of  the  deceased  ancestor.     Ibid. 

3.  If  a  subsequent  creditor  of  B.   attempts   to  vacate  a  deed  ot 

conveyance  from  A .  to  B.  on  account  of    fraud  against  the  pvi W      ' 


p^v.^; 
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DEBTOR  AND  CREDITOR.— Con^mwed. 

he  must  show  either  that  it  was  fraudulent  against  creditors  gen- 
erally under  the  Statute  of  13  Eliz.  ch.  5,  or  that  it  was  a  deception 
or  misrepresentation  practised  upon  him,  by  which  he  was  induced 
to  become  the  creditor  of  B.  and  to  consider  the  land  he  conveyed  a 
fund  for  his  security.     Roberts  vs.  Gibson^  96. 

4.  This  case  is  not  embraced  by  the  Statute  of  13  Eliz.  ch.  5.     Ibid, 

5.  The  sureties  on  a  sheriff  ^s  bond,  having  full  knowledge  of  deeds  of 

conveyance  to  B.  their  principal,  and  reconveyance  by  him,  and 
no  imposition  or  concealment  having  been  practised  upon  them 
by  which  they  were  fraudulently  induced  to  become  the  creditors,  of 
B.  and  to  consider  the  lands  so  conveyed  and  reconveyed,  as  his 
property,  and  answerable  for  his  debts,  are  not  entitled  to  relief. 
Ibid. 

6.  B.  being  dead,  whether  or  not  his  heirs  ought  to  have  been  made 

parties.     IbUL 

7.  A  transfer  of  property  by  a  debtor  to  a  creditor,  with  a  view,  or 

under  the  expectation  of  becoming  an  insolvent  debtor,  is  made  void 
by  the  Act  of  1812,  ch.  77,  s.  1,  only  for  the  purpose  of  vesting  the 
property  in  the  trustee  of  such  debtor  for  the  benefit  of  his  general 
creditors.     Harding  vs.  Stevennon,  216. 
See  Appeal  and  Error,  9. 
Attachment,  10. 
Bill  op  Sale,  1,  2,  3. 
Constitutional  Law,  1. 
Descent  and  Distribution,  3. 
Execution,  2,  3. 
Insurance,  l. 
Lien,  1. 

Promissory  Notes.  5,  6. 
Trover,  2,  3. 
Trusts  and  Trustees,  4. 

DECLARATION. 
See  Pleading. 

DECREE. 

See  Equity. 

DEED. 

1 .  If  the  habendum  in  a  deed  of  bargain  and  sale  is  to  the  grantor,  it 
shall  be  rejected,  and  the  use  enure  to  the  grantee.  Bend  vs.  Sus- 
quehanna^ (S:c.  Co.  106. 

Where  the  official  character  of  the  persons  before  whom  the  acknow- 
ledgment of  a  deed  for  lands  executed  in  1738,  does  not  appear 
on  the  face  of  the  acknowledgment,  and  it  is  equally  silent  as  to  the 
county  in  which  it  was  taken,  and  there  is  no  evidence  to  warrant 
the  presumption  that  the  original  deed  was  acknowledged  in  con- 
formity to  the  provisions  of  the  Act  of  1715,  ch.  47,  a  copy  cannot 
/>C7'  se  be  read  in  evidence.     Connelly  vs.  Bowie^  117. 

No  official  copy  of  a  deed,  or  other  instrument  of  writing,  is  per  se  evi- 
dence, except  the  original  is  required  to  be  recorded.     Ibid. 

Under  the  Act  of  1766,  ch.  14,  s.  4,  one  Justice  of  the  Peace  has  no 
authority  to  take  the  probate  of  a  letter  of  attorney  for  the  acknow- 
ledgment of  the  deed  of  a  non-resident  grantor.     BecUl  vs.  Li^nn^  277. 
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DEED. ^Continued, 

5.  Nor  has  he  any  such  authority  under  any  other  Act  of  AsBembly,  or 

under  the  common  law.     Ibid. 

6.  The  probate  before  mentioned  under  the  said  Act  of  1766,  must  be 

either  in  the  Provincial  or  Ck)unty  Court,  or  before  one  Justice  of 
the  Provincial  Court,  or  two  Justices  of  the  County  Court,  where 
the  land  lies.    Ibid, 

7.  The  safest  course  is  to  prove  the  letter  of  attorney  before  the  same 

persons  who  take  the  acknowledgment  of  the  conveyance.     Ibid. 

•S.  A  deed  of  a  non-resident  grantor,  acknowledged  by  an  attorney  under 
a  letter  of  attorney  proved  before  one  Justice  of  the  Peace  only,  is 
invalid.     Ibid. 

9.  If  possession  has  gone  with  such  a  deed,  yet  if  a  plaintiff  in  ejectment 
produces  the  deed  as  evidence  of  his  title,  there  can  be  no  presump- 
tion that  the  same  was  legally  executed  and  acknowledged,  though, 
if  it  was  not  produced,  a  legal  conveyance  might  be  presumed.    Ibid. 

10.  A  certificate  of  a  clerk  of  a  County  Court,  that  the  two  jwrsons, 

before  whom  a  deed  purports  to  be  acknowledged,  were  at  the  time 
of  such  acknowledgment,  and  still  are,  ''two  Justices  of  the  Peace 
for  the  County  aforesaid,  and  to  all  certificates  given  by  them  as 
such,  due  faith  and  credit  is  and  ought  to  be  given,  as  well  in  Courts 
of  justice  as  thereout,''  is  a  sufficient  certificate  to  authorize  the 
recording  of  the  deed  among  the  records  of  the  County  in  which 
the  land  conveyed  by  such  deed  lies.    Ibid. 

11.  A  mixed  possession  will  not  prevent  the  presumption   of  a  deed, 

unless  the  same  is  held  by  both  parties  claiming  title  to  the  same 
land.     Ibid. 

12.  Where  a  plaintiff  in  ejectment  produces  a  patent  to  B.  for  the  land  for 

which  he  sues,  dated  in  1774,  and  produces  a  deed  for  the  same  land 
from  C.  to  F.  dated  the  7th  of  November,  1785,  containing  a  recital 
of  a  deed  also  for  the  same  land,  from  B.  the  patentee,  to  C.  and 
proved  a  possession  in  C.  of  a  part  of  said  land,  until  1785,  and  in 
F.  claiming  under  him,  and  in  the  lessor  of  the  plaintiff  claiming 
under  F.  and  all  claiming  to  hold  such  possession  under  a  title  to- 
the  whole  tract,  a  conveyance  from  the  patentee  to  C.  may  be  pre- 
sumed. Ibid. 
See  Equity,  13. 

Evidence,  8,  9,  10,  11,  12,  13. 
Law  and  Fact,  2. 

DESCENT  AND  DISTRIBUTION. 

1 .  Where  the  real  estate  of  a  feme  covert  is  sold  under  the  Act  to  Direct 

Descents,  the  mutatibn  of  her  estate  from  real  to  personal,  is  com- 
plete when  the  commissioners'  sale  is  ratified  by  the  Court,  and  th& 
purchaser  has  complied  with  the  terms  of  it,  by  paying  the  money, 
if  the  sale  was  for  cash,  or  by  giving  bonds  to  the  representatives,  if 
the  sale  was  on  a  credit.    State  vs.  Krebs,  80. 

2.  The  bond  passed  to  the  wife  by  the  purchaser  is  a  cJiose  in  action  aa 

is  the  money  in  the  hands  of  the  commissioners,  if  withheld  from 
her;  both  liable  to  be  sued  for  and  recovered  by  the  husband  alone- 
Ibid. 
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DESCENT   AND   DISTRIBUTION.— Con (m,.«rf. 

'i.  The  money  tbus  in  the  bauds  of  the  comniisBiouers  may  I 
by  the  huBbaud'BL'ceilitor  to  satisfy  a  debt  due  by  Lira-  T 
being  at  the  dinpcisal  of  the  husband,  is  in  truth  and  in  Is 
is  liable  for  his  debts,  aiod  can  never  be  enjoyed  by  the  wil 
the  itingle  contingency  of  her  surviving  her  husband  he( 
propriation  is  mude  of  it  by  him.      Ihiil. 

i.  Under  the  Act  of  ITSG,  eh.  45,  t*>  Direct  Descents,  an  • 
the  husband  iu  right  of  his  wife  to  take  her  ancestor's  I 
valuaiioQ  of  the  tiuuimi«aioiiere.  Had  liis  executing  be 
utlier  heirs  for  the  payment  ol  their  respective  proper 
in  him  an  ealate  iu  fe«  in  the  whole  laud  elected  to  be 
does  not  |HisH  any  interest  trhntsoever  therein  to  his  wil 
vs.  Rirbardnnn.  iS'i. 

Tt.  Every  election,  under  the  Acts  to  Direct  Descents,  to  take 
estate  of  the  atjc;estor  at  a  valuation,  and  to  pay  the  other 
just  proportions  of  the  value  iu  money,  and  passing  b( 
for,  nettles  in  the  person  electing  without  a  deed  from  t 
sionprs.  the  legal  estate  iu  fee  In  the  lands  elected  to  be 
there  is  uo  difference  between  an  election  by  a  child  o: 
tate,  and  au  election  by  a  husband  in  right  of  his  wjfi 
a  child  of  the  intestate,     fliiil. 

6.  In  either  case  the  electing  party  takes  as  a  purchaser,  an 

derive  bis  title  by  descent  from  the  ancestor.     Ibiil. 

7.  8uch  an  election  by  a  husband  in  right  of  hiH  wife,  and 

bonds  as  before  stated,  entitles  his  second  wife  to  dower  i 
elected  to  be  taken.     I  bid. 

».  Undei  the  Act  of  na«,  ch.  45.  to  Direct  Descents,  and 
meubt.  a  purchaser  of  the  interest  of  the  eldest  son,  &c.  i 
tate.  has  aright  to  elect  to  take  the  intestate's  real  ec 
valuatiou  of  it  by  the  c om mira loners .    Jarrflf  vs.  Cooley 

9.  A  legal  estate  in  severalty  does  not  vest  in  a  [larty  electi 
uuder  the  the  said  Act  uf  Descents,  unless  be  pays  the 
their  proportions  of  the  valuation,  nr  executes  bonds  toll 
I  bill. 

.■iee  F.XF.cvT<.K»  ami  Ai<MiNisTUAT..iis,  1, 


I  DisTRIBl  TIUN.  4.  S,  fl.  7,  P. 


I.  A  decree  in  equity  for  the  sale  of  land^  to  pay  debit,  nr 
for  the  purpoBe  of  distributing  the  proceeds  among  thui 
is  a  proceeding  in  rent.    The  Chancellor  has  the  power  Q 
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EQU ITY .  —Continued. 

such  a  decree,  by  ordering  the  {Kwsession  to  be  delivered  to  the 
purchaser  under  the  decree,  in  certain  cases.  Tonffue  vs.  Morton^ 
21. 

2.  The  exercise  of  this  power,  in  relation  to  all  such  persons  as  were 

parties  to  the  proceedings,  and  ivhose  rights  have  been  determined 
by  the  decree,  is  essential  to  the  full  administration  of  justice.  Per- 
sons who  come  into  the  possession  of  the  land  pendente  lite,  claim- 
ing title  to  it  under  the  parties  to  the  bill,  or  some  of  them,  stand 
in  the  same  predicament  w^ith  those  whom  they  represent  in  point  of 
interest.     Ihid. 

3.  But  where  a  person  was  in  possession  at  the  time  the  bill  was  filed, 

claiming  adversely,  and  was  not  a  party  to  the  decree,  his  interest 
cannot  be  affected  by  it;  and  from  such  a  possession  he  cannot  be 
removed  until  his  title  is  adjudged  to  be  defective  in  the  regular 
and  established  course  of  judicial  proceedings,  and  not  in  a  summary 
manner  by  way  of  motion.    Ibid. 

4.  The  relief  to  be  given  under  a  general  prayer  in  a  bill,  must  be  agree- 

able to  the  case  made  by  the  bill,  and  not  different  from,  or  incon- 
sistent with  it.  Chalmers  vs.  Chambers.,  29. 
o.  Where  a  bill  was  filed  to  have  a  mortgage  deed  recorded  which  had 
been  omitted  to  be  recorded  within  six  months,  and  closes  with  a 
general  prayer  for  other  and  further  relief,  &c.  a  decree  that  the 
mortgage  premises  be  sold,  &c.  is  not  within  the  relief  prayed  by  the 
bill.    Ibid. 

6.  A  bill  for  one  purpose  cannot  be  made  to  answer  another.    Ibid. 

7.  The  complainant ^s  bill  alleged  a  contract  for  the  whole  of  a  square  of 

ground,  payment  of  the  purchase  money,  and  possession  under  the 
contract.  The  defendant's  answer  denied  the  contract  as  to  the  whole 
square,  but  admitted  it  as  to  a  part;  and  also  denied  payment  of  the 
purchase  money,  and  possession  of  the  whole  square. — Decreed^  that 
on  payment  of  the  whole  purchase  money,  and  interest,  the  defend- 
ant should  convey  the  part  of  the  square.     Graham  vs.  Yates,  190. 

8.  Where  a  bill  in  Chancery  stated  that  M.  had  a  life-estate  in  all  the 

tract  of  land  called  Oliver's  Neck,  the  remainder  in  fee  being  in  C. 
and  that  C.  sold  to  M.  all  his  interest  in  the  land;  that  the  purchase 
money  was  paid  by  M.  who  retained  the  possession  of  the  land  until 
his  death,  and  that  his  representatives,  the  complainants,  afterwards 
retained  possession;  although  the  testimony  did  not  establish  the 
complainants'  claim  to  the  extent  stated  in  the  bill,  yet  it  proved  a 
contract  between  C.  and  M.  for  one-fourth  part  of  the  tract;  that 
the  purchase  money  was  paid  by  M.  and  the  possession  of  the  land 
permitted  to  be  retained  by  him  under  the  contract— iiTe/rf,  that  the 
complainants  were  entitled  to  a  conveyance  of  the  one-fourth  part 
of  the  tract — that  permitting  the  possession  to  be  retained  by  M. 
under  the  circumstances  of  the  case,  was  equivalent  to  an  actual 
delivery,  and  with  the  payment  of  the  purchase  money,  took  it  out 
of  the  Statute  of  Frauds.    Drury  vs.  Canner^  238. 

9.  In  equity,  as  at  law,  the  allegata  and  probata  must,  to  a  certain  extent, 

agree.      But  where  the  question  is  only  the  extent  of  relief,  tb© 
complainant  may  be  permitted  to  recover  only  part  of  what   VvC 
claims.     Ibid. 
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I.  The  answer  of  a  defendnnt  to  a  bill  of  Chancery,  in  u  tot 

is  uut  legal  evjdeuce  in  a  cause  ngainat  hie  representatives 

the  same  transactions.     Ibid. 

.  The  answer  of  ft  defendant,  professing  a  want  of   knowle 

facts  of  the  bill,  cannot  be  considered  as  evidence  agains 

its  on  1;  legal  elTect  »  t<i  compel  the  complainant  to  establi 

testimony.     IbiiJ, 

'..  The  Court  of  Chancery  of  this  State  does  Dot.  per  am,  su 

ceedingH  on  the  decree  appealed  from.     TTiompnon  vs.  M' 

\.  S.  executes  in  favor  of  W.  an  abenlute  deed,  on  its  face, 

and  persfinal  estate,  for  a  certain  moneyed  conaideratiot 

the  deed  to  hiwe  been  piiid   by  W.  and  then   dies.     In  i 

by  S'b  representatives,  stating  that  the  deed  was  intendeii 

gsge  only,  and  praying  to  redeem,  and  W.  in   his  answi 

that  the  deed  ivae  intended  as  a  mortgage,  and  insisting 

designed  to  be  an  ubgotutf  conveyance^^e/ii.  under  all  1 

stances,  that  the  complainants  were  not  entitled  to  relici 

vs.  SiorMt.  358. 

I.  A  Court  of  equity  will  not  mensure  the  size  of  meu'e  und 

there  being  no  such  thing  aa  an  equitable  iucupaclty  wh 

a  legul  cajjiicity.     Ibid. 

1.  Under  what  circumstances  a  bill  may  be  talten  pro  ennft 

one  of  the  defendants.  IVe^t  vs.  BiscM.  377. 
i.  A  party  contracting  under  a  clear  and  unequivocal  mis 
legal  rightfl.  where  such  rights  are  of  a  doubtfai  ubaraci 
relieved  in  equity.  Lummi>t  vs.  Bowly,  410. 
7.  A  party  baviug  a  legal  title  to  land,  but  who  is  ignorant  ol 
does  not  forfeit  his  title  by  his  silence  when  he  knows  t 
is  about  to  purchase  the  land  from  a  third  person.  Jbiit. 
^i.  W.  in  ITS5.  leased  from  M.  and  A.  for  99  years,  renewubli 
lot  of  ground  ut  a  llxed  rent,  and  covenitnted  in  the  lensi 
rent.  He  entered  upou  die  property,  and  paid  the  rent 
The  lease  was  not  legally  acknowledged  or  recorded, 
and  A.  brought  an  action  of  covenant  at  law  against  W. 
the  rent,  and  failed,  because  of  the  defective  execution  ai 
ledgment  of  the  lease.  W,  and  those  claiming  under  hiu 
in  uodisturbed  possession  of  the  property.  In  ll^lii,  H. 
their  bill  in  Chancery  against  W.  to  compel  him  to  acco 
rents  from  1803.  and  to  accept  n  new  lease  formally  exe' 
afterwards  died,  and  the  suit  was  revived  against  his  i 
ffeld.  that  the  compluinanls  were  entitled  to  recover  the 
interest,  and  that  neither  the  judgment  at  law,  nor  lh« 
Limitations,  could  affect  their  claim.    But  that  the  execi 


p  not  bound  to  accept  a  r 
Aunnpolig.  433. 
!■  Appeai.  and  ERRtJR,  2.  fl.  7,  U. 

Arbitration  and  Award.  13. 
Barqain  and  Sai.b.  8. 
Contract.  3,  3,  20 
Dbstor  and  Creditor.  1 .  5. 
EviDENOe.  19.  30,  St. 
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EQUITY.— Confwwed. 

See  Executors  and  Administrators,  14. 
Husband  and  Wipe,  1,  2,  8,  5. 
Negroes  and  Slaves,  5. 
Pleading,  3. 

ESTATES  FOR  LIFE. 
See  Wills,  7,  8. 

ESTOPPEL. 

See  Bill  of  Sale,  2. 

EVIDENCE. 

1.  If  a  witness  swears  that  he  was  present  at  the  birth  of  a  child,  and 

the  opposite  party  proves  that  he  was  not  present,  such  proof  is 
substantially  to  defeat  the  credit  of  the  witness,  and  his  t-estimony 
may  be  corroborated  by  proof  of  his  prior  declarations.  Cook  vs. 
Curtis,  82. 

2.  Parol  evidence  is  not  admissible  to  prove  that  an  assignment  of  stock 

was  intended  as  a  mortgage,  when  upon  its  face  it  purported  to  be 
an  absolute  assignment.    Bend  vs.  Susquefutnna,  <Stc.  Co.  106. 

3.  Neither  a  husband  nor  wife  is  a  competent  witness  in  a  civil  suit  to 

which  either  is  a  party,  nor  in  any  action  between  third  persons, 
directly  affecting  the  interest  of  either.    Corse  vs.  Fqtterson,  129. 

4.  In  an  action  of  replevin  brought  by  P.  against  C.  to  recover  two  slaves 

held  by  0.  under  a  bill  of  sale,  in  the  nature  of  a  mortgage  from  N., 
the  wife  of  N.  is  not  a  competent  witness  to  prove  title  in  N.  at  the 
time  of  the  execution  of  such  bill  of  sale.     Ibid. 

o.  Where  an  instrument  of  writing  is  required  by  law  to  be  recorded, 
a  certified  copy  of  it  is  evidence  of  all  circumstances  necessary  to 
give  it  validity.  But  this  evidence  is  not  conclusive.  It  is  only 
prima  fade,  and  like  all  prima  fade  evidence,  may  be  rebutted. 
Cranford  vs.  State,  193. 

'6.  A.  as  the  administrator  of  F.  executed  in  due  form  of  law,  an  ad- 
ministration bond  in  1812,  which  was  approved  by  the  Orphans' 
Court,  and  on  which  he  obtained  letters  of  administration.  He 
afterwards,  in  1816,  executed  a  similar  bond,  which  was  placed  upon 
the  records  of  the  Orphans'  Court,  and  upon  which  an  action  was 
brought  against  one  of  the  sureties  therein,  who  pleaded  non  est 
factum,  and  that  the  bond  was  delivered  as  an  escrow,  and  it  was 
proved  that  the  obligors  signed  and  sealed  the  bond.  Held,  that 
parol  evidence  was  admissible  to  prove  how  the  bond  of  1816  came 
into  the  office  of  the  Register  of  Wills,  and  why  it  was  recorded:  but 
that  no  such  evidence  was  admissible  respecting  the  bond  of  1812. 
Ibid. 

7.  A  bill  of  parcels  being  considered  evidence  of  a  contract,  and  a  suffi- 

cient memorandum  in  writing  to  take  the  case  out  of  the  Statute  of 
Frauds,  parol  evidence  cannot  be  received  substantially  to  change  it. 
Batturs  vs.  Sellers,  204. 

8.  The  exemplification  of  the  enrolment  of  a  deed  of  bargain  and  sale 

of  a  recent  date,  is  competent  evidence  of  title  to  lands  in  eject- 
ment, without  producing  the  original.     Hum  vs.  Soper^  227. 
^.  A  person  claiming  under  the  grantor  of  such  a  deed,  but  clainx\Tvtf 
against  the  deed,  is  not  precluded  from  showing  that  it  was  obtaVvv  \ 
by  fraud.    Ibid.  ^^^ 
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E  V I DENCE.— Coithiiuerf. 

til.  Copies  of  Jeedn  that  are  not  required  to  be  enrolled,  are 

Ibbl. 
11.  Parol  evidence  of  deolaratlonfi  by  a  grantoi,  m»de  g 

of  the  deed,  of  her  inteotion  to  dlHpuse  of  the  stiiiie 

iLUil  that  she  had  made  u  will,   written  by   tbe  (^»n( 

afterwards  destroyed,  offered,  for  the  pui-po»e  of  alio 

was  ignorant  of  the  contents  of  the  deed,  aad  tliat  it 

by  fraud  and  imposition.  Is  iuadmissible.     Ibid. 
13.  Aa  no  foundation  could  bo  laid  by  such  det^laratious 

parol  erideuce  offered  to  prove  the  conleota  of  the  eix] 

is  necessarily  inadmissible.     ItriiL 
13.  Parol  evidence  ie  inadmissible  to  prove  that  a  deed  i 

for  a  ID oDey  consideration,  and  tlierefore  inoperative 

bargain  and  sale,  where  the  deed  sets  out  a  money  < 

/(rfrf. 
U.   If  a  party  objects  to  the  competency  of  a  witness  offer 

verse  side,  ftud  the  Court  sustain  the  objection,  and  the 

it.  aft«rwards  waives  it.  and  conMDiB  that  the  witness 

the  party  ofTering  tbe  witnetts  has  no  rii^ht  to  require  0 

decide  that  he  it)  competent  independent  of  the  waivei 

tion.     Beall  vs.  Ljpm.  377. 
l.'i.  An  executor  is  a  competent  witness  to  prove  transact 

hiniBelt  and  the   guardian  of   the  children   iif  tlie  de 

action  against  such  guardian  by  a  third  person.     FifniH 

344. 
IR,   In  an  action  of  covenant  by  A.  against  B.  on   B's  warn 

oertiiin  slaves  sold   by  him  to  A.,  parol  evidence  is 

prove  a  paramount  title  in  another  person  to  such  slavi 
IT.  Where  no  objection  is  taken  to  the  sufficiency  of  evi 

at  the  trial,  tbe  Court  will  not  instruct  the  jury  as  to  t 

of  such  evidence  to  prove  a  particular  fact.     Ibiil. 
1^.  Fr&ud  may  be  inferred  from  facte  and  circuin stances.  1 

scter  of  the  contract,  or  from  the  condition  and  cin 

the  parties.     Watkiita  vs,  Stockett.  338. 
IS.  Parol  evidence  is  inadmiSBible  to  vary  or  contradict  th 

of  a  written  instrument,  as  well  in  equity  as  at  Ian'. 

fraud  is  charged,  or  in  cases  of  trust.    Iliid. 
'2(1.  Unless  fraud  in  obtaining  a  contract  is  cfaargeil  in  the 

bill,  parol  evidence  of  it  cannot  be  received.     Ihid. 
31.  Where  the  defendants)  answer  to  a  bill  alleging  a  con 

been  entered   into  by  mistake,  denies   the   mistakf. 

proof  is  necessary  to  destroy  the  elTect  of  tbe  clenial. 
23.   Neither  fraud   nor  an  original  intention  to  execute  a 

be  inferred  from  the  grantor's  remainit 
Sm  Arbitbatios  ahd  Aw  abb.  13. 

Bank. 

Bankhi'ftcv  and  Insulvbnoy.  3. 

CoNTEACT,  I-  6.  20. 

Dkbd.  S.  3.  13. 

Equity,  10.  U. 

BXEcuTOBs  anh  Administbators.  6,  7.  1 
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EVIDENCE.— Cow«nwed. 

See  Husband  and  Wife,  2. 
Insurance,  2,  3,  4. 
Judgment,  7. 

Promissory  Notes,  7,  8, 12, 19. 
Replevin,  4. 

EXECUTION. 

1 .  S.  obtaiued  a  judgment  in  the  County  Court  against  D.  which  was 

removed  to  and  affirmed  in  the  Court  of  Appeals.  D.  afterwards 
obtained  an  injunction  to  siay  proceedings  thereon,  which  waa  con- 
tinued until  final  hearing,  when  the  Chancellor  decreed,  that  unless 
D.  should  on  or  before,  &c.  pay  to  S.  a  certain  sum  of  money,  with 
interest,  &c.  the  injunction  should  be  dissolved.  D.  appealed  from 
that  decree,  and  entered  into  an  appeal  bond,  which  was  not,  in 
point  of  form,  agreeable  to  the  Act  of  1718,  ch.  4,  but  was  approved 
by  the  Chancellor.  On  motion  of  S.  for  a  rule  on  D.  to  show  cause 
why  an  execution  should  not  issue  on  the  judgment  of  affirmance, 
notwithstanding  the  appeal  from  the  decree  of  the  Cuancellor,  and 
the  approval  of  the  appeal  bond— Rule  refused.  Smith  vs.  Dorsey, 
214. 

2.  Money,  specific  pieces  of  coin,  which  are  tangible,  may  be  taken  in 

execution,  the  actual  possession  and  ownership  being  in  the  defend- 
ant; but  money  in  the  hands  of  a  sheriff  cannot  be  taken  by  him 
under  a  fieri  facias  against  the  person  who  is  entitled  to  receive  it. 
Though  in  such  case,  if  the  sheriff  brings  the  money  into  Court,  he 
will  be  directed  to  pay  it  to  the  creditor,  whose  execution  is  in  his 
hands  against  the  property  of  him  for  whom  it  was  levied.  Harding 
vs.  Stevensmi^  216. 

3.  A  mere  chose  in  action  is  not  subject  to  execution.     1  bid. 

4.  An  execution  cannot  be  levied  on  the  lien  a  judgment  creditor  has 

upon  the  lands  of  his  debtor.  So,  though  a  fieri  facias^  from  the 
time  it  is  placed  in  the  hands  of  the  sheriff,  binds  the  personal  prop- 
erty of  a  debtor,  yet  an  execution  on  a  judgment  against  his  credi- 
tor, cannot  be  levied  upon  the  property  so  bound.    Ibid. 

5.  Where  property  had  been  consigned  to  A.  who  had  acquired  a  lien 

only  as  consignee  and  pawnee,  an  execution  sued  out  against  him, 
cannot  be  legally  levied  on  such  property.    Ibid, 
See  Attachment,  5. 
Judgment,  8. 
Lien. 

EXECUTORS   AND   ADMINISTRATORS. 

1.  Where  a  surety  on  an  administration  bond  obtains  possession  of  the 
goods  of  the  intestate  under  an  order  made  by  the  Orphans'  Court, 
(counter-security  having  been  required  and  not  given,)  such  surety 
acquires  a  right  to  the  goods  for  the  purpose  of  paying  the  debts  of 
the  intestate,  and  for  distribution;  and  he  hath  both  the  possession 
and  right  of  property;  and  the  order  operates  as  a  divestment  ov 
extinguishment  of  the  right  derived  by  the  adminiKtrator — Nor  dloec^ 
the  right  of  possession  and  property  supervene  to  the  adminiat^^to^ 
on  the  death  of  the  surety.    Scott  vs.  Burch,  63. 
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2.  The  Orphans^  Court  has  no  juriBdiction  or  power  to  decree  the  goods, 

in  any  event  or  on  any  terms,  to  be  deliTered  over  by  the  surety  to 
the  administrator,  qua  administrator.     Ibid. 

3.  If  the  administrator  had  suffered  by  the  misconduct  of  the  surety  in 

diminishing  any  part  of  the  property,  his  remedy  is  by  a  special 
action  on  the  case  to  recover  damages.    Ibid. 

4.  An  administrator  cannot, ^at  either  a  public  or  private  sale,  purchase 

ip  the  goods  of  his  intestate  for  his  own  benefit.     Ibid. 

5.  The  proceedings  of  the  Orphans^  Court  of  the  account  and  distribu- 

tion of  the  estate  of  the  intestate  by  the  administrator  are  compe- 
tent and  sufficient  evidence  against  the  administrator.  Ibid. 
6  A  copy  of  the  will  of  E.  W.  of  Virginia,  was  exhibited  and  proved 
in  this  State,  and  letters  testamentary  granted  to  one  of  the  execu- 
tors therein  named,  the  other  having  renounced.  Before  granting 
the  letters,  suit  had  been  brought,  in  the  name  of  the  executor  to 
whom  letters  were  afterwards  granted,  and  who  before  the  letters 
granted  declared  in  the  action  and  made  profert — Held^  that  the 
action  could  not  be  sustained.    Ratrie  vs.  Wheeler^  84. 

7.  A.  having  intermarried  with  B.  who  was  the  administratrix  of  C, 

the  personal  estate  of  C.  came  to  his  hands  and  possession,  and 
upon  a  settlement  of  their  administration  account,  a  distributive 
share  of  the  balance  against  them  was  due  to  D.  to  whom  A.  was 
appointed  guardian.  In  an  action  on  A*b  bond  as  guardian,  brought 
against  his  executors,  he  being  dead — Hdd^  that  B.  and  her  sureties, 
on  the  estate  of  C.  were  released  from  all  responsibility  on  account 
of  it,  and  A.  and  his  sureties  became  answerable  for  it  on  his  bond 
as  guardian;  and  t^at  B.  and  her  sureties,  being  thus  exonerated 
and  discharged,  she  was  a  competent  and  admissible  witness  in  such 
action.    Seegar  vs.  State^  137. 

8.  Where  the  same  person,  who  acts  as  the  administrator  of  a  deceased 

party,  is  appointed  guardian  to  the  representatives,  whatever  balance 
Is  in  his  hands  at  the  rendition  of  a  final  account,  (and  perhaps  even 
prior  to  that  time,)  is  in  his  hands  and  possession,  not  as  adminis- 
trator to  the  deceased,  but  as  guardian  to  the  representatives.     Ibid. 

9.  B.  bequeathed  a  legacy  to  J.  and  appointed  E.  his  executor,  who  paid 

the  legacy  to  J.  and  took  his  bond  on  the  25th  of  April,  1797,  con- 
ditioned to  refund  the  legacy,  or  a  rateable  part  thereof,  if  a  defi- 
ciency of  assets  should  actually  happen,  after  request  should  be 
made;  and  there  being  deficiency  of  assets,  and  the  estate  overpaid 
by  E.  he  brought  an  action  on  the  above  bond  on  the  24th  of  Febru- 
ary, 1816,  against  J.  who  defended  himself  under  the  Act  of  Limi- 
tations. Held,  that  as  the  cause  of  action  first  accrued  in  1814,  when 
the  deficiency  of  assets  was  ascertained,  the  Statute  of  Limitations 
was  no  bar.     Salisbury  vs.  Black.  241. 

10.  It  is  unnecessary,  in  such  an  action,  to  prove  a  special  request  of  J. 

to  refund.     Ibid. 

11.  When  an  executor  or  administrator  dies,  without  having  made  full  dis- 

tribution of  the  assets,  administration  de  bonis  non  is  necessary.  Ibid. 

12.  A  surety  in  an  administration  bond,  is  a  competent  witness  for  the 

administrator.     Ferguson  vs.  Cappeau,  326. 

13.  The  judgment  for  costs  against  a  plaintiff  administrator,  is  never  de 

bonis  testatoris,  and  the  administration  bond  is  not  liable  for  such 
costs.    Ibid. 
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14.  G.  by  will  bequeaths,  among  other  thiDgs,  as  follows:  ^^I  give  and 
bequeath  to  my  executors  hereinafter  named,  or  the  survivor  of 
them,  the  sum  of  S6,000,  to  be  put  to  interest,  or  vested  in  some 
stock  or  funds,  within  one  year  after  my  decease,  and  the  interest 
arising  therefrom,  I  direct  my  said  executors  to  pay  annually  to  my 
daughter  P.  G.  for  and  during  her  natural  life,  if  in  the  opinion  of 
my  said  executors,  or  the  survivor  of  them,  it  should  be  necessary 
for  her  decent  support;  and  upon  the  decease  of  my  said  daughter, 
I  order  and  direct  the  said  sum  of  $6,000,  with  the  interest  accrued 
thereon,  if  any  should  remain  unexpended,  to  be  equally  divided 
among  the  three  children  of  the  said  P.  G.  (his  daughter.") — Held, 

1.  That  though  the  executors  abuse  their  trust  by  not  paying  to 
P.  G.  the  interest  on  the  86,000,  (slie  being  in  a  situation  to  need 
it.  for  her  decent  support,*)  and  by  not  investing  tlie  6,000  dol- 
lars as  directed  by  the  bequest  they  are  not  liable  to  pay  interest 
on  that  interest,  unless  it  is  proved  that  they  had  appropriated 
the  bequest,  or  the  proceeds  thereof,  to  their  own  use,  or  in  some 
way  made  profit  therefrom,  or  subjected  them  to  hazard. 

2.  That  the  executors  were  not  bound  or  authorized  to  invest  the 
accruing  interest  on  the  jE'6,000,  which  might  remain  in  their 
hands  unappropriated  to  the  support  of  P.  G.  but  were  bound 
to  hold  the  same  to  be  applied  to  P.  G's  support,  as  her  wants 
might  require — and 

8.  That  in  a  bill  by  P.  G.  and  her  husband,  against  the  executors, 
to  enforce  the  trust  created  by  the  bequest,  it  is  not  necessary  to 
make  the  children  of  P.  G.  parties.     Iktrne  vs.  Catleff\  390. 
See  Bill  of  Sale,  2,  3. 
Evidence,  6,  15. 

FEDERAL  COURTS. 
See  Attachment,  1,  7. 

Bankruptcy  and  Insolvency,  1. 
Judgment,  5,  6, 

FEME   COVERT. 

,      See  Husband  and  Wife. 

FKAUD. 

See  Bill  of  Sale,  8. 

Debtor  and  Creditor,  3. 

Evidence,  9,  11,  18,  19.  20,  22. 

Promissory  Notes,  1. 

Replevin,  5. 

Sale,  2. 

Statute  of  Frauds,  1.  2,  3. 

FREIGHT. 

See  Contract,  15. 

GRANT. 

See  Law  and  Fact,  1. 

OUARDIAN   AND   WARD. 
See  Bond,  2. 

Evidence,  15. 

Executors  and  Administrators,  7,  8. 
30  ()  H.  ik  J. 
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HOUSE  OF  LORDS. 

See  Appeal  and  Error,  13,  16. 

HUSBAND  AND  WIFE. 

1.  Courts  of  equity  in  this  State  have  jurisdiction  in  cases  of  alimony. 

Alimony  is  a  maintenance  for  the  wife,  where  the  husband  refuses 
to  give  it,  or  by  his  improper  conduct  forces  her  to  separate  from 
him.  It  is  not  a  portion  of  his  real  estate  to  be  assigned  to  her  in  fee, 
and  subjected  to  be  sold  by  her,  but  terminates  at  her  death,  or  at 
their  ceasing  to  live  apart.     IVallingsford  vs.  Wallingsford^  398. 

2.  Before  a  decree  for  alimony  can  be  had,  the  Court  must  know,  either 

from  the  admissions  of  the  parties,  or  from  other  evidence,  that  the 
husband  refuses  to  maintain  his  wife,  or  has  forced  her  to  leave 
him;  and  also  the  value  of  his  estate.     Ibid. 

3.  On  a  bill  for  alimony  the  Court  cannot  decree  a  sale  of  any  jxart  of  the 

husband 's  estate.     Ibid, 

4.  A  wife  can  make  no  agreement  by  attorney  for  her  separate  mainte- 

nance.    Ibid. 

5.  On  a  petition  by  the  wife  for  alimony,  and  the  husband  *s  appearing. 

and  by  his  answer  stating  ''that  he  was  willing  to  allow  her  a  main- 
tenance, to  let  her  have  !{?2,000,  the  property  she  had  before  received 
from  him  to  be  valued  and  estimated  by  J.  S.  M.  and  J.  H.  as  a  part 
of  it,  and  the  balance  of  said  $2,000  to  be  taken  by  her  in  duch  of 
his  other  property  as  she  might  choose  at  a  valuation  by  said  J.  S.  M. 
and  J.  H.  and  the  balance  in  money,  on  notes  made  payable  to  said 
J.  S.  M.  and  J.  H.  at  such  periods  as  they  should  determine  to  be 
reasonable,  and  to  be  held  and  applied  by  them  to  her  separate  use. 
accompanied  with  a  written  agreement,  signed  by  the  husband  and 
by  the  wife's  attorney,  that  the  Court  should  decree  according  to 
the  proposal  in  the  husband 's  answer.  Held — 1 .  That  no  decree  could 
pass  to  enforce  such  an  agreement.  2.  If  it  could,  that  a  decree 
could  not  be  had  for  a  sale  of  any  part  of  the  husband  ""s  estate. 
3.  That  if  either  J.  S.  M.  or  J.  H.  declined  to  make  the  valuation 
proposed  by  the  answer,  the  Court  had  no  authority  to  substitute, 
without  the  husband  ^s  consent,  any  other  person  to  make  such  valu- 
ation, and  4.  That  it  was  not  a  case  proper  for  a  decree  for  ali- 
mony. Ibid. 
See  Bargain  and  Sale,  5. 

Descent  and  Distribution.  1,  2,  4,  5,  6,  7. 
Evidence,  3,  4. 

INNKEEPERS. 

1 .  Common  innkeepers,  without  any  particular  contract  or  agreement 

for  that  purpose,  are  answerable  for  all  losses  in  their  inns,  happen- 
ing either  by  the  acts  or  negligence  of  themselves  or  their  servants, 
to  travellers  and  guests  received  by  them;  and  if  a  servant  is  robbed 
of  his  master's  money  or  goods,  the  master  may  maintain  an  action 
against  the  innkeeper  in  whose  house  the  loss  was  sustained.  Tow^mt 
vs.  Hai:re'de'Orace  Bank^  44. 

2.  Innkeepers  are  answerable,  by  reason  of  the  profit  arising  either  from 

the  keeping  the  horses,  &c.  of  their  guests,  or  from  entertaining 
of  the  guests  themselves,  in  the  case  of  money  or  other  property, 
from  the  keeping  of  which  alone  no  profit  can  arise.     It  is  the  profit 
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which  alone  creates  his  liability,  and  it  matters  not  out  of  whose 
funds  the  expenses  of  the  guest  are  defrayed.    Ibid^ 

3.  An  innkeeper  is  only  answerable  for  money,  or  other  dead  property 

lost  in  his  inn,  where  the  party  losing  it  was  a  guest  at  the  inn  at 
the  time  of  the  loss.     Ibid. 

4.  In  an  action  against  an  innkeeper  for  the  loss  of  dead  property  in 

bis  inn,  it  is  necessary  to  set  out  in  the  declaration  that  the  plaintiff 
was  a  guest  at  the  inn  at  the  time  of  the  loss.    Ibid. 


£  INSURANCE. 

bf  1.  A.  applies  to  B.  for  insurance  for  himself,  and  others,  on  a  cargo  of 

^r  goods,  and  the  application  is  accepted  by  B. ,  the  policy  executed,  and 

A.  with  P.  his  surety,  g^ve  to  B.  their  promissory  note  for  the  pay- 
b'  ment  of  the  premium.    C.  and  D.  the  other  parties  interested  were 

not  known  as  such  to  B.  until  some  time  after  the  policy  had  been 
^  executed.    The  note,  when  it  became  due,  was  not  paid.    Held,  in 

an  action  of  assumpsit  for  the  premium,  brought  by  B.  against  A. 
e  C.  and  D.  that  the  note  given  by  A.  would  not  per  se  be  sufficient 

^  to  extinguish  the  simple  contract  debt,  if  under  the  circumstances  of 

y  the  case  the  law  would  imply  a  promise  on  their  part  to  pay  the 

c  premium  to  B.     But  as  B.  did  not  intend  to  look  to  C.  and  D.  and 

a<%  it  was  evident  that  the  insurance  was  effected  by  A.  as  the  agent 
i  of  C.  and  D.  and  not  as  co-partner,  B.  could  not  recover  the  amount 

i  of  the  premium  in  such  action.    Patapsco  Ins,  Co,  vs.  Smithy  141. 

.,  2.  Policies  of  insurance,  charter  parties,  or  instruments  of  like  nature, 

^  •  may  be  explained  by  parol  evidence  of  the  usages  of  the  trade  to 

^  which  they  relate,  whether  such  usages  regard  the  course  of  the 

voyage  or  not.     Parol  evidence  of  usage  admissible  to  prove  the 

meaning  of  the  words  in  a  policy  that  in  case  of  loss,  the  same  was 

to  be  paid   in   ninety  days  after  proof   and  adjustment  thereof. 

Allegre  vs.  Md.  Ins,  Co,  387. 
8.  An  action  cannot  be  maintained  on  a  policy  containing  the  above 

clause,  about  proof  and  adjustment  of  loss,  unless  such  proof  is  first 

exhibited  to  the  underwriters.     Ibid, 

4.  The  proof  to  be  thus  exhibited  in  the  case  of  a  partial  loss,  is  the 

protest,  bill  of  lading  and  invoice,  or  such  equivalent  proof  as  the 
nature  of  the  loss  'admits  of,  that  being  the  kind  of  proof  usually 
required.     IJM. 

5.  If  the  cargo  be  a  mixed  one,  no  adjustment  can  be  made  without 

proof  of  its  value  at  the  port  of  purchase.    Ibid. 

6.  If  the  underwriters  in  a  policy  having  the  clause  relating  to  proof 

of  loss  and  adjustment,  before  stated,  inform  the  assured  that  they 
will  not  pay  his  loss,  without  saying  that  it  is  because  of  the  want 
<  r  deficiency  of  the  preliminary  proof,  they  will  be  held  to  waive 
the  necessity  for  the  proof.     Ihid, 

7.  If  the  underwriters  refuse  to  pay  the  loss  of  the  assured,  his  right  of 

action  immediately  accrues,  although  there  be  a  clause  in  the  policy 
that  payment  is  not  to  be  made  until  ninety  days  after  proof  a,i^d 
adjustment  of  the  loss,  and  that  in  case  of  dispute  that  the  sancx^  \)e 
settled  by  arbitrators.     The  agreement  to  arbitrate  does  not  ^vvft^^ 
CJourts  of  justice  of  their  jurisdiction.     Ibid. 
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INTEREST. 

See  Executors  and  Administrators,  14. 
Trusts  and  Trustees,  3. 

JOINT  TENANCY. 
See  Wills.  6. 

JUDGMENT. 

1.  Where  a  confession  of  judgment,  by  way  of  sajyersedeas^  was  entered 

into  on  the  17ch  of  November,  1815,  to  stay  execution,  agreeably  to 
the  Act  of  1814,  ch.  84,  on  a  judgment  rendered  on  the  9th  of  May, 
1815,  and  a  writ  of  error  issued  on  the  2d  of  February,  1822.  to  re- 
move the  proceedings  on  the  judgment  by  confession — Held^  that 
the  writ  of  error  be  quashed,  more  than  three  years  having  elapsed 
from  the  judgment  by  confession  and  the  issuing  the  writ  of  error. 
Andrews  vs.  Bosley,  88. 

2.  The  refusal  of  the  County  Court  to  strike  out  a  judgment  by  default, 

and  suffer  the  defendant  to  plead,  is  not  a  subject  of  appeal,  and 
cannot  be  revised  by  the  Court  of  Appeals,  {note.)  Jackson  vs.  Union 
Bank\  121. 

3.  The  County  Court  cannot  assess  damages  on  a  judgment  by  default, 

to  the  amount  of  a  bill  of  exchange,  in  an  action  against  the  endor- 
ser, the  declaration  setting  out  no  cause  of  action,  but  showing  that 
the  bill  was  not  presented  for  payment  in  time,  whereby  the  defend- 
ant was  in  law^  discharged  from  all  liability  on  account  of  his  endorse- 
ment, [note.)    Ibid. 

4.  Foreign  judgments  are  not  conclusive,  but  are  always  examinable, 

where  the  parties  claiming  the  benefit  of  them  apply  to  the  Courts 
of  this  country  to  enforce  them.  But  such  judgments  when  com- 
ing incidentally  in  question,  have  the  same  force  and  effect  as 
domestic  judgments.     Barney  vs.  Patterson^  155. 

5.  A  judgment  of  the  Circuit  Court  of  the  U.  S.  if  treated  as  the  judg- 

ment of  a  foreign  tribunal  of  competent  jurisdiction,  stands  upon 
the  same  footing,  when  offered  in  evidence,  as  a  domestic  judgment, 
and  is  not  liable  to  be  impeached  for  any  irregularity,  though  such 
irregularity  would  be  a  sufficient  ground  for  reversal  in  an  Appellate 
Court.     Ibid. 

6.  A  judgment  of  the  Circuit  Court  of  the  U.  S.  is  not  to  be  treated  as  a 

foreign  judgment.     Ibid. 

7.  The  doctrine  that  judgments  and  decrees  are  only  evidence  in  suits 

between  parties  and  privies,  is  not  applicable  where  such  judgments 
are  introduced,  not  as  binding  per  .se,  but  only  as  documents  con- 
nected with  the  chain  of  a  plaintiff's  title  in  ejectment.    Ibid. 

8.  Where  there  is  a  subsisting  judgment  by  a  Court  of  competent  juris- 

diction, a  fieri  facias  thereon  clothes  the  sheriff  with  authority  to 
sell,  and  if  the  judgment  be  afterwards  reversed,  the  title  of  the 
purchaser  will  not  thereby  be  defeated.    Ibid. 
See  Equity,  18. 
Execution,  1. 

Executors  and  Administrators,  IS. 
Promissory  Notes,  14. 

JURISDICTION. 

See  Insurance,  7.  % 

Limitations. 
Orphans'  Court. 
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JUSTICE  OF  THE  PEACE. 
See  Deed,  4,  5. 

LANDLORD  AND  TENANT. 
See  Equity,  18. 

LAW  AND  FACT. 

1.  The  construction  of  a  grant  is,  in  a  case  of  latent  ambiguity,  a  ques- 

tion of  fact  for  the  jury.     Connelly  vs.  Bowie^  116. 

2.  Whether  an  instrument  of  writing  on  which  the  action  is  brought 

is  the  deed  of  the  defendant,  signed,  sealed  and  delivered  by  him, 
are  facts  to  be  submitted  to  the  jury.     Crauford  vs.  State^  103. 
See  Arbitration  and  Award,  5,  6. 
Promissory  Notes,  2. 

LEGATEE. 

See  Executors  and  Administrators,  9, 10. 
Pleading,  2. 
Wills. 

LIEN. 

A  judgment  creditor  has  a  lien  on  the  personal  property  of  the  defend- 
ant from  the  time  of  the  delivery  of  the  writ  of  fi,  fa.  to  the  sheriff. 
This  lien  is  not  discharged  because  the  sheriff  returns  that  part  of 
the  property  is  secreted,  and  when  such  part  is  discovered,  it  may 
be  taken  under  a  new  execution.  Nor  is  the  lien  discharged  by 
a  subsequent  transfer  of  the  property  to  a  trustee  under  the  insol- 
vent laws.  Such  trustee  takes  the  property  of  his  insolvent  subject 
to  all  liens.    Selby  vs.  Magrnder^  372. 

See  Bargain  and  Sale,  2. 
Execution,  5. 
Trusts  and  Trustees,  4. 

LIMITATIONS. 

Under  an  Act  of  the  Legislature  incorporating  a  company,  shares  were 
to  be  subscribed  for  to  be  paid  in  five  instalments;  four  of  the  instal- 
ments had  become  due  more  than  three  years  before  the  suit  was 
brought  against  the  defendant,  who  was  a  subscriber,  and  who 
pleaded  the  Statute  of  Limitations.  The  last  instalment  of  $20 
was  not  barred.  Held^  that  although  the  last  instalment  of  $20 
was  not  barred  by  the  Statute  of  Limitations,  yet  as  the  County 
Court  had  not  jurisdiction  of  that  sum,  that  Court  did  not  err  in 
their  direction  to  the  jury,  that  the  plaintiffs  w^ere  barred  of  their 
right  of  action  by  the  defendant's  plea  of  the  Act  of  Limitations. 
Baltimore,  &c.  Tvrnpike  Co.  vs.  Barnes^  54. 
See  Equity,  18. 

Executors  and  Administrators,  0,  10. 
Judgment,  I. 

MISTAKE. 

See  Equity,  16, 17. 
Evidence,  21. 

MONEY. 

See  Bane  Notes. 
Execution,  2. 
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MORTGAGE. 

See  Equity,  5, 18. 
Evidence,  2,  22. 

MUNICIPAL  CORPORATIONS. 
See  Baltimore  City. 

NEGROES  AND  SLAVES. 

1.  In  a  criminal  prosecution  against  a  person  for  giving  a  pass  to  a 

slave  contrary  to  the  Act  of  1796,  ch.  67,  s.  19,  the  loss  of  service  by 
the  master  must  be  averred  in  the  indictment.    Duvall  vs.  State^  10. 

2.  The  giving  a  pass  to  a  slave  is  prohibited  by  the  Act  of  Assembly  as 

one  of  the  means  only  by  which  the  offence  of  depriving  the  master 
of  the  service  of  the  slave  was  to  be  consummated.     Ibid. 

3.  R.  T.  by  her  will,  bequeathed  to  S.  T.  five  negroes  by  name,  during 

her  natural  life,  them  and  their  increase,  and  that  after  the  death 
of  S.  T.  the  above  named  negroes  be  free — Held^  that  the  words 
'^  the  above  named  negroes/'  were  intended  to  be  used  as  words  of 
description,  and  apply  to  all  who  were  the  subject  of  the  bequest, 
the  issue  as  well  as  their  mothers.    Hamilton  vs.  Cragg^  17. 

4.  An  infant  slave,  ^^  unable  to  gain  a  sufficient  maintenance  and  liveli- 

hood," cannot  be  manumitted  under  the  Act  of  1790,  ch.  67.     Ibid, 

5.  Where  a  complainant  has  established  his  right  to  certain  negro  slaves, 

he  can  by  a  new  bill  recover  the  value  of  the  issue  born  after  the 
first  bill  was  filed,  and  not  included  in  the  former  decree.  Crapster 
vs.  Griffith,  120. 

6.  He  is  also  entitled  to  the  value  of  the  services  of  such  slaves  from  the 

time  of  the  auditor  ^s  statement,  down  to  the  period  of  their  actual 
delivery  under  the  decree,  by  which  his  right  to  them  is  ascertained. 
Ibid. 

7.  A.  by  will,  bequeathed  her  slave  Mary,  to  B.  for  life,  and  that  at  B^s 

death  Mary  was  to  be  free;  during  the  life  of  B.,  Mary  has  issue — 
such  issue  are  slaves.     Chew  vs.  Gary,  431. 
See  Contract,  13. 
Evidence,  16. 
Trover,  1. 

NOTARY   PUBLIC. 

See  Promissory  Notes,  12,  19. 

NOTICE. 

See  Arbitration  and  Award,  7,  8,  9. 
Promissory  Notes,  9,  11,  12,  13. 
Replevin,  5. 

ORPHANS'  COURT. 

The  jurisdiction  of   the  Orphans'  Courts  is  limited,  and  they  cannot 

exercise  any  jurisdiction  not  expressly  conferred.    Scott  vs.  Burch, 

63. 
See  Bond,  2. 

Evidence,  6. 

Executors  and  Administrators,  2,  5. 

Sale,  1. 

PARTIES  TO   ACTIONS. 
See  Pleading. 
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PAYMENT. 

See  Bills  of  Exchange. 
Promissory  Notes,  6. 

PLEADING. 

1.  All  personH  ajre  to  be  made  parties,  who  are  either  legally  or  bene- 

ficially interested   in  the  subject-matter  and  result  of   the  suit. 
Cromwell  vs.  Owinga^  12. 

2.  Where  under  certain  circumstances  it  was  not  necessary  to  make  one 

of  the  legatees  a  party  in  a  suit  by  the  other.    Ibid, 
8.  If  a  defendant  in  Chancery  agrees  that  a  bill  should  be  filed  against 
him  by  certain  complainants,  he  will  not  be  allowed  afterwards  to 
object  for  the  want  of  other  parties.    Ibid, 

4.  If  a  plea,  avowry  or  replication,  each  of  which  is  entire,  be  bad  in 

part,  it  is  bad  for  the  whole.    Karthans  vs.  Owings^  111. 

5.  A  plea  of  tender  cannot  be  rejoined  to  part  of  a  replication,  and  a 

demurrer  to  the  residue.    Ibid. 

6.  The  debt  or  duty  continuing,  a  tender  should  be  pleaded  with  a 

profert  in  curia;  and  it  should  conclude,  praying  judgment  whether 
the  plaintiff  ought  to  recover  any  damages  by  reason  of  the  non- 
payment of  the  sum  alleged  to  have  been  tendered.    Ibid. 
See  Appeal  and  Error,  5. 
Bank  Notes. 

Contract,  3,  4,  5,  6,  7,  9,  10,  11,  15, 18,  19. 
Equity,  4,  5,  6,  9, 10, 11. 
Evidence,  17,  20. 

Executors  and  Administrators,  14. 
Innkeepers,  4. 
Practice. 

Promissory  Notes,  10,  14,  16. 
Replevin,  4. 
Slander,  2. 

POWER  OF   ATTORNEY. 
See  Attorney. 

POWERS. 

See  Corporations,  2. 

PRACTICE. 

If  a  plaintiff  is  laid  under  a  peremptory  rule  to  file  his  declaration  by  a 
particular  day,  and  he  fails  to  comply,  the  Court  may  order  a  non 
pros,  to  be  entered  against  him.  But  if  the  declaration  is  received, 
and  a  rule  laid  on  the  defendant  to  plead  to  it,  it  is  then  too  late 
for  the  defendant  to  complain.     Benson  vs.  Davis^  228. 

PRESUMPTIONS. 
See  Evidence. 

PRINCIPAL  AND  AGENT. 

1.  If  a  bank  delivers  to  J.  H.  notes  of  the  bank,  with  a  request  to  pass 

them  away  for  the  benefit  of  the  bank,  or  if  that  could  not  be  ©ffect,oA-> 
to  return  them,  which  he  agreed  to  do,  he  was,  quo  ad  hoc^  tH^  |w.<- 
vant  of  the  bank.     Towson  vs.  HaiTe-de- Grace  Bank^  44. 

2.  An  agent  is  not  answerable  for  negligence  or  inattention,  WK  ^ 

bill  of  exchange  was  placed  in  his  hands  for  collection,  and  h^  ^  ^^C    >' 
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took  to  collect  it,  according  to  the  usages  and  customs  of  merchants 
and  banks,  by  sending  it  to  a  bank  for  collection,  and  owing  to  the 
bill  having  been  demanded  and  protested  for  non-payment  on  the 
fourth  day  after  it  fell  due,  the  endorser  was  discharged,  and  the 
amount  of  the  bill  thereby  lost.  Jackson  vs., Union  Bank,  121. 
See  Contract,  16,  21,  22. 
Insitrance,  1. 

PROCEEDINGS  IN  REM. 
See  Equity,  1. 

PROMISSORY  NOTES. 

1.  If  the  plaintiff,  at  the  time  of  taking  a  promissory  note,  knows  that 

the  article  w^hich  forms  its  consideration  is  defective,  and  fraudu- 
lently conceals  that  defect  from  the  defendant,  he  can  sustain  no 
suit  on  the  note.    Sides  vs.  Hilleary^  76. 

2.  Whether  the  plaintiff  had  such  knowledge,  and  concealed  it  from 

the  defendant,  is  a  question  for  the  jury.     Ibid. 

3.  In  an  action  on  a  promissory  note  against  the  endorser,  the  plaintiff 

cannot  recover  without  proving  that  the  payer  made  the  note  pay- 
able to  the  payee,  that  it  was  endorsed  to  the  plaintiff,  that  a  demand 
of  payment  was  made  of  the  payer  on  the  day  on  which  the  note 
became  due,  and  that  due  notice  of  the  non-payment  was  given  to 
the  endorser.     Day  vs.  Lyon^  115. 

4.  An  endorsee  cannot  maintain  an  action  on  a  promissory  note  payable 

to  order,  unless  the  endorsement  is  filled  up  at  the  time  the  note  is 
offered  in  evidence.  Ibid. 
').  If  a  debtor  gives  his  promissory  note  on  account  of  a  pre-existing 
simple  contract  debt,  the  note  does  not  merge  or  extinguish  such 
debt:  but  the  creditor,  on  non-payment  of  the  note,  may  resort  to 
the  original  contract.     Patapsco  Ins.  Co.  vs.  Smith,  141. 

6.  If  a  party  at  the  time  of  contracting  a  debt,  assigns  the  note  of  a  third 

person  to  the  vendor,  such  note  does  not  extinguish  the  original 
contract,  unless  it  was  received  as  payment  or  satisfaction  of  such 
contract.     Ibid, 

7.  The  maker  of  a  promissory  note  was  offered  as  a  witness  by  the  holder 

in  an  action  against  the  endorser,  and  on  his  voir  dire  expressed  his 
doubts  of  his  interest  in  the  event  of  the  cause,  and  represented  it  to 
depend  upon  the  question,  whether  the  Act  of  Limitations  could 
be  pleaded  to  a  claim  he  had  against  the  endorser,  i  n  case,  on  a 
recovery  against  him  by  the  plaintiff,  he  the  witness  should  be  sued 
by  the  endorser — Held^  that  he  was  not  a  witness,  declaring  himself 
to  be  interested,  nor  as  a  witness  believing  himself  to  be  so.  Bank 
of  Columbia  vs.  Magriider^  146. 

8.  In  an  action  against  the  endorser  of  a  promissory  note,  the  maker  has 

not  such  a  direct  interest  in  the  event  of  the  suit,  as  ought  to  exclude 
him  from  giving  testimony  on  behalf  of  the  plaintiff — a  judgment 
having  been  had  against  him  on  the  note.     Ibid. 

9.  Where  a  demand  of  payment  of  the  maker  of  a  promissory  note,  and 

notice  to  the  endorser,  w^ere  on  the  day  after  the  three  days  of  grace, 
in  conformity  to  the  established  practice  and  custom  of  the  bank,  (the 
holders  of  the  note) — ^a  custom  known  to.  and  understood  by.  the 
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endorser — Held^  in  an  action  against  him  on  the  note,  that  the 
demand  was  sufficient.     Ibid. 

10.  However  defective  a  declaration  may  be  in  stating  the  demand  of 

payment  of  a  promissory  note,  on  the  fourth  day  after  it  became  due, 
or  in  omitting  to  state  the  custom  so  to  make  the  demand,  and  of 
the  endorser's  knowledge  of  the  custom,  advantage,  if  there  is  any- 
thing in  the  allegation,  can  only  be  taken  of  it  on  demurrer,  or  per- 
haps on  the  trial,  by  way  of  exception  to  the  admissibility  of  the 
evidence.     Ibid, 

11.  When  the  party  to  be  affected  by  notice  of  the  non-payment  of  a 

promissory  note  resides  in  a  different  place  from  the  holder,  the 
rule  is,  that  the  notice  may  be  sent  through  the  post-office  to  the 
post-office  nearest  to  the  party  entitled  to  such  notice.    Ibid. 

12.  Where  the  notary,  who  sends  the  notice,  has  inquired  as  to  the  resi- 

dence of  the  endorser,  and  the  post-office  at  which  he  receives  hia 
letters,  and  sends  the  notice  to  such  office,  the  Court  will  presume 
that  to  be  the  nearest  office  to  the  endorser,  in  the  abseoce  of  proof 
to  the  contrary.     Ibid, 

13.  Notice  to  the  endorsers,  of  the  non-payment  of  a  promissory  note, 

is  not  necessary,  where  they  had  endorsed  the  note  after  the  day  of 
payment  had  elapsed,  and  where  an  action  had  been  brought  on  it  in 
their  names,  for  the  use  of  the  holder  against  the  drawer,  and  such 
action  was  by  order  of  their  attorney  entered  discontinued,  and  the 
note  taken  out.    M^Ilhenny  vs.  Jones^  210. 

14.  A  judgment  by  default  in  an  action  of  assumpsit  on  a  promissory 

note,  is  an  admission  of  the  cause  of  action,  and  the  defendant's  lia- 
bility to  the  amount  of  the  note,  which  must  be  produced  on  the 
trial,  that  it  may  be  seen  whether  any  part  of  it  has  been  paid,  but 
which  need  not  be  proved.    Kiersted  vs.  Rogers,  232. 

15.  An  endorsement  in  blank  of  a  promissory  note  does  not  transfer  the 

interest  in  the  note,  without  some  further  act  done  by  the  holder. 
The  act  of  filling  it  up  may  be  done  by  him  at  any  time,  before  or 
at  the  time  of  the  trial.    Ibid. 

16.  If  the  holder  of  a  promissory  note  fills  up  the  blank  endorsement, 

and  makes  it  payable  to  himself,  he  must  sue  as  endorsee,  but  if 
it  is  not  filled  up,  he  may  sue  in  the  name  of  the  endorser.    Ibid. 

17.  An  endorsee  cannot  maintain  an  action  on  a  promissory  note  payable 

to  order,  where  the  endorsement  is  in  blank.     Cumberland  Baiik  vs. 

JUTKinley,  432. 
IH.  It  is  no  objection  to  a  protest  of  a  promissory  note,  that  it  is  sta  t  e  to 

have  been  made  at  the  request  of  The  Farmers  Bank  of,  &c.  instead 

of  The  President,  &c.  the  corporate  name.     Whittington  vs.  Farmers 

Bank,  443. 
19.  The  protest  of  a  promissory  note  is  not  evidence  of  itself  in  chief  of 

the  fact  of  a  demand  on  the  drawer.    If  the  notary  public  was  dead, 

the  case  would  be  governed  by  different  considerations.     Ibid. 
See  Insurance,  1. 

PUBLIC  LAWS. 
See  Bank. 

QUANTUM  MERUIT. 
See  Contract,  10. 
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REAL  ESTATE,  SALE  OF. 

See  Debtor  and  Creditor,  1,2. 

RELEASE. 

See  Bills  of  Exchange. 

REMOVAL  OF  CAUSES. 

See  Constitutional  Law,  4. 
Judgment,  1. 

REPLEVIN. 

1.  Replevin  in  this  State,  is  a  much  more  extensive  remedy  than  it  is  in 

England.     Cullum  vs.  Bevans^  385. 

2.  In  England,  the  tortious  taking  from  the  plaintiff,  is  the  gist  of  the 

action,  and  if  put  in  issue,  must  be  proved  by  the  plaintiff.    Ibid. 

3.  In  this  State  it  is  the  proper  remedy  in  all  cases  where  a  plaintiff  has 

a  right  to  the  possession  of  personal  property.    Ibid. 

4.  In  such  an  action  in  this  State  the  plea  of  property  in  the  defendant 

throws  the  whole  burthen  of  proof  on  the  plaintiff.    Ibid. 

5.  W.  exchanged  a  horse,   which  he  had  before  stolen,  with  B.   for  a 

horse  of  B's,  and  afterwards  sold  B's  horse  to  C.  for  a  valuable 
consideration,  and  without  notice  on  the  part  of  C.  of  the  manner 
in  which  W.  had  obtained  him.  In  an  action  of  replevin  by  B. 
against  C.  for  this  last  horse — Held,  that  B.  was  not  entitled  to  re- 
cover. Brown  vs.  Campsallj  403. 
See  Appeal  and  Error,  4. 
Evidence,  4. 

SALE. 

1 .  If  a  sale  of  property  is  bona  fide  made  under  an  order  of  the  Orphans^ 

Court,  on  credit,  &c.  and  the  purchaser  complied  with  or  offered 
to  comply  with  the  terms  of  sale,  or  paid  the  purchase  money,  then 
the  property  vested  in  the  purchaser  without  actual  delivery.  Scott 
vs.  Burch^  68. 

2.  But  his  omission  of  any  one  of  the  above  circumstances,  cannot  con- 

stitute a  ground  to  presume  that  the  sale  was  not  a  real  one,  but 
was  collusive.    Ibid. 
See  Bargain  and  Sale. 
Contract,  13. 
Debtor  and  Creditor,  1. 
Equity,  1. 
Husband  and  Wife,  3,  5. 

SETTLEMENT. 

Family  settlements  are  to  be  construed  most  favorably  to  promote  and 
effectuate  the  intentions  of  the  party  settling.    West  vs.  Biscoe^  377. 

SHELLEY'S  CASE,  RULE  IN. 
See  WlLi^,  9,  11. 

SHERIFF. 

See  Bond,  1. 

Constitutional  Law,  1. 

SLANDER. 

1.  Words  tending  to  charge  an  unmarried  woman  with  fornication,  are 
not  actionable.    Stanfield  vs.  Boyer,  203. 
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2.  A  variance  between  the  words  charged  in  the  declaration,  and  the 
words  proved,  is  fatal.    Ibid, 

SPECIFIC  PERFORMANCE. 
See  Equity. 

STATUTE  OF  FRAUDS. 

1.  Where  an  action  on  the  case  for  fraudulently  violating  a  verbal  agree- 

ment in  respect  to  a  sale  of  lands,  was  held  to  be  within  the  Statute 
of  Frauds.     Lamboyni  vs.  Watson^  207. 

2.  Courts  of  law  as  well  as  of  equity,  have  cognizance  of  fraud,  but 

Courts  of  law  relieve  against  it  negatively,  by  inquiring  into  the 
circumstances,  and  not  permitting  plaintiffs  to  recover  in  actions 
brought  on  deeds  or  contracts  fraudulently  obtained,  and  thus  virtu- 
ally annulling  such  deeds  or  contracts  as  against  the  fraudulent 
parties.  But  they  cannot  entertain  actions  upon  verbal  contracts 
within  the  Statute,  on  the  ground  of  fraud  in  refusing  to  perform 
them.     Ibid. 

8.  Wherein  an  action  intended  to  recover  damages  for  a  fraud  in  the 
non-performance  of  a  verbal  agreement  for  the  sale  of  land,  it  was 
held  that  said  agreement  was  within  the  Statute  of  Frauds  and  the 
plaintiff  could  not  recover.     Ijamborn  vs.  Moore^  349. 

See  Evidence,  7,  8. 

STATUTES. 

I.  Construction  and  Effect. 

All  statutes  made  iii  pari  materia  are  to  be  taken  and  construed  together, 
as  if  they  were  one  system;  and  that  though  not  expressly  refer- 
ring to  each  other,  and  even  after  one  has  expired  or  been  repealed. 
Mayor.  <&c.  of  Balto.  vs.  Howard^  316. 

II.  British  Statutes. 

27  Hen.  VIII,  c.  10.     West  vs.  Bwcoe.  337. 
13  Eliz.  c.  5.     Roberts  vs.  Gibson,  96. 
5  Geo.  II.  c.  7.     Barney  vs.  Patterson^  155. 

III.  Acts  of  Assembly. 

1713,  c.  4.  Thompson  vs.  M'Kim,  249. 

1715,  c.  40.  Barney  vs.  Patterson,  155. 

1715,  c.  47.  Connelly  vs.  Botvie,  117. 

1729,  c.  3.  Thompson  vs.  M'Kim,  249. 

1729,  c.  8.  Dorsey  vs.  Smith  son,  57. 

1766,  c.  14.  Beail  vs.  Lynn,  277. 

1786,  c.  45.  Stevens  vs.  Richardson^  132;  Jarrett  vs.  Cooley^  212. 

1790,  c.  67.  Hamilton  vs.  Cragg,  17. 

1795,  c.  56.  Verby  vs.  Lackland^  365. 

1796,  c.  67.  Duuall  vs.  State,  10. 
1810,  c.  34.  Craycroft  vs.  Craifcroft^  51. 
1812,  c.  77.  Harding  vs.  Stevenson^  216. 
1814,  c.  84.  Andrews  vs.  Bosley^  88. 
1821,  c.  244.  State  vs.  DashielU  220. 

SUPERSEDEAS. 

See  JUDOMENT,   1. 
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SURETY. 

See  Bond,  1 ,  2. 

Debtor  and  Creditor,  5. 

Executors  and  Administrators,  1,  2,  3,  12. 

TAXATION. 

See  Baltimore  City. 

TENDER. 

See  Pleading,  5,  6. 

TOBACCO. 

See  Contract,  14. 

TRESPASS. 

See  Case,  Action  on  the. 

TROVER. 

1.  In  trover  for  negro  slaves,  a  bill  of  sale  executed  by  the  plaintiff  to 

a  third  person  for  some  of  the  negroes,  may  be  given  in  evidence 
by  the  defendant.    Scott  vs.  Burc.h,  68. 

2.  Trover  for  goods  mortgaged  to  secure  a  usurious  debt  cannot  be  sus- 

tained, unless  the  plaintiff  has  tendered  the  amount  actually  loaned. 
Lucas  vs.  Latottr,  89.  ^ 

8.  If  the  party  by  whom  such  debt  is  contracted  becomes  an  insolvent 
debtor,  his  trustee,  under  the  insolvent  laws,  is  equally  bound  to 
make  such  tender  to  entitle  him  to  recover  the  goods  mortgaged. 
Ibid. 

TRUSTS   AND  TRUSTEES. 

1.  A  provisional  trustee  is  bound,  when  demanded,  to  deliver  over  to 

the  permanent  trustee  the  estate  and  effects  of  the  insolvent.  Wil- 
liams vs.  Ellicott,  854. 

2.  If  he  was  entitled  to  a  reasonable  compensation  for  his  services  as 

a  provisional  trustee,  he  forfeited  any  claim  which  he  might  have  so 
had  by  refusing  to  deliver  over  the  estate  and  effects  to  the  perma- 
nent trustee.     Ibid. 

3.  For  the  same  reason  he  is  liable  for  interest  on  the  amount  of  funds 

in  his  hands.     Ibid. 

4.  The  United  States  could  not,  in  case  of  a  delivery  by  a  provisional 

trustee  of  the  estate  and  effects  of  an  insolvent  debtor,  to  the  per- 
manent trustee,  maintain  their  right  of  priority,  so  as  to  subject  the 
provisional  trustee  to  personal  liability  by  reason  of  his  having  so 
delivered  the  effects,  without  first  discharging  a  debt  due  to  the 
Government  from  the  insolvent.  Ibid. 
Sec  Bargain  and  Sale.  2. 
Evidence,  19. 

Executors  and  Administrators.  14. 
Wills,  3,  5. 

USAGE 

See  Promissory  Notes,  9. 

USURY. 


!  See  Trover,  2,  8. 
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VARIANCE. 
.    See  Plbadinq. 

WAIVER. 

See  Bills  of  Exchange. 
Contract,  8. 
Evidence,  14. 
Insurance,  6. 

WARRANTY. 

See  Evidence,  16. 

WILLS. 

1.  Where  a  testator,  by  his  will  directs  the  trustees  and  guardians  of  his 

child  to  pay  over  annually  a  certain  portion  of  the  income  of  his 
estate  to  the  trustees  of  Hillsborough  School,  to  be  by  them  *'  applied 
towards  feeding,  clothing,  and  educating  the  poor  children  of  Caro- 
line County,  which  attends  the  poor  or  charity  school  established 
at  Hillsborough,  in  the  said  county. " — HeZ(2,  that  the  bequest  was 
void  for  uncertainty  as  to  the  persons  who  were  to  take  under  it. 
Dashiell  vs.  Attorney- General,  1. 

2.  The  poor  children  of  a  county,  or  congregation  or  school,  are  not  sus- 

ceptible of  ascertainment.     Ibid. 

3.  The  interposition  of  trustees  does  not  make  a  bequest  good,  which 

as  an  immediate  and  direct  bequest  would  be  void  for  uncertainty. 
Ibid. 

4.  The  poor  children  of  Caroline  County,  who  attend  the  Hillsborough 
V    School,  are  not  a  body  corporate,  and  cannot  take  in  succession;  and 

the  bequest,  if  otherwise  good,  must  fail  as  soon  as  the  first  objects 
of  the  testator's  beneficence  ceased  to  attend  the  school.     Ibid, 
0.  The  benefit  of  the  undisposed  subject  of  the  trust  results  to  the  next 
of  kin  to  the  testator.     Ibid. 

6.  A.  by  his  will,  devised  his  lands  to  his  three  sons  B.  C.  and  D.  in  joint 

tenancy,  in  fee.  B.  died  in  the  life-time  of  the  testator — Held,  that 
the  devise  did  not  lapse,  but  on  the  death  of  the  testator,  C.  and  D. 
took  the  whole  interest  by  survivorship;  and  not  being  a  lapsed 
devise,  is  not  within  the  provisions  of  the  Act  of  1810,  ch.  84.  Cray- 
croft  vs.  Craycroft,  51 . 

7.  Where  it  was  held,  that  certain  devisees,  took  only  a  life  estate  under 

the  will,  the  devise  to  them  being  general,  without  words  of  limita- 
tion or  any  other  words  added  sufficient  to  convey  a  fee,  but  the 
expressions  used  being  such  as  import  in  law  an  estate  for  life. 
Beall  vs.  Holmes,  171. 

8.  Where  it  was  held  that  a  devisee  took  only  an  estate  for  life  in  the 

premises  devised  to  him.     Lyles  vs.  Digges,  299. 

9.  The  rule  in  Shelley''s  Case  is  equally  applicable  to  limitations  in  wills 

as  in  deeds.    Ibid. 

10.  The  word  issue  in  a  will  is  sometimes  a  word  of  limitation,  and  some- 

times of  purchase,  according  to  the  context  of  the  devise.     Ibid. 

11.  The  rule  in  Shelley's  Case,  does  not  apply  where  the  limitation  \b  ^^ 

individuals  of  the  family  of  the  person  to  whom  the  life  e^tft+e  ^* 
given,  as  sons  or  children,  but  only  where  the  limitation  i^    .      y^ 
heirs,  general  or  special,  and  so  comprises  the  whole  line  of  <3L^,;^^  .vi^^ 
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heirs,  as  a  class  or  denomination  of  persons  to  take  in  succession. 
Ibid. 
13.  Where  it  was  held  that  a  certain  legacy  was  vested  at  the  death  of 

the  testator.     Lemnionier  vs.  Oodfroid^  387. 
See  Evidence,  12. 

Executors  and  Administrators,  14. 
Negroes  and  Slaves,  3,  7. 

WITNESS. 

See  Evidence. 
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